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JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hon. OLIVER WBNDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDBHSON, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. 0. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS L CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EUWIN L. GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. LE.ARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Butfalo. N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllmington, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge Jersey City, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wllmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge Newark, N. J. 

Hon. J, WARRBN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, B. D. Pennsylvania...Phlladelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Phlladelphia, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. 0. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Wasliington, D. 0. 

Hon. CHARLES A. WOODS, Circuit Judge Mariod, S. C. 

Hon. JOHN C. ROSE, District Judge, Marylaud Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna Wilson, N. C. 

Hon. JAIVIES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. BDWIN Y. WBBB, District Judge, W. D. North Carolina^ Shelby, N. 0. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. C Charieston, S. C. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Andersen, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlctimond, Va. 

Hon. HENRY CLAY IMcDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippl, W. Va. 

Hon. BENJAMIN F. KELLEU, District Judge, S. D. West Virginia.... Cbarleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. a 

Hon. RICHARD W. WALKER. Circuit Judge Huntsville, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....MoDtgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. BRVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHBPPARD, District Judge, N. D. Eiorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. SAMUEL H. SIBLEY, District Judge, N. D. Georgla Athens, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. EDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jaclisoii, Miss. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIPTON WILSON, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCIIESON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapida, Mlch. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapide, Mlch. 

Hon. MAURICE H. DONAHUE, Circuit Judge» ' Columbua, Ohlo. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS. District Judge. W. D. Kentuciîy Louisvllle, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mlch. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WESTBNHAVER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN B. SATBR, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio= Cincinnati, Ohio. 

Hon. JOHN W. PBCK, District Judge, S. D. Ohio* Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphia, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKB, Circuit Justice Washington, D. Ci 

Hon. FRANCIS E. BAKER, Citcuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, IlL 

Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, 111. 

' Appointed November 5, 1919. • Died September 24, 1919. 

" Appointed October 22, 1919. ' Appointed November B, 1919, to succeed 

Hon. Howard C. Hollister. 
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Hon, BVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. GEORGE T. PAGE, Circuit Judge Peoria, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS FITZHBNRY, District Judge, S. D. Illinois Bloomington, 111. 

Hon. GEORGE W. ENGLISH, District Judge, E. D. Illinois DanviUe, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapoils, Ind. 

Hon. FERDINAND A. GEIGBR, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Blufls, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kanaas City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smit.h, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kausas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minueapolis, Minn. 

Hou. CHARLES B. FARIS, District Judge, B. D. Missouri at. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri... Kausas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Neb'raska Omaba, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHAULES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Oklahoma Muskc^gee, Oki. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, UtaU Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. O. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judga Washington, D. C. 

Hon. WILLIAM H. SAWTBLLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMI.N F. BLEDSOE, District Judge, S. D. Callfornia Los Augeies, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEET, District Judge, N. D. Calitornia San Franci.sco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FAURINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hou. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBREMIAH NBTBRER, District Judge, W. D. Washington Seattle. Wash- 

COURT OF APPEALS OF DISTRICT OF COEUMBIA 

Hon. CONSTANTINE J. SMYTH, Chief Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Jastice Washington, D. C. 

Hon. JOSIAH A. VAN ORSDBL, Associate Justice Washington, D. C. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS. THE 

DISTRICT COURTS, AND THE COURT OF 

APPEALS OF THE DISTRICT 

OF COLUMBIA 



PORTER V. UNITED STATES et al. 

(Circuit Court of Appeals, Eighth Circuit. August 19, 1919.) 

No. 5321. 

Indians <S=27(6) — Evidence Sufficient to Establish Identitt of Axlottbb. 
Evidence held to sustain a decree determining which of two members 
of tlie Creelc Tribe of Indians, claiming tlie same name, was the allottee 
of a tract of land. 

Appeal from the District Court of the United States for the East- 
em District of 01<lahoma ; Ralph E. Campbell, Judge. 

Suit by the United States and others against Nellie Porter, alias 
Nellie Deer, alias Lettie McGilbra. Decree for cross-complainants, 
and défendant appeals. Affirmed. 

Paul Pinson, of Tulsa, 0kl., and Irwin Donovan, of Muskogee, 0kl. 
(John J. Shea and Thomas F. Shea, both of Tulsa, 0kl., on the brief), 
for appellant. 

James W. Cosgrove, of Muskogee, 0kl. (S. M. Rutherford, of Mus- 
kogee, Okl., on the brief), for appellees, except the United States. 

Before HOOK and CARLAND, Circuit Judges, and YOU- 
MANS, District Judge. 

YOUMANS, District Judge. The United States brought this suit 
to set aside two of three patents for as many allotments which it is 
alleged were made by mistake to the same Creek citizen under dif- 
férent names, when that citizen was entitled to but one allotment. The 
prayer of the bill was: 

"Ttjat Nellie Porter, Nellie Deer, and Lettie McGilbra, as descrlbed in com- 
plainaat's bill, be decreed to be one and the same person; that the names of 
Nellie Deer and Lettie McGilbra, now appearlng upon the approved rolls of 
the Creek Tribe of Indians, be stricken tlierefrom ; that the certiflcates and 

^ssFor otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
260 F.— 1 
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patents issued In the names of Nellie Deer and T^ettle McGllbra, respectively, 
be canceled; that the clalms of ail parties, of whatsoever character, to the 
lands allotted to said Nellie Deer and Lettie McGllbra, be held for naughf, 
that the rights of Nellie Deer and Lettie McG^ilbra as allottees and entitled to 
further distribution of the tribal funds and property be extinguished ; that 
ail deeds, mortgages, contracts, powers of attorney, or as'Signments, or other 
Instruments of whatsoever character, and ail claitns of ail parties In the lands 
so allotted, be set aside ; that the lands so allotted or purported to be allotted 
to Nellie Deer and Lettie McGllbra be decreed the lands of the Oreek Nation 
or Tribe of Indians; and that complainant be decreed to be entitled to the 
immédiate possession thereof." 

One of the défendants answered under the name of Lettie McGilbra. 
In her answer she alleged: 

"That she Is a citizen of the Creek Nation and enrolled on the full-blood 
roUs of said nation ; that she was erroneously enrolled as Nellie Porter, oppo- 
site roU No. 7408; also erroneously enrolled as Nellie Deer, opposite roU No. 
7064, on the approved roUs of said Creek Nation of Indians; that her real 
name Is Lettie McGilbra, and was enrolled as Lettie McGilbra, opposite roU 
No. 7907." 

She further alleged that an allotment of land had been made to 
her arbitrarily under the name of Nellie Porter, that another allot- 
ment of land had been made to her arbitrarily as Nellie Deer, and 
that a third allotment had been made to her as Lettie McGilbra. 
She further alleged : 

"That Nellie Porter, so called, and Nellie Deer, so called, and lettie Mc- 
Gilbra, are one and the same person, and the real name, as stated above, is 
Lettie McGllbra, and that the real allotment belonging to défendant Lettie 
McGilbra, and the one she wlshes to retain, is the allotment allotted to Lettie 
McGilbra above described ; that the défendant, answering for herself, further 
States that she hereby relinquishes ail right, title, and interest in and to the 
allotments allotted to her as Nellie Porter and Nellie Deer, respectively, and 
hereby disclalms ail right, title, and interest in and to said allotments, for the 
reasons that said names, Nellie Porter and Nellie Deer, are erroneous, and not 
the real name of défendant ; and that she is now Lettie Barnett, née Lettie 
McGilbra, and is known and designated by those who know her as such I^ettle 
McGilbra, and as such Lettie McGilbra is entitled as a citizen of the Creek 
Nation, duly enrolled as such as Lettie McGilbra and entitled to the allotment 
made to her." 

She further alleged that, when the enrollment of Nellie Porter and 
Nellie Deer was made, she was a minor of tender âge and not able 
to enroll herself in her proper name, and that no one was authorized 
to enroll her under the name of Nellie Porter, nor under the name 
of Nellie Deer. She prayed that she be allowed to retain her real 
name as Lettie McGilbra, and to retain as her allotment that land 
which had been allotted to her under the name of Lettie McGilbra. 

Afterwards a decree was entered in the cause, the first paragraph 

of which reads as f ollows : 

"The above matter comlng on to be heard on this the 6th day of October, 
1916, and It appearing from the pleadings in said cause that Nellie Porter, en- 
rolled as a full-blood opposite roU No. 7408, and Nellie Deer, enrolled as a full- 
blood opposite roU No. 7064, and Lettie McGilbra, enrolled as a full-blood, op- 
posite roU No. 7907, on the Creek tribal rolls, are one and the same person, 
and that Lettie McGllbra files answer eleeting to take lands allotted under 
that name, and praying the court to set same aside to her, and relinqulshing 
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ail right, title, and clalm In and to the land allotted In ttis name of Nellie Por- 
ter, and in the name of Nellie Deer, the prayer of the answer of Lettie Mc- 
Gilbra is hereby granted." 

It was further ordered by the court in said decree that the cer- 
tificates and patents theretofore issued by the Commission to the 
Five Civilized Tribes in the names of Nellie Porter and Nellie Deer 
be canceled and that the names Nellie Porter, opposite roll No. 7408, 
and Nellie Deer, opposite roll 7064, respectively, be stricken from 
the approved roll of the Creek Tribe of Indians. 

Afterwards on the 9th day of November, 1917, said decree was 
set aside upon the application of Nancy Heaper, Minerva Frances, 
Jennie Washington, Annie Givens, Wisey Givens, and Wesley As- 
bury, upon the alleged ground that they were heirs of Lettie McGil- 
bra, deceased, and that said décèdent was a distinct and separate per- 
son from Nellie Porter, alias Nellie Deer; the court finding that the 
movants were not parties to the action and that the decree was not 
binding upon them. 

On the 15th of November, 1917, Nancy Heaper, Minerva Frances, 
Jennie Washington, Annie Givens, Wisey Givens, and Wesley As- 
bury filed answer and cross-petition. In their answer and cross- 
petition they denied that "Lettie McGilbra was one and the same per- 
son as Nellie Porter, alias Nellie Deer, and alleged that Lettie Mc- 
Gilbra died during the year 1901, and that she was survived by Nancy 
Heaper, Minerva Frances, Jennie Washington, Annie Givens, and 
Wisey Givens, who were the half-sisters of said Lettie McGilbra, 
and ail of whom were daughters of one Lizzie McGilbra, who was 
also the mother of Lettie McGilbra, deceased. 

The prayer of the answer and cross-petition is as f oUows : 

"Wtierefore thèse défendants pray that Nellie Porter, alias Nellie Deer, be 
decreed by thls court to be a separate and distinct person from Lettie McGil- 
bra, deceased, and that the heirs of Lettie McGilbra, deceased, including thèse 
answerlng défendants, be declared and decreed to be the rlghtful and lawful 
owners of said Lettie McGilbra allotment above described, and that said de- 
cree be set aside and modifled In so far as It finds Lettie McGilbra to be identl- 
cal with said Nellie Porter, alias Nellie Deer, and in so far as it decrees that 
said Nellie Porter, allas Nellie Deer, acting in the name of Lettie McGilbra; 
deceased, is entltled to said Lettie McGilbra allotment above described, and In 
so far as it awards the cost of said proceeding against Lettie McGilbra ; that 
said Balboa OU Company and said Hugh King, Jr., lessees above mentioned, 
be made additlonal défendants hereln, so that their rights, if any, under and by 
virtue of said oil and gas lease executed to them by said Nellie Deer, in the 
name of Lettie McGilbra, and approved as aforesald, may be fully determined ; 
and that thèse défendants hâve ail further relief which is équitable and just 
in the premlses." 

On the 27th of March, 1918, Nellie Porter, alias Nellie Deer, alias 
Lettie McGilbra, filed answer to the cro.ss-petition of Nancy Heaper 
et al., in which the allégations of the cross-petition are denied. 

It was conceded that Nellie Porter was identical with Nellie Deer. 
The question to be determined was whether Nellie Porter was also 
identical with Lettie McGilbra, and the allotment involved in this 
appeal is the one originally made in the name of Lettie McGilbra. 
The testimony was taken before the court. 
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Judge Campbell, who tried the case and entered the decree, filed 
a mémorandum opinion in which he said : 

"I flnd from the évidence that the name Lettie McGilbra on the 1895 Creek 
tribal roU did not represent the saine person as NelUe Porter or Nellie Deer. 
The évidence is clear that Nellie Porter and Nellie Deer are the same person, 
to wlt, the Nellie Porter mentioned as défendant In the government's blll. 
She is the daughter of Jennie McGilbra, and the granddaughter of Llzzie Mc- 
Gilbra, who appears as head of the McGilbra family on the 1895 roU. Wbile 
as an infant she appears to hâve borne the name of Nellie McGilbra, I find 
that she was not known by the name of Lettie until probably withln récent 
years, at any rate not in her early childhood. She does not appear upon the 
original 1895 tribal roU, but on the 1895 omitted Creek roU, compiled by au- 
thority of the tribal council to correct mistakes and omissions in the original 
roU, she appears as Nellie McGilbra. I find that shortly prior to the compila- 
tion of the 1895 tribal roU Llzzie McGilbra bad born to her a female child, 
whom she named Lettie McGilbra, and that this child is the one who appears 
upon the 1895 tribal roU opposite No. 80 of Tulmochusee town. This, as we 
hâve seen, is the name transferred by the Commission from this roll to the 
census card, and hence, when the name was originally and tentatively enroUed 
on the census card, it stood for this child of Llzzie McGilbra, and not for tlie 
défendant Nellie Porter. When, however, this census card was later com- 
pleted, it bore the additional data that Lettie McGilbra was six years of âge, 
a female fuU-blood, whose father was Jonas Deer, and whose mother was 
Jennie McGilbra. It Is urged that, because this description flts the défendant 
Nellie Porter, allas Nellie Deer, even though she be not the Lettie McGilbra 
originally appearing upon the tribal roll, whlch, however, Is not conceded, still 
it is clear that she is the person whom the Dawes Commission identified as 
the Lettie McGilbra originally enroUed, and that she was in fact the person 
whom the Dawes Commission had in mind when the name Lettie McGilbra 
was placed on the final approved roll, and hence that she is in fact the person 
so enrolled, and is the owner of the land in controversy by vlrtue of the pat- 
ents Issued therefor. I cannot accept this contention as sound. Having con- 
cluded that the name Lettie McGilbra as it appeared upon the original 1895 
tribal roll represented, not Nellie Porter, nor Nellie Deer, nor Nellie McGilbra, 
but Lettie McGilbra, an entirely différent person, the appearance of that name 
on the 1895 tribal roll under the clrcumstances of this case must be treated 
in contemplation of law as the application of Lettie McGilbra for enrollment 
by the Dawes Commission. They entertained that application when they 
transferred the name to the census card. They then, pursuant to such appli- 
cation, proceeded to investigate her right to enrollment. However misleading, 
or however far from the truth, may hâve been the information secured in the 
course of such investigation, still the person whose right to enrollment was 
being investigated was the Individual represented by the name on the tribal 
roll. She was the applicant. This applicant was Lettie McGilbra. The Com- 
mission acted favorably on said application and enrolled the applicant. It 
follows that this name on the approved roll représente, not Nellie Porter, nor 
Nellie Deer, but Lettie McGilbra, deceased, daughter of Llzzie McGilbra. In- 
volved In this enrollment is the conclusive finding by the Dawes Commission 
that Lettie McGilbra was a duly and legally enrolled member of the Creek 
Tribe In 1895, and who was living April 1, 1899." 

The clear prépondérance of the évidence sustained thèse findings, 
which were incorporated in the decree rendered by the court below. 
A careful study o£ the évidence convinces us that the decree of the 
lower court was right, and that it should be afifirmed. 

It is so ordered. 
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LANCASTER et al. v. FOSTER et al. 

(ClrcHit Court of Appeals, Fîfth Circuit. November 15, 1918. Kehearing 
Denied December 19, 1918.) 

No. 3231. 

1. Trial <S=>420 — Waivee of Error — Denial or Motion for Directed Ver- 

DinT. 

An exception to denial of motion for direction of verdict, made at tlie 
close of plaintiff's évidence, is not waived by défendant by subséquent in- 
troduction of évidence, where sueh évidence is ail In tbe record and con- 
tains nothing which strengthens plaintifTs case. 

2. Railroads <S=3348(S) — Accidents at Crossings — Oontributoey Négli- 

gence FaILUEE TO IvOOK. 

Circumstantial évidence, whlch warranted the inference that deceased 
was struck and Uilled by a passing train, vvhile walking on a highway 
Crossing a single railway track in the daytime, at a place vphere a train 
approaching from either direction could be seen for a mile or more, held 
to also require the inference that he was chargeable with contributory 
négligence. 

In EiTor to the District Court of the United States for the Western 
District of Texas; Du Val West, Judge. 

Action at law by Frances B. Foster and others against J. L. Lancas- 
ter and Pearl Wight, receivers for the Texas & Pacific Railway Com- 
pany. Judgment for plaintifFs, and défendants bring error. Reversed. 

S. N. Russell, of El Paso, Tex., for plaintiffs in error. 
Walter H. Scott, of El Paso, Tex. (Winter, McBroom & Scott, of 
El Paso, Tex., on the brief), for défendants in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action by the défendants in 
error, the widow and surviving children of A. G. Foster, deceased, 
to recover damages resulting from the death of the latter, which was 
attributed to négligence in the opération of a railroad train, which 
it was alleged struck him as he was undertaking to cross the railroad 
track where it was intersected by a road on which the deceased at the 
time was walking. It was pleaded as a défense that, if the deceased 
was struck and killed by the defendant's train as alleged, it was 
through and on account' of his own négligence and carelessness in 
failing to look and listen before going on the track at the crossing. 
An exception was reserved to the action of the court in overruling 
a motion, made by the défendants after ail the évidence oiïered by 
the plaintiffs had been introduced, that the court instruct the jury to 
find a verdict in favor of the défendants. Following this ruling 
the défendants introduced other évidence, which is set out in the 
bill of exceptions. After ail the évidence was in, the défendants 
made another motion that the court instruct the jury to find in their 
favor, but the last-mentioned motion was not made until after the 

^=>Por oUier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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coui-t had submitted the case to the jury and the jury had retired. The 
arguments in the case were concluded just at noon. When the court 
reconvened for the afternoon session, counsel for défendants were 
not présent, and did not return to the courtroom until about 20 or 25 
minutes after the court reconvened, and after the court had charged 
the jury and the jury had retired. Promptly after the return of the 
défendants' counsel to the courtroom they requested that the jury 
be directed to return a verdict for the défendants. 

[1] In behalf of the défendants in error it is contended that the 
first-mentioned exception cannot be availed of by the plaintiff in 
error, because the latter thereafter introduced other évidence. A 
number of décisions are cited which indicate the existence of a rule 
to that effect. There is an obviously good reason to support such 
a rule, where the record does not disclose the subsequently introduced 
évidence, or where that évidence is disclosed and it is such as to 
make the évidence as a whole enough to justify its submission to the 
jury. If the subsequently introduced évidence is not disclosed to 
the appellate court, it may be presumed that the plaintifï's case was 
strengthened by it, and that the évidence as a whole was such that an 
instriiction to find for the défendant could not properly hâve been 
given. If any deficiency in the évidence offered by the plaintiff 
is shown, or is to be presumed, to hâve been supplied by the évidence 
offered by the défendant, the latter is in no position to complain 
of the court's refusai to direct a verdict in his favor. Such a situa- 
tion was presented in the case of Grand Trunk Railway Co. v. 
Cummings,_I06 U. S. 700, 1 Sup. Ct. 493, 27 h. Ed._ 266. The bill of 
exceptions in that case did not show the évidence introduced by the 
défendant after the overruling of its motion that a verdict in its favor 
be directed. It was held that, under such circumstances, it must be 
presumed that when the case was closed on both sides there was 
enough testimony to make it proper to leave the issues to be settled 
by the jury. There is no room for such a presumption where ail the 
évidence adduced on both sides is contained in the bilî of exceptions, 
and neither the part of it which was before the court when it refused 
to direct a verdict for the défendant nor ail the évidence on both sides 
was enough to make it proper to leave the issues to be settled by the 
jury. 

The évidence introduced by the défendants in the instant case had 
no tendency to support the claim asserted by the plaintiffs, or to sup- 
ply any deficiency in the évidence offered by the latter. If it was 
error to overrule the motion for a directed verdict when it was first 
made, nothing afterwards occurred to cure that error. The sole ten- 
dency of évidence introduced by a défendant might be to rebut or 
discrédit that offered by the plaintiff. The act of a défendant in 
so undertaking to destroy whatever probative value the plaintiff's 
évidence might hâve seemed to hâve could not well be regarded as an 
abandonment or waiver by the défendant of a motion made by him at 
the conclusion of the plaintiff's évidence, and based on the conten- 
tion that on its face it was legally insufficient to support the claim 
asserted. We do not think the rule invoked is applicable, where 
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it is affirmatively made to appear that there is an absence of any 
good reason for applying it. Furthermore, though the renewal of the 
motion by the défendants after ail the évidence was in was too late 
to be presented by exception for appellate review, it seems that it 
was enough to show that défendants' introduction of évidence was not 
accompanied by an intention to waive the first made motion for a 
directed verdict. The conclusion is that, under the circumstances 
disclosed, the action of the court on that motion is presented for 
review by this court. See Lydia Cotton Mills v. Prairie Cotton Co., 
156 Fed. 225, 84 C. C. A. 129; Van Ness v. North Jersey Street Rv. 
Co., 75 N. J. Law, 273, 67 Atl. 1027; Matson v. Port Townsend R. 
Co., 9 Wash. 449, 37 Pac. 705. 

[2] The évidence as to when and how the deceased came to his 
death was entirely circumstantial. He spent the night before he was 
killed at the résidence of a Mr. Cadwallader on a farm or ranch about 
eight miles from El Paso; the deceased and Mr. Cadwallader being 
associated in the dairy and ranch business. Shortly after 7 o'clock the 
next morning the deceased left the breakfast table at Mr. Cadwalla- 
der's to catch an interurban car for El Paso. He was to stop and 
hold that car for a young daughter of Mr. Cadwallader, who expected 
to accompany him to El Paso, and who had to get her schoolbooks 
before leaving the house. She left the house shortly after the de- 
ceased, and boarded the interurban car for El Paso. She did not see 
the deceased after he left the house. A road in front of the Cad- 
wallader résidence goes over the Texas & Pacific Railroad single 
track, about 175 feet from the résidence, and then over the inter- 
urban railroad track a short distance beyond. There was évidence 
tending to prove that an east-bound Texas & Pacific train passed 
over the crossing between the time the deceased left the house and 
the time the interurban car stopped at or near where it crossed the 
road. So far as appears, no one knew anything of any mishap to the 
deceased until his dead body was found about noon, near the railroad 
track and about 90 feet east of the road crossing. The condition 
of the body indicated that it might hâve been struck by a train. About 
halfway between where the body was found and the crossing some 
books and business papers the deceased was carrying when he left the 
résidence were found. There was évidence having some tendency to 
prove that the above-mentioned east-bound Texas & Pacific train did 
not give the signais which a Texas statute requires to be given by 
a locomotive before and at the time it crosses any road or street. 
The deceased was familiar with the locality, having for years visited 
it at fréquent intervais, and having an interest in the farm or ranch 
on which Mr. Cadwallader lived. The railroad track was straight for 
more than a mile in both directions from the place where it crossed 
the road. A train approaching from either direction could be seen 
by a pedestrian on the road approaching the crossing, and when one 
is about 12 feet from the rail on the side nearer the Cadwallader 
résidence an approaching east-bound train is in plain view for more 
than a mile ; the view in both directions being entirely unobstructed. 

It may be assumed, without being conceded, that there was evi- 
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dence to support the inferences that the deceased was struck at the 
Crossing by the above-mentioned east-bound train, and received the 
injuries causing his death, while he was proceeding along the road 
with the object of catching the interurban car then nearly due, and 
that négligence chargeable against the défendants proximately con- 
tributed to his death. The inferences mentioned involve the further 
one that the deceased went on or dangerously near the crossing when 
che train was approaching or passing it. His doing so under the cir- 
cumstances inferred amounted to négligence proximately contribut- 
ing to the resuit complained of. While he was far enough away 
from the crossing to be in a safe place if an engine or train was 
approaching, his view in both directions was entirely unobstructed. 
If he went on or dangerously near the crossing without using his 
sensés to discover that a train was approaching, he was guilty of 
iiegligence proximately contributing to the resuit. If he proceeded 
on his way, without looking and listening, knowing as he did of the 
présence of the railroad track just ahead, he was equally guilty of 
contributory négligence. When it appears from the évidence that, 
if proper précautions were taken, they could not hâve failed to be 
effectuai, there is no support for an inference that they were taken, 
but were ineffectuai. If the évidence supported the inference that 
the train struck the deceased at the crossing while he was on his 
way to the interurban track, it also required one or the other of 
the further conclusions that he either failed to look for the train, 
and negligently walked on or dangerously near the track as the train 
was approaching or passing, or that he looked and saw it, and took 
the risk involved in an attempt to cross the track. In either case 
he was clearly guilty of contributory négligence. Northern Pacific 
Ry. Co. V. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; 
Railway Co. v. Houston, 96 U. S. 697, 24 L. Ed. 542 ; Gipson v. Rail- 
way Co. (C. C.) 140 Fed. 411; Shatto v. Erie R. Co., 121 Fed. 678, 
59 C. C. À. 1. One in possession of his sensés, walking in the daytime 
towards a single railroad track, the existence and location of which 
is well known to him, has ail the opportunity needed to avoid danger 
from an approaching or passing train, if a reasonable use of his 
sensés would inform him of any danger while he is yet far enough 
away to avoid'it by the exercise of reasonable care. 

The conclusion is that the court erred in overruling the motion 
of the défendants that a verdict in their favor be directed. Because 
of that error the judgment is reversed. 
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DROVERS' & MEOHANICS' NAT. BANK OF BALTIMORE, MD., v. FIRST 
NAT. BANK OF SUTTON, W. VA., et al. 

(Carcuit Court of Appeals, Fourth Circuit. July 1, 1919.) 

No. 1705. 

1, Banks and Banking ®=>117 — Bank not Liable on Indorsement by Vice 

Président of His Note in Bank's Name. 

A bank Jield not liable on an indorsement by its vice président In ita 
name of his individual note to it, dellvered to another bank to take up a 
prier note made by him bef ore bis connection with the indorslng bank, and 
aceepted on his false représentation, unverified, that the bank had assumed 
llability for the prier note, under clrcumstances which should Uave put 
the receivlng bank on iuquiiy. 

2. Bakks and Banking ©=367 — PURcnASE of Assets of Another Bank Doe3 

NOT Rendeb Ptjkohaser Liable for Debts or Sellinq Bank. 

A purchase by deflnite contract by one banking corporation of the 
assets of another and the assumption of debts specified in the contract 
does not constitute a merger or consolidation, and does not, in the absence 
of fraud, make the purchasing corporation liable for ail the debts of the 
selling corporation. 

8. Banks and Banking ©ssllj. — Bank not Bound bt False Représenta- 
tions BY Officer of Mergeb with Another Bank. 

Merger of a banking corporation with another and assumption by it 
of the entire debts of the otlier is not in the usual course of business of 
sueh corporations, and a bank is not bound by the false statement of a 
vice président or ether officer in charge of its current business that tliere 
Las been such merger and assumption of liabilities. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action at law by the Drovers' & Mechanics' National Bank of Bal- 
timore, Md., against the First National Bank of Sutton, W. Va., 
and P. E. Wagner, its receiver. Judgment for défendants, and plain- 
tif? brings error. Affirmed. 

Carlyle Barton and Alfred S. Niles, both of Baltimore, Md. (Niles, 
Wolff, Barton & Morrow, of Baltimore, Md., on the brief), for 
plaintiff m error. 

Connor Hall and D. C. T. Davis, Jr., both of Charleston, W. Va. 
(Davis, Davis & Hall, of Charleston, W. Va., on the brief), for dé- 
pendants in error. 

Before PRITCHARD. KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On the first trial the District Judge, try- 
ing the case by consent without a jury, found in favor of the plain- 
tiflf. This court held that he should hâve found for the défendant. 
244 Fed. 135, 156 C. C. A. 563. On the second trial the record of 
the testimony in the first trial was received by consent, and some addi- 
tîonal testimony was ofïered. The District Court found in favor of 

©ssFor other cases Bee same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Infleie» 
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the défendant, and the question now is whether the new évidence, 
taken in connection with that offered at the first trial, should change 
the conclusion reached by this court in its former judgment. For the 
sake of clearness we restate the entire case, so that the effect of the 
new évidence may be considered in séquence. 

In January, 1914, H. H. Dean became vice président of the First 
National Bank of Sutton, W. Va. In fraud of the bank and for his 
own benefit he made his own note for $15,000, payable to the bank, or 
order, three months after date, and indorsed it in the name of the 
bank to the Drovers' & Mechanics' National Bank of Baltimore. 
The issue in this action brought by the Baltimore bank is whether 
the First National Bank is liable as indorser, notwithstanding Dean's 
fraud. 

[1] The surrounding détails are somewhaf complex, but the déci- 
sion dépends on the application of the law to leading facts not in 
serious dispute. Prior to the year 1914 Dean had no connection 
with the First National Bank, but was treasurer of the Farmers' Bank 
& Trust Company of Sutton, W. Va. On or about December 24, 
1913, as treasurer, he applied to the Drovers' & Mechanics' National 
Bank of Baltimore for a loan to the trust company of $15,000. The 
Baltimore bank required a resolution of the board of directors au- 
Ihorizing the loan. In response, Dean sent a copy of a resolution 
authorizing the borrowing of $30,000, bearing on its face the date 
December 29, 1913. This was in reality a resolution signed by the 
président and vice président in 191 1, Dean altering the date to suit his 
purposes. The Baltimore bank agreed to make the loan, and dis- 
counted a note for $15,000, signed by Dean individually, and in- 
dorsed by him in the name of the trust company, taking as collatéral 
a note for $22,000 of J. V. Thompson and J. R. Barnes, payable to 
S. W. Shrader, and indorsed by Shrader, Showalter, and Dean, and by 
Dean in the name of the trust company. The Baltimore bank, after 
applying $6,000 of the proceeds to a note of the trust company for 
that amount, credited the trust company with the balance and paid 
it out in due course on checks of the trust company. That this trans- 
action was really a discount of his own note by Dean for his own 
benefit was shown by a crédit made by Dean on the trust company's 
books to himself of the net proceeds of the note, $14,775, at the same 
time that he made a charge for that amount in the trust company's 
books to the Baltimore bank. 

The collatéral Thompson note, with its indorsements, was as fol- 
lows: 

"$22,100.00. Uniontown, Pa., Oct. 15, 1913. 

"One year after date we promise to pay to the order of S. W. Sbrader 
twenty-two thousand one hundred dollars at the First National Bank, Union- 
town, value received, without défalcation, from date at six per centum per 
annum payable annually. 

"No, ■. Due . 3. V. Thompson. 

"J. E. Barnes." 

Indorsed: "S. W. Shrader. Howard M. Showalter. H. H. Dean. Pay to 
ths order of any bank, banker or trust company. Farmers' Bank & Trust Co„ 
Sutton, W. Va., H. H. Dean, Treasurer." 
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On January 15, 1914, a contract was made between the trust Com- 
pany and the First National Bank, which was manifestly intended as 
a sale and transfer of the chief assets and active business of the trust 
Company to the First National Bank. Ey this contract the trust 
Company turned over to the First National Bank cash, notes, and 
other assets to the amount of $198,506.31. The First National Bank 
assumed liability for the trust company's deposits, balances due to 
other banks, and certain notes to other banks to the amount of 
$203,970.32. For the différence, $5,464.01, between the liabilities as- 
sumed and the assets turned over, the trust company gave its note 
to the First National Bank. The liabihties of the trust company as- 
sumed were carefully specified. The $15,000 note indorsed by the 
trust company to the Baltimore bank, not having been entered hy 
Dean on the books of the trust company, was not known, and was 
not assumed nor mentioned. The évidence requires the inference, 
also, that the Thompson note for $22,000, indorsed by Dean in the 
name of the trust company as collatéral for the $15,(XX) note, never 
appeared on the books of the trust company as an asset, and was not 
embraced in the notes assigned to the First National Bank. As the 
First National Bank never assumed the payment of the $15,000 note, 
and never received any benefit of that note in its contract with the 
trust company, this action has no support, if it dépends on the con- 
tract. 

After the exécution of the contract between the two banks Dean 
became vice président of the First National Bank, and the man- 
agement of the business was left mainly, if not entirely, in the hands 
of the vice président and his inferior officer, Casto, the cashier. Be- 
fore maturity of the $15,000 note of Dean, indorsed by the trust com- 
pany, Dean agreed on demand of the Baltimore bank to procure a 
resolution of the directors of the First National Bank authorizing 
the payment of the note hy substitution of a new note of Dean, in- 
dorsed by the First National Bank. Dean, on March 24, 1914, wrote 
the Baltimore bank that a merger had taken place, and sent for- 
ward the new note signed by him individually and indorsed by him 
in the name of the First National Bank, with a pretended copy of 
a fictitious resolution of the board of directors of that bank, signed 
by him as secretary, and certified by him as vice président, not author- 
izing the assumption of a debt of the trust company, but negotiation 
of a loan of $15,000. Relying upon this resolution, the Baltimore 
bank marked the old note paid and returned it, taking in its place 
the new note, which Dean had undertaken to indorse in the name of 
the First National Bank, but retained the Thompson note as col- 
latéral. This transaction was handled through the note teller's de- 
partment and did not appear in statements of account made in due 
course to the First National Bank. A check for $225 on a New York 
bank was drawn by Dean as vice président in favor of Dean as an 
individual, and by him indorsed in payment of the discount. On 
maturity of this note on June 22, 1914, it was renewed in Uke form, 
and agdn the transaction appeared only on the discount ledger. The 
discount, $225, was paid by a check on the Baltimore bank, drawn by 
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Dean as vice président in his favor as an individual, and indorsed by 
him. This check was charged in the account of the First National 
Bank with the Baltimore bank, and no objection was made to it. But 
the check indicates that Dean paid for it, and there is nothing in 
the record tending to show that he did not. 

From this statement it will be observed that the First National 
Bank had nothing to do with the making of the debt which is the 
foundation of the note in suit; that it received no part of the con- 
sidération; that neither in the contract with the trust Company nor 
in any other way did it assume the payment of the note; that Dean 
in ail the transactions concerning it was acting in his own interest, 
and in fraud, first of the trust company, and then of the First Na- 
tional Bank. 

Nevertheless, since Dean was intrusted with the gênerai transaction 
of the business as vice président of the First National Bank, he had 
authority to borrow money and hind tlie bank therefor, by making or 
indorsing notes in its name and assigning its bills receivable as se- 
curity in the usual course of business, and to bind the bank in any 
other matter which in due course of business fell under the authority 
of an executive officer of a bank. Auten v. United States National 
Bank, 174 U. S. 125, 19 Sup. Ct. 628, 43 L. Ed. 920; Aldrich v. 
Chemical National Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 
611. 

But, on the other hand, if the transactions hère under review were 
so ont of the usual course of business as to put the Baltimore bank 
on notice that Dean was acting beyond his authority, or using the 
bank's name and crédit in his own interest, or that he was repre- 
senting his own interest, or any antagonistic interest, then he stood 
before the Baltimore bank stripped of his représentative capacity, 
and powerless to bind the First National Bank. West St. L,. S. Bank 
v. Shawnee County Bank, 95 U. S. 557, 24 îv- Ed. 490; Lamson v. 
Beard, 94 Fed. 30, 36 C. C. A. 56, 45 L. R. A. 822; 7 Corpus Juris, 
541; Wagner V. Central Bk. & T. Co., 249 Fed. 145, 161 C. C. 
A. 197. 

The scope of banking business is constantly enlarging, and the usual 
course of business becoming broader. The number and rapidity of 
banking transactions require banks to rely on the authority and good 
faith of the executive officer of correspondent banks. But, on the 
other hand, the stockholders and directors of banks, especially sniall 
banks, must rely on the honesty of their executive officers, and they 
bave a right to demand that ofi&cers of other banks shall be reason- 
ably diligent as capable business men to observe and act upon évi- 
dences that a président or cashier is acting beyond his authority, or 
for himself or some other person, while using the bank's name and 
crédit. Taking the most libéral view in favor of the Baltimore bank, 
every transaction it had with Dean in relation to the $15,000 note was 
unusual ; and ail the transactions taken in connection carried notice 
of improper use of the bank's crédit by Dean. 

It has been held that a note of an officer to his own bank is pre- 
sumed to be for value, and if nothing more appears it may be dis- 
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counted for the hank on its own indorsement without question by 
another bank. Hiawatha Iron Co. v. John Strange Paper Co., 106 
Wis. 111, 81 N. W. 1034. But assuming, without deciding, that to be 
the law, it does not protect the Baltimore bank, for it accepted Dean's 
note payable to the trust company, his own bank, and indorsed by him 
in the name of the bank, on the représentation that he was thus 
making himself the primary obUgor for the debt of the bank as a 
mère accommodation to the bank, though the bank itself was to be- 
come secondarily liable only as an indorser. 

It is contended that there was nothing unusual in such a transac- 
tion ; that Mr. Owens, the vice président of the Baltimore bank, sug- 
gested or required this method merely to increase the security by 
having Dean's personal liability. It is true he does so testify in his 
direct examination; but he also testified that Dean became maker 
of the note "simply at the suggestion, I cannot recall now, possibly 
of ours, to add somewliat to the security of the note." But, whoever 
originated the plan, it could not hâve been adopted to obtain additional 
security by making Dean liable for the debt, for he was already liable 
as indorser of the Thompson note taken as collatéral. Indeed, Dean's 
willingness to make himself primarily liable for a debt of the trust 
company ought to bave arrested attention, in view of his already 
existing secondary liability as indorser of the Thompson note. What 
is more significant, the Thompson note on its face was notice to the 
Baltimore bank that Dean was an officer who was using the trust 
company to finance his own affairs ; for his indorsement and that of the 
tru.st company indicated that Dean had been the owner of the Thomp- 
son note, and had indorsed it to the trust company and received the 
money for it. The use of this note so indorsed by him to draw money 
for himself from the trust company, as collatéral to his own note 
for $15,000 to the trust company and indorsed by him for it, we 
cannot help thinking so clearly signifîed that he was mixing his own 
affairs with those of the trust company as to require at least inquiry 
of the directors or other officers of the trust company by the offi- 
cers of the Baltimore bank before proceeding further. 

Much stress is laid on the testimony of Mr. Owens, vice président 
of the Baltimore bank, and the new testimony of other Tjankers that 
the transaction was in accordance with the usual course of business. 
While Mr. Owens' gênerai statement to that effect is broad, he was 
candid enough to say that the transaction may not hâve been prudent, 
as it shows upon its face. The testimony of other bankers is guarded 
and limited to the statement that it would not be unusual to make a 
loan to a bank in the for m of the note hère involved, when there was 
no collatéral, or the collatéral given was of uncertain value. This 
testimony does not apply to this case (1) because there is no testimony 
that the Thompson note was not ample collatéral; and (2) because 
the making of the note of $15,000 by Dean individually to the trust 
company and its indorsements to the Baltimore bank had no ad- 
vantage over a direct note from the trust company to the Baltimore 
bank, since Dean was already liable as indorser of the Thompson 
note. Considering the transaction in ail of its circumstances, we 
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think the conclusion inévitable that it was so out o£ the usual course 
that only the credulous would accept without inquiry Dean's false 
représentation that the bank as indorser was to receive tha entire 
benefit to the exclusion of himself as maker. 

Next, when the note fell due, the Baltimore bank accepted Dean's 
untrue statement, without vérification, that the trust company had 
been merged into the First National Bank, and inferred contrary to 
the fact, without a direct statement to that effect even from Dean, 
that in the merger the National Bank had assumed the note of Dean 
indorsed by the trust company. But the bank itself recognized that 
due care required it to hâve Dean's statements veriiîed in a matter 
in which he was personally concerned, and required a resolution of 
the board of directors of the First National Bank as authority to 
protect it in renewal of 'Dean's note with the indorsement of the 
First National Bank substituted for that of the trust company. In- 
deed, the record shows that the banking custom — the usual course of 
business — adopted by the Baltimore bank was to require a resolution 
of the board of directors of the borrowing bank, duly certified, as a 
condition of lending money, and this makes a very marked distinction 
between this case and Auten v. United States National Bank, 174 U. 
S. 125, 19 Sup. Ct. 628, 43 L. Ed. 920. 

In sending his own note, indorsed by him in the name of the 
First National Bank, to take up his old note, indorsed hy the trust 
company, Dean wrote of his old note as "my note," and he inclosed a 
fictitious paper, in form a copy of a resolution of the board of di- 
rectors of the First National Bank authorizing him as vice président 
to borrow $15,000 from the Baltimore bank. This pretended authority 
to borrow, even if it had been genuine, by no means conferred au- 
thority on Dean to assume for the bank the liability of Deân and 
the trust company, and thus it did not even in form meet the re- 
quirement which the Baltimore bank thought necessary to bind the 
First National Bank. But, aside from that, it was a forged resolu- 
tion, and the Baltimore bank was content to accept as sufficient proof 
of its authenticity the pretensive certificate of Dean alone as vice 
président and as secretary of the board of directors. In addition to 
this, the check sent to the Baltimore bank for $225, the discount, 
was issued hy Dean, as vice président, to Dean individually and in- 
dorsed by him. Indeed, in ail of its dealings about a transaction in 
which Dean was personally liable and interested, not only as maker 
of the $15,000 note, but indorser of the collatéral Thompson note, 
the bank accepted, without vérification of any kind, Dean's own 
statements that liability for the note had been assumed by the First 
National Bank. 

[2] It is contended, however, that the contract between the First 
l*^ational Bank and the trust company was in effect a merger or con- 
solidation of the two banks, and that by opération of law the former 
«corporation became liable for ail the dehts of the latter. In the opin- 
ion rendered when the case was hère before, the contract was in- 
advertently referred to as intended to be a merger. But it was not. 
A purchase by definite contract by one corporation of the assets of 
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another, and the assumption of debts specified in the contract, does 
not constitute a merger or consolidation, and does not, in the absence 
of fraud, make the purchasing corporation liable for the debts of 
the selling corporation. In this instance there was no fraud in the 
purchase, every asset purchased and every debt assumed was par- 
ticularly specified, the stock of the trust company was not purchased, 
no obligation was assumed to the stockholders of the selling corpo- 
ration, and the trust company continued its business for the purpose 
of winding up its aflfairs, including the payment of the note given to 
the First National Bank. The contract, therefore, was not a merger 
or consolidation and by it the First National Bank did not become 
liable for any debt of the trust company not mentioned in the con- 
tract. E. E. Taenzer v. Chicago, R. I. & P. R. Ce, 170 Fed. 240, 
95 C. C. A. 436 ; Hoard v. Chesapeake & Ohio Ry., 123 U. S. 222, 
8 Sup. Ct. 74, 31 Iv. Ed. 130; W. E. Austin Co. v. T. L. Smith Co., 
138 Ga. 651, 75 S. E. 1048, Ann. Cas. 1913E, 1042, and note, 7 R. 
C. L. 180, § 156. 

It is true that, in the advertisement of the change of business pub- 
lished by the First National Bank after its contract with the trust 
company, the change was referred to as a consolidation and merger. 
But that could not change the actual nature of the transaction, and it 
could not operate as an estoppel in favor of the Baltimore bank, be- 
cause it did not act upon it. Indeed, no officer or agent of that bank 
even knew of the publication. 

[3] 'Dean's untrue représentation that there had bten a merger 
and assumption by the First National Bank of the debts of the trust 
company, even if made in good faith, would not bind the First Na- 
tional Bank. There is no ground in reason or authority upon which 
it can be asserted that an officer of a bank may bind it for the debt 
of another bank on bis mère false assertion that his bank bas merged 
with another and assumed ail its obligations. Merger of a corpora- 
tion with another, and assumption by it of the entire debts of the other 
corporation, is not in the usual course of business of a corporation, 
and the corporation is not bound by the false statement of a vice 
président or other officiai in charge of its current business that there 
has been such a merger and assumption of liabilities. The Baltimore 
bank, therefore, cannot recover on the assertion that the First Na- 
tional Bank was bound by Dean's false représentation that a merger 
had taken place, and the entire indebtedness of the trust company 
assumed. Merchants' Bank of Valdosta v. Baird, 160 Fed. 642, 
90 C. C. A. 338, 17 L. R. A. (N. S.) 526, 3 R. C. L. 425, 7 C. J. 595. 

Nor can the Baltimore bank avail itself of the fictitious resolution 
presented by Dean, because, even if it had been genuine, that only 
authorized the borrowing of money, and not the assumption of the 
debts of another bank. We conclude the Baltimore bank cannot re- 
cover against the First National Bank for thèse reasons : 

(1) The First National Bank did not, by its contract with the trust 
company or otherwise, become liable for the debts of tlie trust com- 
pany not expressly assumed. 
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(2) Dean had no authority as its managing officer to bind the First 
National Bank by his untrue représentation that there had been a 
merger and conséquent gênerai assumption of the debts of the trust 
Company. 

(3) Dean had no authority as an officer of the First National Bank 
to assume for it, by accommodation indorsement or otherwise, the 
debt of himself and the trust company. 

(4) Even if he had been clothed with the gênerai authority to make 
such représentation and indorsement, he appeared before the Balti- 
more bank representing three separate interests. As an individual 
maker of the note, and indorser of the Thompson note, he was inter- 
ested that he should not be called on to pay this debt; as treasurer 
of the trust company he was interested in having the trust company 
relieved of the indorsement; and as vice président of the First Na- 
tional Bank his duty was to see that the First National Bank should 
not assume the liability of another without considération. When 
thèse interests were evidently involved in antagonistic relations, the 
Baltimore bank cannot hold the First National Bank bound by Dean's 
attempt to assume for it a debt for which it held the obligation of 
other parties in interest, including Dean himself, whom he attempted 
to represent. True, the First National Bank, in the conduct of its 
gênerai current business, held Dean out as its agent ; but the implied 
authority fell from him as soon as his antagonistic interest appeared. 

Affirmed. 
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(Circuit Court of Appeals, Fourth Circuit. July 1, 1919.) 

No. 1700. 

1. Death <g=»35 — Action fob WitoNGruL Death in One State Maintainabib 

IN Anothee State if Its Public Polict Pebmits. 

Under the décisions of tlie Suprême Court, which, being upon a que.s- 
tion of gênerai law, are bindlng upon ail fédéral courts, where the statute- 
of a State permlts recovery for wrongful death an action for a death 
occurring in that state may be maintained in any atate whose statute or 
public policy is not inconsistent with the statute sought to be enforced. 

2. Death <g=>14(l) — Action fob Weongful Death Lies Against One TJnlaw- 

FULLY ReSISTING ArKEST. 

Where a sheriff stepped upon the running board of a movlng automobile 
driven by défendant, and placed him under arrest for a mlsdemeanor, it 
was the duty of défendant, knowing the sheriff held a warrant, to stop 
the car; and where he kept it running, In an attempt to escape into 
another state, and engaged In a struggle for its control, until it struck a 
bridge support and the sheriff was kllled, his action was an active and 
unlawful résistance of authority, which rendered him liable for the sher- 
Iff's death. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action by George R. Davis, administrator of the estate of Donald 
P. Davis, deceased, against Peter Weissengofï. Judgment for plain- 
tifï, and défendant brings error. Affirmed. 

(Ê=5)Por other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Certiorari denied 2S0 U. S, «74. 40 Sup. Ct. 64, 64 Li. Bd . 
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William L. Marbury, of Baltimore, Md. (M. M. Neely, of Fairmont, 
W. Va., on the brief), for plaintiff in errer. 

Albert A. Doub, of Cumberland, Md., and Harry G. Fisher, of Key- 
ser, W. Va. (George A. Finch, of Baltimore, Md., on the brief), for 
défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On June 27, 1917, Donald P. Davis, sher- 
iff of Minei-al county, W. Va., in the exécution of a warrant he held 
for the arrest of the défendant. Peter Weissengofï, stepped upon the 
running board of defendant's automobile as he was driving through 
the town of Piedmont, W. Va. The car was not stopped, but contin- 
ued in somewhat rapid motion until it struck an abutment of the Po- 
tomac bridge between Piedmont, W. Va., and Westernport, Md., and 
killed Davis. In this action for damages for his death, brought by 
the administrator in the district of Maryland, the question on the mer- 
its was whether the accident was due either to the defendant's unlaw- 
ful résistance of arrest or attempt to escape after arrest, carried into 
efïect by refusai to stop the car and rehnquish its actual control to 
the sheriflf, or by running it at a reckless or dangerous rate of speed : 
or to wanton and unlawful conduct of Davis in seizing the wheel and 
struggling with the défendant for the control of the car, and in the 
struggle moving the accelerator and increasing the speed, and pulling 
on the wheel so as to drive it against the bridge. 

[1] A demurrer to the jurisdiction was overruled, and the jury 
found a verdict of $10,000 for the plaintiff. In support of the demur- 
rer to the jurisdiction défendant relies on Ash v. B. & O. R. R. Co., 
72 Md. 144, 19 Atl. 643, 20 Am. St. Rep. 461, holding that the statute 
of West Virginia conferring a right of action for wrongful death is 
not enforceable in the court of Maryland, the Maryland statute on 
the subject being similar, but not identical. That case was decided in 
1876, and it does not seem that the court of Maryland has been called 
on since to review the question. But it is now settled beyond debate 
by the Suprême Court of the United States that, when the statute of 
one State takes away the common-law obstacle to a recovery for an 
admitted tort, an action for the tort committed in that state may be 
maintained in any state where the statute of the state in which the 
cause of action arose is not in substance inconsistent with the statute 
or public policy of the state in which the right is sought to be en- 
forced. The question is one of gênerai law, and the décisions of the 
Suprême Court are binding in this court. Dennick v. R. R. Co., 103 
U. S. 11, 26 L. Ed. 439; Texas & Pac. Ry. Co. v. Cox, 145 U. S. 593, 
12 Sup. Ct. 905, 36 L. Ed. 829 ; Northern Pacific R. R. Co. v. Bab- 
cock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958; Stewart v. B. & 
O. R. R. Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537 ; Farrugia 
V. Pa. R. Co., 233 U. S. 353, 34 Sup. Ct. 591, 58 L. Ed. 996. 

[2] The «défendant knew the sherifif had a warrant for his arrest 
for the misdemeanor of selling liquor in West Virginia. There wa.s 
testimony on behalf of plaintiff that Davis stood in front of the mov- 
ing car in which the défendant had four of his children and waved to 
2e0 F.— 2 
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défendant to stop, telling him he had a warrant for him and that he 
was undar arrest ; that défendant ref used to stop, and increased the 
speed of the car, saying to Davis he would see him some other time; 
that Davis jumped on the running board of the car, and again said, 
"Pete, you are under arrest." The défendant denied that Davis sig- 
naled him to stop or said anything until he jumped on the running 
board; but he knew Davis had a warrant for him, and the évidence 
leaves no doubt that défendant knew that Davis by his action meant 
to arrest him. The défendant gave this account : 

"Front of the bank building and I passed down thls way, and he just 
jumped on my car, and this way some way (Indicatlng), and grabbed that 
wheel, and I guess pushed that throttle on and the m9.ehine started to zigzag. 
I hold and children scared, one fall down on ray feet, and another grab me 
(indicating) and hollering, 'Papa, Papa.' Machine come close to sidewalk, and 
I hold on as I could so get in road and find myself on bridge, and that is ail 
I know. This throttle stand hère (indicating). Stick out, like you .iump and 
grab with left hand wheel, and then grab that rigt ": hand wheel (indicating), 
and shove my hands down on bar. I had my hands on bar, and he had his 
hands on top, and started gas, and the machine started to run fast." 

Other testimony on behalf of défendant was to the effect that he and 
Davis were struggling for control of the wheel and talking loudly 
to each other, about 275 yards from the bridge, and that the strug- 
gle and loud talking continued until the car struck the bridge — Davis 
pulling one way and défendant the other. One of the witnesses tes- 
tified that Davis gave a pull on the wheel toward the girder post be- 
f ore the car struck. 

The distance from the bank building where Davis got on the ma- 
chine to the bridge is 820 feet. The car was driven at a speed of 
20 to 25 miles an hour from the bank to the bridge, and turned in its 
course two curves, one very sharp. This turn, it seems, would hâve 
been impossible if Davis had been then seriously interfering with the 
course of the car. Two other facts are évident from the testimony 
beyond reasonable controversy: Défendant alone had access to the 
brakes, and could hâve stopped the car at once ; défendant continued 
to run the car in défiance of the sherifï's authority to escape arrest 
by getting into Maryland. 

The case tums on the soundness and applicability to the évidence of 
the following request of défendant refused by the District Judge : 

"The jury are further instructed that the offense with which the défendant 
stood Indicted at the time when It is alleged that the sherifE, Donald P. 
Davis, attempted to arrest him, is a misdemeanor, and that in making an 
arrest for the committing of a misdemeanor the sherifC, or other offlcer of the 
law, is net justifled in taking human life, or in employing any method or 
means in making such arrest as will expose the person to be arrested or those 
accompanylng him to serions risk or deadly injury, unless the party whom such 
offlcer is attempting to arrest i-esists such arrest In some manner more seri- 
ons than by attempting to run away from such offlcer, and even if the jury 
believe from ali the évidence that the défendant attempted to avoid arrest 
at the hand of the sheriff by simply fleeing from said sherifE, and that said 
sheriff attempted to make such arrest of the défendant in such ^ reckless 
manner as ûot only greatly to endanger the life of the défendant and his 
four children, who were in the défendantes automobile, but in such a reckless 
manner that the automobile in which the défendant was then and there rid- 
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Ing was wrecked as a resuit of such recklessness on the part of the sald 
sherifif, thereby causing the death of sald sherlfC. then the plalntifE Is net en- 
titled to recover In this case, and the verdict of the jury should be for the 
défendant." 

The law of the case was given to the jury in thèse two propositions — 
the first at request of plaintiff, and the second at request of défendant : 

(1) "The jury are Instructed that, under the uncontradlcted évidence in 
thls case, Donald P. Davis, deceased, on the 27th day of June, 1917, was 
sherlff of Minerai county, West Virginia, and had in his possession a warrant 
for the arrest of the défendant, and on sald date saw the défendant driving on 
Chlld's avenue, in the town of Pledmont, West Virginia, in hls motor car, and 
the sald défendant then and there knew that the sald Donald P. Davis had a 
warrant for his arrest; and if the jury believes from the évidence that H)o 
défendant understood that the sald Donald P. Davis then and there wanted to 
arrest hlm, and that the sald défendant whlle driving said car on Chlld's 
avenue saw the sald Donald P. Davis approach hls car as he believed for the 
purpose of arresting hlm, but that the said défendant then and there made an 
effort to escape from arrest by speeding up hls automobile, and further find 
that the sald Donald P. Davis thereupon stepped on the running board of the 
said automobile in order effectually to place sald défendant under arrest, and 
further flnd that the sald défendant then and there had his car under con- 
trol, and could hâve stopped hls car, but, on the other hand, Increased the 
speed of the said automobile for the purpose of escaplng from arrest, and 
further find that in hls effort to escape arrest the car of the said défendant 
was driven at a dangerous, reckless, and unlawful speed by the défendant, and 
so negllgently and recklessly that the said car was run agalnst one of the 
iron supports of the bridge leading from Pledmont, West Virginia, to Western- 
port, Maryland, and that as a resuit thereof the said Donald P. Davis was so 
eeriously injured that from the efEects thereof he died soon thereafter, then the 
verdict of the jury shall be for the plaintiff." 

(2) "The jury are instructed that unless they shall flnd by a falr prépondér- 
ance of the évidence that the défendant, in a wlUful attempt to escape arrest, 
Intentionally increased the speed of hls automobile with a vlew of escaping 
from the state of West Virginia, or, with such Intent, failed to use means (if 
such were accessible to hlm) whlch a reasonably prudent and law-abiding per- 
son would under the clrcumstances hâve used to stop the car, then the plain- 
tiff cannot recover and your verdict should be for the défendant." 

We think this was a fair statement of the law applicable to the facts, 
and that the request refused was not applicable. A sheriff may not 
kill or imperil life in the effort to arrest a person charged with a mis- 
demeanor or to prevent his escape after arrest. 2 R. C. L. 471 ; Thom- 
as V. Kinkead, 55 Ark. 502, 18 S. W. 854, 15 L. R. A. 558, 29 Am. St. 
Rep. 68; Brown v. Weaver, 76 Miss. 7, 23 South. 388, 42 h. R. A. 
423, 71 Am. St. Rep. 512; State v. Cunningham, 107 Miss. 140, 65 
South. 115, 51 L. R. A. (N. S.) 1179. 

In this case there can be no doubt that the act of the sheriff in step- 
ping on the car by the side of défendant with his warrant indicated to 
défendant the purpose to take him into custody as distinctly as if the 
sheriff had walked up to him on the street and touched him on the 
shoulder with the announcement of arrest, and was a complète ar- 
rest. 2 R. C. L. 445 ; Rhodes v. Walsh, 55 Minn. 542, 57 N. W. 212, 
23 L. R. A. 632. The arrest not only conferred légal control and cus- 
tody of: the body of the défendant, but as a necessary incident the 
légal custody and control of the automobile in which he was riding. 
The fallacy in the request refused was in assuming that défendant had 
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légal control of the car, and asking the submission to the Jury of the 
question whether the défendant was resisting the arrest in some mannei- 
no more serions than by simply attempting to run away and attempt- 
ing to avoid arrest by simply fleeing from the sheriff. The conduct of 
défendant was much more than a mère attempt to escape. It was ag- 
gressive résistance. After the sheriff stepped on the car and made the 
arrest the struggle for control of the machine between him and the 
défendant was an unlawful struggle, initiated, not by the officer, but 
by the défendant, to wrest the machine from lawful control, asserted 
and taken by the officer. By initiating and persisting in the effort to 
wrest the control of the car from the sheriff, the défendant took the risk 
of bis unlawful and aggressive action. It was the duty of the sheriff to 
overcome this active résistance by force proportionate to it. Hawkins 
V. Commonwealth, 61 Am. Dec. 161 (note) ; State v. Evans, 84 Am. 
St. Rep. 696 (note) ; State v. Krakus, 5 Boyce (Del.) 326, 93 Atl. 554 ; 
Léger v. Warren, 51 L. R. A. 215 (note) ; 2 R. C. L. 470. The princi- 
ple stated bas been applied in analogous cases. 

After demanding the opening of the doors of a man's dwelling 
house it is the duty of an officer with a warrant charging a misde- 
meanor to break the doors, and if the accused resists, and in the strug- 
gle injures or kills the officer, he is a wrongdoer. S C. J. 426; Farra- 
er V. Sellers, 89 S. C 492, 72 S. E. 224. 

An officer has the right to stop a train or stagecoach to effect an 
arrest. St. Johnsburv & L. C. R. R. Co. v. Hunt, 60 Vt. 588, 15 Atl. 
186, 1 L. R. A. 189, 6 Am. St. Rep. 138; Brunswick & W. R. R. 
Co. V. Fonder, 117 Ga. 63, 43 S. E. 430, 60 L. R. A. 713, 97 Am. St. Rep. 
152. Inevitably it follows that if in the exercise of the duty to stop 
the train and make the arrest the officer steps on the engine, and the 
engineer initiâtes a struggle with the officer to wrest the temporary 
control of the engine from him, he is liable for the conséquences of 
the struggle. It would hardly be disputed that if défendant after ar- 
rest had pointed a gun at the sheriff as a means of efïecting bis escape, 
and in the struggle for the possession of the gun it had been acci- 
dentally discharged and killed the sheriff, the défendant would be civ- 
illy liable. It is true that, if in such a struggle initiated by the défend- 
ant the officer does a wanton or malicious act resulting in injury to the 
défendant, he, and not the défendant, would be responsible. 2 R. C. 
L. 470; 5 C. J. 424. But in this case even if the sheriff, in the ex- 
citement of the struggle initiated by the défendant, did so move the 
wheel that the car struck the bridge, it would be beyond ail reason to 
say that the jury could find he maliciously or wantonly ran a car go- 
ing 20 to 25 miles an hour against the bridge, when he knew that the 
impact would almost certainly resuit in bis own death or serious in- 
jury. The overwhelming presumption is against such an inference. 
Viewing the testimony raost favorably to the défendant, the only rea- 
sonable inference is that the défendant, after his arrest and after the 
sheriff had assumed légal control of the car, undertook to wrest it 
from the sheriff's légal custody, and in conséquence of the struggle 
thu«! begun by the défendant the car was unintentionally driven against 
the bridge- 
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Davis was an officer of the state of West Virginia executing its 
warrant for the arrest of the défendant. His duty to enforce that 
warrant and the duty of the défendant not to resist within that state 
fall within the principle thus forcefully laid down by Justice Bradley in 
Ex parte Siebold, 100 U. S. 371, 25 L. Ed. 717: 

"Why do we havé raarshals at ail, if they cannot physically lay thelr hands 
on persons and tliings in the performance of their proper dutles? Wliat 
functions can tliey perform, if tliey cannot use force? Xn executing the pro- 
(■(«■,-('s of tlie courts, must they call on the nearest coustable for protection? 
Must they rely ou him to use the requlsite compulsion, and to keep the peace, 
whilst tliey are soliciting aud entreating the parties and bystanders to allow 
the law to taUe its course? * * • 

"The argument Is based on a strained and impracticable view of the nature 
and powers of the national government. It must exécute Its powers, or it l.s 
no government. It must exécute them on the land as well as on the sea, on 
things as well as on persons. And, to do this, it must necessarily hâve power 
to command obédience, préserve order, and Ueep the peace ; and no person or 
power in this land has the right to resist or question Its authorlty, so long as 
It keeps within the bounds of its jurisdiction." 

Under thèse circumstances the first request of the défendant granted 
by the court was as favorable as the défendant had the right to ask, 
especially when it is considered with the conditions of recovery set 
eut in plaintifif's first request. 

The défendant had been tried in the state court under a criminal 
charge of responsibility for the death of Davis. By stipulation "that 
either the plaintiff or the défendant may read from a copy of the rec- 
ord in said criminal case as testimony, to the jury, the évidence of any 
of the witnesses who testified in said criminal case, from the record in 
said criminal case, without the personal attendance of any of the said 
witnesses, and said testimony when read to the jury is to hâve the same 
effect as if the said witnesses were présent in court and so testified, so 
far as the same may be admissible in évidence." Under this stipula- 
tion the défendant ofïered, as tending to prove that défendant was 
not attempting to escape, the statement of Mr. Whitworth, one of de- 
fendant's counsel in the state court, which had been offered in the 
criminal trial there, but rejected as incompétent. This statement was 
to the efliect that under Mr. Whitworth's advice défendant was ready 
to give bond for his appearance, and thus avoid formai arrest by the 
sheriff under the warrant held by him. As this was not the évidence 
of any witness who testified in the criminal cAse, it is not covered by 
the stipulation. But, waiving that, its exclusion was harmless, in view 
of the conclusive évidence that défendant was trying to escape. 

Affirmed. 
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OLD DOMINION TRUST CO. v. FIRST NAT. BANK OF OXFORD et al. 

(Circuit Court of Appeals, Fourth Circuit. July 1, 1919.) 
No. 1697. 

1. EXECUTOKS AND ADMINISTEATOES <&=>122(1) NONEESIDENT CUKATOB MaY 

St7e in State of Debtoe's Résidence. 

The curator of an estate appointed under the law of Virginia, wliich 
made a valid contract with a nonresident debtor of the estate, by which 
it obtained collatéral securlty, held authorized to malntain a suit in the 
State of the debtor's résidence to enforce such coutract. 

2. JuDGMENT <S=822(3) — Against Debtoe of Estate Concltjsive as to Set- 

Opf in Anotheb Action in Anothbb State. 

The judgment of a court of Virginia In a eonformity proceeding by the 
curator of an estate, by which an aecount was stated with a nonresident 
debtor, which appeared and presented claims against the estate as a 
set-oflf, held> conclusive as to the amount It was entltled to set off In a 
suit by the curator against It in another state. 

3. Banks and Banking ©=>110 — Peesident May Submit Claims Against Dé- 

cèdent Estate in Fobbign Jxirisdiction. 

The président of a banking corporation held to hâve authorlty, as an 
Incident of his office, to submit claims of the bank against the estate 
of a décèdent to the appropriate court in a forelgn Jurlsdictlon, and to 
bind the bank by such action. 

Appeal from the District Court of the United States for the East- 
em Distçct of North Carolina, at Raleigh ; Henry G. Connor, Judge. 

Suit in equity by the Old Dominion Trust Company against the 
First National, Bank of Oxford and others. Decree for défendants, 
and complainant appeals. Reversed. 

For opinion below, see 252 Fed. 613. 

H. M. Smith, Jr., and S. S. P. Patteson, both of Richmond, Va., for 
appdlant. 

A. A. Hicks, of Oxford, N. C, and T. T. Hicks, of Henderson, N. 
C. (Hicks & Stem, of Oxford, N. C, on the brief), for appellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

KNAPP, Circuit Judge. The allégations of appellant's bill, whicli 
was dismissed by the court below, may be summarized as follows: 
W. H. Gooch, of Clarksville, Va., died intestate November 14, 1915. 
He left a large estate, tfie greater part of which was in Virginia, the 
balance in North Carolina. He was twice married. His sole heir at 
law is a daughter by his first wife, Mrs. Annie Wayne Suhor. About 
a month before his death he married Margaret Corwin Radclifïe, who 
survives him. On the day of their wedding, and just before the cer- 
emony, they executed an antenuptial agreement which provided, in 
substance, that if she outlived him the sum of $50,000 should be paid to 
appellant, Old Dominion Trust Company, to hold the same in trust, 
and to pay over to her die net income therefrom so long as she re- 
mained unmarried. 

©saFor other cases see same topic & KBY-NXJMBER in ail Key-Numbered Dlgests & Indexes 
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A few days after Gooch's death his brother, J. H. Gooch, of Stem, 
N. C, was appointed administrator in that state, and shortly after- 
wards was also appointed by the clerk of the circuit court of Meck- 
lenburg- county, the county in which the intestate resided, administra- 
tor in Virginia. The latter appointment was opposed by the widow, 
who as such claimed administration for herself ; but upon her appeal 
the circuit court decided against her, and against J. H. Gooch as well, 
and thereupon, on December 22, 1915, appointed appellant curator of 
the estate of W. H. Gooch, under a Virginia statute of applicable pro- 
visions. Just before this appointment, and on the 15th of December, 
Mrs. Suhor paid to appellant, as the trustée named in the antenuptial 
contract, and in accordance with its terms, the sum of $50,000, which 
sum she borrowed from appellee, the Fîrst National Bank of Oxford, 
on her demand note, bearing interest at 6 per cent., and an order for 
its payment on J. H. Gooch, the North Carolina administrator. 

Among the assets which came into appellant's possession, upon its 
appointment as such curator, was a certificate of deposit for $80,300, 
dated December 22, 1914, and bearing interest at the rate of 4 per 
cent., issued to W. H. Gooch by the Oxford bank on the day of its 
date, and held by him at the time of his death. The trust company hav- 
ing called upon the bank to pay this certificate, or secure its payment, 
an arrangement was made and put into efïect in February, 1916, by 
which the bank turned over to the trust company, to secure payment 
of the certificate, the note of Mrs. Suhor which it held, and agreed that 
the interest charged on the same should thereafter be but 4 per cent., 
the same as the certificate. It also agreed that ail other notes held by it 
against Gooch's estate should from that time bear interest only at the 
rate of 4 per cent. 

In August, 1916, the trust company as curator filed in the circuit 
court of Mecklenburg county a bill for conformity, according to Vir- 
ginia practice, naming the widow and daughter as défendants; and 
since that time the Gooch estate, so far as administered in Virginia, 
has been administered under orders of the court in that suit. Among 
thèse was an order directing a commissioner of the court to take an 
account; that is, as we understand, ascertain the debts and liabilities 
of the estate. Accordingly there was a hearing on due notice by Com- 
missioner Reeks at Clarksville, on August 14, 1917, at which the prési- 
dent of the bank and its attomey appeared and presented a number of 
notes made by Gooch and owned by the bank, which were claimed to be 
valid debts of his estate. Of the notes so presented four were payable 
on demand to F. A. Burton, a young man who had been Gooch's sec- 
retary or confidential clerk, two of them for $9,755 each, dated March 
3, 1915, one for $525, dated April 5, 1915, and one for $150, dated 
June 23, 1914. There was a fifth note for $525, dated April 5, 1915, 
and payable on demand to R. E. Burton, a brother of F. A. Burton. 
Thèse five notes, bearing interest at 6 per cent., were purchased by the 
bank on November 26, 1915, or 12 days after the death of Gooch, and 
with fuU knowledge that he was then dead. The production of thèse 
notes before the commissioner, the signature of the maker not being 
disputed, of course made a prima facie case of liability of the estate 
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for the amount of principal and interest appearing to be due thereon, 
and of a set-off of that amount against the certificate of deposit iield 
by the trust company, and the burden vvas upon the latter to show that 
they should not be allowed accordingly. Claiming that the Burton 
notes were without considération, if not fraudulent, counsel for the 
trust company thereupon examined the bank's président, without ob- 
jection on his part, as to the circumstances under which the notes were 
purchased, and his testimony is made an exhibit to the bill of com- 
plaint. A further hearing was held at Clarksville a month later, at 
which the président and attorney of the bank appeared, and for rea- 
sons stated asked to withdraw its entire claim on the notes previously 
presented. 

It seems that in the meantime the bank had made up a statement, 
crediting itself with ail the Gooch notes it held, including the five Bur- 
ton notes, and also with the Suhor note; and thus showing a balance 
due from it on the certificate of deposit of only $1,643.97. This state- 
ment, with the Gooch notes and a check for the balance, was mailed 
to J. H. Gooch, the North Carolina administrator, but he refused to 
accept the same, and promptly retumed the papers to the bank. Of 
course the Suhor note was not sent, as it was in the trust company's 
possession, and for the same reason J. H. Gooch, if he had so desired, 
could not bave surrendered the certificate. And hère it may be men- 
tioned that J. H. Gooch, although appointed administrator in North 
Carolina, appears to hâve performed none of the ordinary acts of ad- 
ministration, such as taking possession of assets, coUecting debts due 
the estate, advertising for claims, paying creditors, and the like. In- 
deed, the Bank of Stem, of which J. H. Gooch was président, volun- 
tarily paid to the trust company, after it became curator, a certificate 
of deposit for some $30,000, which that bank had issued to W. H. 
Gooch in his lifetime, and which was turned over to the trust com- 
pany upon its appointment. In this connection the bill allèges that the 
North Carolina administrator has never claimed, and does not now 
claim, the certificate in question, but has always recognized the right 
of complainant to hold and collect the same ; and this is virtually ad- 
mitted by him in an answer filed after the decree below was rendered. 

The request of the Oxford bank to withdraw the claim it had pre- 
sented was refused, and thereupon its représentatives retired from the 
hearing. Examination of other witnesses then foUowed, and later, up- 
on the whole testimony, the commissioner found and reported that the 
F. A. Burton notes were without considération, being a mère gift in- 
ter vivos, and therefore not a valid claim against the Gooch estate. 
The other notes held by the bank, including the R. E. Burton note, 
were allowed. By decree of October 23, 1917, the circuit court con- 
firmed the findings and report of the commissioner, and no appeal 
therefrom has been taken. This decree recites that the curator holds 
a certificate of deposit of the Oxford bank dated December 22, 1914, 
for the sum of $80,300, payable to W. H. Gooch ; recites that the bank 
has valid claims against his estate, represented by described notes, 
amounting, with interest, to $8,950.15; expressly disallows the sev- 
eral F. A, Burton notes, which are stated to be held by the bank, "and 
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asserted by it in this suit as an offset to said certificate of deposit" ; 
and directs the curator "to proceed to make settlement of the said mat- 
ters with the said bank, allowing it crédit for the sum of $8,950.15 
only, with interest on the principal thereof from the Ist of September, 
1917, and taking such steps as it may be advised necessary and proper 
to accomplish such settlement and to collect the balance that may be 
so found due by said bank to the estate of said Gooch." 

Upon the entry of this decree the trust company demanded pay- 
ment of the balance which it was thereby directed to collect, but the 
bank refused such payment, and instead brought suit in the superior 
court of Granville county, N. C, against J. H. Gooch, as administra- 
tor of the estate of W. H. Gooch, and F. A. Burton, the object of 
which was, in substance, to compel a settlement upon the basis of tlie 
statement sent by it to J. H. Gooch as above recited. Not long after- 
wards the trust company commenced this action. 

In addition to the foregoing the bill allèges that, upon refusai of 
the bank to make payment in accordance with the Virginia court's de- 
cree, it became the duty of complainant to sell the Suhor note, which 
the bank had pledged to secure the certificate, and that, as complain- 
ant has no power of attomey and the bank is a nonresident, it cannot 
sell the collatéral or enforce the obligation secured thereby without the 
aid of the court in wliich the suit is brought. 

The case made against the sheriff is this : That the tax he seeks to 
collect is levied on the $80,300 for which the bank issued the certifi- 
cate of deposit, and on nothing else ; that this asset of Gooch's estate 
is not taxable in Granville county, N. C., but only in Mecklenburg 
county, Va., where he resided ; that the same is listed for taxation in 
the latter county; and that complainant has paid the taxes thereon 
for the period since Gooch's death, and also delinquent taxes "for a 
great number of y car s" prior thereto. 

The bill prays that the bank "be required to pay over to your com- 
plainant the debt in question, with interest as af oresaid" ; that com- 
plainant be directed as to how and when and on what terms it may sell 
the Suhor note; that the bank be enjoined from prosecuting its suit 
in the state court; that the sheriff be enjoined from attempting to 
collect the tax levied in Granville county ; and for gênerai relief. 

[ 1 ] The court below sustained the bank's motion to dismiss the bill, 
on the ground that complainant, appointed only under the laws of Vir- 
ginia, was without authority to sue in another jurisdiction ; and the 
correctness of that ruling, as apply to the facts of record, is the ques- 
tion to be decided. The law is not doubtful. It is clearly stated in 
Moore v. Petty, 135 Fed. 672, 68 C. C. A. 310, citing numerous cases, 
as follows: 

"The gênerai rule undoubtedly Is that an exécuter or adminlstrator In his 
représentative capacity cannot maintain an action in the courts of any sov- 
ereignty, other than that under whose laws he was appointed and qualitied, 
without obtaining an anclUary grant of letters in the state where the action 
is brought, unless the right so to do Is conferred upon him by the law of the 
forum. * * • But whenever the cause of action declared upon by the 
foreign executor or adminlstrator is one which involves an assertion of his 
own right, rather than one of the deeeased, or which has accrued directly tx) 
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him through hls contract or transaction, and was net originally an asset ot 
the estare in hls charge, he may maintain an action in anotlier state for the 
enforcement thereof, alttiougli express autliority so to do may not be found in 
a statute of tHe forum, The prineiple underlying thls modification of the 
gênerai raie is that, when the cause of action accrues directly to the executor 
or administrator, it Is assets lu hls hands for whleh he may sue in his Per- 
sonal capacity, and, If he sues as executor or administrator, the words so 
describing him wiU be regarded as merely descriptive, and be rejeeted as 
surplusage." 

If, then, as the bank concèdes, the arrangement of February, 1916, 
constituted a valid and binding contract between it and the trust Com- 
pany, the latter may sue in North Carolina, the state of defendaiit's 
domicile, to enforce that contract; or if, as is also conceded, the de- 
cree of the Virginia court is a valid judgment in favor of the trust 
company and against the bank, the trust company may sue in North 
Carolina to collect that judgment. Considering, first, whether there 
was a valid contract, we hâve to take into account the situation of the 
parties when the arrangement in question was made. The bank owed 
Gooch's estate $80,300 and some interest, a debt then due, the évi- 
dence of which was the certificate of deposit, payable on demand, 
which passed to the possession of the trust company on its appoint- 
ment as curator. The size of the debt fuUy warranted the trust com- 
pany in requiring it to be paid or secured. Naturally, the bank desired 
not to lose a large deposit on which it was paying only 4 per cent., 
while lending the money at 6 or more. J. H. Gooch was in effect dis- 
claiming any right or désire to administer this asset of his brother's 
estate, and not in fact acting as administrator in North Carolina. On 
the contrary he was apparently quite willing that the entire estate 
should be administered by the trust company in its capacity of cu- 
rator. The bank had loaned Mrs. Suhor $50,000, and held her note 
for that amount. It does not appear that the order she gave on th,e 
North Carolina administrator had been accepted by him, or that there 
was ever any expectation that he would pay the note. The certificate 
of deposit which his own bank had issued to the intestate was volun- 
tarily paid to the trust company, and the arrangement under review 
must be presumed to hâve been made with his knowledge and approv- 
al, as he was a director of the Oxford bank at the time. The note of 
Mrs. Suhor was given after her father's death, and its subséquent hy- 
pothecation conferred rights which were not originally an asset of 
Gooch's estate, but which accrued directly to the trust company 
through its own contract with the bank. The whole arrangement, in- 
cluding the pledge of the note, was entered into by or with the assent 
of the several parties in interest, and evidently regarded as bénéficiai 
to ail concerned. There was not only an acknowledgment of the trust 
company's right to hold and collect the certificate, but, in effect and 
intention, a promise by the bank to pay the same to the trust company 
at such future time as payment should be required. The agreement was 
lawful, the parties compétent, and the considération sufficient. To say 
nothing else, the bank gained by being allowed to retain indefinitely a 
large deposit, which otherwise it might hâve been compelled to pay at 
once; and Mrs. Suhor, to whom the money would ultimately go, got 
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a reduced rate of interest on her note. We perceive no infirmity in 
the contract thus made, and which was long treated by the bank as 
binding, and no substantial reason why the same, as a contract of the 
trust Company itself and not of the décèdent in his lifetime, may not 
be enforced in a foreign jurisdiction. In our judgment, the case made 
by the bill cornes clearly within the well-recognized exception to the 
rule invoked by the bank, and should be sustained accordingly. 

Nor can it be doubted that the trust company's right of action was 
of équitable cognizance. It could not sue Mrs. Suhor on her note, for 
the title thereto was in the bank, which had merely pledged the note as 
security for the certificate; it could not sue the bank, for the bank 
had not indorsed it; and it could not sell the collatéral without an 
order of the court. In this situation the trust company's proper if not 
only resort was a court of equity. The proposition is too plain for 
argument. 

[2] If the above-stated conclusions are correct, it is not necessary 
to décide whether the decree of the circuit court of Mecklenburg coun- 
ty was a valid judgment against the bank, on which of itself the trust 
company could sue in North Carolina ; it is siifficient to hold, as we do, 
that it was a final adjudication, since there was no appeal, of the bank's 
claim against Gooch's estate, and therefore fixed the amount which the 
bank was entitled to set ofï against the certificate of deposit. Grant- 
ed that the Virginia court had no power, under the bill for conformity 
or otherwise, to détermine the indebtedness of the bank to Gooch's 
estate, or to the trust company, it nevertheless had power, and that 
power was duly invoked, to détermine the estate's indebtedness to the 
bank. It was clearly within the scope of the bill for conformity to 
ascertain the debts and liabilities of the estate, and its sufificiency for 
that purpose has been affirmed by the highest court of the state. Gooch 
y. Old Dominion Trust Co., 121 Va. 30, 92 S. E. 846. The proceed- 
ing was regular and in full compliance with the Virginia statutes. 
The président and attorney of the bank voluntarily appeared before 
the commissioner, produced the notes held by it, and asked to hâve 
them allowed at their face value. To say that this was not an "ap- 
pearance" in a légal sensé, and the formai présentation of a claim, is 
to contradict the outstanding and conceded facts. For what else were 
they there? It is surely beyond question that a foreign créditer may, 
if he choose, come into the state of a decedent's domicile and présent 
his claim against the decedent's estate to the officiai authorized by the 
laws of that state to examine and pass upon the same. By so doing 
he submits his rights to the adjudication of the local tribunal and is 
bound by its décision. 

[3] And if the foreign creditor be an incorporated bank, as in this 
instance, we deem it equally beyond question that its président hcis au- 
thority, as an incident of his office, to submit the bank's claim and bind 
the bank by such action. For argument's sake, it may be granted that 
the bank would not be bound by a judgment of the Virginia court in 
an action brought therein against the bank, where jurisdiction de- 
pended upon the voluntary appearance of the président on his own 
motion : but it by no means f ollows that he had not authority to sub- 
mit the bank's claim against Gooch's estate, just as he might hâve au- 



28 260 FEDERAL REPORTER 

thorized a suit thereon against Gooch himself if he had been living. 
The plea of want of authority is without merit. 

Moreover, as the record shows, the présentation of the claim at the 
first hearing was complète, and at that time supposed to be final. The 
notes were produced, Gooch's signature proved or admitted, and the 
bank's président examined by counsel for the trust company. This 
closed the hearing, and the case thus made was submitted to the com- 
missioner for décision, both parties consenting. Later, on the com- 
missioner's own motion, the case was reopened and a date fixed on 
due notice for further hearing. The bank's président and attorney 
again appeared, and then for the first time objected to the proceed- 
ing and sought to withdraw the claim. We are clearly of opinion that 
the attempt to do so came too late and was wholly ineffectuai. The 
Virginia court had acquired jurisdiction of the bank by the voluntary 
appearance of its président and the final submission of its claim a 
month before. The right to litigate elsewhere was gone, and the com- 
missioner correctly decided to refuse the requested withdrawal and 
to take the testimony which the trust company thereupon offered. 
The decree afterwards entered, confirming the findings and report of 
the commissioner, was therefore a valid détermination of the amount 
which Gooch's estate owed the bank, and that détermination became 
final and conclusive upon failure to take timely appeal. If the com- 
missioner had found that ail the Burton notes were valid and just 
claims, and his finding to that effect had been confirmed by the court, 
can there be any doubt that the decree would hâve bound the estate ? 
Why then should not the decree actually made, though adverse in part, 
be equally binding on the bank? 

For the reasons thus outlined we are constrained to hold that the 
trust company had the right to sue in North Carolina, and therefore 
in the court below, and that the bank is concluded as to its claim 
against the Gooch estate by the proceeding in Virginia to which it 
made itself a voluntary party. 

The decree dismissing the bill will be reversed, and the cause re- 
manded for further proceedings not inconsistent with this opinion. 

Reversed. 



KBNAN, McKAY & SPIBR v. TORKVILLE COTTON OIL OO. 

(Circuit Court of Appeals, Fourth Circuit. July 1, 1919.) 

No. 1695. 

Saues <S=>71(4) — CoNTRACT roB Sale of Seabon's Pbodtict — Bbeach. 

A contract by a cotton seed oil mill for the sale of its "season'a output 
of Unters, about 400 baies," held not vlolated by the closlng of the mill 
before the end of the season for suHicient reasons not eonnected with the 
contract. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Rock Hill ; Charles A. Woods, Judge. 

Action at law by Kenan, McKay & Spier, a corporation, against the 
Yorkville Cotton Oil Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 
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J. A. Marion, of York, S. C, and Winfield P. Jones, of Atlanta, Ga., 
for plaintiff in errer. 

John R. Hart and George W. S. Hart, both of York, for défendant 
in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

KNAPP, Circuit Judge. Plaintiff in error, plaintiff below, a Geor- 
gia corporation, is a dealer in cotton linters. Défendant, a South 
CaroHna corporation, is the owner of a cotton seed oil mill at York- 
ville, in that state. In July, 1915, thèse parties entered into a con- 
tract whereby plaintiff bought and défendant sold its "season's output 
of cotton linters for season 1915-1916, about 400 baies," on terms 
specified. In this oil mill business the "season" is said to begin with 
August and end with the foUowing July; but it appears that the pe- 
riod of active opérations, during which most of the available seed is 
consumed, covers ordinarily only four or five rnonths. Défendant 
started up its mill in September, and kept it running until the latter 
part of November, when it was closed down. In that time it pro- 
duced 155 baies of linters, ail of which were delivered to and paid 
for by plaintiff according to the contract. On the last invoice was in- 
dorsed the statement: 

"On account of not being able to borrow money for operating purposes, our 
mill has been forced to close down for the season 1915-1916." 

And under date of December 18th the défendant wrote : 

"We hâve shipped you our entlre output, and, should we résume opérations 
this season, we wiU ship you any further linters we make. We hâve nothlng 
to add to this, and from our standpoint it closes the matter." 

In the following February plaintiff brought suit for breach of con- 
tract in the court of common pleas for York county, S. C. Upon the 
trial of the cause, and at the close of plaintiff's testimony, the court 
granted defendant's motion for a nonsuit, and this ruling was affirmed 
by the Suprême Court of the state in March, 1918. 96 S. E. 524, 1 A. 
L. R. 1387. Not long afterwards the présent action was commenced to 
recover damages for breach of the same contract. In the court below 
a verdict was directed for défendant, and plaintiff cornes hère on writ 
of error. 

There is little dispute about the facts, and the case turns on the con- 
struction of the contract. Plaintiff contends that it obligated défend- 
ant to operate its mill during the season named, and that raises the dé- 
cisive question. It is well settled that such a contract as is hère con- 
sidered carries no guaranty that the estimated quantity will be deliver- 
ed. The promise of the seller is not absolute. It is essentially a pledge 
of good faith; and so the courts hâve held. In Brawley v. United 
States, 96 U. S. 168, 171 (24 L. Ed. 622), a case frequently cited, it 
is said: 

"Where a contract Is made to sell or furnish certain goods identlfied by réf- 
érence to Independent circumstances, such as an entire lot deposlted In a cer- 
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tain warehouse, or ail that may be manufactured by the vendor lu a certain es- 
tablishment, or that may be shipped by hls agent or correspondent In certain 
vessels, and the quantity is named with the qualification of 'about,' or 'more 
or less,' or words of like import, the contract applies to the spécifie lot ; and 
the naming of the quantity is not regarded as in the nature of a warranty, but 
only as an estlmate of the probable amount. In référence to which good faith 
is ail thât Is required of the party making it." 

Among numerous cases to the same effect are Pfann & Co. v. Lum- 
ber Ce, 194 Fed. 71, 114 C. C. A. 89; Ramey Lumber Co. v. Schroeder 
Lumber Ce, 237 Fed. 39, 150 C. C. A. 241 ; Wemple v. Stewart, 22 
Barb. (N. Y.) 154; Drake v. Vorse, 52 lowa, 417, 3 N. W. 465; Mc- 
Keever, Cook & Co. v. Canonsburg Iron Co., 138 Pa. 189, 16 Atl. 97, 
20 Atl. 938; Loeb v. Winnsboro Cotton Oil Co. (Tex. Civ. App.) 93 
S. W. 515; Mclntyre v. Jackson, 165 Ala. 271, 51 South. 767, 138 
Am. St. Rep. 66, and cases cited in 35 Cyc. 208. Very much in point 
also is the English case of Burton v. Great Northern Ry. Co., 9 Ex- 
chequer, 507. In that case Burton had a contract for the cartage be- 
tween Hatfield and Ware of such merchandise as the railway company 
might présent to him for that purpose; that is, as we understand, such 
merchandise as the company had occasion to transport between the 
points named, and it was evidently in contemplation that merchandise 
for cartage would be furnished during the year covered by the con- 
tract and the optional period of its renewal. Some six months later 
the railway company leased its line to another road and agreed not 
to cariy between Hatfield and Ware, with the resuit that the cartage 
service contracted for was no longer required. But the court held 
that the company was not bound to operate its line, and theref ore could 
terminate Burton's contract without liability to him. The principle 
upon which this décision rests applies with controlling force, as we 
think, to the facts of the instant case. 

This identical contract was before the Suprême Court of South 
Carolina, as above stated, and that court held that défendant was not 
bound to operate its mil! in order to make the estimated quantity of 
linters, and that its obligation was discharged by the delivery to plain- 
tiff of ail the linters actually produced. The court says: 

"The buyer Is bound to take the output, because he agreed to that. The 
seller is not bound to fumlsh more than the 'output,' because he has only 
agreed to furnisH that much," 

A similar contract, to which plaintiff was a party, was passed upon 
by the Suprême Court of Alabama, Kenan et al. v. Home Fertilizer 
& Cotton Oil Co. (Ala.) 79 South. 367, and that court said : 

"It Is not possible to imply an obligation to make an article from an as- 
sumption of the llmlted obligation to sell, not a definlte number of an article, 
but siraply merely what the seller makes. • * » The seller having aeted 
upon the buyer's promise to take hls output, the buyer becomes bound to take 
what the seller has made. In rellance upon the buyer's promise, and the seller 
becomes llkewise bound to deliver the output of hls plant." 

It is true that the Court of Appeals of Georgia overruled the de- 
murrer to a complaint of plaintiff, based on alleged breach of a like 
contract for the purchase of linters. Dawson Cotton Oil Co. v. Kenan, 
McKay & Speir, 21 Ga. App. 688, 94 S. E. 1037. But the complaint 
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in that action alleged that the Dawson Company shut down its mill 
wrongfully and in bad faith, that is, for the purpose of evading its 
contract obHgations, and that allégation was necessarily assumed to 
be true on demurrer. Nevertheless the court took occasion to say : 

"Of course, had the défendant discontinued the opération of Its mill for 
some providential cause, or for any cause or causes not in any wise attribut- 
able to it, a delivery on the part of the mill of its output up to the time it 
ceased to operate would be ail that the law would require." 

And it cited from Brawley v. United States, supra, the paragraph 
above quoted, emphasizing hy italics the final clause that the naming 
of the quantity is not in the nature of a warranty, but only an estimate 
of probable amount, "in référence to which good faith is ail that is 
required of the party making it." 

The complaint in this suit contains a similar allégation of bad faith, 
but the record is searched in vain for any évidence to support it. On 
the contrary, it is show^n by convincing and undisputed testimony that 
persistent efforts were made to continue the business. The mill was 
shut down solely for lack of money to keep it going. It appears that 
défendant had little or no working capital, that its own borrowing 
power was exhaitsted, and that it had no assets with which to se- 
cure advances. In previous years the necessary funds had been pro- 
cured on notes indorsed by the directors; but this year the directors 
refused to indorse, as they had the undoubted right to do, and défend- 
ant was destitute of other resource. It could not go on wilhout 
ready money and its inahility to borrow is admitted. In this helpless 
condition it is not perceived that it could do otherwise than suspend 
opérations, and there is nothing of record to indicate that it did not 
act in good faith in closing down its mill. This being so, we are 
clearly of opinion that plaintiff failed to make out a cause of action, 
and the learned trial judge was therefore right in directing a ver- 
dict for défendant. 

Moreover, and this of itself seems conclusive, the commercial prod- 
ucts derived from the process of crushing cotton seed are oil, meal, 
hulls, and linters. As the value of the latter is barely 10 per cent, 
of the total, it is not to be supposed that défendant would go out of 
business in order to avoid the comparatively small loss on its contract 
with plaintiff. Indeed, we think it évident that this contract had prac- 
tically nothing to do with the discontinuance of opérations; and on 
the whole case we agrée with the Suprême Court of South Caro- 
lina in saying: 

"The plaintiff proved that the reason the plant was not operated was for 
the lack of money and the Inability to borrow It, and the plant would hâve 
been operated if money could hâve been had. There is not a suggestion to the 
contrary. It is contrary, too, to the reason of the case that the cotton oil Com- 
pany would forego crushing seed and making oil and cake in order to curtail 
Its by-product of linters." 

We hâve not considered, and do not décide, whether the décision 
of that court in the former suit was res adjudicata of the question 
hère in dispute, preferring to affirm the judgment on the merits for 
the reasons above outlined. 

Afïîrmed. 
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THE DORSET. THE POCAHONTAS. THE CRISFIELD. THE NO. 18. 
(Circuit Court of Appeals, Fourth Circuit. July 1, 1919.) 
Nos. 1691, 1692. 

1. CoiiLisioN ®=»102 — MuTDAL Fault ON Steamship Leiavino Pieb and Pass- 

ING TOW. 

A collision between a steamship being l)acked from her pier and 
headed for sea by a tug, and the tow of a tug passing in tbe channel, held 
due to faults of the masters of both tugs, each of whoin lef t it to the other 
to keep out of the way and falled to take any précautions. 

2. Collision <S=»106 — What aee "Spécial Cibcumstances" Requibino Rba- 

SONABLE CAEE FEOM BotH VeSSELS. 

The case of a steamship backing from her pler into a channel and a 
passing tug with a tow is one of "spécial clrcumstances," within In- 
land Navigation Rules, art. 27 (Comp. St. § 7901), and both vessels are re- 
quired to navigate with reasonable care to avold collision. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Spécial Clrcumstances.] 

3. Collision <S=96 — Vessel Backing into Channel has Bueden of Gbeat 

Cake. 

A vessel backing into a channel, where other vessels are passing, is un- 
der the burden of great care In her movements and in glvlng and respond- 
ing to signais. 

4. Collision <®=>95(1) — Vessel in Charge of Tug not Liable fob Faults of 

Masteb of Tug. 

A steamship, under the exclusive control of the master of a tug em- 
ployed to œove her from her slip and start her to sea, is not liable for 
faults in her navigation which contribute to a collision. 

Appeals from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Suit in admiralty for collision by Arthur Lloyd Hughes, master of 
the British steamship Dorset, against the tug Pocahontas and the tug 
Crisfield and barge, the New York, Philadelphia & Norfolk Railroad 
Company, claimant, with cross-libel. Decree holding both tugs in 
fault, and the Lambert's Point Towboat Company, claimant of the 
Pocahontas, appeals. Affirmed. 

For opinion helow, see 250 Fed. 867. 

E. E. Blodgett, of Boston, Mass., and Braden Vandeventer, of Nor- 
folk, Va. (Hughes, Vandeventer & Eggleston, of Norfolk, Va., on the 
brief), for appellant Lambert's Point Towboat Co. 

Robert M. Hughes, of Norfolk, Va. (Willcox, Cooke & Willcox, 
Hughes, Little & Seawell, and Thomas H. Willcox, ail of Norfolk, Va., 
on the brief), for appellant New York, P. & N. R. Co. 

Edward R. Baird, Jr., of Norfolk, Va., and John M. Woolsey, of 
New York City (Kirlin, Woolsey & Hickox and Robert S. Erskine, ail 
of New York City, on the brief), for appellee Hughes. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. [1] On the morning of January 25, 1917, 
the British steamship Dorset, with full cargo, starting to sea from 

^saPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 



THE DORS ET 33 

(260 F.) 

Pier No. 4 at 'Lambert's Point, Va., in charge of the tug Pocahontas, 
collided with barge No. 18 moving down the channel in tow of the tug 
Crisfield. For the resulting damage the master of the Dorset on Jan- 
uary 30, 1917, filed a libel against both tugs and the barge. On Feb- 
ruary 7, 1917, the New York, Philadelphia & Norfolk Railroad Com- 
pany, owner of the Crisfield and the barge, filed a libel against the 
I^ocahontas and the Dorset. The causes were consolidated, and the 
iibel of each of the parties was treated as the answer to that of the 
others. On the Pocahontas' plea of limitation of liability to both li- 
bels, by stipulation her value was fixed at $15,000. Upon évidence 
taken by déposition and in open court, the District Court held, that 
the collision resulted from the négligent navigation of the tug Poca- 
hontas and the tug Crisfield, and held their owners equally liable for 
the damages $25,500. The case turns chiefly on conflicting estimâtes 
of time and distance, founded on recollection of impressions received 
at a time of crisis and excitement, and as usual in such cases it is 
difficult to find the truth. 

The Dorset is a twin screw steamer, 7,000 gross tonnage, 4,827 net, 
460 feet long, 58 feet beam, and 31 feet deep. She began to move away 
from the pier at 10 :45 in the morning, an earlier start being prevented 
by fog. Her agents had employed Lambert's Point Towboat Company 
to take charge of turning the ship in the channel and starting her to 
sea, and the towing company used its tug Pocahontas, in command of 
Capt. Mills, for that purpose. Mills took entire charge of the steamer, 
and its officers and crew acted under his orders. There is conflict in 
the évidence as to whether the Pocahontas was ever attached hy a 
hawser to the Dorset, but ail the witnesses agrée that she was used to 
push the Dorset around. As the Unes were let go the Dorset gave one 
long blast to indicate that she was about to leave the pier for the chan- 
nel, and by order of Mills her engines were put slow astern and her 
helm hard aport. There was no answer to the whistle. She moved out 
of the dock with her engines slow astern at the speed of about a mile 
to a mile and a half an hour. When the Dorset was about halfway 
out of the dock, the Crisfield, coming down the channel about half mile 
away with the car float in tow, gave two blasts of her whistle, indicating 
her désire to pass astern of the Dorset. The vessels were in view of 
each other. The movements of the Dorset were obvious to the mas- 
ter and crew of the Crisfield, and Capt. Mills on the Dorset could not 
hâve failed to discern the course and position of the Crisfield and her 
tow. The Dorset made no response to this signal, and continued her 
course astern without reversing either engine, being then at a con- 
sidérable angle with the dock. In a very short time, probably a minute, 
the Crisfield again blew two blasts, and to this signal the Dorset as- 
sented by two blasts. 

According to the testimony of Capt. Mills, when thèse signais were 
given the Crisfield was only about 30 or 40 feet away. If that be 
true, it is évident that he continued his movement astern with the ob- 
vious risk of collision towards the course which he saw the Crisfield 
was making without reversing either engine. However that may be, 
the log of the Dorset and other évidence show that, with the Crisfield 
260 F.— 3 
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and her course and the danger of collision perfectly obvious, Capt. 
Mills delayed one minute to put his starboard engine full speed ahead 
and two minutes to put his port engine full speed ahead. The use of 
thèse two minutes almost certainly would hâve prevented the collision. 
Indeed, Scott, the pilot who was to take the Dorset to sea, testified that 
she continuée! her movement to efïect the swing or tum until the col- 
lision was imminent, and only then put full speed ahead. Seeing the 
course and nearness of the Crisfield, the navigator of the Dorset, on 
hearing her first signal, had two courses open : He should hâve given 
the signal of dissent or the danger signal before continuing his move- 
ment, thus putting upon the Crisfield the duty either to stop or alter 
her course; or he should hâve assented to the first signal of the Cris- 
field and immediately put both engines full speed ahead to get out of 
the way of the approaching tug. His négligence was in doing neither, 
and continuing his course, as he himself testified, after hearing the 
signal from the Crisfield. 

Against this inference it is contended on behalf of the navigator of 
the Dorset that the testimony shows there was abundant space on the 
other (the west) side of the channel for the Crisfield and her tow, that 
the Crisfield was bound to use that space, and that Capt. Mills had a 
right to assume that it would do so. The évidence is in hopeless con- 
flict as to the space left open hetween the Dorset and the vessels an- 
chored on the other side. It is impossible to say with certainty vvhat 
the open space was; but, allowing for exaggeration on both sides, it 
seems reasonably certain that the space was so narrow as to require the 
navigator of the Dorset to reverse promptly his engines when he saw 
the approaching tug and tow and the course they were taking after 
his signal of assent. It is contended, also, that the Dorset would hâve 
run into the pier if she had put her engines full speed ahead when 
the Crisfield first signaled. It is true that at the time of the collision 
she was at an angle of 30 to 45 degrees with the channel; but the 
master of the Dorset testified that the order to go full speed ahead 
should hâve been given by Capt. Mills before it was, thus clearly in- 
dicating that in his opinion the order would not hâve resulted in strik- 
ing the pier ; and the fact is that when the movement ahead was made 
it did not resuit in striking the pier. 

[2, 3] The situation was one of spécial circumstances under ar- 
ticle 27 of the Inland Navigation Rules (Act June 7, 1897, c. 4, § 1, 
30 Stat. 102 [Comp. St. § 7901]), not a crossing or overtaking case 

(The Transfer No. 17, 254 Fed. 673, C. C. A. : The M. Moran, 

254 Fed. 766, ^ C. C. A. ; The William A. Jamison, 241 Fed. 

950, 154 C. C. A. 586), and required reasonable care to avoid immé- 
diate danger. Atlas Transp. Co. v. Lee Line Steamers, 235 Fed. 492, 
149 C. C. A. 38, is relied on as holding the signal of the Crisfield and 
the assent of the Dorset imposed no obligation on the Dorset. But 
that was an overtaking case, where ordinarily there is no duty on the 
overtaken vessel, except to keep her course, unless she perceives dan- 
ger not obvious to the overtaking vessel. A vessel backing across a 
channel is in a very différent position, and is under the burden of 
great care in her movements and in giving and responding to sig- 
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nais. Thé Sicilian Prince (D. C.) 128 Fed. 133, 144 Fed. 951, 75 C. 
C. A. 677 ; The Norman B. Ream, 252 Fed. 409, 164 C. C. A. 333. 
This burden of care we hâve shown the navigator of tlie Dorset did not 
discharge. 

The fault of the Crisfield is even more manifest. No certain con- 
clusion can be reached as to the length of the hawser. Experienced 
navigators testif ying for her say it was only 200 f eet ; those testif ying 
against her say it was much longer. The District Court's conclusion 
that it was 600 feet is of great weight. If this finding be correct, she 
was violating the rules of navigation, and so assumed the burden of 
showing, not only that the collision might not or was probably not 
caused by her violation of the rules, but that it could not hâve been. 
Lie V. San Francisco & Portland S. S. Co., 243 U. S. 291, 37 Sup. 
Ct. 270, 61 L. Ed. 726. But, assuming that her hawser was not un- 
lawfully long, there is no doubt of her négligence in other respects. 
She was moving 7 miles an hbur, her full speed, with a cumbrous tow, 
turning a bend in water where there were many vessels anchored, and 
where vessels going to sea might back into the channel at any moment, 
and with knowledge, not only from signal, but hy sight, that the Dor- 
set was actually doing so. Yet she continued her course and speed 
until it was too late to escape collision, recognizing no duty to take 
into account the movements of the Dorset. Under such conditions it 
was the duty of the Crisfield to take every reasonable précaution, es- 
pecially as to course and speed, not to interfère with the Dorset or 
other vessels leaving their slips. The Illinois, 87 Fed. 574, 31 C. C. A. 
111 ; Greenwood v. The William Fletcher (D. C.) 38 Fed. 156. 

Mills, the navigator of the Dorset, testified that, although he as- 
sented to the passing signal of the Crisfield, he considered that he 
owed no duty to keep out of her way ; that she proceeded at her own 
risk in ail respects. Forrest, the navigator of the Crisfield, testified that 
when the Dorset gave her two whistles of assent he did not under- 
stand that he was under any obligations to keep out of her way. This 
curious attitude and misconception of duty of two experienced navi- 
gators explain the faults of both which, acting together, resulted in 
the collision. 

[4] It remains to say that the owners of the Dorset were not liable 
for the faults in her navigation. She was under the exclusive control 
of Mills, not as a pilot, but as the master of the tug Pocahontas, em- 
ployed by the agents of the Dorset to take her from the dock and 
start her to sea, and the tug was actually pushing her in making the 
maneuver. Under thèse circumstances the négligence in the naviga- 
tion of the Dorset was the négligence of the towing company as an 
independent contractor. The Eugène F. Moran, 212 U. S. 466, 29 
Sup. Ct. 339, 53 L. Ed. 600; Sturgis v. Boyer et al.. 24 How. 110, 
16 E. Ed. 591 ; Wilmington Railway Bridge Co. et al., v. Franco-Otto- 
man Shipping Co., 259 Fed. 166, — : C. C. A. — . 

Afiirmed. 
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SHUGART et al. v. CRUISB. 

{Circuit Court of Appeals, Fourth Circuit. July 1, 1919.) 

No. 1689. 

1. Parties <S=95(1) — Amendment to Chabge Défendants Jointlt. 

tJnder Acts Va. 1914, c. 331 (Code Supp. Va. 1916, p. 993), provldlng for 
allowance of amendments to pleadlngs, in a proceedlng under Code Va. 
1904, § 3211, against two défendants charged with-several trespasses, an 
amendment may properly be allowed charging them jointly. 

2. Venue <g=5l4 — False Impeisonment — Actions — Jukisdictidn. 

Under Code Va. 1904, § 3215, providing that an action may be brougbt 
"In any county * • • wherein the cause of action or any part thereof 
arose, although none of the défendants réside tberein," an action for 
false arrest and false imprisonment may be brougbt in the county of 
imprisonment, where défendants were served, although they resided and 
the arrest was made In another county. 

3. False Impeisonment ©=»31 — Action pok Damages. 

Evidence that défendants arrested plaintifC at bis home without a war- 
rant, searched bis house without a search warrant or bis permission, and 
took him to another county and placed him In jail, and that he was subse- 
quently discharged for want of prosecution, held to sustain a verdict and 
judgment for false Imprisonment. 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Danville; Henry Clay McDowel!, Judge. 

Action at law by Thomas Cruise against H. V. Shugart and J. 
N. Wood. Judgment for plaintifï, and défendants bring error. Af- 
firmed. 

R. E. Byrd, U. S. Atty., of Richmond, Va., for plaintiflfs in error. 
J. R. Smith, of Martinsville, Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This suit was instituted in the 
circuit court of West Virginia for Henry county. It was removed 
to the United States District Court under section 643, R. S. (Comp. 
St. § 1015). The parties will be designated according to the respec- 
tive positions they occupied in the court below. 

In the State court action was instituted against défendants under 
section 3211 of the Code of Virginia. In the original action it was 
charged that the défendants — 

(a) Did without authority of law search the home of plaintifï in 
Henry county. Va. 

(b) Did unlawfully arrest plaintifï at his home in Franklin coun- 
ty. Va. 

(c) Did unlawfully imprison plaintifï in jail at Martinsville, Hen- 
ry county, Va. 

It was alleged that each of thèse trespasses was donc by "you and 
each of you" (meaning the défendants). 

[1] Demurrer was interposed by défendants, which was sustain- 
ed. However, against the objection of défendants, leave was given 

®=»For other cases see same toplc & KBY-NDMBER In aU Key-Numbered Dlgests & IndeiM 
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to amend the motion, so as to charge the several trespasses as joint. 
The plaintiff then filed a bill of particulars, showing that suit was 
for three distinct causes of action — unlawful search and unlawful 
arrest in the county of Franklin, Va., and unlawful imprisonment 
in the county of Henry, Va. 

It is insisted by the first assignment of error that the court below 
erred in granting the plaintiff leave to so amend his notice as to allège 
a joint tort; the contention of the défendants being that, while the 
courts of Virginia are libéral in permitting amendments, they hâve 
"not gone so far as to permit the very structure of the suit to be 
changed by amendment." 

In the original motion it was declared that the acts complained 
of were several and unrelated acts of each of the défendants. By 
the amendment the plaintiff was permitted to charge a joint trespass. 
Chapter 331 of the Acts of 1914 (Pollard's Code, vol. 4, 993), con- 
tains the following provision: 

"Be it enacted by the General Assembly of Virginia, tliat in any suit or action 
hereafter Instltiited, tlie court may at any tlme, in furtlieranee of justice, 
iipon such terms as may be just, permit any proeeedlng or pleading to be 
amended, or materlal supplemental matter to be set forth in an amended or 
supplemental pleading. The court, at every stage of the proeeedlng, must dis- 
regard any error or defect In the proeeedlng which does not affect tlie substan- 
tial rights of the parties." 

The object of the notice is to afford the défendants definite infor- 
mation as to the grounds upon which they will be called upon to 
pay the sum demanded. In Burks' Pleading and Practice, p. 292, 
among other things it is said: 

"In proceedings by motion under sections 3210 and 3211 of the Code, the 
aotlee takes the place of both writ and déclaration, and being presumed to be 
the act of the parties themselves, is to be liberally construed, so as to uphold 
the motion, if possible. No particular form is necessary. Any form will be 
sufflcient if the défendant cannot mistake the object of the motion." 

It cannot be said that the amendments were in any sensé in the 
nature of a surprise to the défendants, or that the structure or basis 
of the suit was disturbed in the slightest by the action of the court 
below in granting the motion of the plaintiff to amend. 

[2] While the question of jurisdiction is not raised in the assign- 
ments of error, it is now suggested that the court below was without 
jurisdiction, in that both défendants were at the time of the institu- 
tion of the suit résidents of Franklin county, and therefore neither 
of them could be tried for a trespass in Franklin county, unless they 
were served with process there; that the évidence showed that they 
were sued in Henry county and served with process in that county. 

This ordinarily would be true, were it not for the provisions of sec- 
tion 3215 of the Virginia Code, which is in the following language: 

"An action may be brought In any county or corporation wherein the cause 
of action, or any part thereof, arose, although none of the défendants réside 
Uierein." 

The plaintiff, as we hâve said, while residirig in Franklin county, 
was carried to Henry county, and there falsely imprisoned by the 
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défendants. This clearly brings the case within the purview of the 
above-quoted section of the Virginia Code, inasmuch as a part of the 
cause of action arose in Henry county. It also further appears that 
the défendant Wood, who it is insisted was not served with process, 
appeared and submitted himself to the jurisdiction of the court, 
thereby walving service of process. That the court had jurisdiction 
against Wood under the circumstances we think is not a debatable 
question. 

It is admitted that the court had jurisdiction to try défendants 
for trespass in Henry county; however, it is contended that it had 
no jurisdiction to try défendants for trespass committed in Franklin 
county, and that the court below was in error in not requiring plain- 
tiff to elect upon which cause of action he would proceed, and in 
compelHng them to submit to a trial of three causes of action, in only 
one of which the court had jurisdiction, and that the verdict of the 
jury included damages for three trespasses, when they could only 
hâve ascertained the damages for one. 

The home of plaintiff in Franklin county was invaded, and the 
trespass which began there was continued until his lodgment in jail 
in Henry county, and was there fore a continuing tort, and the 
amendments in question amplified the grounds upon which plaintiff 
sought to recover damages, which gave them adéquate information 
as to the nature of the plaintiff's demands. Therefore under the cir- 
cumstances we can see no prejudicial error in granting the same. 

[3] Among others, plaintiff introduced a witness by the name of 
Lovel, who testified as follows: 

"That on the 24th day of January, 1918. he was at the house of the plaintiff, 
Thomas Cruise, in the county of Franklin, Va. ; that there were présent In 
the house Thomas Cruise's brother-in-law, Manning ; the plalntifï's wlfe, who 
was then pregnant, a monthly nurse, 'and Cruise's children, and that to thls 
house on that date came H. V. Shugart and J. N. Wood; that Shugart and 
Wood behaved bolsterously and frightened the wife of the plaintiff, and that 
they found the plaintiff, Cruise, maklng a box in one of the two rooms of the 
house, and that they took an axe and knocked the box to pièces; that they 
searched the house without a warrant and wlthout permission of the plaintiff, 
Cruise; that they arrested Cruise and the brother-in-law, Manning, and took 
them to Martinsvllle, in Henry county, where Cruise was Imprisoned; that 
Cruise was bailed to appcar at a subséquent day before the commissioner ; 
that when he appeared on that day a new warrant was sworn out, and Cruise 
was again bailed to appear at a later day before the commissioner on the new 
warrant; that he dld appear on that day, and that no one appeared against 
him, and he was dismissed by the commissioner at Martinsvllle." 

Plaintiff also introduced his brother-in-law, Manning, who cor- 
roborated his testimony in the main. From the testimony o£ thèse 
witnesses it appears that the arrest of plaintiff was made in the county 
of Franklin by défendants; that they abused plaintiff's wife, who 
was in a délicate condition, îuid by their boisterous conduct greatly 
frightened her; that without any reason for so doing they knocked 
a box to pièces that was being made by plaintiff, and arrested and 
carried him to Martinsville, in Henry county, over his protest, where 
he was imprisoned. 
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It is admitted by défendants (who testified in their own behalf) 
ihat the plaintifï was arrested without a warrant, and that while 
under arrest they took him to Henry county and put him in j ail ; 
that they then returned to Franklin county to get their horses, in the 
meantime leaving plaintiflf in jail; that during their absence a war- 
rant was sworn eut for plaintifï by a revenue ofïïcer attached to 
another department, but it appears that that warrant was based on 
a misunderstanding of the nature of the offense for which they sought 
to convict him. Whereupon, at the suggestion of défendant Shugart, 
the warrant was dismissed, and another warrant charging plaintiff 
with illicit distilling was obtained; that some days thereafter, in the 
absence of défendants plaintifï was tried on that warrant and ac- 
quitted. It was insisted that the case was dismissed owing to the 
fact that no government witnesses were présent when the case was 
called for trial. However, it does appear that no bill of indictment 
was obtained against plaintifï, nor was he ever bound to court upon 
any warrant charging him with the offense upon which the alleged 
arrest was made. 

Défendants contend that Cruise gave them permission to search 
the house and that they were not in any way violent. They deny 
having knocked the box to pièces in the house, but say they took it 
in the yard, and that they had reason to belle ve and did believe that 
Cruise was the operator of the distillery which they found. Thus 
it appears that plaintifï was arrested by défendants in utter disregard 
of law, by taking him into custody without first having procured a 
warrant. Plaintifï also insists that they searched his house without 
permission, and défendants admit they had no search warrant. There 
is no provision in the statute which authorizes a deputy marshal or 
other officer to make an arrest without a warrant, except where a 
party is found engaged in the actual violation of law. This was not 
the case in this instance. There were only circumstances, to say the 
most of it, that could hâve been used on the trial of the plaintiff ; 
but even then it would hâve been a question for the jury to say what 
inferences should be drawn therefrom. 

Plaintiff bases his action upon the ground that défendants in- 
vaded his home and arrested him without first having obtained au- 
thority for so doing. The défendants having committed thèse acts, 
the burden was upon them to show: (a) That they had a search 
warrant ; (b) that they had a warrant for arrest of plaintiflf. There 
being a total absence of proof to sustain either of thèse propositions, 
we think the jury very properly found in favor of plaintifï. 

Therefore, in any view of the case, the défendants were trespassers, 
and continued to be such from the time the arrest was made until 
défendant was discharged from imprisonment. It is true that they 
insist, as we hâve stated, that plaintiff gave them permission to make 
the search; but the jury were the sole judges as to this point, and, 
having found against the défendants, we are not inclined to disturb 
the verdict. 

Under thèse circumstances the court very properly treated the whole 
transaction as being continuons in its nature, and, the trespass being 
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continuous, we think the court not only acquired Jurisdiction as to 
the transactions in Henry county, but also had jurisdiction to hear 
and détermine the questions involved in the arresting and trans- 
porting of the défendant against his will from Franklin to Henry 
county jail. 

In view of what we hâve said, it follows tliat the judgment of the 
court below should be afBrmed. 



CAMUNAS et al. v. NEW YORK & P. R. S. S. CO. 

(Circuit Court oi Appeals, First Circuit. June 3, 1919.) 

No. 1369. 

1. Courts i®=262(l) — Jubisdiction op Tedebal Couet — Oonstkttctjoit or 

Porto Rico Statuts. 

Whlle It Is undeslrable for a Porto Rico statute to be flr.st construed In 
a fédéral court, plaintifif cannot be refused équitable relief on that gronnd 
alone. 

2. Tebritories <@=532 — Surrs Against — Porto Rico. 

A suit to restraln tlie Porto RIcan Workmen's Relief Commission from 
requiring plaintifif employer to make reports or pay premlurns to it may be 
maintained against the objection that the suit Is really against the people 
of Porto Rico. 

3. INJUNCTION <S=»74 — IRREPARABLE DAMAGE — WORKMBN'S COAfPENSATION. 

An injunction to restraln the Porto Rlcan Workmen's Relief Commis- 
sion from requiring plaintlff to furnish reports and pay premlum taxes to 
the commission will be denied, upon the ground that complianee will 
cause plaIntifC no Irréparable injury, slnee the premiums may be paid 
under protest and recovered, pursuant to Act March 9, 1911. 

4. Taxation. ©=607 — Restraining Coi,lection. 

An injunction against the collection of taxes will be lasued only in a 
very plaîn case. 

5. Statutes <S=>207 — Construction — Xnconststent Provisions. 

Inconsistent provisions in a statute must be reconciled, If possible, by 
determining the législative intent from the act as a whole, construed under 
the eircumstances surroundlng the Législature at the tlme of Its enact- 
ment 

6. Statutes <©=»207 — Construction — Contradictort Words. 

Words apparently Inserted through Inadvertence, which would destroy 
the obvions purpose of the statute, work Injustice, or contradict otner 
provisions of the act, will be rejeeted, as controlled by the gênerai pur- 
pose and by other provisions otherwlse Impossible of falr interprétation 
and application. 

7. Statutes <S=>184 — Construction — Remédiai, Statutes. 

Remédiai statutes will be llberally construed, to give effect to the 
humane purpose of the Législature. 

8. Masteb and Servant <@=>351 — Poeto Rico Workmen's Compensation Aot 

— Election bt Employer. 

The Porto Rico Workmen's Accident and Compensation Act of Feh- 
ruary 25, 1918, which Is obllgatory upon employés and makes the public 
treasury llable to them for compensation, etc., held also compulsory as to 
employers. 

^ssFor other cases see same topic & KEY-NUMBEÎR in ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the District' 
of Porto Rico; Hamilton, Judge. 

Suit by the New York & Porto Rico Steamship Company against 
Manuel Camunas and others. Decree for plaintiff, and défendants 
appeal. Reversed and remanded, with directions to di-^miss the bilî. 

Edward S. Bailey, of Washington, D. C. (Howard L,. Kern, of San 
Juan, Porto Rico, on the brief), for appellants. 

Charles Hartzell, of San Juan, Porto Rico (Henry G. Molina, of San 
Juan, Porto Rico, on the brief), for appellee. 

Before JOHNSON and ANDERSON, Circuit Judges, and ALD- 
RICH, District Judge. 



ANDERSON, Circuit Judge. This is an appeal from a decree of 
the District Court of the United States for the District of Porto Rico, 
granting a permanent injunction restraining appellants, who constitute 
the Workmen's Relief Commission created by the act of the Législa- 
ture of Porto Rico approved February 25, 1918, known as the "Work- 
men's Accident and Compensation Act," from requiring the plaintiff 
below to file any statement or report as provided in said act, and from 
assessing any quota or premium to be paid by plaintiff into the Wbrk- 
m.en's relief trust fund created by said act, or in any manner enforcing 
any orders against the complalnant, and also restraining the défend- 
ant, Benedicto, as treasurer of Porto Rico, from attaching any of the 
plaintiff's property or otherwise proceeding against the plaintiff for 
the recovery of the insurance premium assessed against the plaintifï 
under the terms of the Workmen's Compensation Act. 

The plaintiff is a New York corporation, and the amount in con- 
troversy is alleged to exceed $3,000. The jurisdiction rests on diverse 
citizenship. 

The bill was filed September 13, 1918. The plaintiff is a common 
carrier of freight and passengers between Porto Porto and the United 
States, and opérâtes a pier in the harbor of San Juan, where it employs 
approximately 75 laborers, besides a number of other laborers in va- 
rious other ports of Porto Rico. 

The bill allèges that the défendants under the provisions of the act 
required the plaintiff to file certain statements under oath showing the 
number of its workmen and the amount of wages paid them during the 
fiscal year ending June 30, 1918; that the plaintiff, in order to avoid 
criminal proceedings, filed said statements, but protested that it did not 
accept the benefits of the act, and was therefore neither required to 
file such statements nor to contribute to the fund referred to in section 
28 of said act; that the défendants fixed the plaintiff's annual quota 
under the act at the sum of $7,639.68 ; that the défendant Benedicto, 
as treasurer of Porto Rico, claiming to act under the authority of said 
act, notified the plaintiff to pay one-half of said sum, otherwise attach- 
ment proceedings would be instituted against the plaintiff and its prop- 
erty for the collection of said sum, with interest at 1 per cent, monthly 
and costs 
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That section 28 of the act provides as follows : 

"That ail employers accepting the benefits of this act and employlng la- 
borers under the conditions speelfled in this act shall contribute to the Work- 
men's Relief Trust Fiind in the form and manner provided herein." 

That in conséquence of plaintiff's élection not to accept the benefits 
of said act the plaintiff was not liable for said payment, and ought not 
to be required by the défendants to file any of the statements, reports, 
or other documents referred to in said act; that the acts of the de- 
j't-ii(„;,!its r/1 ieqiiii-)ti;>- the plaintiff to file such statements and reports 
and to make such payments were unwarranted and illégal, and caused 
irréparable damage to the plaintifï, for which it had no adéquate and 
complète remedy at law. The prayer is that the défendants be enjoined 
generally from enforcing the act as against the plaintiff. The bill is 
supported by affidavits. The défendants appeared specially and moved 
to dismiss, on the ground that the suit was in reality against the people 
of Porto Rico, and that the people of Porto Rico had not consented 
to be sued; that the court was therefore without jurisdiction. This 
motion was denied. The parties agreed in open court that, if the court 
should rule against the motion to dismiss, the case should be consid- 
ered as submitted on the merits, the facts to be taken as set forth in 
the bill. On September 19, 1918, the court sustained the plaintiff's 
contentions, and on September 24, 1918, a final decree was entered, 
permanently enjoining the défendants from enforcing the act in any 
particular as against this plaintiff. 

The appellants' 15 assignments of error and their arguments raise 
not only the question of jurisdiction set up in the motion denied, but 
attack broadly the court's décision, claiming, inter alia, that the plain- 
tiflfs hâve a full, adéquate, and complète remedy at law, and also that 
the Workmen's Compensation Act is not élective, but compulsory. 

No question arises under the Constitution or laws of the United 
States, or under the Organic Act of Porto Rico. The equity jurisdic- 
tion asserted is based on diverse citizenship, and upon the claim that 
acts and threatened acts of interférence with the plaintiff's property 
will do it irréparable damage. The District Court as a court of equity 
simply enjoined the défendants as officiais of Porto Rico from acting 
pursuant to what the District Court held was an erroneous construc- 
tion of the Porto Rico statute. 

The gist of the District Court's décision was that the Porto Rican 
Législature had enacted an élective and not a compulsory, Workmen's 
Compensation Act, so far as employers are concerned, and that there- 
fore the Porto Rican officiais should be enjoined from enforcing 
the act as against a rejecting employer. 

In considering the problems thus presented, it is désirable to hâve 
in mind the législative and constitutional status of compulsory Work- 
men's Compensation Acts when this act was passed. It is a matter of 
gênerai knowledge that for many years courts, lawyers, and legislators 
were divided in their opinion as to the constitutionality of compulsory 
Workmen's Compensation Acts. See Ives v. So. Buffalo Railroad Co., 
201 N. Y. 271, 94 N. E. 431, 34 L. R. A. (N. S.) 162, Ann. Cas. 1912B, 
156; Jensen v. So. Pacific Co., 215 N. Y. 514. 109 N. E. 600, L. R. A. 
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1916A, 403, Ann. Cas. 1916B, 276; and cases and aitthorities therein 
cited; State v. Clausen, 65 Wash. 156, 117 Pac. 1101, 37 L- R. A. 
(N. S.) 466; State v. Mountain Timber Co., 75 Wash. 581, 135 Pac. 
645, L. R. A. 1917D, 10. 

This question finally reached the Suprême Court of the United 
States in the two cases of New York Central R. R. Co. v. White, 243 
U. S. 188, 37 Sup. et. 247, 61 L. Ed. 667, L. R. A. 1917D, 1, Ann. 
Cas. 1917D, 629; and Mountain Timber Co. v. Washington, 243 U. S. 
219, 37 Sup. Ct. 260, 61 L. Ed. 685, Ann. Cas. 1917D, 642, where 
they were originally argued on February 29 and March 1 and 2, 
1916. They were reargued on January 30 and February 1, 1917, 
and decided on March 6, 1917. The décision was in favor of the 
constitutionality of compulsory Workmen's Compensation Acts. 

Turning now to analogous législation in Porto Rico : We find that 
by the act of April 13, 1916 (Eaws of Porto Rico 1916, Act No. 19, 
p. 51), "An act providing for the relief of such workmen as may 
be injured, or of the dépendent families of those who may lose their 
lives while engaged in trades or occupations, and for other purposes," 
the Porto Rican Législature had provided for an élective compensa- 
tion act. Section 23 is as f ollows : 

"Sec. 23. — Election by Employer. This act, except the section relatlng to 
défenses (section 25), sball apply to ail employers or, as provided in section 
4 of this act, unless prier to the injury they shall hâve rejected the beneflts 
of this act in the manner hereinafter provided. 

"The rejection by the employer of the beneflts of this act shall be signified 
by flling with the Workmen's Relief Commission a wrltten statement express- 
ing such élection. The said statement must be filed by the employer on or 
before the flfteenth day of June, 1916, and on or before the thirtieth day of 
April of each succeeding year. 

"It shall be the duty of the Workmen's Relief Commission to keep officiai 
records showing ail refusais made by employers." 

Section 24 is headed "Election by Employés," and provides an 
elaborate plan for signifying such élection and the results thereof. 
Section 25 deals with "défenses abolished in case employer rejects 
the beneflts of this act," and cuts ofif from such employer the défenses 
of contributory négligence, fellow servant, assumption of risk, and 
négligence of an uninsured independent contractor or subcontractor. 

This act was amended in 1917 (Eaws of Porto Rico, 1917, No. 9, 
approved April 12, 1917), by an act entitled "An act to amend an 
act entitled 'An act providing for the relief of such workmen as may 
be injured, or the dépendent families of those who may lose their 
lives, while engaged in trades or occupations and for other purposes,' 
approved April 13, 1916." 

This act simply amends sections 3, 4, 10, 13, 14, and 23 of the 
act of 1916. The amended section 23 is entitled "Élection by Em- 
ployer" and contains explicit provisions for such élection to be made 
in writing. Section 24 of the act of 1916, providing for "Election 
by Employés," is left unchanged. 

Under section 1 of the act of 1916, which is left unchanged by the 
amendment of 1917, a trust fund is created, starting with an appro- 
priation of $25,000 from the treasury of Porto Rico, and thereafter 
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based upon insurance premiums levied upon employers who do not 
elect to reject the benefits of the act by filing with the Workmen's Re- 
lief Commission a written statement expressing such élection. 

But the next Porto Rican Législature that convened after the 
Suprême Court of the United States had in the above-cited cases held 
compulsory Compensation Acts constitutional, passed the act in ques- 
tion of February 25, 1918. This is a new act. By section 32 ail laws 
and parts of laws in conflict therewith are repealed. It does not pur- 
port to be an junendment of the old acts. Its title is as follows: 

"An act to promote the welfare of the Inhabltants of Porto Eico In regard to 
accidents causing death or injuries to workmen whlle engagea in their work ; 
establishlng the duty of employers to compensate their employés or heirs, as 
defined in this act, for injuries or death irrespective of négligence, and to 
provide ways and means for the enforcement of this duty ; creating an in- 
surance fund to secure employers against such liability and providing for the 
management and régulation of such insurance ; creating a Workmen's Relief 
Commission and determining its powers and duties; establishlng the liability 
of the people of Porto Rico virith regard to their laborers for injuries or death 
of such laborers in works performed by administration and for other purposes." 

In this title the words "the duty of employers to compensate their 
employés," etc., are not without significance. Section 2 of this act 
provides that it shall apply to laborers injured, disabled, or killed by 
accident occurring while engaged in their work. "This act shali 
not apply to any employer who regularly employs less than three 
laborers." Exclusio unius, inclusio alterius. This section is obviously 
of gênerai application to ail employés except the few excluded classes. 
This section also authorizes the Workmen's Relief Commission to pay 
compensation pursuant to the terms of the act, "drawing from the 
trust fund belonging to the government" the necessary sums. "The 
sums so paid need not be reimbursed to the people of Porto Rico out 
of the fund created by this act." This référence to the fund "belong- 
ing to the government," and provision that compensation shall be paid 
without providing for reimbursement, clearly puts the crédit of Porto 
Rico back of the employés' right to compensation. The Porto Rican 
government has thus assumed the financial burden of paying compen- 
sation to the victims of ail ordinary industrial accidents. 

Section 7 requires "every employer subject to the provisions of this 
act * * * to report to the Workmen's Relief Commission as soon 
as possible, within a period of five days from the date of the accident, 
ail injuries suffered by his employés in the course of their employ- 
ment." The words "subject to the provisions of this act" are given full 
efifect, if applied only to employers employing not less than three la- 
borers. There is nothing in thèse words indicating an élection open 
generally to ail employers. Refusai or neglect of an employer to make 
such report is punishable by a fine of from $25 to $50. 

Section 10 provides for the grouping of occupations, and for levying 
insurance rates on the estimated pay roll of the employer, consider- 
ing also the risk of injury. This section is also of gênerai application, 
and contains no language consistent with the theory that the employer 
has any option to obey or not to obey its provisions. 

Section 11 authorizes the treasurer of Porto Rico to assess and col- 
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lect "from every employer of workmen subject to this act such annual 
premiums as the Workmen's Relief Commission shall détermine in 
accordance with the preceding section," etc. Hère again the words 
"subject to this act" are given full opération if referred back to the 
exception in section 2 of employers employing less than three laborers. 

From the foregoing it will be observed that sections 7, 10, and 11 
require ail employers except those employing less than three laborers 
tp furnish to the Workmen's Compensation Commission accident 
reports and data upon which the commission charged with the respon- 
sibility of administering the act may not only investigate accidents, 
and cîassify industries, but levy and coUect from any employer "sub- 
ject to this act such annual premiums" as it shall détermine to be prac- 
ticable and just. Thèse insurance premiums are levied, not merely for 
the purpose of reimbursing the government, which under section 2 is 
made primarily responsible for the payment of the compensation, but 
also for the purpose of prorating the cost of industrial accidents equi- 
tably among various industries, and incidentally, under the latter part 
of section 10, penalizing, by high insurance rates, poor or careless 
management which increases the risk of industrial accidents. 

Sections 20 to 22 require careful considération. They are as fol- 
lows: 

"Défenses AboUshed. 

"Section 20. — If any accident oecurs to any worltman employed by an em- 
ployer subject to the provisions of this act, who has failed to comply with 
said provisions relative to the submission of reports and the payment of pre- 
miums, the Worlfraen's Relief Commission is hereby authorized to charge 
said employer with the amount of such compensation as the commission may 
authoiize to be paid to the injured Vk'orUman and the treasiirer of Porto Rico 
shall levy and coUect said amount in the same manner proscribed for the col- 
lection of premiums. When a laborer or bis heirs, in accordance with this act, 
and in the case speoitied in section 20,i and the Workmen's Relief Commission 
in the cases specifled in section 21,2 institute an action to recover damages 
from an employer, It shall not be a défense In the favor of the employer — 

"(a) That the employé was guilty of contributory négligence ; 

"(b) That the injury was caused by the négligence of a fellow employé; 

"(c) That the employé liad assumed the risk of injury ; 

"(d) That the injury wàs caused by the négligence of a siibcontractor or of 
an independent contracter, uniess the contractor or independeut subcontractor 
shall bave been insured in accordance with the provisions of this act. 

'"So contract between employer and employé purporting to permit any of 
said défenses shall be valld." 

The footnotes state that "section 20" reads in the Spanish text 
21, and that "section 21" reads in the Spanish text 22. We treat 
section 20 as so reading; otherwise it is senseless. Sections 21 and 
22 are as follows : 

"Injuries by Willful Act or Gross Négligence of Employer. 

"Sec. 21. — Nothing in this act contained shall be Interpreted as depriving 
the injured workman, or his heirs, in accordance with this act, in case of 
death, of waiving the provisions of this act at any time prior to receiving com- 
pensation under this act and to claim and recover damages from his employer, 
in accordance with the provisions of the law before this act takes effect, when 
the injuries sustained by the said workman were caused by the illégal act or 
gross négligence of his employer ; provided, that only in case of waiver shall 
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the workmen comprised in thls act, or tlielr helrs In accordance with ths 
same, hâve the right to instltute an action for damages against the employer. 

"LIability of Third Persons. 

"Sec. 22. — When the Injury for whieh workmen are entitled to compensa- 
tion under this act shall hâve been sustalned under circumstances creating a 
liabillty against some other person or against the employer where the injury 
was caused by his Illégal act or gross négligence or by defects in the machin- 
ery or implements and when the workman or his heirs receive compensation 
under this act, the Workmen's Relief Commission shall be subrogated to the 
rights of the injured workman or his heirs and may prosecute an action and 
recover damages from sueh third person or such employer liable for such in- 
jury, which damages when recovered shall be covered into the Workmen's 
Relief Trust Fund for the beneflt of the particular group in which the in- 
jured workman's occupation was classified." 

The effect of thèse three sections will be most conveniently con- 
sidered by taking them in reverse order: 

Section 22 (called section 21 in section 20) obviously has no bearing 
upon the présent question of rights of action, in the ordinary case of 
industrial accident, remaining open to the employé. It refers merely 
to the right of the Workmen's Relief Commission against third per- 
sons and to be subrogated to the rights of the injured workman, in 
cases of gross négligence or of illégal act, when the victim of the acci- 
dent has exercised his right of élection to take compensation, 

The proviso at the end of section 21 is significant. It reads: 

"Provided, that only In case of walver shall the workman (sic) comprised in 
the act, or their heirs in accordance with the same, hâve the right to instltute 
an action for damages against the employer." 

Manifestly this proviso is hère inserted in order to make it entirely 
clear that the right of waiver referred to in the earlier part of section 
21 is to be strictly limited to cases of illégal act or gross négligence, and 
that, except in such cases, ail rights of action under the old law are in- 
tended to be taken away from the victims of industrial accidents. 

The first part of section 21 gives to the victim of an accident caused 
by the illégal act or gross négligence of his employer an option either 
to receive compensation under the act or to recover damages. If the 
victim elects to recover damages, then under section 20 the employer 
is eut ofif from the défenses of contributory négligence, fellow servant, 
etc. 

The right of waiver referred to in section 20 is thus strictly limited 
to cases of accidents caused by illégal act or gross négligence. In the 
ordinary case of industrial accident the victim has no option whatso- 
ever. He must find his remedy under the act or he is remediless, for 
the proviso at the end of section 21 makes it clear that ail his old rights 
of action are eut off. 

It is thus apparent that the act of 1918 is, as to ail employés, ex- 
cepting only the classes specifically excluded under section 2 and the 
victims of accidents caused by illégal acts or gross négligence given an 
option under section 21, compulsory. Ail rights of action against em- 
ployers existing under the old law are, as to the great mass of victims 
of industrial accidents, taken away. Whatever the right of employers 
to elect, employés are limited to such remédies as the new act affords 
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for compensation under the plan provided; and this compensation is 
to be paid from the treasury of Porto Rico. The great mass of victims 
of ordinary industrial accidents in Porto Rico are thus eut ofF by this 
act from their former rights against their employers, and are given in 
lieu thereof a right to claim compensation from the public treasury. 
The first sentence of section 20 also shows that no failure of em- 
ployers to pay their quota was intended to afïect the right of em- 
ployés under the new act. It provides: 

"If any accident oceurs to any workman employed by an employer siibject 
to the provisions of this act, who lias failed to comply with sald provisions 
relative to the submission of reports and the payment of premiums, the Work- 
men's Relief Commission Is hereby authorlzed to charge sald employer v?ith 
the amount of such compensation as the commission may authorize to be paid 
to the injured workman and the treasurer of Porto Rico shall levy and coUect 
sald amount in the same manner prescribed for the collection of premiums." 

This means that failure of an employer to comply with any of the 
earlier parts of the act is not to be allowed to affect the right of his 
employé to compensation and payment thereof from the treasury of 
Porto Rico. The récalcitrant employer who has failed to pay the pre- 
miums provided in section 1 1 is, under the quoted provision, to be held 
to respond for the spécifie amount of compensation awarded his mjur- 
ed employé. The words "who has failed to comply with said provi- 
sion" do not import the exercise of a right; they import nonperfor- 
mance of a duty. Nothing in this section implies that such employer is 
by such failure to be exempt from the pénal provisions, both civil and 
criminal, attached by section 11 to such noncompliance. This provision 
is entirely inconsistent with the theory of the court below that the 
employer has a right of élection ; it simply provides for the rights of 
his injured employé pending the employer's being compelled to do 
his duty. 

We hâve, then, a plan for dealing with the great mass of industrial 
accidents which makes the treasury of Porto Rico primarily responsi- 
ble for payment of compensation to the injured employés. The em- 
ployés and their dependents, except the comparatively few in the ex- 
cluded classes, are eut oflf from ail their former rights against their 
employers, and must look to the treasui-y of Porto Rico as their only 
source of relief in case of accident causing injury or death. The 
treasury must pay, whether it succeeds or not in obtaining reimburse- 
ment from the employers whose former liabilities hâve thus been 
thrown upon the govemment. The employés hâve no option, even if 
their employers hâve. The treasury has no option. 

There is no discussion in the opinion of the District Court as to the 
plight of the Porto Rican treasury resulting from that court's enjoining 
the Workmen's Relief Commission from assessing premiums as con- 
templated by the act. Nor was any considération apparently given to 
the fact that the act holds forth no élection to employés. 

Compare Mountain Timber Co. v. Washington, 243 U. S. 219, 234, 
37 Sup. Ct. 260, 263, 61 h. Ed. 685, Ann. Cas. 1917D, 642, where Mr. 
Justice Pitney said : 

"While plaintiff in error is an employer, and cannot succeed without shovr- 
Ing that its constitutional rights as employer are infringed (Plymouth Coal 
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Co. V. Pennsylvanla, 232 U. S. 531, 544 [34 Sup. Ct. 359, 58 L. Ed. 713] ; Jeffrey 
Mfg. Co. V. Blagg, 235 U. S. 571, 576 [35 Sup. Ct. 167, 59 L. Ed. 364]), yet It Is 
évident that the employer's e.xemption from llability to private action Is an 
essentlal part of the législative scheme and the quid pro quo for the burdens 
imposed upon hlm, so that if the act is net valid as against employés It is 
not valid as against employers." 

Ttie whole difficulty arises out of section 28, which is as follows: 

"That ail employers accepting the benefits of thls aet and employing labor- 
ers under the conditions specified In this act shall contribute to the 'workinen's 
relief trust fund' in the forin and manner provided herein." 

Upon tliese words, "accepting the benefits of tliis act," the District 
Court's décision entirely turns. Upon thèse words alone the court 
grounded its opinion that the act was, as to employers, élective 
throughout; that, without acceptance, the employer owed no duty 
arising under this act. 

[1] While it is manifestly undesirable that a Porto Rican statute 
should receive its first judicial construction in the fédéral court, we may 
not, on that ground alone, refuse the plaintif! relief, if otherwise clear- 
ly entitled thereto. Compare Kuhn v. Fairmont, 215 U. S. 349, 357, 
358, 30 Sup. Ct. 140, 54 L. Ed. 228; Burgess v. Seligman, 107 U. S. 20, 
33, 2 Sup. Ct. 10, 27 !.. Ed. 359; Mich. C. R. R. v. Powers, 201 U. 
S. 245, 291, 26 Sup. Ct. 459, 50 L. Ed. 744; Coulter v. L. & N. R. R.,. 
196 U. S. 599, 609, 25 Sup. Ct. 342, 49 L. Ed. 615 ; Pelton v. Bank, 101 
U. S. 143, 25 I.. Ed. 901. 

[2] The appellant strenuously urges that the action is in effect 
against the people of Porto Rico, and that the court is therefore with- 
out jurisdiction; Porto Rico having rights of sovereignty similar ta 
those accruing to the states under the Eleventh Amendment of the 
Constitution. Porto Rico v. Rosaly, 227 U. S. 270, 33 Sup. Ct. 352, 57 
L. Ed. 507. 

Assuming that for présent purposes Porto Rico is to be treated as 
though a state of the Union, the question thus presented is a close and 
diii&cult one. The situation is in many respects like that presented in 
the case of Lankford v. Platte Iron Works, 235 U. S. 461, 35 Sup. Ct. 
173, 59 L. Ed. 316, in which five of the justices of the Suprême Court 
were of the opinion that an action by a depositor in an insolvent bank 
to enforce the provisions of the Oklahoma Depositors' Guaranty Fund 
Act was a suit against the state, and therefore could not be màintained. 
Four of the justices were of the opposite opinion. In that case the 
suit was against the state officiais to compel them to perform an al- 
leged duty, the resuit of which would hâve been to take money out of 
the fund, title to which was vested in the state. In the présent case,, 
ahe suit is against Porto Rican officiais to prevent them from enforcing 
payments from the plaintiflf into the treasury of Porto Rico. In both 
cases the financial status of the treasury of the state (treating Porto 
Rico for the moment as a state) is involved. 

But if threatened acts of the Porto Rican Workmen's Relief Com- 
mission are without warrant in law, and, if not prevented, they wili 
work irréparable injury to the plaintifï, we think the case falls within 
the principle of Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 
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L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, and that the 
appellants' contention that the suit is really against the people of Por- 
to Rico cannot be sustained. See, also, Greene v. Louisville, etc., R. R., 
244 U. S. 499, 37 Sup. Ct. 673, 61 L. Ed. 1280, Ann. Cas. 1917E, 88; 
Philadelphia Ce. v. Stimson, 223 U. S. 605, 621, 32 Sup. Ct. 340, 56 
L. Ed. 570; Home Téléphone & Telegraph Co. v. Los Angeles, 227 U. 
S. 278, 293, 33 Sup. Ct. 312, 57 L. Ed. 510; Truax v. Raich, 239 
U. S. 33, 37, 36 Sup. Ct. 7, 60 L. Ed. 131, L. R. A. 1916D, 545, 
Ann. Cas. 1917B, 283; Hopkins v. Clemson Agricultural Collège, 
221 U. S. 636, 642-644, 31 Sup. Ct. 654, 55 L. Ed. 890, 35 L. R. A. 
(N. S.) 243. 

[3, 4] The défendants also insist that, assuming the act should be 
construed as the plaintifif construes it, the plaintiff has a fuU, adéquate, 
and complète remedy at law ; otherwise stated, that the acts of the 
défendants, even if unwarranted, do not work irréparable damage to 
the plaintiff. 

Plainly, it will do the plaintiff no irréparable damage to comply with 
ail the provisions of the act except the payment of premiums. To 
make report of its accidents as provided in section 7, to fumish the 
data required for the grouping of occupations under section 10, made 
expressly a duty by the provisions of section 13, cannot conceivably 
work any substantial, much less irréparable, damage to the plaintiff. 
Without more discussion of this point, it is plain that no injunction 
should stand against the enforcement, as against the plaintiff, of ail 
tiie provisions of the act other than those directed to the collection of 
the insurance premium. 

Does the fact that, under section 11, the défendants hâve taken pro- 
ceedings to assess and collect, from the plaintiff, a semiannual insur- 
ance premium of $3,819.84, work irréparable damage to the plaintiff, 
assuming this threatened assessment and attachment to be illégal? 
Such premiums are to be collected "in accordance with the law and 
procédure which is at présent or which may hereafter be in force for 
the collection of unpaid property taxes." If not strictly a tax, thèse 
insurance premiums are, both in their relation to the Porto Rican treas- 
ury as well as in their manner of assessment and collection, closely 
analogous to taxes. 

Certainly it would be difficult to hold that thèse insurance premiums 
are not "revenue due the government of Porto Rico." Now, by the 
Porto Rican act of March 9, 1911, entitled "An act to provide for 
the payment of taxes under protest," there is a plain and explicit 
remedy provided for the recovery of taxes and revenue illegally col- 
lected. That statute is as follows : 

"Section 1. That In ail cases In which an offleer chargea by law with the 
collection of revenue due the government of Porto Rico, shall Instltute any 
proceeding or take any steps for the collection of the same, alleged or claimed 
by such offleer to be due from any person, the party against whora the pro- 
ceeding or step Is taken shall. If he conceives the same to be unjust or illégal, 
or against any statute, pay the same under protest. 

"Sec. 2. Be It further enacted that, upon his making such payment, the 
offleer or collecter shall pay such revenue into the treasury of Porto Rico, 
givlng notice at the ttme of the payment to the treasurer that the same was 
paid under protest. 
260 F. — 1 
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"Sec. 3. Be it further enacted that, the party paying sald revenue under 
protest may, at any time wlthln thlrty days after making said payment, and 
not longer thereafter, sue the said treasurer for sald snm, for the recovery 
thereof in the court having compétent jurisdiction thereto ; and if it be de- 
termlned that the same was wrongfully coUected as not being due from said 
party to the govemment, for any reason going to the merits of the same, the 
court trying the case may certify of record that the same was wrongfully 
paid, and ought to be refunded, and thereupon the treasurer shall repay the 
same, which payment shall be made in préférence to other claims on the treas- 
ury. Bither party to said suit shall hâve the right of appeal to the Suprême 
Court. 

"Sec. 4. Be it further enacted that, there shall be no other remedy in any 
case of the collection of revenue, or attempt to collect revenue illegally. 

"Sec. 5. Be it further enacted that, no writ for the prévention of the col- 
lection of any revenue claimed, or to hinder and delay the collection of the 
same, shall in any wise issue, either supersedeas, prohibition, or any other 
writ or process whatever; but in ail cases in which, for any reason, any person 
shall clalm that the tax so coUected was wrongfully or illegally coUected, the 
remedy for said party shall be as above provided, and none other." 

We think this statute affords the plaintiflf full and adéquate relief 
for any unlawful assessment under the new Workmen's Compensation 
Act. 

It requires no discussion or citation of authorities to show that only 
a very plain case would warrant a court of equity in issuing an injunc- 
tion tending to cripple a government in the collection of taxes neces- 
sary for its existence and performance of its essential public duties. 

In Indiana Manufacturing Co. v. Koehne, 188 U. S. 681, 684, 23 
Sup. Ct. 452, 453 (47 L. Ed. 651), the court by Mr. Justice Peckham, 
said: 

"It has long been the settled doctrine of the fédéral courts that the mère 
illégal ity of a tas, or the mère fact that a law upon which the tax Is founded 
is unconstitutlonal, does not entitle a party to relief by injunction agalnst 
proceedings under the law; but it must appear that the party has no adé- 
quate remedy by the ordinary processes of the law, or that the case falls 
under some other recognized head of equity jurisdiction, such as multiplicity 
of sults, irréparable injury, etc. See Cruickshank v. Bidwell, 176 TJ. S. 73, 
80 [20 Sup. Ct. 280, 44 L. Ed. 377], where many of the authorities on this eub- 
ject are coUected in the opinion which was delivered by Mr. Chlef Justice 
FuUer. See, also, Pittsburgh, etc., Railway v. Board of Public Works, 172 
V. S. 32 [19 Sup. Ct. 90, 43 L. Ed. 354], where Mr. Justice Gray dealt with the 
subject quite fuUy. We must Judge the case at bar under the rules laid down 
by the authorities cited." 

In Pittsburgh, etc., Railway v. Board of Public Works, 172 U. S. 
32, 19 Sup. Ct. 90, 43 L. Ed. 354, Mr. Justice Gray states the rule as 
f ollows : 

"The collection of taxes assessed under the authorlty of a state is not to 
be restrained by writ of injunction from a court of the United States, unless 
it clearly appears, not only that the tax is illégal, but that the owner of the 
property taxed has no adéquate remedy by the ordinary processes of the law, 
and that there are spécial circumstances brlnging the case under some recog- 
nized head of equity jurisdiction." 

Moreover, in considering the alleged irréparable damage to be donc 
the plaintiff by enforcing payment by it of its insurance premium, it 
should not be overlooked that the plaintiflf gets full considération for 
this payment; the government has already assumed the plaintiff's 
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financial responsibility for industrial accidents. The right of élection 
tiiat the plaintifï really insists upon is not a right to retain responsibihty 
under the old law for accidents suffered by its employés. There is no 
contention by the plaintiff's counsel, or suggestion in the opinion of the 
District Court, that the plaintiff, by exercising its alleged right of élec- 
tion, remains liable under the old law to its employés. Apparently it 
is recognized that financial responsibility for industrial accidents has 
now been assumed by the treasury of Porto Rico. The plaintiff really 
therefore, seeks to escape, entirely, liability for industrial accidents. It 
would unload its entire burden, both under the new and under the old 
law, upon the treasury of Porto Rico, which of course means upon the 
gênerai taxpayers or upon other employers who hold différent théories 
of civic duty. 

We hold that the court below had no jurisdiction to entertain this 
suit and to enjoin the enforcement by the défendants as against the 
plaintiff of the Workmen's Compensation Law. 

What we hâve said above goes upon the assumption that the plain- 
tiff and the District Court were correct in construing section 28 as hold- 
ing forth an élection to the employers to accept or reject the insuT- 
ance provisions of the act. But if we are in error in holding that even 
on that assumption plaintiff is not entitled to relief in a court of equity 
— if it is the duty of the fédéral court, without previous construction 
of this act by the local Porto Rican courts, to put its own construction 
thereon — then we are constrained to reject the interprétation put 
thereon by the plaintiff and adopted by the District Court. 

[5-8] We think that the act construed as a whole, as every act must 
be, shows that the Législature intended it to be compulsory upon em- 
ployers as well as upon employés. It is elementary that, if there 
are inconsistencies in varions provisions of an act, the court must do 
its best to reconcile them, determining from the act, as a whole, con- 
strued under the circumstances surrounding the Législature at the 
time of its enactment, the législative intent. Where the language of a 
statute is of doubtful meaning, or where an adhérence to the strict 
letter would lead to injustice, to absurdity, or to contradictory re- 
sults, the court must ascertain the true meaning, referring to the pur- 
pose— the spirit — of the law, not adhering slavishly to the letter 
thereof . See 36 Cyc. 1 106, 1 108, and cases cited. 

Mr. Justice Field in United States v. Kirby, 7 Wall. 482, 486 (19 
L. Ed. 278) States the principle as foUows: 

"AU laws should receive a sensible construction. General terms should be 
so limited in their application as not to lead to injustice, oppression, or an 
absurd conséquence. It vvlU always, tberefore, be presumed that the I^egls- 
lature intended exceptions to its language, which would avold results of this 
eharacter." 

Words appareiîtly inserted through inadvertence, which, if literally 
construed, would destroy the obvious purpose of the Législature, work 
injustice, or create contradictions with other provisions of the act 
which they regulate, are to be rejected, as controlled by the gênerai 
purpose and by other provisions otherwise impossible of fair interpré- 
tation and application. Holy Trinity Church v. United States, 143 
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U. S. 457, 12 Sup. et. 511, 36 L. Ed. 226; United States v. Babbit, 
1 Black, 55, 61, 17 h. Ed. 94; Zouch v. Stowell, Plowd. 366; United 
States V. Freeman, 3 How. 565, 11 L,. Ed. 724; Stewart v. Kahn, U 
Wall. 493, 504, 20 L. Ed. 176; Hawaii v. Mankichi, 190 U. S. 197, 
212, 23 Sup. Ct. 787, 47 L. Ed. 1016; Smythe v. Fiske, 23 Wall. 374, 
380, 23 L. Ed. 47 ; 36 Cyc. 1 109, and cases cited ; Sweetser v. Emer- 
son, 236 Fed. 161, 149 C. C. A. 351, Ann. Cas. 1917B, 244. 

Another elementary rule is that remédiai statutes are to be liberally 
construed in order to give effect to the humane purposes of the 'Législa- 
ture. 

Applying thèse well-settled principles to the act in question, we are 
fprced to the conclusion that the words in section 28 "accepting the 
benefits of this act" furnish no adéquate basis for the unjust and con- 
tradictory results accruing under the construction contended for by the 
plaintiff and adopted by the District Court. We fînd it impossible to 
believe that the Législature of Porto Rico intended to give employ- 
ers an option to accept or reject the provisions of the new coippensa- 
tion act without at the same time affording analogous opportunity to 
employés. Equally impossible is it to believe that the Législature 
intended to impose upon the public treasury liability for compensation 
paid to the victims of industrial accidents without at the same time pro- 
viding that the industries in which such accidents occur shall by some 
uniform and just System reimburse the public treasury for the bulk, if 
not for ail, of the compensation so paid. It would be a strange pub- 
lic policy which would permit this plaintiff or any other employer 
to elect himself out of ail liability for the industrial accidents of his em- 
ployés, throwing the entire burden of compensation therefor upon 
the public treasury. 

As indicated above, plaintifï's contention, sustained by the District 
Court, is not that it may elect as between the old law and the new 
law, or as between the state insurance scheme and paying compensa- 
tion in accordance with the terms of the act to such of its own em- 
ployés as suflfer industrial accidents ; the decree of the District Court 
provides that the défendant shall be enjoined from "in any manner 
enforcing any of its orders against the said complainant." As the act 
cuts employés off from ail rights except those accruing under the act, 
and as the decree of the court below enjoins the défendants from 
enforcing the act in any particular against the plaintiff, the resuit, 
beyond question, is to leave the plaintiff free from ail money liability 
for accidents suffered by its employés. 

The facts that this new act was passed at the next session of the 
Législature after the Suprême Court of the United States had sustain- 
ed the constitutionality of compulsory acts ; that the title of the act in- 
dicates a duty imposed generally upon employers; that the old act, 
which contained in repeated and explicit form provisions for the 
exercise of élection both by employers and employés, was expressly 
repealed ; that the new act follows in gênerai plan the old act, except 
in the élimination of thèse express provisions for élection; that the 
new act is plainly compulsory as to ail employés (except the clearly 
excluded classes); that the public treasury is held responsible for 
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paying compensation provided in the act, and that no adéquate re- 
sources are provided therefor, except on the theory that the act is 
compulsory as to employers ; that every part of the act except the short 
isolated phrase in section 28, imports a mandatory duty resting upon 
employers — thèse and many other considérations show that the Lég- 
islature intended to adopt a consistent, compulsory theory of work- 
men's compensation, substantially in accordance with the plan adopted 
in New York and Washington, and sustained by the Suprême Court 
in New York Central v. White, supra, and Mountain Timber Co. v. 
Washington, supra. 

In the construction we adopt of this act there is far less difficulty 
than that with which the Suprême Court dealt in Holy Triniîy Church 
V. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226. The 
problem in that case was whether the contract labor law applied to the 
employment of a foreign rector by Trinity Church. The Circuit Court 
held that it did. 36 Fed. 303. That act provides : 

"• * * That U shall be unlawful for any • • * corporation, In an.v 
manner whatsoever, to prepay the transportatlon, or in any way asslst or 
encourage the importation or migration of any alien • * * înto the Unit- 
ed States5 * * * under contract or agreement, paroi or spécial, express 
or implied, • * • to perform labor of service of any kind in the United 
States. * • •" 

In the case of this statute, Trinity Church contracted with Mr. War- 
ren, an alien residing in England, to remove to New York and become 
its rector and pastor. Yet the Suprême Court held that the act, prop- 
erly constnied, did not apply to this contract. 

Mr. Justice Brewer used the f oUowing language : 

"It must be conceded that the act of the corporation is within the lettcr of 
this section, for the relation of rector to his church is one of service, and im- 
plies labor on the one side with compensation on the other. Not only are the 
gênerai words labor and service both used, but also, as it were to guard 
against any narrow interprétation and emphaslze a breadth of meaning, to 
them is added 'of any kind,' and, further, as notieed by the Circuit Judge in 
his opinion, the fifth section, which makes spécifie exceptions, among them 
lirofessional actors, artists, lecturers, singers, and doraestic servants, strength- 
ens the idea that every other kind of labor and service was intended to be 
reached by the flrst section. While there is great force to this reasoning. 
we eannot think Congress intended to denounce with penalties a transaction 
like that in the présent case. It is a familiar rule, that a thing may be with- 
in the letter of the statute and yet not within the statute, because not within 
its spirit, nor within the intention of its makers. This haa been aften asserted, 
and the reports are full of cases illlustrating its application. This Is not the 
substitution of the will of the judge for that of the legislator, for frequently 
words of gênerai meaning are used in a statute, words broad enough to include 
an act in question, and yet a considération of the whole législation, or of the 
eircumstances surrounding its enactment, or of the absurd results which fol- 
low from giving such broad meaning to the words, makes It unreasonable to 
believe that the legislator intended to include the particular act As said in 
Plowden, 205: 'From which cases, it appears that the sages of the law here- 
tofore hâve construed statutes quite eontrary to the letter in some appear- 
ance and those statutes which comprehend ail things in the letter they hâve 
expounded to extend to but some Uiings, and those which generally prohibit 
ail people from doing such an act they hâve interpreted to permit some people 
to do it, and those which Include every person in the letter, they hâve ad- 
judged to reach to some persons only, which expositions hâve always been 
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founded apon the intent of the Législature, whieh they hâve collected some- 
times by considering the cause and necessity of raaklng the act, sometimes 
by comparing one part of the act with another, and sometimes by foreigii 
circumstances.' " 

Référence may be had to the rest of this opinion for an illuminating 
discussion of other cases decided by other courts, in which far great- 
er difficulties of sound and consistent construction were met than those 
presented by the Porto Rican Workmen's Compensation Act. 

Compare also Knowlton v. Moore, 178 U. S. 41, 77, 20 Sup. Ct. 
■ 747, 761 (44 L. Ed. 969), where the court said : 

"We are, therefore, bound to give heed to the ruie, that where a particular 
construction of a statute will occasion great inconvenience or produce in- 
equality and injustice, that view is to be avoided if another and more reason- 
able interprétation is présent In the statute." 

If we were to construe section 28, standing alone and without référ- 
ence to its relation to the other clear and explicit provisions in the act, 
and to the manifest gênerai purpose of the Législature, we should find 
difficulty in saying that the Législature intended to authorize an em- 
ployer to reject the act. Section 28 provides no method by which 
an acceptance or a rejection shall be signified to the Workmen's Relief 
Commission. Assuming for the moment a right of élection was in- 
tended, it would be very strange for a Législature to provide no ma- 
chinery for indicating such élection. This absence is in striking con- 
trast with the clear and explicit provision in section 23 of the act of 
1916, entitled "Election by Employer," and containing the following 
language : 

"The rejection by the employer of the beneflts of this act shall be signified 
by flling with the Worl^men's Relief Commission a written statement express- 
ing such élection. The sald statement must be filed by the employer on or be- 
fore the fifteenth day of June, 1916, and on or before the thirtieth day of 
Aprll of each succeeding year." 

At most section 28 grounds but an ambiguous and doubtful implica- 
tion of a right to elect. 

n we were to construe section 28, as did the District Court, as grant- 
ing to every employer the right to reject, what should we do with the 
plain and explicit provisions of sections 10 and 11, which contain a 
plain mandate for levying insurance premiums upon ail employers, 
except the clearly excluded classes? 

If we adopt this method of avoiding the alleged difficulty in constru- 
ing section 28, we create a greater difficulty in construing sections 10 
and 11. 

Do the words "accepting the benefits of this act" mean anything 
more than "receiving the benefits" or "entitled to the benefits" ? Cer- 
tainly they do not clearly mean that "only employers who (by some 
undefined act done at some unnamed time) accept the benefits of this 
act shall be required to contribute to the trust fund." 

Without further élaboration, we regard it as entirely clear that this 
court is not warranted in so construing this participial clause as to 
render nugatory other clear and explicit provisions of the act as well 
as to thwart the obvious dominating législative purpose. 
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If there were only reasonable doubt as to whether the Législature 
intended this act to be élective or compulsory, a fédéral court ought 
not to enjoin its enforcement, particularly when such injunction would 
or might cripple the public treasury. But, construing the act as a 
whole and in accordance with the well-settled rules and principles laid 
down in the cases cited supra, we are unable to believe that there is 
even reasonable doubt that the Porto Rican Législature intended to 
impose, upon employers and employés alike, the compensation theory 
in substitution for the négligence theory. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with directions to dismiss the bill, with costs ; and the 
appellants recover their costs of appeal. 
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Railroads <S=»314 — ^Accidents at Crossinqs — ^Négligence. 

Ttiat a rallroad company permitted two engines under full steam pres- 
sure to stand on a track In its yards near a tiighway for a short tlme 
while awalting tlie passage of another train before tal^ing out a frelght 
train, and that while so standing some noise, though not more than usual, 
was made by steam escaping through the automatlc pop valves, held not 
to constitute négligence which rendered It liable for injury to plaintiff, 
who after passlng the engines on the highway drove his team upon the 
main track crossing 37 feet distant, and was struck by a passlng train, 
which was in view for a quarter of a mile. 

In Error to the District Court of the United States for the District 
of Utah ; Tillman D. Johnson, Judge. 

Action at law by Charles Mathews, Jr., against the San Pedro, 
Los Angeles & Sait Lake Railroad Company. Judgnient for plain- 
tiff, and défendant brings error. Reversed. 

Dana T. Smith, of Los Angeles, Cal. (F. R. McNamee, of Los An- 
geles, Cal., on the brief), for plaintiff in error. 

Ray Van Cott, of Sait Lake City, Utah (J. H. Moyle and H. D. 
Moyle, both of Sait Lake City, Utah, on the brief), for défendant 
in error. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

ELLIOTT, District Judge. This is an action by Charles Mathews, 
Jr., défendant in error, against the railway company, plaintiff in error, 
to recover damages for personal injuries sustained by the former in 
an accident at a street crossing over the tracks constituting the rail- 
way yards of the plaintiff in error, in the town of Caliente, Lincoln 
county, Nev., wherein he was struck by one of the railway company's 
passenger trains. 

^saFor other cases see samo toplc & KEY-NUMBEE lu ail Key-Numbered Dlgests & Indexes 
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The défendant in error, Mathews, for convenience will be refer- 
red to as the plaintiff, and the plaintiff in error, the railway company, 
as the défendant. 

Following the formai allégations of the complaint, there are a 
number of allégations intended to assert the négligence of the de- 
fendant, the injury of the plaintiff, and the damage sustained, and 
the liability of the railroad company. The défendant ansvvered with 
a déniai and a plea of contributory négligence. 

Upon the trial of the case, however, ail of the issues were limited 
by the trial court, in the following language: 

"There are a number of grounds of négligence alleged in the complaint, 
gentlemen of the jury, but under the évidence oftered in the case I consid- 
er it my duty to take from your considération ail of the alleged grounds 
of négligence save and except such as I shall now read to you from the 
complaint. 

"The complaint allèges 'that said défendant then and there negllgently and 
carelessly eaused and permitted two of its large locomotives with their re- 
spective tenders to be and remain upon one of said yard traclcs immediate- 
ly north of said main Une of railroad in close proximity to each other, and 
within approximately 12 feet of the traveled portion of said public high- 
way; that said défendant then and there negligently and carelessly eaused 
and permitted said locomotives to be and remain under heavy steam, and 
to émit and discharge the same from their safety or exhaust valves with 
great noise, to such an extent that ail sounds of the approaching train 
hereinafter referred to were entlrely drowned and eut off from the hear- 
ing of the plaintiff. 

" 'That at said time and place and whlle the plaintiff was in the act of 
drlving his team of horses and wagon which he was then driving from north 
to south over and aeross the intersection of said hlghway, and when his 
team had reached a point on said highway opposite the said locomotives 
upon said yard track as aforesaid, plaintlff's team of horses became fright- 
ened on account of the loud noise carelessly and negligently made by the 
discharge and émission of said steam from said locomotives and ran for- 
ward along said public highway, and plaintiff thereupon used his best ef- 
forts and sklll to bring them under control, which he did, but by the time 
he had thus controlled them they were upon défendant's main Une of 
railroad; that he thereupon for the flrst time saw défendant's through pas- 
senger train, and the said locomotive and train of cars attached thereto, 
running as aforesaid, ran Into the wagon of said plaintiff while he was in 
the act of crossing défendant's said main Une of railroad at said intersec- 
tion.' " 

There was a verdict in favor of the plaintiff upon the issues thus 
submitted to the jury. 

The first question presented by the record is whether the jury 
should hâve been directed by the trial court to return a verdict in 
favor of the défendant upon ail of the issues, upon défendant's mo- 
tion at the close of ail of the évidence, for the reason that "there is 
no évidence sufficient to entitle plaintiff to go to the jury," and "there 
is no showing of any négligence whatever on the part of the défend- 
ant company." 

An examination of the record discloses the following state of 
facts, upon which there is absolutely no dispute: That Caliente is 
a small town situated upon the railway of the défendant in the county 
and state above named; the main line track of défendant running 
generally in an easterly and westerly direction, and Spring street in 
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said town of Caliente running generally in a northerly and south- 
erly direction; that the approach of said street in the vicinity of the 
intersection with tiie tracks of the défendant is on an acute angle, 
gradually curving to the left from the north, until it intersects the 
main Une track at a right angle; that at this point the railway Com- 
pany maintains yards and extensive trackage facilities, a roundhouse, 
water tank, and other buildings, maintaining seven tracks, ail running 
in an easterly and westerly direction at the point where the said 
Street crosses and intersects said railway; on the day in question 
there were two locomotives with tenders on one of thèse tracks, both 
of which were headed east and away from the street, the rear of the 
tender of the rear locomotive being within 10 to 20 feet east of the 
traveled portion of the street ; that thèse two engines were standing 
on this outgoing track in readiness to and did take a heavy freight 
train, with the assistance of a third engine, out upon the main track 
and up a heavy grade to the east, immediately upon the arrivai of the 
passenger train over the main track from the east; that as plaintiff 
approached the crossing from the north, driving in a southerly direc- 
tion along said Spring street, and before driving upon any of the 
tracks, he observed the two engines standing on the outgoing track, 
which track is the third one north of the main track; that at the 
time of his approach toward the standing engines one or both of said 
engines were exhausting steam through the safety or exhaust valve 
with such noise that it prevented the plaintiff hearing the approach 
of the train on the main track; that on what was known as the "ca- 
boose track," in an easterly direction from the standing engines, were 
some cabooses, and thèse cabooses, the two standing engines, and 
steam therefrom, and some fences constituted an obstruction to the 
view of the main track of the défendant company to the east of said 
Spring street crossing of a person approaching said crossing from the 
north along said Spring street. The plaintiff testified that as he ap- 
proached the crossing, driving in a southerly direction along said 
Spring street, he observed the engines standing on the outgoing 
track, and that there was much steam being emitted from the en- 
gines, that the steam covered up and enveloped the engines, especial- 
ly toward the highway. He testified that the engines were making 
a noise, the steam popping off when he came in sight of them, and 
it continued and was so loud that it was difficult to hear as he ap- 
proached the point in the street directly west of the engines. It 
appears from other uncontradicted testimony that at the time of 
his approach and passing of the engines the two engineers were not 
in their cabs, one being on the ground beside, fixing a rod, and the 
other close to his engine, and that neither saw the plaintiff on the 
highway until he had passed the rear of the engine nearest the high- 
way. It further appears that the south rail of the outgoing track 
on which said engines were standing was 37 feet from the north 
rail of the main track. 

It is undisputed that the plaintiff was an expert horseman; that 
he had for many years known the crossing in question; was well 
acquainted with it; knew that trains might be expected to pass at 



58 260 FEDERAL REPORTKB 

any time upon the main track; and he also knew a train was due 
on the main track from the east at about the time he approached the 
Crossing. His sight and hearing were not impaired ; he was not 
excited, and knew as he drove up toward the two engines standing 
east of the highway that his view toward the east was obstructed, and 
he therefore could not see a train approaching from that direction 
on the main track. He did not stop before passing the rear of the 
engines and as he came up to the main traclc. He says he looked 
before he came to the engines standing east of the highway, but be- 
cause of the obstructions above referred to he could not see; and 
he Ustened, but because of the noise from the engines he could not 
hear. 

It is admitted that he came up to thèse engines with a gentle 
team, with a covered spring wagon with the side curtain up and 
with his reins hanging loosely. Plaintiff claims that the nigh horse 
shied a little, and that he thereupon puUed up the lines. It does not 
appear that the horse shied more than 2 or 3 feet, nor that there 
was any attempt on the part of the team or either of them to run 
away, nor is it shown that the team was at any time out of the con- 
trol of the plaintiff. 

The record discloses that when he had reached this point he was 
37 feet away from the main track, upon which he knew a train 
might approach at any time, and over which he knew a train was 
due to approach from the east at about that time, and there was an 
unobstructed view up the said main track toward the east for nearly 
a quarter of a mile. Notwithstanding this, he neither looked nor 
listened and paid no attention to the approaching train, although he 
was called to by at least two persons and his situation was seen by 
at least two other witnesses, ail realizing the danger of his position 
except himself. Disregarding the opportunity to look and see, and 
disregarding the necessity for looking before going upon the track, 
without thought or care for his own safety, he went forward until 
his horses' heads were just approaching the track, when he saw the 
train, and then, instead of stopping the team, struck them in an effort 
to cross the track ahead of the on-coming train. 

He testified that when the horses shied he straightened them up, 
and their heads were right on the track. He does not prétend that he 
made any effort to stop them, although he then saw the on-coming 
train. Instead of stopping them, he slapped the horses with the 
lines in an effort to cross ahead of the train, and the engine of the 
train struck the wheel of his wagon. The engineer, having used 
every reasonable means to stop the train when he saw the plaintiff, 
succeeded to the extent that only the engine and a portion of one 
car passed over the highway crossing. 

The physical conditions show that the plaintiff could hâve seen 
the train coming, if he had looked, after reaching a point in the high- 
way west of the two engines. 

The record discloses that thèse two engines had just been taken 
by their engineers from the roundhoiise east of this highway, brought 
down to the water tank, also located east of the highway, had taken 
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water, and then had been brought down to the positions they occupied 
at the time of the accident, preparatory to taking a heav/ freight 
train to the east over the main track, which was traversed by the 
passenger train from the east which caused the accident. 

This freight train was being made up by the switch angines in 
the yards west of the two engines and west of said highway. The 
engineers had brought their engines to this position, and were wait- 
ing for the brakeman to corne to the switch west of the highway 
and signal them that the freight train was ready for them and for 
them to proceed west to said train. It is undisputed that this freight 
train was ready to start and should leave, under the orders, im- 
mediately upon the arrivai of the passenger from the east; that it 
was the usual and regular custom to steam up the engines, getting 
them under full steam just prior to taking out the train; that the 
engines in their opérations were supposed to be under pressure re- 
quired to pull the train, and that the defendant's engineers of thèse 
two engines upon that day, following their usual custom, backed 
down near this intersection, and stood there ready for the brakeman 
to corne to the switch and signal them; that in the usual opération 
of the yards it was a necessary custom for them to take water, and 
ihen to back away from the track adjacent to the tank, to the end 
that other engines might be supplied without delay. 

Taking the testimony of the plaintifï, it appears that there was 
no one on the engines causing the noise; that whatever steam there 
was escaping from the engines was by reason of the opération of the 
safety or exhaust valves. Such safety valve was not operated or 
even set by the engineer, but by a mechanic at the roundhouse, and 
set by him for the purpose of safety and to prevent accidents. Tak- 
ing the most libéral view of the plaintiff's évidence, there was no 
sudden popping off of the engines at the time the team was even 
with or near the engines. There is no évidence in the record from 
which it can reasonably be inferred that there was any change in 
the conditions with référence to either the noise or steam from the 
engines at the time the plaintifï approached the point in the high- 
way directly opposite the engines. On the other hand, it conclusively 
appears that the only noise there was the noise of the pop valves 
and the conséquent escaping steam, and that that condition obtained 
continuously and was observed by the plaintiff himself at a point 
far distant to the north of the engines. 

It appears that a poppet valve is a necessary appliance ; that it 
is a late, safety, mechanical device, and that its automatic opéra- 
tion is not unusual, and that such opération especially obtains at a 
time when the engine is being prepared for hauling a heavy load; 
and, further, there was nothing unusual either in the fact that the 
valves operated at that time and place or in the conséquent noise 
of the escaping steam. 

Défendant contends that under thèse undisputed facts it was not 
responsible for the alleged injury of the plaintifï, and that there is 
an entire absence of évidence of négligence on the part of the de- 
fendant. 



60 260 FEDERAL REPORTER 

A party chargîng négligence must prove it. He niust show that 
the défendant by his act or by his omission has violated some duty 
incumbent upon him, which has caused the injury complained of. 
If there is no évidence upon which a rational conclusion might be 
based in support of the claim of the plaintiff, the case should hâve 
been withdrawn from the jury. Juries cannot be allowed, however 
great the déférence conceded to their province, to make mère con- 
jecture or spéculation the foundation of their verdicts. Parrott v. 
Wells, 15 Wall. 525, 21 L. Ed. 206. 

This issue involves a détermination of the éléments that neces- 
sarily enter into the act or the omission that is alleged constitutes 
the failure to perform a duty incumbent upon the défendant, and 
which caused the injury complained of. 

The allégation on the part of the plaintiff of the négligence of the 
défendant company is that "two of its large locomotives were care- 
lessly caused and permitted to be and remain upon one of its said 
yard tracks immediately north of said main line of railroad in close 
proximity to each other, and within approximately 12 feet of the 
traveled portion of said public highway; that said défendant then 
and there negligently and carelessly caused and permitted said lo- 
comotives to be and remain under heavy steam, and to émit and 
discharge the same from their safety or exhaust valves with great 
noise, to such an extent that ail sounds of the approaching train 
hereinafter referred to were entirely drowned and eut off from 
the hearing of the plaintiff." 

It is further alleged that — 

"At said tlme and place, and whlle the plaintiff was In the act of driv- 
ing his team of horses and wagon wlth which he was then drlving from 
north to south over and across the intersection of said highway, and wheu 
his team had reached a point in said highway opposite the said locomotives 
upon said yard traek, as aforesald, plaintiff's team of horses became frlght- 
ened on account of the loud noise carelessly and negligently made by the 
discharge and émission of said steam from said locomotives, and ran for- 
ward along said public highway. * • • " 

Did the record, when the défendant made its motion, justify the 
court in submitting to the jury the question of this négligence and 
carelessness alleged in the complaint? To détermine this, a con- 
sidération of the rights and duties of the défendant in the opéra- 
tion of its trains and railroad yards, and especially with référence 
to its duty toward travelers who might cross the tracks of the de- 
fendant at said public highway, is necessary, because, unless there 
was a violation of a duty, there was no négligence. 

The defendant's right to operate its railroad and to construct, 
maintain, and operate its railroad yards at the point in question in- 
cluded the right to make the usual noises incident to the opération 
and movement of its engines and trains, and it is a matter of common 
knowledge that the exhausting of steam from the safety valves is 
one of the noises very frequently accompanying the ordinary opér- 
ation of engines. 

The railroad company had the right to use its yards and tracks, 
and the public had the right to use the crossing over such tracks. 
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and each with due regard for the rights of the other. The rîght to 
use its tracks and the public right to use the crossing impose upon 
the railroad company the duty of operating its engines and trains 
in the usual manner and in a reasonable way, and to prevent unusual 
or unnecessary noises to be made by the engines; and whether or 
not a railroad company is responsible for an accident, frightening 
horses upon a crossing, is entirely dépendent upon whether or not 
there was a sudden or unusual or unnecessary noise, of which plaîntiff 
complains. 

Under the undisputed facts in this case, the défendant was using 
its yards in the usual, ordinary way for the transaction of the usual 
business of the company. There had been no undue delay between 
the time the engines were brought down to the east side of this 
highway crossing for the purpose of puUing out the freight train and 
the time of the accident. This freight train, under the orders, was 
to leave at 12:40 or 1 o'clock, immediately upon the arrivai of the 
train from the east, and immediately after the accident, pursuant 
to a signal of the brakeman at the switch on the west side of the 
highway, thèse engines were taken to the west side of the 
crossing, one coupled to the front of the freight train, the other with 
its tender placed in the center of the train, and a third engine coupled 
to the back of the freight train, and, thus equipped, the freight train 
proceeded on its way east over the main track that had just been 
traversed by the passenger train, which was proceeding west at the 
time of the accident. 

The évidence clearly shows that the noise complained of by the 
plaintifï was the escaping of the steam through the safety valves. 
It is admitted that neither of the engineers were in the cabs, one 
being beside his engine adjusting a rod and the other on the ground 
close to his engine, and that neither saw the plaintifï until he had 
passed the rear of the engine nearest the highway. There is an entire 
absence of testimony of any négligence or any carelessness on the 
part of the défendant in the opération of its engines or in the fact 
that the engines were brought down just east of the crossing, but 
a few minutes prior to the accident, there to await the signal of the 
brakeman at the switch west of the crossing, when the freight train 
was made up and ready for them to take out ; it appearing that there 
was no unusual noise, and that the noise was the ordinary opération 
of the safety valve, a necessary and proper function in the opération 
of engines to be immediately used in the hauling of the heavy 
freight train up the grade on the main track to the east. 

To entitle thff' plaintifï to recover upon his allégation, it must be 
shown that the quantity of steam escaping from the engine and the 
noise made thereby was unusual and unnecessary. There is no sug- 
gestion of either, nor is there any testimony from which such an 
inference can reasonably be drawn. 

The proper inquiry is not whether the accident might hâve been 
avoided if the company had anticipated its occurrence in the man- 
ner in which it happened, but whether, under the circumstances re- 
vealed by the undisputed testimony, there was any want of reason- 
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able care and diligence on tiie part of tlie company in the manage- 
ment of its engines and to guard against danger. 

The act of négligence on the part of the company which was 
alleged and attempted to be established was that "its servants neg- 
ligently and carelessly caused and permitted two of its large loco- 
motives with their respective tenders to be and remain upon one of 
said yard tracks in close proximity to each other and within approx- 
imately 12 feet of the traveled portion of the said public highway, 
and to be and remain under heavy steam and to émit and discharge 
the same from their safety or exhaust valves with great noise, 
* * * " and that the team became frightened on account of the 
loud noise carelessly and negligently made. If this is to be taken as 
an allégation of the engines occupying a place near the highway an 
unreasonable length of time, clearly the allégation is not sustained 
by the évidence, as there is no controversy as to the manner in which 
the engines were operated, the purpose for which they were taken 
to that position, or that they were moved to that position immediate- 
ly before the accident. Neither is the controversy as to the fact 
that there was no unusual noise or quantity of steam, and that it was 
simply the continuons action of the automatic safety valve, which 
has been devised and is approved by its gênerai use for the safety 
of locomotives and the protection of life. 

Steam escaping in such legitimate use is a necessary incident to 
such authorized business of operating steam engines, for which there 
is no liability. The law in conferring the right to use an élément of 
danger does not accompany the right with a penalty. The right is 
conferred with but one limitation, that in the exercise thereof it 
be not abused. It is unnecessary to détermine whether upon issues 
difïerently framed, under différent circumstances, there might not 
be a recovery for the abuse of the right of the railroad company 
to permit the escape of steam from an automatic safety valve. Un- 
der the undisputed facts in this case, however, considering the op- 
ération of the engines, the purpose for which they were brought 
down, the time they were there, the necessity for the heavy head of 
steam in the engines to pull the load up the grade — ail the undisputed 
circumstances considered — in our opinion but the one conclusion is 
justified. In the opération of the engines the defendant's servants 
had the privilège and duty to keep the steam at such a gauge as 
would enable them to pursue their course without delay. A rule 
that would require an engineer to draw his fires when stopping for 
a reasonable time at a highway or street crossing would so embarrass 
the opération of railways as to destroy, in a great measure, effective 
Systems of travel and transportation. Nor is this a case of an en- 
gineer within a city where teams are constantly passing, needlessly 
and unnecessarily opening the valves or throttle on his engine and 
frightening horses and causing them to run away and commit in- 
jury. Nor is it a case of the engineer in his cab near a crossing, 
seeing the approach of a traveler, suddenly opening the throttle 
or causing the escape of steam just as the team approaches the point 
nearest the engine. The railroad company, in the legitimate trans- 
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action of its business has a right to use steam, and it is not liable 
for the proper and necessary use of the same, even if it resuit in the 
injury of others, as by frightening horses. Négligence cannot be 
predicated under ordinary circumstances or because there was a proper 
pop valve and because it did perform its proper office by permitting 
steam to escape in order to prevent a dangerous pressure. Omaha 
& R. V. Ry. Co. v. Clarke, 39 Neb. 65, 57 N. W. 545. And there 
was no évidence in this case upon which a finding could be predicated 
that this engine had been permitted to stand a long time at the Cross- 
ing with the steam kept unnecessarily at a high pressure. 

We are of the opinion that nothing unusual occurred in the opér- 
ation of thèse engines at the time of the accident. The escape of 
the steam and the conséquent noise was nothing eut of the ordinary. 
Défendant had a right to operate its engines in the manner shown, 
without responsibility on its part for the conséquences of any of 
the ordinary noises which the opération of the engines causes, or 
such circumstances as the ordinary escape of steam or smoke. If 
such were not the case, railway companies would be greatly em- 
barrassed in the performance of the duties they owe to the public. 
There appears to hâve been an utter failure to show any excessive 
or unreasonable blowing ofï of steam or any unusual noise or any- 
thing not ordinarily attendant upon the usual opération of a loco- 
motive. Dewey v. C, M. & St. P. Ry. Co., 99 Wis. 455, 75 N. W. 74; 
Walters v. C, M. & St. P. Ry. Co., 104 Wis. 251, 80 N. W. 451. 

It is suggested that this défendant should not hâve approached 
the highway with its engines, but should hâve remained back in its 
yards so that the noises incident to their opération, such as the escape 
of steam, would not frighten horses of those who might désire to use 
the public highway. This contention of the plaintiff would deprive 
the railway of the use of its yards, and the practical management 
of its business of collecting cars, assembling trains, and removing 
them from the yards to'the main tracks. We do not think that the 
railroad company should be required to remove its engines further 
from the crossing than is reasonably necessary to permit the free 
use of the highway by the public for travel, and there is no conten- 
tion hère, and nothing in the record to support it if made, that the 
highway itself was obstructed. Any other conclusion would in- 
volve the détermination of how far it is necessary for the défend- 
ant to remove its engines or cars from the crossing, and the question 
whether that duty had been performed by the company in each 
given case would be dépendent upon the "conjecture" or "spécula- 
tion" of the particular jury to which the question might be sub- 
mitted, and place it practically within the prohibition of the lan- 
guage of the opinion of the Suprême Court of the United States in 
the case of Parrott v. Wells, supra. 

There was an entire failure on the part of the plaintiflf to show 
négligence upon which his right to recover was predicated. The 
alleged injuries of plaintiff, upon the undisputed record, from the 
frightening of his horses, were concededly from the usual noises 
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incident to the ordinary opération of the engines of the défendant, 
and there is no liability on the part of the railway company therefor. 

The détermination of defendant's exception to the court's failure 
to direct a verdict for the défendant upon its motion at the close of ail 
of the évidence renders it unnecessary to détermine the question of 
contributory négligence on the part of the plaintiff. 

The court erred in denying the defendant's motion for a directed 
verdict at the close of the évidence. The judgment below is re- 
versed, and a new trial ordered. 



■ WAYNE et al. v. VENABLB et al. 
(Circuit Court of Appeals, Eightà Circuit. July 8, 1919.) 
No. 5206. 

1. Appeal and Ebbob ®=>231(3) — Revibw — Rulings as to Evidence — Suffi- 

ciENCT of Objection. 

A mère objection to me admission of évidence ofEered, without the state- 
inent of any grounas or reason to advise the court of the particular ob- 
jecticc reilea apon, aoes not raise any issue of law reviewable by an 
appellate court, 

2. Courts <g=3282(l) — Elections <S=57 — Interférence with Voters — Eiqht 

OF Action. 

An action for damages In a proper fédéral court lies by a qualified vot- 
er for his wrongful deprivatlon of his constltutional right to vote for a 
member of Congress by a défendant or by an effective conspiracy of several 
défendants. 
S. Elections <S=558 — Deprivation op Right to Vote — Action for Damages. 

In the eyes of the law the right of a qualified voter to vote for a mem- 
ber of Congress at a gênerai élection is so valuable that damages are 
presumed from the wrongful deprivation of it without évidence of actual 
loss of raoney, property, or any other valuable thing, and the amount of 
damages Is a question pecullarly approprlate for the détermination of 
the jury. 

4, Elections iS=>58 — Deprivation of Right to Vote — Conspibact — Action 

FOR Damages. 

Evidence held to warrant submission to the jury of the question 
whether plaintifCs were deprived of tbeir right to vote at a gênerai élec- 
tion for a United States Senator and member of Congress by an unlawful 
conspiracy between défendants. 

5. Trial ®=>260(1) — Instructions — Requests to Charge. 

Where a rule of law has been fairly stated to the jury in the gênerai 
charge, It Is not errer to refuse to repeat it in the words of a request ot 
counseL 

In Error to the District Court of the United States for the East- 
ern District of Arkansas; Jacob Trieber, Judge. 

Separate actions at law by J. A. Venable and by J. V. Boyd against 
Harry A. Wayne and others, Consolidated for trial. Judgment for 
plaintiff in each case, and défendants bring error. Affirmed. 

E. Iv. McHaney, of Little Rock, Ark. (R. L. Rogers and G. W. 
Murphy, both of Little Rock, Ark., on the brief), for plaintiff s in 
error. 

^=3f'or otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexe* 
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Powell Clayton, of Little Rock, Ark. (U. S. Bratton, of Little 
Rock, Ark., on the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. Each of the défendants in error, J. 
A. Venable and J. V. Boyd, brought his separate action in the court 
below on March 23, 1917, against Harry A. Wayne, Walter Alexan- 
der, and others for $5,000 damages and $10,000 punitive damages, 
because, as each of the plaintifïs below alleged, Wayne and Alex- 
ander conspired and combined with each other and others to prevent 
them who were qualified electors in Eagle Township, Ark., 
from casting their votes therein for presidential electors, United 
States Senator, and a member of Congress at the gênerai élec- 
tion in that township on November 7, 1916, when and where 
presidential electors, a United States Senator, and a member of 
Congress were to be voted for and elected, whereby each of the 
plaintifïs was deprived of the privilège of voting for any .can- 
didate for presidential electors, or United States Senator, or for Con- 
gressman, at that élection. By order of the court the two actions 
were Consolidated and tried together, and they resulted in a verdict 
in favor of each of the plaintifïs against Wayne and Alexander for 
$2,000. Judgments accordingly were rendered, and the défendants 
below hère complain of six alleged errors in the trial. 

[1] The fîrst is that the court overruled the objection of counsel 
for the défendants to the testimony of Mr. Leach, a witness for the 
plaintifïs below, to a conversation between him and Dr. J. R. Wayne, 
one of the alleged conspirators. The objection, however consistée! 
of the two words, "We object." The second complaint is identical 
with the fîrst, and relates to the same conversation, but in that in- 
.stance counsel did not even use the vk^ords, "We object." The objec- 
tion stated no ground or reason for it. It failed to direct the attention 
of the court below to the particular feature upon which objecting 
counsel relied, and it raised no issue of law, the décision of which 
was reviewable in an appellate court. Davidson S. S. Co. v. United 
States, 142 Fed. 315, 316, 73 C. C. A. 425; Eli Mining & Land Co. 
V. Carleton, 108 Fed. 24, 47 C. C. A. 166. 

The third complaint is that the court erred in stating in the prés- 
ence and hearing of the jury after it had overruled défendants' ob- 
jection to the question propounded by plaintifïs to their witness Lee 
calling for the officiai list of the electors of Eagle township of 1916 
as follows: "It may be introduced for the purpose of showing that 
for the purpose of carrying on the original conspiracy they failed to 
provide the means of voting for a sufficient number, as required by 
law." In this remark the court ref erred to the list of taxes paid in 
1916 prior to the fîrst Monday in July, which plaintifïs' counsel of- 
fered to introduce to show that the number of booths required by law, 
a booth for each 100 electors, had not been provided. To this re- 
mark of the court Mr. Rogers, one of the counsel for the défendants, 
said, "To which ruling of the court the défendants by their attorneys 
260 F.— 5 
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duly excepted at the time." He further said, "According to the num- 
ber of poil taxes paid it would be inadmissible." Thereupon the 
court immediately reversed its ruling and said, referring to this list 
of taxes, "It is inadmissible." The position that there was fatal 
error in the remark hère challenged is untenable: (1) Because no 
objection or exception to any part of the remark, except the ruling 
admitting the list, was made or taken, and that ruling was immedi- 
ately reversed, and the list was excluded from the jury before the 
number of poil taxes it disclosed as paid came to their knowledge; 
and (2) because no motion or request was made to withdraw or 
strike out the remark; and (3) because in view of the immédiate 
reversai of the ruling it is clear that the effect of the remark was so 
completely nullified that it did not and could not hâve been prejudicial 
to the défendants. Wolf v. Edmunson, 240 Fed. 53, 57, 153 C. C. 
A. 89. 

The fourth complaint is that the court refused to instruct the jury 
to return a verdict for the défendants at the close of the évidence. 
Upon nearly every material issue at the trial the évidence was con- 
flicting. This complaint therefore does not présent the question of 
the weight of the évidence, for it was the exclusive province of the 
jury to détermine that issue, and they hâve decided it against the 
défendants. The only question within the jurisdiction of the court 
is whether or not there was any substantial évidence to sustain their 
verdict, and in considering that question every material issue of fact 
upon which there was a substantial conflict in the évidence must be 
treated as decided in favor of the plaintiffs. 

[2] The right of qualified electors to vote for a member of Con- 
gress at a gênerai state élection, which is also an élection at which a 
Congressman is to be lawfuUy voted for and elected, is a right "fun- 
damentally based upon the Constitution [of the United States], which 
created the office of member of Congress, and declared it should be 
élective, and pointed to the means of ascertaining who should be elec- 
tors." Ex parte Yarbrough, 110 U. S. 655, 654, 665, 4 Sup. Ct. 
158, 28 L. Ed._274. 

An action for damages in the proper fédéral court lies by a 
qualified elector for his wrongful deprivation of this right by a de- 
fendant or by an effective conspiracy of several défendants who de- 
prive him thereof. Wiley v. Sinkler, 179 U. S. 58, 62, 63, 64, 21 
Sup. Ct. 17, 45 L. Ed. 84; Swafford v. Templeton, 185 U. S. 487, 
491, 492, 22 Sup. Ct. 783, 46 1,. Ed. 1005. 

[3] In the eyes of the law this right is so valuable that damages 
are presumed from the wrongful deprivation of it without évidence 
of actual loss of money, property, or any other valuable thing, and 
the amount of the damages is a question peculiarly appropriate for 
the détermination of the jury, because each member of the jury 
has Personal knowledge of the value of the right. Scott v. Donald, 
(65 U. S. 89, 17 Sup. Ct. 265, 41 L. Ed. 632; Wiley v. Sinkler, 179 
a. S. 58, 65, 21 Sup. Ct. 17, 45 L. Ed. 84. 

[4] The plaintiffs brought this action against Dr. J. R. Wayne, 
Walter Alexander, Harry A. Wayne, Wright W. Wilder, James T. 
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Ritchie, T. L. Hughes, Zeb E. Perry, O. B. Clark, and Fred Lynn. 
They alleged that thèse défendants conspii-ed to prevent each of the 
plaintiffs, who were qualified electors in Eagle township, from voting 
at the gênerai élection in that township in the state of Arkansas on 
November 7, 1916, and that by means of that conspiracy they did 
prevent each of them from voting at that élection at which a United 
States Senator and a member of Congress were to be lawfully voted 
for and elected. The record in this case convinces that while there 
was a conflict in the évidence regarding nearly ail the material issues 
of fact, there was at the close of the évidence svtbstantial évidence 
of thèse f acts. The plaintiffs were qualified electors of Eagle town- 
ship at the élection therein on November 7, 1916, at which élection 
a United States Senator and a member of Congress were lawfully 
to be voted for and elected. At this élection in Eagle township, Harry 
A. Wayne, Walter Alexander, and T. L. Hughes were the judges of 
the élection. After they met at the polling place on élection day 
they appointed James T. Ritchie a spécial deputy sherifï to assist in 
conducting the élection, and instructed him hov/ he should admit 
into a schoolroom, where the voting was conducted, those desiring 
to vote, and that he should admit them one at a time. Elbert L. 
Swartz, J. R. Alexander, a relative of Walter Alexander, the judge, 
and J. R. Venable, the son of J. A. Venable, the plaintiff, were can- 
didates for the office of justice of the peace, and Wright W. Wilder 
was a candidate for the office of constable. Mr. Swartz, Mr. Alex- 
ander, and Mr. Wilder had the same supporters. Before the élec- 
tion Mr. Bratton had been employed by Mr. Venable to attend the 
élection in Eagle township to take the affidavits of those who voted 
for Mr. Venable. Dr. J. R. Wayne met him and said, "Bratton, I 
just want to tell you, you had better stay away from Wampoo (the 
place where the élection was held) ; it is very likely that trouble will 
occur, and you will endanger your life if you go down." When Mr. 
Bratton answered that he had been employed to go to the élection, 
and that he would go, Dr. Wayne replied that if his fee was worth 
more than the risk of his head, to go ahead, and that they objected 
to his going there and having anything to do with their afïairs. Dr. 
Wayne attended the élection from 10 o'clock in the morning until 
after the poils closed, and he and Mr. Swartz frequently during the 
day were in the polling room and out of it when the voting was going 
on, although the statutes of Arkansas provide that, , "Except as the 
electors are adniitted and pass in, one at a time, to vote, no person 
shall, under any pretext whatever, be permitted in the polling room, 
from the opening of the poils until the completion of the count of 
the ballots and certification of the returns, except the sherifï or 
deputy, and the judges and clerks of the élection," except under 
circumstances not disclosed in this record. Mr. Leach, a qualified 
voter in Eagle township, had a store 50 or 75 feet from the voting 
place. He testified that he tried to vote half a dozen times, but Mr. 
Ritchie was in charge of the door and would not let him in, although 
automobiles were coming in and the people from them voted in 
préférence to those theretofore at the polling place waiting for an 
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opportunity to vote to such an extent that he tackled Dr. Wayne 
about it; that Dr. Wayne told him that he had the situation in his 
hands; that thereupon he and Dr. Wayne had an understanding that 
Mr. Leach and Mr. Swartz should be elected justices of the peace ; 
that they would hâve Alexander withdraw; that he (Leach) should 
get his men up, and he (Dr. Wayne) would see that they got in to 
vote; that he (Dr. Wayne) would tell Ritchie to let Leach in; that 
he then went back to the polling place and had no trouble in voting. 

The Statutes o£ Arkansas (Kirby's Dig. § 2812) provided: "The 
poils shall be opened at eight o'clock a. m. and shall remain contin- 
uously opened until hal£-past six o'clock p. m." The poils were not 
opened for voting until about 9 :30 a. m., and a recess was taken for 
lunch. There were about 220 votes usually cast at an élection in 
Eagle township generally, but at this élection only about 105 were 
received. When the poils were opened, and for an hour or more before 
that time, there were about 100 men waiting for the poils to open 
so that they could vote. The electors were not admitted in the order 
of their arrivai or of their proximity to the polling place, but Mr. 
Ritchie, by calling or beckoning, selected those who should vote and 
admitted them, while at the same time he repeatedly refused to ad- 
mit those nearer the entrance who had been waiting longer. Auto- 
mobile loads of voters came to the poils from Mr. Swartz's place 
and Mr. Wilder's place, while many voters who had been waiting to 
vote and had repeatedly been refused admission to the polling room 
by Mr. Ritchie were still waiting to vote. Mr. Swartz came out of 
the polling room to thèse men as they came up in the automobiles, 
led them up to the door, and they were admitted by Ritchie and per- 
mitted to vote one after the other until they had ail voted, before 
any other voter who had been refused admission was permitted to 
enter the polling place. The voting was very slow — from 5 to 20 
minutes were used to get in a single vote, only one voter was admitted 
to the polling place at a time, and no other one was admitted until 
he came out, save in exceptional instances until about 15 minutes 
before the poils closed, when announcement was made that 
the poils would close in 15 minutes, the door of the polling room was 
opened, and during that 15 minutes voters were admitted more rap- 
idly, but it was too late for ail those présent to vote, and 40 or 50 
of them were still there trying to get in and vote when the poils 
closed, while many others who had repeatedly tried to vote and had 
been turned back during the day, had become satisfied that they would 
not be permitted to vote, and had gone away and were in that way 
deprived of their rights to vote. Each of the plaintifïs waited long, 
repeatedly advanced towards the door and tried to vote, and was 
repeatedly prevented by Ritchie from so doing, and in this way each 
of the plaintifïs was deprived of his vote and of his right to vote 
for any of the candidates at this élection. 

The existence of the material facts which hâve been stated, was 
denied by the testimony of witnesses for the défendants. Whether 
they existed or not was, as has been already said, a question for the 
jury, but so many witnesses testified to their existence and so many 
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circumstances pointed to their existence that this court cannot hold 
that there was no substantial évidence to prove it, or that there was 
no substantial évidence that the défendants Harry A. Wayne and 
Walter Alexander conspired with Dr. Wayne, Mr. Su'artz, and Mr. 
Ritchie to let the Swartz and Wilder voters exercise their électoral 
franchise, and by delays, hinderances, and préférence to deprive the 
plaintiffs and other qualified electors of their right to vote at this 
élection. It is incredible that the voting should hâve been so delayed 
that only 105 voters out of perhaps 200 voted in eight hours, or that 
automobile loads of voters led by Swartz or Wilder could vote prompt- 
ly on their arrivai, while opposing voters were repeatedly denied the 
opportunity, and finally deprived of their right to exercise their élec- 
toral franchise at that élection without the knowledge and assent 
of thèse judges of élection who chose Mr. Ritchie and had the power 
to direct him how to discharge his duty impartially and faithfuUy, 
and whose duty it was to see to it that every qualified elector had 
an opportunity to cast his ballot. 

The suggestion of counsel for the défendants that the fédéral 
court has no jurisdiction over thèse actions because the plaintiffs 
produced no direct testimony that they wanted or intended to vote 
at this élection for a candidate for United States Senator, or for 
a candidate for Congressman, while they proved that they were 
deeply interested in the élection of a candidate for a justice of the 
peace, is insignificant and negligible. They pleaded in their com- 
plaint that they were deprived of their right to vote for a candidate 
for United States Senator and for a candidate for Congressman 
by the conspiracy of thèse défendants which they alleged and the 
attainment of its object. They proved to the satisfaction of the jury 
that they were deprived of their right to vote for any one at this 
élection by the conspiracy and the attainment of its object, and as 
the whole is greater than any of its parts and includes ail of them, 
they proved that they were deprived of their rights to vote for a 
candidate for United States Senator and for a candidate for Con- 
gressman, and that constitutes proof of a cause of action over which 
the fédéral court has jurisdiction. 

[5] The fifth complaint is that the court refused, after it had de- 
livered its charge to the jury, to modify that charge so as to give 
the jury certain information regarding the law of conspiracy em- 
bodied in the request of Mr. Murphy, one of the counsel for the 
défendants. That request has been carefully compared with the gên- 
erai charge of the court, and found to hâve been clearly and com- 
pletely embodied therein, not in the exact words of counsel, but in 
substance and in légal effect. There was therefore no error in re- 
fusing that request. Where a rule of law has been fairly submitted 
to the jury in the gênerai charge, it is not error to refuse to repeat 
it in the words of the request of counsel. Lesser Cotton Co, v. St. 
Louis, I. M. & S. Ry. Co., 114 Fed. 133, 144, 52 C. C. A. 95; Chi- 
cago Great Western Ry. v. McCormick, 200 Fed. 375, 118 C. C. A. 
527, 47 L. R. A. (N. S.) 18; Atchison, Topeka & Santa Fé Ry. Co. 
v. Phillips, 176 Fed. 663, 671, 100 C. C. A. 215. 



70 260 FEDERAL REPOETER 

The sixth complaint is that the District Court erred in rendering 
a judgment against the défendants, but that complaint présents no 
question of law which has not been considered and determined above. 

The resuit is that none of the complaints of counsel for the de- 
fendants of errer in the trial of thèse cases can be sustained. The 
judgment below must therefore be afïirmed and it is so ordered. 



NEW et al. v. DENI SON CLAY CO. 

(Circuit Court of Appeals, Eiglith Circuit. July 7, 1919.) 

No. 5187. 

Limitation op Actions <©=»24(2) — Wbitten Conteacts — Bills of Ladustg. 

Under tlie rule of law that the bill of lading required to be issued by 
the initial carrier upon an Interstate shipinent governs the entire trans- 
portation, and fixes the obligations of ail participating carriers to the es- 
tent that Its terms are applicable and valid, such a bill of lading obligat- 
ing the owner to pay the freight, in connection with the flled and pub- 
Ushed tariffs, which become a part thereof, constitutes a wrltten contract 
to pay the lawful freight as shown by such tariffs, and an action may be 
maintained thereon withln fire years, under Gen. St. Kan. 1915, § 6907(1). 

Stone, Circuit Judge, dissenting. 

In Errer to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by Alexander New and Henry C. Ferris, receivers of the 
Missouri, Oklahoma & Gulf Railway Company, against the Denison 
Clay Company. Judgment for défendant, and plaintififs bring error. 
Reversed. 

Arthur Miller, of Kansas City, Mo., and Edward R. Jones and 
Ephraim H. Poster, both of Muskogee, 0kl., for plaintififs in error. 
W. E. Ziegler, of Cofifeyville, Kan., for défendant in error. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. The plaintififs in this action are the 
receivers of the railroad and property of the Missouri, Oklahoma & 
Gulf Railway Company. On August 20, 1917, they commenced an 
action against the Denison Clay Company, a corporation, for $561.04 
of underpayments for the Iransportation of building tile and starters, 
over its line of railroad, from Rex, 0kl., to Durant, Okl., between 
May 10 and August 1, 1914. The défendant demurred to the com- 
plaint of the plaintifïs, its demurrer was sustained, and the action was 
dismissed, on the ground that it was barred by the statute of limi- 
tations of the state of Kansas, where the causes of action arose 
and the action was brought. The plaintififs complain of this ruling. 

The complaint in the court below set forth, in nine counts, nine 
alleged causes of action for the recovery of undercharges of freight 
for the transportation. Thèse counts differed only in the amounts 

®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeets & Indexai 
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sought and the respective bills of lading, which were made parts of 
the respective counts and attached to the complaint. The aver- 
ments of each count material to the question in this case were that 
the défendant delivered at Cofifeyville, Kan., building tile and starters, 
to the Missouri Pacific Railway Company on a certain day in July or 
August, 1914, consigned over its railroad and over the railroad of the 
Missouri, Oklahoma & Gulf Railway Company, to Frier & Scott, at 
Durant, 0kl. ; that the Missouri Pacific Railway Company issued to 
the défendant a bill of lading for this shipment, a copy of which was 
attached to the complaint and made a part thereof ; that the défend- 
ants were Connecting and delivering carriers of the tile and starters; 
that they received them at Rex, 0kl., and delivered them to Frier & 
Scott, at Durant, 0kl., in July or August, 1914; that the freight 
charges for the transportation, which were specified by Southwestem 
Lines Tariff 44-H, I. C. C. 1042, on file with the Interstate Commerce 
Commission, were 20 cents per hundredweight, but that plaintiffs' 
agent collected only 10 cents per hundredweight ; that this mistake 
resulted in an underpayment by the défendant of 10 cents per hundred- 
weight on this shipment, which, with interest, the plaintiffs asked 
to recover. 

By the bills of lading, made a part of the complaint, the Missouri 
Pacific Railway Company receipts for the tile and starters and "agrées 
to carry to its usual place of delivery at said destination, if on its 
road, otherwise to deliver to another carrier on the route to said 
destination," and the bills of lading contain stipulations that "the 
owner or consignée shall pay the freight and ail other lawful charges 
accruing on said property, and, if required, shall pay the same before 
delivery." The bills of lading were signed by both the initial car- 
rier and the consigner. The demurrer was gênerai. It was that no 
count in the pétition stated facts sufficient to entitle the plaintiffs to 
the relief they sought, and the court below sustained it on the ground 
that the causes of action stated in the complaint appeared to be barred 
by the statute of limitations of the state of Kansas, which provide 
that— 

"Civil actions, other than for the recovery of real property, can only be 
brought within the following perlods, after the cause of action shall hâve ac- 
crued, and not afterwards : 

"First. Within five years : An action upon any agreement, contract or prom- 
ise in wrltlng. 

"Second. Within three years : An action upon contract, not in writing, ex- 
press or iraplied ; an action upon a liability created by statute, other than a 
forfeiture or penalty." 

General Statutes Kansas 1915, § 6907. 

The alleged causes of action accrued between July 1 and September 
1, 1914, and this action was brought on Octoher 20, 1917. There 
is no doubt, therefore, that the complaint fails to state a good cause 
of action upon a contract not in writing, express or implied, and 
upon a liability created by statute other than a forfeiture or penalty, 
because this action was not brought until more than three years after 
such causes of action, if any, accrued; and the only question in this 
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case is: Does the complaint state good causes of action upon con- 
tracts or promises in writing ? 

"Tlie blll of lading required to be issued by the Initial carrier upon an In- 
terstate shipment," says tlie Suprême Court, "governs tlie entire transportatlou 
and thus fixes the obligations of ail partlcipating carriers to the extent that 
the terms of the blll of lading are applicable and valid." Georgia, Fia. & Ala. 
Rv. V. Blish Company, 241 U. S. 190, 194, 193, 36 Sup. Ct. 541, 543 (60 L. E<1. 
94S). 

The bills of lading in this action contain an agreement by the de- 
fendant to pay the freight; but they do not state the amount or the 
rate of the freight, and it is contended that hère was a fatal defect in 
them as written contracts. But the rate of this freight was in writing 
or print and published, and was made certain beyond dispute, and 
beyond the power of the parties to the bill of lading to change it, by the 
tariiï pleaded, and a mère multiplication of rate by weight would pro- 
duce the amount. Interstate Commerce Commission Act as amended, 
United States Compiled Statutes 1916, §§ 8564-8569; Texas & 
Pacific Ry. Co. v. Mugg, 202 U. S- 242, 243, 245, 26 Sup. Ct. 628, 50 
Iv. Ed. 1011; Armour Packing Co. v. United States, 153 Fed. 1, 
18, 21, 82 C. C. A. 135, 14 h. R. A. (N. S.) 400; Armour Packing 
Co. V. United States, 209 U. S. 56, 81, 28 Sup. Ct. 428, 52 L. Ed. 
681 ; New York, New Haven & Hartford v. Interstate Commerce 
Commission, 200 U. S. 361, 391, 398, 26 Sup. Ct. 272, 50 L,. Ed. 515. 

That is certain which can be made certain. The agreement to pay 
the freight contained in the bills of lading was therefore an agree- 
ment to pay the lawful freight, that freight prescribed by the applicable 
tarifif filed and published under the acts of Congress, and that written 
or printed tariiï, so far as it governed this freight, was, by this agree- 
ment to pay the freight, embodied in, and it became a part of, the 
contract in the bill of lading. Chicago, Rock Island & Pacific Ry. 
V. Cramer, 232 U, S. 490, 493, 34 Sup. Ct. 383, 58 L. Ed. 554. 

Conceding, but not admitting, that, if the bills of lading had never 
been issued or pleaded, the other facts set forth in the complaint 
would, barring the statute of limitations, hâve presented tenablc 
causes of action upon contracts not in writing, or on statutory lia- 
bilities, still that is no answer to the contention that the bills of lad- 
ing constitute written contracts, from the breach of which causes of 
action for like recoveries might arise. The sale and delivery of an 
article of personal property for an agreed price, without writing, gives 
a good cause of action for the recovery of the price. If, however, 
the vendee also gives to the vendor his written agreement to pay the 
agreed price for the article, the breach of the written contract also 
présents a good cause of action, and one that under the statute of 
limitations of Kansas might survive two years after the former ac- 
tion was barred. 

Thèse bills of lading contained valid written contracts of the de- 
fendant to pay the lawful freight for the transportation involved in 
this action. The plaintifïs hâve carefully pleaded each of them and 
its breach in separate counts in their complaint, and hâve thereby 
set forth good causes of action that are not barred by the statute of 
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limitations of Kansas. Seaboard Air L,ine Ry. v. Luke, 19 Ga. App. 
100, 90 S. E. 1041, 1042, 1043: South Georgia Ry. Co. v. South 
Georgia Grocery Ce, 17 Ga. App. 349, 86 S- E. 939; Boatmen's Bank 
of St. Louis V. Fritzlen, 221 Fed. 145, 148, 137 C. C. A. 45 ; Moloney 
V. Cressler, 236 Fed. 636, 642, 149 C. C. A. 632. 

Let the judgment below be reversed, and let the case be remanded 
to the court below, with directions to permit the défendant to answer 
and hâve further proceedings consistent with the views expressed in 
this opinion. 



STONE, Circuit Judge (dissenting). A carrier is required by law 
to collect, and the shipper to pay, the tariflf rate on interstate shipments. 
This mu tuai obUgation of carrier and shipper cannot be affected by 
mistake, design, or even by positive contract to the contrary. It is a lia- 
bility arising from and fixed by law, exists independent of contract, and 
attaches to the status of interstate carriage. It is a "liabiHty created 
by statute" within the statute of Hmitations of Kansas. Although the 
above is true, the carrier and shipper may enter into a contract for 
interstate carriage, a portion of which is the payment of the légal 
freight rate. Where such contract exists, and the carrier has mis- 
takenly collected less than that rate, it may sue for the différence, 
either under the contract or under the above "liability created by 
statute." In my judgment the carrier hère based its action on the 
facts of interstate carriage and of collection of less than the tarifï 
rate. The bills of lading appcar only as exhibits to the pétitions, and 
are merely incidental. The causes of action are practically identical 
in form, differing only as to those facts essential to identify différent 
shipments. Such statement is convincing to my mind, and is, so far 
as hère material, as to count 1, as follows: 

"Further complainlng of sald défendant, tlie sald plalntifCs allège that on 
July 7, 1914, the défendant, Denison Clay Company dellvered to the Missouri 
Pacific Railway Company at CofEeyville, Kansas, 3,3;{3 hollow tile, loaded in 
Missouri Pacific car No. 20:540, eonsigned over said Missouri Pacific Railroad 
and the line of railroad operated by the plaintiffs hereln to Frier & Scott, at 
Durant, Oklahonia, and the bill of lading tberefor was Issued to the défendant, 
Deiiison Clay Company, l)y the Missouri Pacific Railway Company, a copy cl 
which bill of lading is attached hereto, marlsed 'Exhlbit A,' and inade a part 
hereof ; that the plaintiffs were Connecting and delivering carriers of said car 
of tile, receiving the same at Rex, Oklahoma, and delivering the same to tha 
consignée thereof at Durant, Oklahoma, on July 11, 1014; but that the agent ol 
the plaintiffs did not collect from said consignée the proper and correct freight 
charges due for the transportation of said shlpment, as provided by Southwest- 
ern Lines Tariff 44-H I. C. C. 1042, on file with the Interstate Commerce Com- 
mission, applylng to the commodity transported by plaintiffs ; that said agent 
applied a rate of ten cents ($.10) per hundredweight on hollow tile moving from 
Coffeyville to Durant, via the line of railroad operated by plaintiffs hereln, 
when the rate that should hâve becn applied in accordance with said tarift 
above referred to was twenty cents ($.20) per hundredweight; that by reason 
of said error in determining said freight charges there resulted an nnderpay- 
ment on the part of the said défendant araounting to $60.70, and that there Is 
now due and owlng said plaintiffs by reason of said transportation the sum of 
$60.70, togther with interest thereon from the llth day of July, 1914, at the 
rate of 6 per cent, per annum. 
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"Plaintiffe further state that sald charges above referred to were earned and 
hâve been assessed In strict conformlty with and under the lawfuUy estab- 
lished tariffs covering the rate to be charged for the transportation ol: this 
shipment in effect and on file at the time. 

"PlaintiflEs allège that they hâve made demand upon the défendant for the 
payment of said sum of $60.70, but défendant has failed and refused to pay 
the same and still fails and refuses to make payment thereof; that said 
charges are reasonable, just and properly assessed, and are now and hâve 
been due sald plaintifC from said défendant for a long time, and that the 
same should be paid by the défendant herein." 
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(Circuit Court of Appeals, Elghth Circuit. July 8, 1919.) 

No. 4996. 

1. LiBEL AND SI.ANDER ®=»28 — ACTION FOB SLANDEE — REPETITIONS BT THIBD 

Persons. 

Voluntary and unauthorized répétitions of a slander by thlrd persons, 
current rumors and reports thereof and damages llowlng therefrom, are 
not regarded by law as the natural or probable conséquences of the origi- 
nal utterance of the slander. 

2. LiBBL and Slandee iS=»28, 101(1) — Actions fob Slander — Mbasube of 

Damages. 

ïhe légal presumption Is that a slander wlll not be repeated, and that 
its unauthorized répétition and current rumors and reports of It and 
the damages therefrom are not to be antlclpated by the orlginator, and 
are not the natural or probable conséquences thereof, but the proximate 
cause of such damages is the illégal intervening répétition or the making 
by third persons of the current reports and rumors. 

3. Appeal and Ebeoe <S='1053(2) — Eeeoneous Admission of Evidence — Ef- 

fect DP Subséquent Withdrawal. 

The gênerai rule is that if évidence has been erroneously admltted dur- 
ing the trial the error is cured by the subséquent withdrawal of the évi- 
dence before close of the trial or by a clear Instruction to disregard it, 
but when it appears from the record that It made such a strong impres- 
sion on the minds of the Jury that the subséquent vrtthdrawal or In- 
struction probably failed to eradieate it, the defeated party is entitled to 
a new trial. 

Stone, Circuit Judge, dissentlng in part. 

In Error to the District Court of the United States for the Dis- 
trict of South Dakota ; James D. ElUott, Judge. 

Action at law by F. I. Cummins against F. L. Maytag. Judgment 
for plaintiff, and défendant brings error. Reversed. 

Frank R. Aikens, of Sioux Falls, S. D. (Harold E. Judge and 
Charles P. Bâtes, both of Sioux Falls, S. D., on the brief), for plain- 
tif! in error. 

J. U. Sammis, of Sioux City, lowa (ShuU, Gill, Sammis & Stilwell 
and E. E. Wagner, ail of Sioux City, lowa, on the brief), for de- 
fendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

gcsFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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SANEORN, Circuit Judge. This is an action for damages for 
slander. During September, October, November and a part of De- 
cember, 1914, F. I. Cummins, the plaintiff below and so termed here- 
in, was the assistant gênerai manager and was discharging the duties 
of traffic manager, and P. L,. Maytag, the défendant below and so 
called herein, was the président, of the South Dakota Central Rail- 
road Company. Mr. Kirby and Mr. McArthur were stockholders 
and directors of that Company, and Mr. Kirby was its gênerai coun- 
sel. On March 5, 1915, the plaintiff sued Maytag, the défendant, 
for $100,000 damages for publishing certain alleged slanders of him. 
The défendant answered by denying many of the averments of the 
complaint and by pleading that the alleged slanders were privileged 
communications made to the officers of the railroad company, to en- 
able them to protect its interests. The complaint set f orth five alleged 
causes of action. Two of them were dismissed before the case was 
submitted to the jury. 

The material averments of the three which went to the jury were : 
(1) That on or about December 18, 1914, at Sioux Falls, S. D., in 
the office of Mr. Kirby, in the présence and hearing of Mr. Kirby 
and Mr. McArthur, the défendant, Maytag, made this false statement, 
willfully and maliciously, to Mr. Cummins: "I hâve conclusive évi- 
dence that you stole a large amount of coal shipped to the South Da- 
kota Central Railway Company, and diverted the proceeds to your 
own use. My suspicions hâve covered a period of several months, 
and hâve been confirmed by a report of an investigation instituted 
by the Interstate Commerce Commission at the time said investiga- 
tors came to Sioux Palis in the fall of the year 1913 ;" (2) that in 
Chicago, m., on or about November 20, 1914, the défendant, Maytag, 
said to É. T. Radcliffe, "How long will it take to check up the records 
on the 52 carloads of coal that Cummins has gotten away with ;" and, 
(3) that on or about December 17, 1914, at Sioux Falls, S. D., he false- 
ly and maliciously said to E. L. Crimmens, "There has been a syste- 
matic steal going on down there (meaning down at the headquarters of 
the South Dakota Central Railway Company in the city of Sioux 
Palis, or in its yards and terminais in said city), and I hâve évidence 
that he has taken the coal from this list (meaning a list of cars de- 
fendant held in his hand at said time) of cars, and that the coal in 
thèse cars has been stolen by Cummins." 

The trial of the action occupied five days. In the course of it 
évidence was introduced tending to prove that the défendant had 
made the statements alleged in the complaint, that after the dates 
when he was alleged to hâve made them third persons, without his 
authority or request, repeated them, and stated that Maytag had 
made them, and that rumors and reports to that effect were current 
in Sioux Falls. Ail the évidence of thèse répétitions of the defaraa- 
tory statements, of the reports of such third persons that Maytag had 
made such statements, and of the current rumors and reports, were 
objected to by counsel for the défendant on the grounds that they 
were hearsay, that they were not traceable to or binding upon him, 
and that they were incompétent and immaterial. Thèse objections 
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were overruled, exceptions were taken to tliis ruling, and for severaî 
days testimony of thèse répétitions of the slanderous charges by un- 
authorized third persons, of their statements that Maytag had made 
them, and of the current reports and rumors of them was poured 
into the ears of the jurymen. At the close of the trial, however, the 
court on motion of counsel for the défendant, struck ail this testi- 
mony from the record and directed the jury to disregard it. 

Counsel for the défendant, Maytag, assigned the rulings admitting 
this évidence as error, and contend that the injurious efïect of it 
was not cured by the final ruling upon, and direction regarding it. 
There are seventy other alleged errors assigned. But if the admission 
of this évidence was error and if the endeavor of the court to with- 
draw it failed to extract the vice of its admission, there must be a 
new trial, and this assignment will therefore first be considered. 

[1] Is it then the law that évidence of the voluntary and unauthor- 
ized répétition of a slander and of rumors and reports thereof by 
third persons, not under the control of and without the request of 
the originator, is admissible in an action against him for damages 
caused by his utterance of it to other s? Counsel for Mr. Cummins 
contend that this question should be answered in the affirmative : 
(1) Because the originator of a slander is responsible for the nat- 
ural and probable conséquences of his utterance of it; and (2) 
because whether the subséquent unauthorized répétition, reports, and 
rumors are such a conséquence is a matter of fact ordinarily to be 
determined by a jury. Let the proposition that the originator of a 
slander is responsible for the natural and probable conséquences 
of his utterance of it be conceded. Then the question becomes, Is 
it the law that the voluntaiy and unauthorized répétition of a slander 
by third persons, current rumors and reports thereof, and damages 
flowing therefrom, are not as a matter of law the natural or probable 
conséquences of the original utterance of the slander, and that there- 
fore évidence thereof is not admissible in an action for damages 
against the originator? Or is it the law that the question whether 
or not the voluntary and unauthorized répétition of a slander by third 
persons, current rumors and reports thereof, not connected by évi- 
dence with the originator of the slander, and the damages flowing 
from such répétitions, rumors, and reports, are the natural and prob- 
able conséquences of the original utterance is an issue of fact that 
should ordinarily be submitted to a jury, and therefore évidence of 
such unauthorized répétitions, rumors, and reports, and the damages 
therefrom is admissible in évidence against the défendant in an ac- 
tion for slander? 

The court below, at the close of the trial, evidently after a search- 
ing examination and careful considération of this matter, decided 
that the first question must be answered in the affirmative and the 
second in the négative. 

In an action at law this is a court for the correction of errors of 
law of the trial court exclusively, and the question hère is whether 
or not the court below, by making this ruling, fell into an error of 
law, The question it became the duty of that court to décide, and 
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that it now becomes the duty of this court to détermine, was not a 
new one. It was a question which had been repeatedly adjudged 
by the courts of England and of this country. It was not, and it is 
not, what in the opinion of the court below or of this court the rule 
on this subject ought to be if no rule had ever been made by con- 
trolling authority or by the gênerai consensus of judicial opinion. 
But the question was and is: (1) Had the rule of law on this sub- 
ject become established by the weight of respectable authority or 
the consensus of judicial opinion when the court below made its 
ruling? And, if it had been so established, was the ruling of the 
court below in accordance with such weight of authority or judicial 
opinion? If it was, that ruling ought not to be held to be erroneous 
because it was the duty of the court below so to rule, and because 
a settled and certain rule of law on such a subject as that hère in 
question is far more conducive to the administration of justice than 
conflicting authorities and that uncertainty which makes it impossible 
for laymen or lawyers to know what the rule is. 

Counsel for the plaintifï, Cummins, in support of their contention 
that the rule of the court below on this subject is erroneous, insist 
that their view is supported by thèse authorities : Merchants' Ins. Co. 
V. Buckner, 98 Fed. 222, 223, 39 C. C. A. 19; Williams v. Fulks, 
113 Ark. 82, 167 S. W. 93; Moore v. Stevenson, 27 Conn. 14; Zier 
V. Hofflin, 33 Minn. 66, 21 N. W. 862, 53 Am. Rep. 9; Rice v. Cot- 
trel, 5 R. I. 340; Nott v. Stoddard, 38 Vt. 28, 88 Am. Dec. 633; 
Smith V. Moore, 74 Vt. 81, 52 Atl. 320, 321 ; Davis v. Starrett, 97 
Me. 568, 55 Atl. 519. In the citation, discussion, and treatrr^nt of 
thèse and other authorities, counsel fail to notice and consider the 
wide distinction between the line of materiality of évidence in actions 
for libel and the line of materiality in actions for slander which re- 
sults from the fact, among others, that the written or printed in- 
strument which contains the libel proves it, and proof of the cir- 
culation or répétition of that writing or print does not, so far as it 
proves what the libel was, run counter to the basic rule against hear- 
say, while évidence of the répétition of a slander or of rumors or 
reports thereof by third persons to whom the originator never uttered 
it is incompétent, under the rule against hears^y, to prove what the 
alleged slander was, because the répétitions, reports, and rumors are 
necessarily either simple or multiple hearsay, either hearsay or hearsay 
of hearsay. Board of Commissioners v. Keene Five-Cent Savings 
Bank, 108 Fed. 510, 511, 47 C. C. A. 464. This distinction will be 
further considered later, 

We turn to the considération of the authorities. In addition to 
those which hâve been cited attention is called to the facts that in 
McBride v. Ledoux et al., 111 La. 398, 35 South. 615, 100 Am. St. 
Rep. 491, it was held that there was no responsibility for an unau- 
thorized répétition of a communication which was privileged when 
it was made by the défendant, and that in Wheaton v. Beecher, 79 
Mich. 443, 44 N. W. 927, the court left to the jury the question 
whether or not the défendant procured the publication of the defama- 
tion in a newspaper when he communicated it to a reporter, but thèse 
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two eases failed to rule the issue o£ law hère under considération. 
And décisions to the effect that when the défendant publishes a libel 
in a newspaper, pamphlet, or magazine, évidence of the extent of the 
circulation thereof may be proved, such as Palmer v. Mahin, 120 
Fed. 737, 57 C. C. A. 41, Bigelow v. Sprague, 140 Mass. 425, 427, 5 N. 
E. 144, Fry v. Bennett, 28 N. Y. 324, 330, Dalton v. District Court, 
164 lowa, 193, 145 N. W. 498, Ann. Cas. 1916D, 695, and Farrand 
V. Aldrich, 85 Mich. 593, 48 N. W. 628, 630, are also irrelevant, 
because the extent of such circulation is the resuit of the publication 
and of the damage therefrom, which the défendant directly 
causes by the publication he makes or procures. Turning then to the 
authorities cited as directly ruling the légal issue in hand against the 
court below, a careful perusal of the opinions of the courts in those 
cases discloses thèse facts: Merchants' Insurance Co. v. Buckner, 
98 Fed. 222, 223, 39 C. C. A. 19, was an action for a libel contained 
in a letter sent by the défendant to the addressee, the secretary of 
the local board of an Insurance company, with the intention on the 
part of the défendant, which appeared on the face of the letter, that 
the secretary should communicate its contents to the members of 
the board. Moore v. Stevenson, 27 Conn. 14, was an action for a 
libel published in a newspaper by the défendant. Zier v. Hofflin, 
33 Minn. 66, 21 N. W. 862, 53 Am. Rep. 9, was an action for a libel 
published in a newspaper by the défendant. In thèse three cases the 
courts held that in thèse actions for libel, not for slander, the ques- 
tion whether or not the répétition or circulation of the libel, which 
the terms of the letter in the first case, and the fact that the défend- 
ants published the libels in the newspapers, in the other two cases 
showed that they caused and intended to cause, and the damages 
therefrom, were the natural and probable conséquences of the orig- 
inal publications was a question of fact for the jury, and they admit- 
ted évidence thereof. In Zier v. Hofflin, 33 Minn. 66, 21 N. W. 
862, 53 Am. Rep. 9, the case of Miller v. Butler, 6 Cush. (Mass.) 
71, 74, 52 Am. Dec. 768, decided in 1850, is cited. In that case two de- 
fendants sent a libelous private letter to one Bartlett, and the Mas- 
sachusetts court held that the défendants were responsible "for the 
natural and probable publicity that would be given to the libel by 
sending it to Bartlett; not for Bartlett's acts, but for the tendency 
and conséquences of their own acts, in putting the libel into circu- 
lation." 

But this décision has been overruled by the Massachusetts Suprême 
Court and the weight of respectable authority, even in actions for 
libel, runs counter to the décisions just reviewed, and sustains the 
rule applied to this action of slander by the court below. Thus in 
Burt V. Advertiser Newspaper Co., 154 Mass. 238, 247, 28 N, E. 
1, 6 (13 L. R. A. 97), decided in 1891, the trial court in charging the 
jury said: 

"[The défendant] Is not responsible for the Injurious acts of another in 
publlshing, Dut he Is under obligation to the plalntifC to take into account and 
into considération what will be the natural and probable conséquences of his 
act la putting the libel into dreulation. To that extent he is responsible, and 
only to that extent." 
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Of this charge the Suprême Judicial Court of Massachusetts in a 
unanimous opinion, delivered by Judge Holmes (now Mr. Justice 
Holmes of the Suprême Court) said: 

"The gênerai proposition laid down is correct, no doubt, if rigbtly under- 
stood, and It was applied to llbel, under what clrcumstances and with what 
meaning does not appear, in Miller v. Butler, 6 Cush. 71, 74. But if applied to 
libel or slander without further explanation it is likely to be misleading, and 
when put as a qualification of the ruling asked hardly can fail to be so. The 
meaning whicli naturally would be conveyed to the Jury is that, although a par- 
tlcular republication cannot be recovered for, damages may be enhanced by 
the gênerai probability of unlawful republications. This is not the law. 
Wrongful acts of Independent third persons, not actually intended by the de- 
fendant, are not regarded by the law as natural conséquences of his wrong, 
and he is not bound to antlcipate the gênerai probability of such acts, any 
more than a partlcular act by this or that Individual. Hastings t. Stetson, 
126 Mass. 329, 331 [30 Am. Rep. 683] ; ShurtlefiE v. Parker, 130 Mass. 293, 296 
[39 Am. Kep. 3Û4]; Hayes v. Hyde Park, 153 Mass. 514 [27 N. E. 622, 12 
L. R. A. 249] ; Léonard v. Allen, 11 Cush. 241, 246." 

And the gênerai rule, even in lihel cases seems to be that the publisher 
of a libel is not liable for the voluntary republication or répétition 
thereof by others without his request or authority, or for current 
rumors or reports thereof, or the damages therefrom. Gough v. 
Goldsmith, 44 Wis. 262, 265, 28 Am, Rep. 579 ; McDuflF v. Détroit 
Evening Journal Co., 84 Mich. 1, 47 N. W. 671, 673, 22 Am. St. Rep. 
673; Age-Herald Publishing Co. v. Waterman, 188 Ala. 272, 287, 
66 South. 16, 20, 25, Ann. Cas. 1916E, 900; 25 Cyc. 506, note 82. 

[2] But this action is for slander, not for libel, for spoken, not for 
written or printed, words. Evidence of répétition by third persons 
without the request of the originator, and of rumors and reports of 
the scandai, is as to the substance and form of the alleged slander 
hearsay, or hearsay of hearsay, and it falls under the ban of the rule 
against hearsay, while the form and substance of a libel is legally 
evidenced by the writing or print that contains it. The injurions 
natural and probable conséquences of slander are far less than those 
of libel. Slander is but the utterance of words. That utterance is 
ordinarily made in the hearing of one or of a few persons. That ut- 
terance is often, it is probably not too much to say that it is generally 
made in private, in confidence, in the faith that it will not be and the 
intention that it shall not be repeated. This belief and intention is 
not without foundation in reason and in law. It is an illégal act to 
repeat a slander, an act for the damages from which the victim of 
the répétition may maintain an action against the repeater. The 
basic légal presumption on which law and the gênerai action of man- 
kind is based is that men will refrain from unlawful acts, will obey 
the law and discharge their duties, and the great majority do so. So 
it is that the légal presumption is that a slander will not be repeated, 
and that its unauthorized répétition and current rumors and reports 
of it and the damages therefrom are not to be anticipated by the 
originator, and are not the natural or probable conséquences thereof. 
But the proximate cause of such damages is the illégal intervening 
répétition or the making by third persons of the current reports and 
rumors which turn aside the natural séquence of events and isolate 



80 260 FEDERAL REPORTER 

the damages from the unauthorized répétition from those from the 
original slander. Again, a slander is preserved in no fixed or perma- 
nent form. It ordinarily soon fades out and is forgotten like the 
Sound that carries it. But one wlio publishes a libel in a newspaper 
or pamphlet which circulâtes among many people, or even in a pri- 
vate letter, thereby places it in permanent form where it will be more 
likely to continue in existence and to be read by many people, and 
where he causes it to be published in a newspaper or magazine he 
thereby évidences his intention that the readers shall read it, so that 
the natural and probable effect of publishing a libel is far more per- 
manent, ext€nsive, and injurious to the victim than the mère speaking 
of the words it contains to one or more persons. Thèse striking dif- 
férences in the line between material and immaterial évidence in 
actions of libel and slander, and in the différence between the natural 
and probable conséquences of them, is evidenced in the décisions of 
the courts and in the text-books. 

Thus Odgers in his fifth édition of his work on Slander and Libel, 
at page 177, states the distinction in this way: 

"If I am in any way concerned In the making or publishing of a libel, I am 
liable for ail the damages that ensue to the plaintiff from Its publication, but 
If I slander A., I am only liable for such damages as resuit directly from that 
one utterance of my own llps. If B. hears me and chooses to repeat the taie, 
that is B.'s own act, and B. alone is answerable should damages to A. ensue." 

Newell, in the third édition of his book on Slander and Libel, pub- 
lished in 1914, which is the latest and most authoritative American 
text-book on this subject at hand, states the rule on that subject in 
actions for libel, and the marked différence between that rule and the 
rule in actions for slander in the same terms. 

When we turn to the décisions of the courts on the subject under 
considération, only five authorities in actions for slander hâve been 
cited, or hâve come to our attention, which seem to sustain the po- 
sition that the ruling of the court below was erroneous. Thèse are 
Williams v. Fulks, 113 Ark. 82, 85, 167 S. W. 93, Rice v. Cottrel, 
5 R. L 340, 342, Nott v. Stoddard, 38 Vt. 25, 28, 88 Am. Dec. 633. 
Smith v. Moore, 74 Vt. 81, 52 Atl. 320, 331, and Davis v. Starrett, 
97 Me. 568, 55 Atl. 516, 519. But Williams v. Fulks does not rule 
the question. While at page 85 of 113 Ark., at page 94 of 167 S. W., 
the Suprême Court of that state held that évidence of thp fact that 
the slander had been generally circulated in the commumty as the 
resuit of the slanderous words was compétent to show the extent of 
the damages, it added : 

"The question whether the défendants are responsible for damages resultlng 
from mère répétition by other persons Is not properly raised in this case, and 
the court will not undertake t» décide it." 

The four other cases run directly counter to the ruling of the court 
below and to the rule established and sustained by the authorities 
which f ollow : Townsend on Slander and Libel, § 114 ; Ward v. 
Weeks, 7 Bing. 211, 215, 331 ; 131 English Reprint, 81, 83; Hastings 
V. Stetson, 126 Mass. 329, 331, 30 Am. Rep. 683 ; Stevens v. Hartwell, 
11 Metc. 542, 549; Elmer v. Fessenden, 151 Mass. 359, 362, 24 N. E. 
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208, 5 L. R. A. 724; TerwiUiger v. Wands, 17 N. Y. 54, 59, 72 Am. 
Dec. 420; Olmsted v. Brown, 12 Barb. (N. Y.) 657, 661, 665; 
Fowles V. Bowen, 30 N. Y. 20, 22; Bassell v. Elmore, 48 N. Y. 561, 
564; Carpenter v. Ashiey, 148 Cal. 422, 426, 83 Pac. 444, 7 Anii. 
Cas. 601 ; Prime v. Eastwood, 45 lowa, 640, 644 ; Zurawski v. Reich- 
mann, 116 lowa, 388, 389, 90 N. W. 69; Hereford v. Combs, 126 
Ala. 369, 380, 28 South. 582, 585; King v. Sassamann (Tex. Civ. 
App.) 54 S. W. 304; Cameron v. Cockran, 2 Marv. (Del.) 166, 42 
Atl. 454, 457. 

In Léonard v. Allen, 11 Cush. 241, 246, a judgment in an action for 
slander, in that the défendant charged the plaintiff with burning a 
schoolhouse, was reversed because évidence was admitted that after 
the fire it was currently reported in the neighborhood that the de- 
fendant had charged the plaintiff with the burning, and the Suprême 
Judicial Court of Massachusetts said : 

"The objection arlses from the want of proof that the défendant had clrcu- 
lated those charges which were abroad generally In the communlty. The évi- 
dence, so far as it went to connect the défendant with them, was mère hearsay. 
It proved the existence of current reports that the défendant had made such a 
charge, but It went no further." 

This statement is equally true of the évidence of the répétitions, 
rumors, and reports in the case at bar. 

In Carpenter v. Ashiey, 148 Cal. 422, 426, 83 Pac. 444, 7 Ann. 
Cas. 601, the Suprême Court of that state held that the trial court 
rightly excluded from the évidence, newspaper articles which pur- 
ported to state slanderous words the défendant was charged with 
having spoken. 

In Hastings v. Stetson, 126 Mass. 329, 331, 30 Am. Rep. 683, Chief 
Justice Gray, afterwards Mr. Justice Gray of the Suprême Court, 
delivering in 1879, the unanimous opinion of the Suprême Judicial 
Court of Massachusetts, stated the law on this subject in thèse words : 

"It Is too well settled to be now questloned that one who utters a slander 
Is not responsîble, elther as on a distinct cause of action or by way of aggra- 
vation of damages of the original slander, for its voluntary and un.iustiflable 
répétition, without his authority or request, by others over whom he bas no 
control, and who thereby make themselves llable to the persons slandered, and 
that such répétition cannot be consldered in law a necessary, natural, or 
probable conséquence of the original slander." 

It is the endeavor of writers of text-books to state the rules of law 
as they hâve been established by the décisions of the courts at the 
times they respectively write. Newell, in the Third Edition of his 
work on Slander and Eibel, published in 1914, stated the rule on this 
subject as he found it to be at that time, in the words of Chief Justice 
Gray, which hâve just been quoted. 

The resuit of this review of authorities on this subject is that, when 
the trial court ruled that the law was that the voluntary and unau- 
thorized répétition of the slander without the request or intention of 
the originator by persons over whom he had no control, the current 
reports and rumors thereof, and the damages flowing therefrom as 
a matter of law were not the natural or probable conséquences of 
260 F.— e 
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the original slander, that évidence thereof was not admissible against 
the défendant, and instructed the jury to disregard it, there had been 
four décisions to the contrary, one from Rhode Island (Rice v. Cot- 
trel, 5 R. I. 340, 342, rendered in 1858), two from Vermont (Nott v. 
Stoddard, 38 Vt. 25, 28, 88 Am. Dec. 633, and Smith v. Moore, 74 
Vt. 81, 52 Atl. 320, 331, rendered in 1855 and 1902, respectively), 
and one from Maine (Davis v. Starrett, 97 Me. 568, 55 Atl. 519, ren- 
dered in 1903), while the rule of law which the trial court announced 
and applied had been the law in ail the courts in England ever since 
the décision in Ward v. Weeks, in 1830, had been declared by Chief 
Justice Gray in 1879, in Hastings v. Stetson, 126 Mass. 329, 331, 30 
Am. Rep. 683, and by Mr. Newell in 1914, to be too well settled to 
be questioned, and had been adopted, sustained, and applied to the 
trials of actions in slander by the courts of the populous communities 
of New York, Massachusetts, California, lowa, Texas, Alabama, and 
Delaware. In view of this great weight of authority, of this gênerai 
consensus of judicial opinion and adjudication which established and 
maintained the rule of law which the court below folio wed and ap- 
plied in its final ruling, that ruling cannot be held to be error, but 
must be affirmed as the law of this case. 

The unavoidable resuit of this conclusion is that the rulings of the 
court below during the progress of the trial admitting the évidence 
of the répétitions, rumors, and reports of the slander during the sev- 
eral days occupied in the introduction of évidence were erroneous, 
and the défendant demands a new trial on that account. The only 
answer to that demand is that the admission of this évidence was 
not prejudicial to him, because at the close of the trial the court on 
his motion withdrew it and instructed the jury to disregard it. 

[3] The gênerai rule is that if évidence bas been erroneously ad- 
mitted during the trial, the error of its admission is cured by its sub- 
séquent withdrawal before the close of the trial or by a clear per- 
emptory instruction to the jury to disregard it. Pennsylvania Co. v. 
Roy, 102 U. S. 451, 26 L. Ed. 141 ; Specht v. Howard, 16 Wall. 564, 
21 h. Ed. 348; Washington Gaslight Co. v. Lansden, 172 U. S. 534, 
555, 19 Sup. Ct. 296, 43 h. Ed. 543 ; Turner v. American Security & 
Trust Co., 213 U. S. 257, 267, 29 Sup. Ct. 420, 53 E. Ed. 788; Union 
Pacific Ry. v. Thomas, 152 Fed. 365, 371, 81 C. C. A. 491; Balaklala 
Copper Co. v. Reardon, 220 Fed. 585, 587, 136 C. C. A. 186; Oates 
V. United States, 233 Fed. 201, 204, 147 C. C. A. 207; Looker v. 
United States, 240 Fed. 932, 935,_ 153 C. C. A. 618. 

But there is an exception to this rule. It is that, where the appel- 
late court perceives from an examination of the record that the in- 
admissible évidence made such a strong impression upon the minds 
of the jury that its subséquent withdrawal or the instruction to* dis- 
regard it probably failed to eradicate the injurious efïect of it from 
the minds of the jury, there the defeated party did not hâve a fair 
trial of his case, and a new trial should be granted. Waldron v. 
Waldron, 156 U. S. 361, 381, 383, 15 Sup. Ct. 383, 39 L. Ed. 453; 
Armour v. Kollmeyer, 161 Fed. 78, 88 C. C. A. 242, 16 L. R. A. (N. 
S.) 1110; Chicago, Milw. & St. Paul Ry. Co. v. Newsome, 174 Fed. 
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394, 396, 98 C. C. A. 1 ; Knickeibocker Trust Co. v. Evans, 188 Fed. 
549, 566, 567, 110 C. C. A. 347. This case clearly falls under tht; 
exception. One of the chief purposes of providing a judge learned 
in the law to préside over trials by jury, and one of the principal 
duties of such a presiding judge, is to exclude from the évidence, 
and consequently from the knowledge and considération of the jury, 
matters which his learning, expérience, and judgment enable him to 
know are irrelevant and immaterial to the issues on trial. Such mat- 
ters tend to draw the attention of the jury away from a considération 
of the real issues to a contemplation of other questions, and uncon- 
sciously to lead them to render their verdict on the real issues in 
accordance with their views upon false issues. Knickerbocker Trust 
Co. V. Evans, 188 Fed. 549, 566, 567, 110 C. C. A. 347. Trials of 
actions for slander and libel are peculiarly susceptible to evil influ- 
ences from irrelevant and immaterial matters, as are ail actions which 
excite unusual personal feeling or public interest, so that it is pe- 
culiarly désirable that such matters should not creep into the évi- 
dence in cases of this character. The record in this case discloses 
the fact that much immaterial and irrelevant évidence, aside from 
the testimony relative to the répétitions, rumors, and reports of the 
slander, wras introduced in évidence before the jury, and that for 
several days a great mass of évidence on the latter subject was daily 
accumulating in their hearing under the erroneous first ruling of the 
court upon this subject. The resuit of this trial was a verdict against 
the défendant in this action for slander for the unusually large sum 
of $22,500. A careful review of the record leaves no doubt that the 
immaterial and irrelevant matter introduced in évidence before the 
jury made so strong an impression upon their minds that its evil 
efïect was not and could not be eradicated by the court's attempted 
withdrawal and its instruction to disregard it, and that this irrele- 
vant matter enhanced the amount of the verdict and deprived the de- 
fendant of a fair trial. 

There are many other alleged errors assignod by the défendant, but 
under the rule of law hère affirmed, the course of a new trial will 
dififer so radically from that of the trial that has been considered 
that even if some of thèse alleged errors are well assigned they are 
not likely to be committed again, and it would be a useless task to 
State and review tliem now. Let the judgment below be reversed, 
and let a new trial be granted. 

STONE, Circuit Judge. I concur in the resuit because I agrée 
that the évidence of répétition in this case was such that under the 
présent circumstances its efïect could not be removéd from the jury 
even by the clear, forcible charge of the court, and this left in their 
minds the effect of the évidence with no aid in properly considering 
it from the court through the charge, or counsel through argument. 

I dissent from the rule that one who originates a slander cannot 
be held for damages arising from répétitions which are the natural 
and probable conséquences of the original utterance. The majority 
opinion bases this rule upon two grounds, to wit: First, that it is a 



84 260 FEDERAL REPORTER 

settled ruie of law ; and, second, that there exists a différence between 
Hbel and slander which cannot justify the rule in cases of slander. 
I am unable to assent to such views. Of 12 witnesses 10 were inter- 
rogated along the same line, which may be illustrated by the following 
f rom the testimony of witness Crimmen : 

"Q. Was It reported and did you henr the reports on the streets of Water- 
town and Sioux Falls, during the month of December, 1914, that Mr. Maytag 
had charged Mr. Cummins with stealing coal, or words to that effectV A. Yes, 
sir; I did." 

The interrogation of the other two was as follows: 

0. A. Wooley: "Q. Following the 18th day of Decemher, 1914, and in the 
early part of 1915, was It eurrently reported in Sioux City, to your knowledge, 
fJiat Mr. Cummins had been dlscharged from the South Dakota Central Rail- 
way Company because of belng charged wlth irregularities in connection with 
the loss of coal? A. I lieard the statement. Yes, sir." 

A. E. Ayres: "Q. On or about that time, Mr. Ayres, did you Uear rumors 
lu Bioux Falls to the effect that Mr. Cummins had been dlscharged by rea- 
son of having been charged by Mr. Maytag with theft or stea,ling coal and other 
property from the railroad company? A. I heard that Mr. Cummins had been 
dlscharged for a cause, but I didn't hear by what agency or by whom. 

"Q. What was the cause as you heard it? A. Shortage in his accounts." 

The décisions are in conflict as to whether évidence of unauthor- 
ized and unprivileged répétitions of a defamation by third parties, or 
évidence of rumors and reports along the line of the defamatory 
statements are admissible, as affecting the amount of damages. The 
cases excluding such évidence are based upon the theory that dam- 
age flowing from such répétitions, rumors, or reports is not the proxi- 
mate resuit of the original utterance, unless authorized or intended 
by défendant. This is an application to the law of defamation of 
the gênerai rule that the intervention of an indépendant illégal act 
breaks the causal chain, since the défendant cannot be held to hâve 
anticipated and (without other évidence thereof) intended the un- 
lawful act of another as the conséquence of his wrong. The re- 
jection of the above diaracter of évidence in defamation cases is 
followed in England, Alabama, California, Massachusetts, New 
York, and Wisconsin. Ward v. Weeks, 7 Bing. 211; Age- Herald 
Publishing Co. v. Waterman, 188 Ala. 272, 287, 66 South. 16, Ann. 
Cas. 1916E, 900; Hereford v. Combs, 126 Ala. 369, 380, 28 South. 
582; Carpenter v. Ashley, 148 Cal. 422, 426, 83 Pac. 444, 7 Ann. 
Cas. 601 ; Burt v. Advertiser Newspaper Co., 154 Mass. 238, 28 N. 
E. 1, 13 L. R. A. 97 (opinion by Mr. Justice Holmes) ; Elmer 
v. Fessenden, 151 Mass. 359, 362, 24 N. E. 208, 5 L. R. A. 
724 (opinion by Mr. Justice Holmes) ; Shurtleff v. Parker, 130 Mass. 
293, 296, 39 Am. Rep. 454; Hastings v. Stetson, 126 Mass. 329, 331, 
30 Am. Rep. 683; Léonard v. Allen, 65 Mass. (11 Cush.) 241; Ste- 
vens v. Hartwell, 11 Metc. 542; Bassell v. Elmore, 48 N. Y. 561, 
564; Fowles v. Bowen, 30 N. Y. 20; Terwilliger v. Wands, 17 N. 
Y. 54, 72 Am. Dec. 420 ; Austin v. Bacon, 49 Hun, 386, 3 N. Y. Supp. 
587 ; Olmsted v. Brown, 12 Barb. 657 ; Gough v. Goldsmith, 44 Wis. 
262, 28 Am. Rep. 579. None of the above cases is based upon any 
présence of hearsay évidence, nor any différence between libel and 
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slander affecting this question. The sole ground is as stated above. 
That this is the only ground is further shown by such cases as 
Fowles V. Brown, 30 N. Y. 20, 22, cited above and in the majority 
opinion, where the originator of the slander was held liable when the 
répétition was lawful, being privileged. The Delaware case, Camer- 
on V. Cockran, 2 Marv. 166, 42 Atl. 454, cited in the majority opinion, 
was from the superior court. The two lowa cases cited, Zurawski 
V. Reichmann, 116 lowa, 388, 90 N. W. 69, and Prime v. Eastwood, 
45 lowa, 640, do net hold that .such évidence is never admissible, but 
that it is inadmissible unless "the circumstances under which it was 
repeated" be shown, clearly intimating that under some circumstances 
it would be admissible. The Texas case cited, King v. Sassaman 
(Tex. Civ. App.) 54 S. W. 304, contained no such question. The 
point there was one of variance between words said and those proven. 
As to that the court said défendant was liable for what he had actu- 
ally said, not for what others might say he had said. The opposed 
doctrine that such évidence is admissible in defamation cases is 
based upon the theory that défendant is responsible for the natural 
and probable conséquences of his utterance and whether the subsé- 
quent répétition or rumor is such a conséquence is a matter of fact 
ordinarily to be determined by the jury. This view is supported in 
the fédéral courts, Arkansas, Connecticut, Minnesota, and Rhode 
Island. Merchant's Ins. Co. v. Buckner, 98 Fed. 222, 39 C. C. A. 19 
(6th C. C. A., opinion by Mr. Justice Day) ; Williams v. Fulks, 113 
Ark. 82, 167 S. W. 93; Moore v. Stevenson, 27 Conn. 14; Zier v. 
Hofflin, 33 Minn. 66, 21 N. W. 862, 53 Am. Rep. 9; and Rice v. Cot- 
trel, 5 R. I. 340. In McBride v. Ledoux, 111 La. 398, 35 South. 615, 
100 Am. St. Rep. 491, it was held that there was no responsibility 
for an unauthorized répétition of a communication which was privi- 
leged when made by défendant. In Wheaton v, Beecher, 79 Mich. 
443, 44 N. W. 927, it was left to the jury to détermine whether the 
défendant "procured" the publication of the defamation in a news- 
paper when he communicated it to a reporter of that paper. With 
the décisions of respectable jurisdictions conflicting I see no reason 
for deciding that the matter has been authoritatively settled. This 
very case illustrâtes the doubtfulness of the question, for a capable 
trial judge first admitted and then excluded this testimony. While 
the question was not and is not a settled one, yet if it were true that 
ail of the courts which had spoken had been one way that should not 
control in this jurisdiction, where there had never been any expres- 
sion, if that view of the law were regarded as incorrect. Not in- 
frequently fédéral courts refuse to follow earlier expressions of the 
highest courts of a state within the same territorial jurisdiction. If 
this conflict of law in the same jurisdictional limits is justifiable be- 
cause it is the duty of each court to décide the law as its wisdom and 
conscience dictate, how much more should this be done where the 
authority relied upon is entirely from outside. This is peculiarly 
so in actions sounding in tort. Men may deal with titles and make 
contra cts in view of what they think the law to be, as established by 
décisions, but they do not commit torts on any such basis. As no 
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décision controlling in this circuit exists, and as décisions outside the 
circuit conflict, this seems to me an instance where the justice of the 
contending views should be examined and a décision reached on that 
basis alone. 

While recognizing the plausibihty of the rule rejecting this évi- 
dence and the high authority supporting that view, I cannot think that 
it is correct. AU compensât ory damages are based upon injury ac- 
tually suffered by the plaintiff because of defendant's wrongful act 
and the amount of such damages by the extent of the injury. The 
injury from defamation is, as to extent, unique in one important fea- 
ture. Usually the extent of injury dépends almost entirely upon the 
extent of the circulation of the defamation. This has been recog- 
nized in this court (Palmer v. Mahin, 120 Fed. 737, 746, 57 C. C. A. 
41), and in other jurisdictions, including some which hold third 
party répétitions, rumors, and reports inadmissible. Bigelow v. 
Sprague, 140 Mass. 425, 5 N. E. 144 (opinion by Mr. Justice 
Holmes); Fry v. Bennett, 28 N. Y. 324, 330; Dalton v. Dist. Court, 
164 lowa, 187, 193, 145 N. W. 498, Ann. Cas. 1916D, 695 ; and Farrand 
V. Aldrich, 85 Mich. 593, 48 N. W. 628. The very décisions which 
exclude this évidence wrhen "unauthorized" by the défendant con- 
cède its importance and approve its admission if it is affirmatively 
shown that the défendant authorized or "intended" the répétition, 
rumor, or report. Clearly there should be very substantial reason 
for excluding évidence so vitally bearing upon the important inquiry 
as to the extent of injury and ensuing damages. The most funda- 
mental rule in the law of proximate cause would not only sanction 
but compel the admission of this character of évidence. That rule 
is that a wrongdoer is answerable for the natural and probable re- 
sults of his act, or, as often expressed, for such results as he might 
reasonably hâve anticipated. Certainly the répétition of a defamation 
or its growth into a rumor or current report is a natural and prob- 
able resuit of its utterance and to be reasonably anticipated. That 
unfortunate resuit as surely follows and spreads as do the ever-wid- 
ening circles from a stone thrown into water. The human weakness 
to repeat the unusual, the salacious, and the scandalous is an ever- 
present agency which common knowledge recognizes as needing only 
the impetus of a defamatory statement to awaken into fuU activity. 
The actually existing, well-known tendency and resuit should not, 
in my judgment, be obliterated by any presumption that persons will 
not commit an unlawful act by repeating slander. Why then should 
one who starts a false, malicious attack upon the character of a man 
or woman, with fuU knowledge that it will spread like wild fire, be- 
held innocent of the gênerai conflagration? 

The reason given for this unusual freedom from responsibility is 
that there is a corollary to the above gênerai rule to the effect that the 
intervention of an independent wrongful agency breaks the légal 
causal connection, and that the unprivileged répétition of a defama- 
tion is such an agency. Such a rule exists and such a répétition is 
an independent wrongful agency. There is a prima facie ground 
therefore for the application of the rule. But nowhere is it more im- 
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portant to apply the basic axiom that "reason is the souI of the law" 
than when a ruie of law, apparently applicable to a set of facts, re- 
sults in seeming injustice. This necessity is accentuated when the 
set of facts under considération is not merely vagrant and unusual, 
but is typical of a large and important class of fréquent récurrence. 
The reason and history of this rule require examination to détermine 
whether a situation possibly within its letter is within its real intent 
and spirit. 

Sedgwick in his work on Damages (9th Ed.) § 111b, has well 
said that — 

"The légal distinction between what is proximate and what is remote is not 
a logical one, nor does It dépend upon relations of time or space; it ia 
purely practical, the reason for distinguishing between proximate and remote 
causes being a purely practical one." 

The practical reason for treating the intervention of a wrongdoer 
as an insulation breaking the causal connection is that such wrong- 
doer is nearer to the resulting injury, may himself be held in dam- 
ages therefor, and the plaintifï should not be given a duplicate re- 
covery. The origin and usual application of this rule connect it with 
the common character of tort where the injury is a single occurrence, 
as harm to person or property. As so applied this rule ordinarily 
accords well with the demanda of justice. We are not concerned hère 
with instances where the fault of the intervening wrongdoer was simp- 
ly non-action in failing to nullify the effect of the wrongful act be- 
fore it reached the plaintifï. However, a well-known exception or 
parallel rule is that where the original wrongdoer intended the re- 
suit actually brought about by the intervening wrongdoer he is liable. 
The considérations of practical justice forming thèse rules seem to 
be as foUows: That plaintiff should be allowed one complète recov- 
ery for an injury wrongfuUy inflicted; that this requisite is ordina- 
rily sufficiently afforded when it is given against the active wrongdo- 
er nearest in the causal séquence to the injury without looking fur- 
ther back; that it is unjust to permit a wrongdoer, who intended the 
injury and foresaw the intervention of the later wrongdoer, to escape 
liability. Keeping in mind thèse practical reasons for practical rules 
designed to work justice, the application of those rules to the tort 
of defamation may be tested. Having in view cause and effect, this 
tort is often unlike any other. Unless the entire claimed damage is 
spécial, the plaintifï is seeking to recover for the gênerai damage donc 
to his réputation. Knowing, as reasonable men, that this dépends 
largely upon how widely the defamation has been spread, how can 
the jury intelligently gauge that damage, or how can the court later 
rule upon the justice of the amount of verdict if there be déniai of 
ail évidence upon that point? How is the plaintiff to be accorded 
his complète recovery, or how is the défendant to be protected against 
excessive recovery if neither party can show the extent of the injury? 
Another suggestion bearing upon the practical, substantial justice of 
the situation is this : The wider the circulation, the greater the dam- 
age, yet there is a correspondingly increasing difficulty, often impos- 
sibility, of the plaintifï being able to locate, for purposes of légal sat- 
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isfaction, ail or any appréciable number of the talebearers whose busy 
tongues hâve been set wagging to his grievous in jury by defendant's 
act. Léonard, C, in Bassell v. Elmore, 48 N. Y. 561, 568. Se that, 
if the theory of the rule that responsibility ceases with the injury to 
his réputation in the minds of those to whom défendant communi- 
cated the defamation is really carried into practice, the plaintiff could 
require of the défendant but a minimum of the injury he had received. 
Yet every one knows that none of this entire injury would hâve been 
received had not the défendant set rolling the growing bail of defama- 
tion which has finally crushed the fairest one of plaintiff's possessions. 
The publication may hâve been made under circumstances designed 
and shaped to prevent or confine its further circulation, and such 
are for the jury to consider. On the other hand, if intent is to govern, 
why exclude the opération of a fundamental principle used Ihrough- 
out the law in determining intent, namely, that one is presumed to 
know and to intend the natural and probable conséquences of his act. 
The question hère is not of punitive damages and evil motive, but of 
compensatory damages and légal intent. Since the defamer must 
know what ail men know, that the natural and probable conséquence 
of publishing a defamation is its répétition and wide circulation, he 
should be held to intend that resuit and be held responsible for it. 
If he is thus responsible the measure of that responsibility lacks a 
gauge of fact, unless the extent of that répétition or circulation can 
be shown. 

Hère an honorable man has been, the jury found, falsely and ma- 
liciously branded as a félon by his employer and in connection with 
that employment. The charge meets him when he seeks employment, 
shames his children among their schoolmates, ruins his crédit, and 
blights the well-earned réputation of a lifetime. Défendant made the 
statement to seven différent persons, of whom four testified affirma- 
tively that they did not believe the charge, one dénies hearing such 
a charge, and two were not witnesses. If défendant is liable only for 
the injury donc plaintiff's réputation in the minds of thèse seven per- 
sons, the court would be puzzled, even under the existing libéral rule 
as to amount of verdicts in defamation cases, in upholding the' jury 
assessment of $22,500. The efïect upon thèse seven hearers is not 
the gist of plaintiff's injury. It is : That having before borne a good 
name, thereafter this charge originated by défendant became common 
rumor, so that it was widely known that défendant had made such 
an accusation, and that because thereof, he (plaintiff) sought em- 
ployment in vain, he suffered anguish on account of his children being 
shamed among their schoolmates, his crédit was ruined, and his rép- 
utation besmirched. Whether this rule be applicable where the de- 
fendant is a mère conveyor of the defamation as distinguished from 
the origînator thereof we need not inquire, because hère the défendant 
was the originator. Nor do I think it necessary that the testimony 
show that any of the particular persons named in the pétition as hear- 
ing the slander repeated it to others. Défendant is shown to hâve 
been the originator of the slander, and the répétitions covered by the 
testimony gave him as the origin. He sent out the poison, and it 
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traveled everywhere under the sanction of his name. I cinnot doubt 
that the rumors and reports which injured plaintiff are parts of the 
stream of which he alone was the source. 'To hold that this cannot 
be shown, nor défendant be held responsible therefor, does not meet 
my ideas of justice. As said by Léonard, C, in Bassell v. Elmore, 
48 N. Y. 561, 568: 

"A slanderous charge gets in circulation. and is many times repeated until 
it often becomes impossible to trace it so that it shall appear to hâve been 
carrled directly from the slanderer to the person from whom the peauiiary 
Injury has been sustalned by the party complainlng. The rule is entirely too 
favorable for the malicious slanderer. He should be held responsible when 
It can be proven, as in this case, that the slander uttered did come to the 
knowledge of some person, who acted upon It to the pecunlary injury of the 
plaintiff." 

It is suggested that in this regard there is a différence between libel 
and slander, which justifies a différence in rule. No case suggests 
such a différence, and I see no basis therefor. Material divergencies 
based on différences between Hbel and slander should be sparingly 
made, and only where the basis therefor is very clear, because, as 
said by Judge Cooley in his work on Torts (3d Ed.) p. 366, "Slander 
and libel are différent names for the same wrong accomplished in 
différent ways." Also see Newell's Slander and Libel (3d Ed.) 
§29. 
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(Circuit Court of Appeals, Eighth Circuit. June 28, 1919.) 

No. 196. 

1. Courts <©=3497 — Conflicting Jueisdiotion — Peioritt of Jurisdiction. 

The gênerai rule is that the légal custody of specillc property by one 
court of compétent jurisdiction wlthdrawa it, so far as is necessary to ac- 
complish the purpose of that custody, untll the purpose Is completely ac- 
complished, from the jurisdiction of every other court. 

2. Bankbtjptct <S=:3l99 — Liens Obtained Through Judioial Peoceedingm- - 

iNSOLVENCT OF DEBTOE. 

Under Bankr. Act, § 67f (Comp. St. § 9051), providing that ail levies and 
olhcr liens obtained throiigh judieial proceedings against u person who is 
Insolvent at any time within four months prior to the flling of a pétition 
in bankruptcy against him upon which an adjudication is made shall be 
null aud void, and the property affected shall pass to the trustée, the in- 
solveney of such person at the time the Icvy is made or the lien attaches, 
and the admission or proof of that insolvency, are indispensable condi- 
tions of an avoidance of such a levy or lien. 
S. BANKBtrPTCY "©=3288(2) — Summakt Jurisdiction of Court — Adverse Claim- 

ANTS. 

A creditor who caused a levy to be made on personal property ol a 
bankrupt seven weeks prior to the bankruptcy, and a receiver appointed 
ou his pétition by a state court of compétent jurisdiction who took pos- 
session of the property and held it at the time of the adjudication, both 
claiming the validity of the levy, held adverse claimants, with a right to 
hâve their elalm adjudicated in the plenary action. 

^=For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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4. Bafkbuptct <&=»39H1) — Eitkct on Sttit in State Court. 

A State court, having jurisdiction of the parties and subject-matter In 
a suit pendlng before it, in whlch property of the défendant had been 
levled upon and was in the hands of a receiver appointed by the court, 
and issue had been joined on the question of defendant's right to hold the 
property as exempt, held not deprived of jurisdiction to proceed to a dé- 
termination of such issue by the fliing of a pétition In bankruptcy by dé- 
fendant, where the banlcruptcy proceedlngs were not brought to Its at- 
tention by proper notice and pleadings. 

5. Bankruptcy ®=»20(1) — Courts of Bankruptcy — Equitable Pbinciples. 

A court of banltruptcy is a court of equity, and ought not to permit 
itself to be used for the purpose of perpetrating a fraud or attainlng au 
inéquitable resuit which a state court is successfully endeavoring to 
prevent. 

Stone, Circuit Judge, dissenting. 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Arkansas; Frank A. Youmans, Judge. 

In the matter of Lula M. Oliver, bankrupt. On pétition of G. W. 
Martin and another to revise an order of the District Court. Re- 
versed. 

J. H. Evans and C. I. Evans, both of Booneville, Ark., for peti- 
tioners. 
W. B. Rutherford, of Perryville, Ark., for respondent. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. G. W. Martin and W. A. McNeill 
hâve presented to this court a pétition to revise an order of the District 
Court which affirmed an order of the référée made on February 15, 
1918, in the matter of the estate of Eula M. Oliver, a bankrupt, deny- 
ing the motion of the petitioners to modify the order of the référée 
made February 8, 1918, wherein he determined that the bankrupt was 
entitled to certain personal property of the value of $459.50 as her 
exemptions, and ordered "that the said articles be delivered to the 
bankrupt forthwith" by striking from it the order for the delivery 
of the property to the bankrupt. When this order of delivery was 
made, and when Lula M. Oliver filed her pétition in bankruptcy and 
was adjudged a bankrupt, this property was in the légal custody of the 
chancery court of l,ogan county, Ark., and in the actual possession of 
its receiver, Martin. A brief statement of the material facts dis- 
closed by the record will aid in the considération of the questions of 
law hère presented. 

On December 30, 1915, Lula M. Oliver and V. E. Oliver, her 
husband, were indebted and gave their promissory note to the Bank 
of Magazine for $412.60, and mortgaged certain town lots in Mag- 
azine to secure this debt. At the same time, without considération 
and for their accommodation, the petitioner, W. A. McNeill, signed 
this note as their surety. On September 10, 1917, in a suit brought 
by the bank against Lula M. Oliver, V. E. Oliver, and W. A. McNeill 

.ftssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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in the chancery court for the Southern district of Logan county, of 
the subject-matter of and the parties to which that court had jurisdic- 
tion, that court rendered a decree of foreclosure of that mortgage, of 
a sale of the mortgaged property, and of the issue of an exécution 
against the défendants therein for any balance of the judgment not 
paid by the sale. The lots were sold and the proceeds applied, but 
there remained unpaid a balance of $272.27. On the Ist day of No- 
vember, 1917, McNeill caused the bank to issue an exécution on the 
judgment, and to levy it upon the personal property of Lula M. OHver, 
including that hère in controversy. On November 8, 1917, McNeill 
presented to the chancery court of Arkansas in the foreclosure suit a 
pétition in which he alleged that, on the same day on which the de- 
cree of foreclosure was rendered, Lula M. Oliver made a chattel mort- 
gage of ail her personal property to one Kent Ruble, for the fraudu- 
lent purpose of hindering and delaying the collection of her debt to 
the bank; and that on the Ist day of November, 1917, when the levy 
was made, she and her husband were loading a car at Magazine with 
ail their visible property, billing it in the name of Meade Oliver, a 
brother of her husband, and shipping it permanently out of the state of 
Arkansas with the fraudulent intent of defeating the collection of the 
balance of the judgment from this property, and compelling McNeill, 
her accommodation surety, to pay it. He prayed for the appointment 
of a receiver of ail this personal property, and that at the final hearing 
the fraudulent mortgage of Kent Ruble be set aside, and ail the proper- 
ty be sold to pay the balance of the judgment. On this pétition the 
Arkansas chancery court appointed W. M. Martin receiver of this 
personal property on the 8th day of November, 1917, and ordered 
him to keep it safely, subject to the further order of that court. He 
immediately took possession of it and still holds it. Lula M. OHver 
answered this pétition of McNeill that ail the property levied on and 
in the hands of Martin, the receiver, was exempt from levy or sale, 
but she did not deny any of McNeill's averments of her intents and 
attempts to defraud him and the bank. On February 8, 1918, upon 
the pleadings and proceedings in the main suit, the pétition of McNeill, 
the answer of Lula M. Oliver, and oral testimony of witnesses while 
"V. E. Oliver and Lula M. Oliver were présent in person and by their 
soliciter," as its decree recites, the chancery court of Arkansas found 
and decreed that on November 1, 1917, Lula M. Oliver and V. E. 
OHver were shipping ail their property, in the name of Meade Oliver, 
permanently out of the state, with the fraudulent intent and purpose 
of defeating the collection of the balance of the judgment there- 
from, and compelling McNeill to pay it; that they made the chat- 
tel mortgage to Kent Ruble on February 10, 1917, for the fraudu- 
lent purpose of delaying and hindering the collection of the judgment; 
that Lula M. Oliver was not entitled to hold the property in question 
as exempt, and that her claim of its exemption was disallowed; that 
the mortgage to Ruble was set aside and held for naught; and that 
Martin the receiver should proceed to sell the property and apply the 
proceeds to the payment of the balance of the judgment. 
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Meanwhile, on January 23, 1918, while this property was in the 
légal custody of the Arkansas court, and in the actual possession 
of Martin, the receiver, Lula M. Oliver filed her voluntary pétition in 
bankruptcy, was adjudged a bankrupt, and notices of this adjudication, 
and that the first meeting of creditors would be held on February 8, 
1918, were mailed to the Bank of Magazine and McNeill, but neither 
of them ever appeared in the bankruptcy proceedings except to chal- 
lenge the jurisdiction of the bankruptcy court and of its officers sum- 
marily to try the title to or to take this property from the chancery 
court or its officers. At the first meeting of the creditors on February 
8, 1918, without notice to, or any application for, or demand of the 
property from the chancery court or its receiver, Martin, the référée 
made his détermination that the property in controversy vsras exempt, 
and ordered it delivered to Lula M. Oliver. 

When the pétition in bankruptcy was filed, and when the adjudica- 
tion was made on January 23, 1918, and when the order for the de- 
livery of this personal property was made on February 8, 1918, this 
property was in the légal custody of the Arkansas chancery court, in 
a suit of which and of the parties to which it had plenary jurisdiction. 
When that suit was commenced, when Martin was appointed receiver, 
and when he took possession of the property, Lula M. Oliver was the 
owner of it, and the bankruptcy court and its officers took their inter- 
est in and title to it subject to the actual possession of the receiver 
of the chancery court, to that court's jurisdiction over it, and to the 
rights to it of the parties to the suit in that court. In that state of the 
case the order of the référée that the receiver of the state court and 
McNeill, the Henholding creditor, should deliver this property to 
Lula M. Oliver, who was one of the parties défendant in the suit in 
the state court, was erroneous for more than one reason. 

[1] The gênerai rule is that the légal custody of spécifie property 
by one court of compétent jurisdiction withdraws it, so far as is 
necessary to accomplish the purpose of that custody, until the pn- 
pose is completely accomplished, from the jurisdiction of every 
other court ; that the court which first acquires jurisdiction of spécifie 
property by the lawful seizure thereof, or by the due commencement of 
a suit in that court from which it appears that it is, or will become, 
necessary to a complète détermination of the controversy involved or 
to the enforcement of the judgment or decree therein, to seize, to 
charge with a lien, sell, or exercise other like dominion over it, there- 
by withdraws that property from the jurisdiction of every other court, 
and entitles the former to retain the control of it requisite to efïectuate 
its judgment or decree in the suit free from the interférence of every 
other tribunal. Sullivan v. Algren, 160 Fed. 366, 370, 87 C. C. A. 318 ; 
Farmers' Loan & Trust Co. v. Lake Street Elevated Railroad Co., 
177 U. S. 51. 61, 20 Sup. Ct. 564, 44 L. Ed. 667; Mound City Co. 
V. Castleman et al., 187 Fed. 921, 924, 110 C. C. A. 55. According to 
this gênerai rule, the Arkansas court would hâve had exclusive juris- 
diction to djetermine the question of Lula M. Oliver's claim to an ex- 
emption of this property and to hold and dispose of it according to its 
décision. 
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[2] But the bankruptcy law, section 67f (Act July 1, 1898, c. 541, 
30 Stat. 564 [Comp. St. § 9651]), déclares that ail judgments, attach- 
ments, and other liens, obtained through légal proceedings, against 
a person who is insolvent, at any time within four months prier 
to the filing of a pétition in bankruptcy against hini, shall be deemed 
nuU and void in case he is adjudged bankrupt, and that the prop- 
erty affected shall pass to the trustée as a part of the estate of the 
bankrupt, unless the court shall order the levy or other lien pre- 
served. But under this section of the bankruptcy law the insol- 
vency of the person against whom the légal proceedings are taken 
at the time the levy is made or at the time the lien attaches, and 
the admission or proof of that insolvency are indispensable con- 
ditions of an avoidance of such a levy or lien. Stone-Ordean-Wells 
Ce. v. Mark, 227 Fed. 975, 979, 142 C. C. A. 433 ; Keystone Brew- 
ing Co. V. Schermer, 241 Pa. 361, 88 Atl. 657, 31 Am. Bankr. Rep. 
279, 281, 282 ; Simpson v. Van Etten (C. C.) 6 Am. Bankr. Rep. 204, 
205, 206, 108 Fed. 199, 201 ; Severin et al. v. Rohinson, 27 Ind. App. 
55, 60 N. E. 966; Collier on Bankruptcy (lOth Ed.) 963, par. "e." 
And this record contains no évidence or proof of any such insolvency. 
On the other hand, the only debt of Lula M. Oliver which it discloses 
is the unpaid balance of the judgment $272.27, and she recited the 
value of the personal property she mortgaged to Ruble in September, 
1917, to be $830, and declared that the other property she claimed 
as exempt after her adjudication in bankruptcy was worth $485. 
McNeill, the creditor, and Martin, the receiver, therefore had, when 
the pétition was filed, and still hâve, the actual possession of the 
Personal property in controversy under an order of a compétent 
chancery court. 

[3] They were and are claiming a lien thereon to secure a valid 
debt under a levy made seven weeks before the pétition in bank- 
ruptcy was filed, and are also claiming that the property in their 
possession was not exempt when levied upon, and that Lula M. 
Oliver was not insolvent when the levy was made. McNeill and Mar- 
tin are therefore adverse claimants of their lien and of this property, 
in the actual possession thereof, within the meaning of the bankruptcy 
law; they had and bave the right to a trial and adjudication of their 
claim to and to the possession of it in a plenary action, according to 
the course of the common law, or in a suit in chancery, according to 
the principles and rules of equity; and neither the bankruptcy court 
nor any of its officers had any jurisdiction or authority as against them 
summarily, and wîthout any notice or application to the state court 
for the delivery of the property, to try or adjudge any of the issues 
which conditioned the validity of the claims of Martin and McNeill, 
or summarily to order the receiver of the chancery court to deliver that 
property to Lula M. Oliver, the défendant, in the suit in the state 
court. In re Rathman, 183 Fed. 913, 925-928, 106 C. C. A. 253 ; 
Shea v. Lewis, 206 Fed. 877, 880, 124 C. C. A. 537; Jaquith v. 
Rowley, 188 U. S. 620, 621, 625, 626, 23 Sup. Ct. 369, 47 L. Ed. 
620; In re M'Mahon, 147 Fed. 684, 685, 77 C. C. A. 668; Frank v. 
VoUkommer, 205 U. S. 521, 522, 526, 529, 27 Sup. Ct. 596, 51 L. Ed. 
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911 ; Carling v. Seymour Lumber Co., 113 Fed. 483, 484, 51 C. C. A. 
1; In re Silberhorn (D. C.) 105 Fed. 899; In re Michie (D. C.) 116 
Fed. 749; Bardes v. Hawarden Bank, 178 U. S. 524, 532, 533, 20 Sup. 
Ct. 1000, 44 L. Ed. 1175; Louisville Trust Co. v. Comingor, 184 U. 
S. 18, 24, 25, 22 Sup. Ct. 293, 46 L. Ed. 413 ; Babbitt v. Dutcher, 216 
U. S. 102, 103, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969; 
Murphy v. Hofman Co., 211 U. S. 562, 570, 29 Sup. Ct. 154, 53 h. Ed. 
327. 

An adverse claimant, whose lien attaches within four months 
prior to the filing of the pétition in bankruptcy, and which is not 
conditioned by the insolvency of the debtor at the time such lien 
attached, has ail the rights and privilèges of an adverse claimant 
whose lien attached more than four months before the filing of the 
pétition, because it is excluded from the provisions of section 67f, and 
is entitled to the trial of its claim in a plenary suit. Jones v. Springer, 
226 U. S. 148, 155, 33 Sup. Ct. 64, 57 L. Ed. 161 ; In re Shea (D. C.) 
211 Fed. 365, 369; Tripp v. Mitschrich, 211 Fed. 424, 426, 128 C. C. 
A. 96; Stone-Ordean-Wells v. Mark, 227 Fed. 975, 979, 142 C. C. A. 
433. 

[4] Again, even if the proposition just stated were not sustainable, 
and if the bankruptcy court had the jurisdiction and right to draw 
from the chancery court of Arkansas the possession of this prop- 
erty and the détermination of the issues there pending concerning 
it, still the order of the bankruptcy court upon the receiver of the 
State court to deliver the property to L,ula M. Oliver without first 
causing notice of the bankruptcy proceedings to be given to that 
court, and without causing a motion or application to be made to 
it for an order on its receiver to deliver over the property, was er- 
roneous. That court had full jurisdiction of the parties to the suit 
before it, of the property in its possession, and of the issues, whether 
or not Lula M. Oliver was insolvent when the levy was made, and 
whether or not the property was exempt when the pétition in bankrupt- 
cy was filed and the adjudication in bankruptcy was made. It proceed- 
ed with. its suit, so far as this record shows, without any notice to it of 
the bankruptcy proceedings, or any motion, or application in or to it, 
regarding the possession or disposition of the property, either by the 
bankruptcy court or any of its officers, and rendered its final decree 
that the property was not exempt, that McNeill's lien upon it was valid, 
and that the property be sold to pay it. As the Suprême Court said 
in Jones v. Springer, 226 U. S. 148, 155, 33 Sup. Ct. 64, 65 (57 1,. Ed. 
161), "But in a case like the présent, where, under an attàchment levied 
before the pétition was filed, the property had been put into the hands 
of a receiver, without notice of the pétition, it is not true that ail power 
and jurisdiction of the local court were ended before notice of the 
bankruptcy proceedings." If the bankruptcy court or its officers took 
any right or title to this property or to its possession, they took it 
from Lula M. Oliver pendente lite, and subject to the actual posses- 
sion and lawful custody of that property in the chancery court. If 
they had any such rights the Arkansas court, on a suitable applica- 
tion or motion, would undoubtedly hâve preserved and enforced them. 
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Neither the bankruptcy court, nor any of its officers, nor Lula M. 
Oliver nor her counsel, both of whom, the final decree recites, were 
présent when it was rendered, caused any such pétition or application 
or niotion to be made to the state court. If rendered its final decree, 
and no sound reason is perceived, under this state of facts, why that 
decree did not render the adjudication thereby that Lulu M. Oliver was 
entitled to no exemption of this property, and that it be sold to pay the 
balance of the judgment res adjudicata, and estop her, and ail claim- 
ing under her, from asserting any claim to the possession or to any in- 
terest in this property, except to the surplus of the proceeds above 
the amount required to pay the balance of the judgment. Eyster 
V. Gaff, 91 U. S. 521, 525, 23 L. Ed. 403 ; Dimock v. Révère Copper 
Co., 117 U. S. 559, 564, 565, 6 Sup. Ct. 855, 29 L. Ed. 994; Muser 
V. Kern (C. C.) 55 Fed. 916; Stout v. Lye, 103 U. S. 66, 67, 69, 26 L. 
Ed. 428. 

In Eyster v. Gafï, where a state court, notwithstanding the com- 
mencement of bankruptcy proceedings and an adjudication of bank- 
ruptcy after the suit was commenced, proceeded to final judgment, 
the Suprême Court said: 

"The court In tïie case before us had acqulred jurlsdlction of the parties 
and of the subject-matter of the suit. It was compétent to adnilnlster full 
justice, and was proeeeding, according to the law whlch governed such a 
suit, to do so. It could not take judiclal notice of the proceedings in bank- 
ruptcy In another court, however seriously they might hâve affected the rlghts 
of parties to the suit already pending. 

"It was the duty of that court to proceed to a decree as between the par- 
ties before it, until by some proper pleadings in the case it was informed 
of the changed relations of any of those parties to the subject-matter of the 
suit. Having such jurlsdiction, and performing its duty as the case stood 
in that court, we are at a loss to see how its decree can be treated as void. 
It is almost certain that if at any stage of the proeeeding, before sale or 
final confirmation, the assignée had intervened, he would hâve been heard 
to assert any right he had, or set up any défense to the suit. The mère 
fillng in the court of a certlficate of hls appointment as assignée, wlth no 
plea or motion to be made a party or to take part in the case, deserved no 
attention, and received none." 

Smalley v. Laugenour, 196 U. S. 93, 96, 97, 25 Sup. Ct. 216, 49 
L. Ed. 400, fails to rule this case on account of the many différences 
in the facts in the two cases, and, among others, because when the 
pétition in bankruptcy was filed in the Smalley Case the property in 
controversy was, and it continued to be, in the possession of the bank- 
rupt or of his successor in interest, or the bankruptcy court or its offi- 
cers, until the subséquent exécution sale, so that the exécution credi- 
tors were not adverse claimants in the actual possession of the prop- 
erty at the time of the filing of the pétition in bankruptcy, but the 
bankruptcy court, by virtue of the possession of the bankrupt and the 
subséquent possession coming to it, had jurlsdiction to draw to itself 
the property, and summarily to détermine the claims for liens upon it, 
while in the case in hand the créditer and receiver of the state court 
were adverse claimants in actual possession of the property in con- 
troversy when the pétition in bankruptcy was filed and ever since. 
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Chicago, Burlington & Quincy R. R. Co. v. Hall, 229 U. S. 511, 33 
Sup. Ct. 885, 57 L. Ed. 1306, does not rule this case for many othcr 
différences in the facts, and because in that case the insolvency of the 
bankrupt, at the times the liens and garnishments attached, was either 
admitted or proved, for the opening statement of the case déclares 
such insolvency, so that in that case the lienholders never had any 
substantial claims, and were not adverse claimants in the light of sec- 
tion 67f, for their liens attached within four months of the filing 
of the pétition in bankruptcy, when the bankrupt was insolvent. 229 
U. S. 511, 514, 33 Sup. Ct. 885, 57 h. Ed. 1306. On the other hand, 
in the case at bar, the insolvency of the debtor when the lien attached 
was neither admitted nor proved, but bbth that issue and the issue of 
exemption, which necessarily involves it, were in litigation in the state 
court when the pétition in bankruptcy was filed, and they hâve since 
been adjudged by that court against the bankrupt in the regular course 
of its procédure. 

[5] Finally, a court of bankruptcy is a court of equity and it ad- 
ministers the law in the spirit of equity. One cannot read the record 
that was before the court below, and that is before this court, with- 
out a strong conviction that the pétition for an adjudication in bank- 
ruptcy, and the application for the exemption of this property was 
another attempt of the bankrupt, like her making of the fraudaient 
mortgage to Ruble, and her endeavor to ship ail her property per- 
manently out of the state to Meade Oliver, by the use of the bank- 
ruptcy court, to hinder, delay, and to def raud the accommodation surety 
into paying her debt, and to prevent him from obtaining repayment. 
A fédéral court of equity ought not to permit itself to be used for the 
purpose of perpetrating a fraud or attaining an inéquitable resuit 
which a state court is successfully endeavoring to prevent. Zeitinger 
v. Hargadine-McKittrick Dry Goods Co., 244 Eed. 719, 722, 723, 157 
C. C. A. 167, 

For the reasons which hâve been stated, perhaps at too great length, 
the order for the delivery of this property by the receiver of the 
state court to Lula M. Oliver should be stricken from the order of 
the référée of February 8, 1918. Accordingly let the order of thé 
court below, made on March 20, 1918, affirming the order of the réf- 
érée, entered February 15, 1918, denying the motion of the petitioners 
to modify the referee's order of February 8, 1918, determining the 
exemptions of Lula M. Oliver, and ordering that the articles thereby 
held to be exempt be delivered to the bankrupt forthwith, be revised 
and reversed, and let the court below make an order to the effect that 
the order of the référée of February 8, 1918, be modified by setting 
aside and striking from it the words, "and that the said articles be de- 
livered to the bankrupt forthwith," and let the petitioners recover their 
costs. 

TRIEBER, District Judge. I concur in the (resuit upon the 
ground that notice of the bankruptcy proceedings should hâve been 
given to the chancery court by proper pleadings, when the cause was 
finally heard in that court. 
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I aiso concur in the resuit upon the ground that notice of the heur- 
ing before the çeferee, when the application for exemption was acted 
on, should hâve been given to the receiver of the state court, and Mc- 
Neill, the judgment créditer and plaintiff in the action p'nding in the 
chancery court. 

STONE, Circuit Judge (dissenting). This is a pétition to revise an 
order of the District Court confirming an order of the référée in 
bankruptcy denying a motion to modify an order allowing certain 
property as exemptions to the bankrupt, and directing the delivery 
thereof to her by the receiver of the state court, in whose custody it 
then was. The motion sought to annul that portion of the order di- 
recting such delivery. The petitioners hère are the receiver and the 
judgment créditer in the state court. 

This debtor is evidently seeking to avoid payment of an honest debt. 
She had before endeavored to do this in an unlawful and fraudulent 
manner by a bogus mortgage and by a concealed removal of her 
property. Thèse attempts the court will promptly prevent. But she 
has also attempted to attain the same resuit in lawful methods, by 
claiming exemptions. The fédéral and state législative policy is to 
prevent a créditer from completely stripping his debtor of ail property, 
unless the debtor is willing that such may be donc. This is feunded 
upon the theory of public policy, which deems it more important that 
a debtor shall be left a pittance vi^ith which te sustain himself and 
family than that his debts shall be paid. No exemption can be claimed 
by an insolvent debtor without the object and resuit of avoiding pay- 
ment of honest debts. But this avoidance the law sanctions to the ex- 
tent of the permitted exemptions. The motive of the debtor in claiming 
exemptions or his prior attempts, however unlawful and reprehensible, 
hâve nothing to do with his exemption rights, unless expressly made 
material by statute. Therefore I think the prier questienable conduct 
of this debtor, and her évident désire and design to escape this indebt- 
edness, hâve nothing to do with her right to claim and secure exemp- 
tions allowed by the statutes of Arkansas, operating directly, or, 
through the Bankruptcy Act, indirectly. In my judgment the Zeiting- 
er Case is net applicable. That was an attempt by unfaithful corpo- 
rate officers, who were about te be made responsible for their derelic- 
tiens, to avoid that resuit by threwing inte voluntary bankruptcy a 
solvent corporation. Undoubtedly the court could inquire into such a 
transaction, and prevent itself being used for such a nefarious pur- 
pose, where no real groUnd of bankruptcy existed. But it is not wrong- 
ful to claim légal exemptions and no attack is hère attempted upon 
the propriety of the adjudication of bankruptcy, but it is expressly 
admitted that the référée acted properly in allowing this very property 
as exempt from creditors generally. 

Admitting that the property was properly allowed to. the debtoi 

as exempt from her gênerai creditors, the contreversy is as to 

whether it was subject to the judgment lien of petitioners and as to 

what tribunal should détermine that matter. There is no dispute what- 

260 F.— 7 
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soever as to the character of this lien or the time ît attached. It is a 
judgment levy lien, attaching less than four months prior to the filing 
of the pétition in bankruptcy. Such a lien is nullified by the bankrupt- 
cy adjudication, urider section 67f of the Bankruptcy Act, if, at the 
time of its attachaient, the bankrupt were insolvent. 

Petitioners claim that any adjudication made of that matter was 
not binding upon them because there was lack of due process of 
law, since they were not notified thereof, and had no légal opportunity 
to be heard. The finding of the référée in ruling on the motion to 
modify was that they had been duly notifàed of the adjudication of 
bankruptcy and of the creditors* meeting to be held February 8th. 
This is not questioned and therefore must be taken as true. There be- 
ing no point as to the form of that notification, we must présume that 
it was in accordance with law, and followed the form prescribed by 
gênerai order 38, form No. 18 (89 Fed. xxxvi, 32 C. C. A. ix), which 
provides "at which time the said creditors may attend * * * and 
transact such other business as may properly come before said meet- 
ing." This broad language has been held sufficient to authorize con- 
sidération, at such meeting, of the allowance of exemptions. In re 
Hilbom (D. C.) 104 Fed. 866. Also see Smalley v. Langenour, 196 
U. S. 93, 25 Sup. Ct. 216, 49 L. Ed. 400. It would seem entirely prop- 
er at such time to make the allowance of exemptions where, under 
gênerai order 15 (89 Fed. vii, 32 C. C. A. xviii), no trustée was to be 
appointed. Petitioners had notice of, and are bound by, any action 
which could properly be taken at that meeting, and their absence is due 
to their own voluntary act. Again, they had, in so far as they desired 
it, a sufficient day in court when they were accorded full hearing upon 
their motion to modify that order of the référée. At that time they 
raised no point of lack of due process at the previous hearing, but 
confined themselves to questioning the jurisdiction of the référée as 
to part of his earlier order. 

Petitioners also claim that the référée made no adjudication up- 
on the necessary facts of insolvency of the bankrupt at the time 
the lien attached, and résidence of the bankrupt necessary to entitle 
to exemptions. It may be that no oral or written testimony as to either 
of thèse facts was presented to the référée, but he was authorized to 
find ail necessary facts from the unopposed motion for exemption 
allowance. When petitioners filed their motion they made no such 
claim, and, after resting alone on their claim of lack of jurisdiction, 
they cannot now question the basis in fact of the ruling of the référée. 

Finally they claim that the référée had no jurisdiction to order de- 
livery of the property set ofif by him as exempt. They say that they 
are adverse claimants, through their judgment lien, to this property, 
and that their rights thereto cannot be determined in a summary pro- 
ceeding before the référée, but are triable only in a plenary suit before 
some court of proper jurisdiction, which, in this instance, is, they say, 
the statç chancery court, having custody of the property through the 
possession of its receiver. 

The allowance of exemptions to a bankrupt is a necessary step 
in the administration of his estate by the bankruptcy court. No 
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oîher court can perform or interfère with this duty of the bankruptcy 
court. This jurisdiction is exclusive. 

The extent of this jurisdiction is the détermination that certain 
specified property falls within the state exemption laws, that the 
bankrupt is entitled to exemptions, and that the particular prop- 
erty shall be set aside as exempt from claims of his gênerai credi- 
tors. The conclusion, therefore, is that the state chancery court 
hère had no jurisdiction to décide the question of exemptions aft- 
cr the pétition in bankruptcy was fiiled. 

Such adjudication has no necessary connection with the détermina- 
tion of any spécial claims of title or interest in, or right against, that 
spécifie property by particular creditors or by others. Such adverse 
titles, interests, or rights can be decided only in plenary proceedings 
Ijrought in the courts designated by section 23 of the Bankruptcy Act 
(Comp. St. § 9607). With exceptions not hère material, such 
courts are those, fédéral or state, having gênerai jurisdiction of the 
persons and subject-matter. Physical custody of the res by a court 
is a paramount ground of gênerai jurisdiction. Therefore the state 
court hère had exclusive jurisdiction to détermine any adverse claims 
to this property in its possession. No such claim was presented to that 
court or decided by it. The only controversy in that court was whether 
the debtor was entitled to exemptions under the state law. The filing 
of the bankruptcy pétition had taken from the state court, and placed 
in the bankruptcy court, ail jurisdiction to détermine debt exemptions. 
That court had no jurisdiction, therefore, to order a sale of that 
property by its receiver for the purpose of satisfying the earlier judg- 
ment. 

But is this an adverse claim within the meaning of the Bankruptcy 
Act and judicial décisions when the circumstances hère are consid- 
ered? 

The bankruptcy statutes are complète within themselves as to 
the disposition to be made of ail of the property of the bankrupt. That 
disposition is divided into two gênerai classes, namely, that which the 
debtor is to be allowed to retain and that which is to be divided 
among his creditors. Ail of it cornes into the jurisdiction of the 
bankruptcy court. Even that allowed to the debtor (C, B. & Q. Ry. 
Co. v. Hall, 229 U. S. 511, 515, 33 Sup. Ct. 885, 57 L. Ed. 1306) comes 
there for ségrégation, identification, and appraisement. As said in the 
Hall Case (229 U. S. 516, 33 Sup. Ct. 887, 57 L. Ed. 1306), "custody 
and possession may be necessary to carry out thèse duties." If the 
custody is in the hands of some one opposing delivery thereof to the 
trustée under an adverse claim thereto, and if the establishment of 
such claim could or would defeat or modify the title coming to the 
trustée, it might be proper to détermine that claim in a plenary suit, 
for the trustée should acquire and administer only such titles, rights, 
and interests in property as belong to the bankrupt. But if, admitting 
the claim in so far as it is alleged to be adverse, there is no right to 
possession as against the trustée shown, then obviously there is no 
necessity for such plenary action, because, in reality, no substantial 
ground has been alleged for withholding from the trustée the rightful 
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possession. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 
405; Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 
555 ; Smalley v. Langenour, 196 U. S. 93, 25 Sup. Ct. 216, 49 L. Ed. 
400; Lazarus v. Prentice, 234 U. S. 263, 34 Sup. Ct. 851, 58 L. Ed. 
1305. 

Measuring this controversy by this standard, what do we find? 
The facts are that the référée, in a proper manner, made the allow- 
ance of exemption; that no objection thereto has been made by any 
one, including thèse petitioners; there is no dispute that the exemp- 
tions covered ail of the property of the bankrupt. The lien relied 
upon is an ordinary exécution or judgment lien admittedly procured 
within four months of the filing of tlie bankruptcy pétition. Such a 
lien is void if the debtor were insolvent when it was procured, whether 
the property be exempt or not. The petitioners nowhere allège that 
the debtor was then solvent. The record is barren of any such claim 
or issue, either in the bankruptcy court or in the state chancery court. 
But what would be the eflfect, even if it were admitted that the debtor 
was solvent when the lien affixed? That would in no wise affect the 
allowance of exemptions to the debtor. It is against just such levies 
and liens that exemptions protect the property of the debtor. If he 
had property beyond the amount allowable as exemptions, there might 
be some question as to the choice of property for exemption, or as 
to the survival of a lien against it as property beyond that allowable. 
No such situation is hère. The undisputed facts are that the bankrupt 
was entitled to ail of the scheduled property as exemptions, and that 
it was held by a state court receiver for the sole purpose of preserving 
it to satisfy an ordinary judgment debt belonging to a creditor listed 
by the bankrupt. Such a creditor could not possibly hâve a right to 
satisfaction from the property set aside, and the only property which 
could hâve been set aside, as exempt. The fact that steps had been 
taken through exécution levy in no way affects the rights of the par- 
ties. There was no efifective, substantial adverse claim. Therefore 
the summary order of the référée was correct. 

What is really sought by petitioners is to hâve the state court usurp 
the exclusive jurisdiction of the bankruptcy court to décide and allow 
exemptions and to nullify its order in that matter. 

I think the pétition should be denied and the order affirmed. 



EEIE R. CO. V. HANSEN. 

(Circuit Court of Appeals, Third Circuit. Juiy 24, 1919.) 

No. 2426. 

Master and Servant <©=>278(3) — Action for Death of Servant— Proof of 
Négligence of Shipowner. 

Tlie deatli of the master of a lighter, who was struck on the liead and 
killed by tlie cap rail of the vessel, which was tom loose by the sudden 
tautening of a line from a tug to which he had just made fast, and 
which, when .slaok, hnng over a corner of the rail, hsld not shown by the 
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évidence to hâve been due to négligence of the owner as alleged, In that 
the timber of the log rail wns unsonnd; it being shown that it had been 
rebuilt of sound timber within three months. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Pétition in admiralty of the Eric Railroad Company, owner of Erie 
lyighter 108, for Hmitation of Hability. From a decree aw^arding dam- 
ages to Fred Hansen, administrator of Théodore Thonassen, peti- 
tioner appeals. Reversed. 

George S. Hobart, of Jersey City, N. J., for appellant. 
Ralph N. Kellam, of Philadelphia, Pa., for appellee. 

Before WOOELEY, Circuit Judge, and THOMPSON and MOR- 
RIS, District Judges. 

WOOEEEY, Circuit Judge. Thonassen, an employé of Erie Rail- 
road Company, died from injuries sustained on one of its lighters 
when engaged in interstate commerce. Hls administrator brought 
an action against the Railroad Company in a court of the State of 
New Jersey, under the Fédéral Employers' Liability Act (Act April 
22, 1908, c. 149, 35 Stat. 65, as amended by Act April 5, lylO, c. 143, 
36 Stat. 291 [Comp. St. §§ 8657-8665]), to recover for damages which 
Thonassen's dependents had sustained through his death. While this 
sait was pending, the Railroad Company, the owner of the lighter, 
filed a pétition in the District Court of the United States for the Dis- 
trict of New Jersey, under Admiralty Rule 54, claiming the benefits 
of the Shipowners' Limited LiabiHty Acts (sections 4282 to 4289, in- 
clusive, of the Revised Statutes as amended by the Acts of June 26, 
1884, 23 Stat. 57, and June 19, 1886, 24 Stat. 80 [Comp. St. § 8027]) 
and praying an injunction against the prosecution of the suit in the 
state court. Appropriate proceedings followed, including an in- 
junction, référence for the appraisement of the lighter, her tackle, ap- 
parel and furniture, and a monition to ail persons claiming damages 
for injuries occasioned by the disaster to appear and prove their 
claims. Thonassen's administrator contested thèse proceedings at 
each stage and challenged the Court's jurisdiction to limit the peti- 
tioner's liability and thereafter to détermine the same, on the ground 
that the Fédéral Employers' Eiability Act repealed by implication the 
Shipowners' Limited Liability Acts as to cases which come within 
the provisions of the former. The learned trial judge decided ad- 
versely to the claimant's contention on authority of The Passaic, 190 
Fed. 644, and 204 Fed. 266, 122 C. C. A. 466, and on his own rea- 
soning. The Court then proceeded to trial (The Benefactor, 103 U. 
S. 239, 26 L. Ed. 351) and rendered a decree holding the petitioner 
liahle to the claimant for the full amount of the lighter's appraisal 
The petitioner appealed. 

As the claimant did not take a cross-appeal from the action of the 
trial judge in granting the pétition of the shipowner to limit its lia- 
bility under the applicable statutes, the correctness of his rulings in that 
regard is not involved in this appeal. This statement is made for the 
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purpose of showing that the court's rulings on the Fédéral statutes 
involved in thèse proceedings are in no way embraced in the reversai 
of the court's decree which is to follow. 

In this appeal, there is no question of law; the question is one 
purely of fact. 

The tug Waverly was preparing to tow Erie Lighter No. 108 from 
Weehawken to Brooklyn. The tug picked up the lighter at a Wee- 
hawken dock and by stern lines puUed her from the slip out into the 
river. Intending to tow the lighter, not tandem, but lashed to her 
side, the tug let go the lines and moved to a position slightly distant 
from the lighter, in which the port bow of the tug was at right angles 
with the starboard bow of the lighter. The tug, with bow up-stream 
and engines stopped, relied upon the strong ebh tide then flowing to 
bring the lighter down stream toward her. The tug was light and 
stationary; the lighter, heavily laden, moved broadside with the tide 
toward the tug. As the bow of the tug came into position athwart 
the bow of the lighter, a deck hand on the tug passed a strap to Thonas- 
sen, the captain of the lighter, and, with one end fast to the tug, 
directed him to make the other end fast to the lighter. The strap was 
a spliced loop of line six fathoms long and about one and three- 
quarter inches thick. The tug captain intended to use the line thus 
made fast to arrest the motion of the bow of the lighter, and then 
allow the tide to swing the stern of the lighter toward the stern of 
the tug. When the two craft came side by side, he intended to lash 
them together and thus complète the manoeuvre. 

When the deck hand passed the strap to the lighter, Thonassen 
caught it and put it over the bow bit. One line of the loop trailed 
properly over the lighter rail; the other, being quite slack, fell over 
the starboard side and around the starboard corner. As the lighter 
sagged with the tide and was falling into place along the port side 
of the tug, the slack of both strands of the strap was quickly taken 
up. As the one which overhung the starboard corner became taut, 
it rose with great impetus, struck the corner cap rail, tore it from its 
fastening and threw it into the air, striking Thonassen on the head 
and causing injuries from which he died. 

Thèse facts are not disputed. The controversy arose out of the 
inferences to be drawn from them. 

The claimant's position at the trial, and on appeal, was that Thonas- 
sen's death was due either to négligence or to inévitable accident, that 
the manner of the accident raises a presumption of négligence, and 
that, accordingly, the burden of proving inévitable accident rests upon 
the petitioner, citing Hawgood & Avery Transit Co. v. Meaford 
Transp. Co., 232 Fed. 564, 146 C. C. A. 522; The Lackawanna (D. 
C.) 201 Fed. 773. The défense was lack of négligence on the part of 
the petitioner and contributory négligence on the part of the décèdent. 

We recognize that there are maritime accidents which from their 
very nature raise a presumption of négligence, as, for instance, when 
a barge drifts from her moorings and floating down stream comes 
into collision with other craft. There the presumption is that the 
thing would not hâve happened but for some négligence in mooring 
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the barge. This presumption may, however, be overcome by proof of 
inévitable accident arising, for instance, from a vis major, as a flood 
or ice floe, against which no précaution could hâve prevented that 
which followed. It is very clear to us that the accident in this case 
was not of a nature that admits of any presumption of négligence. 
Négligence in this case, if any existed, must be proved, and must be 
proved as charged, to warrant recovery. The négligence with which 
the claimant charged the petitioner was its failure to provide the dé- 
cèdent with a reasonably safe place in which to work and with reason- 
ably safe working appliances. As there was no proof of négligence 
with référence to unsafe appliances, the sole question, generally stated, 
was, whether the place in which the décèdent worked was reasonably 
safe, and, particularly stated, whether the log rail of the lighter, 
from which the cap rail was torn, was sound or rotten. There was 
just one witness who testified for the claimant on this issue. He 
qualified as an expert lighter builder, and in response to a hypothetical 
question embracing the undisputed facts of the case, testified, that 
in his opinion the cap rail would not hâve been displaced by the strap 
if the log rail had been sound; though, later on cross-examination, 
he weakened the force of this testimony by admitting that a taut Hne 
as distinguished from a slack line could tear a cap rail from a per- 
fectly sound log rail and that he had seen the thing done. 

The horizontal cap rail was beveled on its edge and overhung the 
vertical log rail a distance no greater than the diameter of the bevel, 
which was slightly less than the diameter of the strands of the strap. 
The learned trial judge seemed impressed by what he conceived to 
be the physical impossibility of a line of the size of the one used 
catching under the limited beveled projection of the cap rail and 
wrenching it off. We hâve been similarly impressed; but the uncon- 
troverted fact is that the line did something to the cap rail. It may 
or it may not bave caught under it. Be that as it may, it did tear it 
off, and with a force sufficient to send it flying through the air. We 
think, however, this was explained by another witness who testified to 
what is familiar to ail of us, which is, that when a slack line is sud- 
denly made taut, it bounds from its slackened position to its taut 
position with great force and is capable of doing great injury. In 
this case, one end of the line was fast to a stationary tug of the dead 
weight of 200 tons, and the other end was fast to a moving lighter 
which with her cargo was of a dead weight of 450 tons. Manifestly, 
the résultant strain on the line was great. When the line yielded to the 
strain and jumped to its taut position it did it with a blow, or, as the 
witness said, with a "slam," the force of which when exerted by such 
a great moving weight must hâve been tremendous. We can imagine 
that such a blow from the line would alone and without the line being 
caught beneath the projection force the cap rail from its fastening, 
just as a blow of a hammer or ram would tear it away. But we are 
not concerned with the manner in which the cap rail was torn from 
its place. We are concerned with the reason for its giving way. The 
fact is it was torn away. The point of inquiry, therefore, is, was 
it torn away because of négligence of the petitioner in having it 
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fastened to a rotten log rail? The answer to this question, we think, 
dispenses with discussion of the défense of contributory négligence, 
and of inévitable accident, for if the log rail was sound, no négligence 
of the petitioner was proved. 

Against the testimony of the expert that the log rail was rotten be- 
cause the cap rail yielded to the blow of the line, and because also the 
spikes were but slightly bent — a phase of his testimony to which we 
give little weight — there is affirmative testimony on behalf of the peti- 
tioner that the lighter had been rebuilt but two or three months be- 
fore the accident and that the log rail of the lighter had been renewed 
and made of sound timher. There was also testimony that the log rail 
was examined within forty-eight hours after the accident and was 
found to be perfectly sound. This is fact testimony of eye witnesses 
opposed to opinion testimony of an expert, and it should, we think, 
prevail, especially as the credibility of the witnesses so testifying was 
not impeached. As the log rail on the lighter at the time of the acci- 
dent was on the lighter at the time of the trial, it was easily within 
the power of the claimant, if the rail was rotten, afHrmatively and 
positively to prove that fact. 

Slow as an appellate court always is to disturb facts found by a 
trial judge who has seen and heard the witnesses, we are constrained 
in this case to make opposite fîndings and to hold that the claimant has 
not proved that the decedent's death was due to the petitioner's négli- 
gence. 

The decree below is reversed. 



TATSTJKICHI KUWABARA v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. August 4, 1919.) 

No. 3161. 

Aliens <S=>50 — Immigration — Exclusion — Teachbrs — "Labobeb." 

Immigration Aet, § 3, excludlng contract laborers, but provldlng that 
sucli provisions "stiall not be lield to exclude • • • persons belongiug 
to any recognized learned profession," held not to exclude a Japanese 
alien, seeklng admission for the purpose of teaching the Japanese lan- 
guage, history, geography, and arithmetic in an establlshed school, be- 
cause (1) the dolng so is not to perform labor within the meaning of the 
act, and (2) such teacher may properly be regarded as belonglng to a 
recognized learned profession. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Laborer.] 

Appeal from the District Court of the United States for the District 
of Hawaii ; Horace W. Vaughan, Judge. 

Habeas corpus by Tatsukichi Kuwabara against the United States. 
From a judgment discharging the writ, petitioner appeals. Reversed. 

This Is an appeal from a judgment dlsmlssing a writ of habeas corpus the 
court below had granted the appellant upon a pétition presented by him settlng 
forth, among other thingî, that he is a subject of the Bmperor of Japan and 

(gsaFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta Si Indexa» 
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came from that empire to Hawaii July 12, 1917, by a certain named steamshlp, 
having a duly authenticated passport issned by the proper autliorltles ot Ja- 
pan, showing that he is a teaclier ; that he left Japan ïor the purpose of en- 
gaging in the practice of his profession as a teacher in Hawaii; that he is 
imprisoned and restrained of his liberty by the United States Immigration In- 
specter at Honoluhi, the cause of such imprisonraent belng that the United 
States Board o( Immigration Inspectors at that port had ordered the petitioner 
to be deported and returned to Japan, his imprisonment and restraint being 
for the purpose of such déportation. 

By stipulation of the parties there was added to the pétition for the writ the 
testimoiiy presented by the petitioner to the Board of Immigration Inspectors 
by whose order the petitioner was denied a landlng, and upon which testimony 
the board based its order of déportation, ard there was also added to the pé- 
tition a statement of the fact that the petitioner had appealed from that order 
to the Secretary of Labor at Washington, which appeal was by that otticer 
denied. After argument upon the record thus made the court below dismissed 
the writ. 

Lightfoot & Lightfoot, of Honolulu, T. H., for appellant. 

S. C. Huber, Û. S. Atty., of Honolulu, T. H., and Annette Abbott 
Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. Atty., both of San 
Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Section 3 
of the Act of February 5, 1917, entitled "An act to regulate the im- 
migration of aliens and the résidence of aliens in the United States" 
(39 Stat. 875, c. 29 [Comp. St. 1918, § 4289y4b]), provides, among other 
things as follows: 

"That the followlng classes of aliens shall be excluded from admission into 
the United States ; * » * Persons herelnafter ealled contract lahorers, who 
hâve been Induced, assisted, encouraged, or solieited to migrate to thls coun- 
try by offers or promises of einployment, whethor such offers or promises are 
true or false, or In conséquence of agreements, oral, written or printed, ex- 
press or linplied, to perforin labor in this country of any kind, skllled or un- 
sUlUed: * * • Provlded further, that skllled labor, if otherwise admissi- 
ble, inay be Importcd If labor of lilce kind unemployed cannot be found In this 
country, and the question of the necessity of importing such skllled labor in 
any particular instance may be determlned by the Secretary of Labor upon 
the application of any person interested, such application to be made before 
such importation, and such détermination by the Secretary of Labôr to be 
reached after a full hearing and an investigation into the facts of the case : 
Provided further, that the provisions of this law applicable to contract labor 
shall not be held to exclude professional actors, artists, lecturers, singers, 
nurses, ralnisters of any religious dénomination, professors of collèges or 
semiuaries, persons belonglng to any recognlzed learned profession, or per- 
sons employed as domestie servants -. • » • Provlded further, that the 
Commissioner General of Immigration wlth the approval of the Secretary of 
Labor shall issue rules and prescribe conditions, including exaction of such 
bonds as may be necessary, to control and regulate the admission and return of 
otherwise inadmissible aliens applying for temporai'y admission. • * • " 

The act also provided for the appointment of boards of spécial 
inquiry "by the Commissioner of Immigration or inspector in charge 
at the various ports of arrivai as may be necessary for the prompt 
détermination of ail cases of immigrants detained at such ports under 
the provisions of the law," to consist of three members to be selected 
from such of the immigrant officiais in the service as the Commission- 
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er General of Immigration, with the approval of the Secretary of 
IrâboT, should from time to time designate as qualified to serve on 
such boards, and provided for an appeal to the Secretary of Labor 
from the décision of a majority of such board denying the right 
of the alien to enter this country. 

The pertinent évidence bearing upon the right of the appellant to 
enter the country consists of his own testimony and of the state- 
ment in the record that the applicant is possessed of a passport is- 
sued by the Japanese Mînister for Foreign Afïairs April 11, 1917, 
which passport states that he "is a teacher and that he is going to 
proceed to Hawaii as a teacher." The appellant testified before the 
Board of Spécial Inquiry, among other things, tlîat a Mr. Shiji, of the 
Hongkong Mission in Honolulu, left Japan the year before for Hawaii 
as a Buddhist priest, at which time the witness told him that he would 
like to go to Hawaii as a teacher, if he could, and that subsequently 
Shiji wrote him a letter, with the Japanese Consul General's certifi- 
cate, in which he said that there were many Japanese language schools 
in Hawaii, and that if the witness should come there he could get him 
a position in any place, mentioning Lahaina, if he should like to go 
there, and also mentioning a school on the island of Oahu. Asked 
what kind of a certificate from the Japanese Consul General Shiji 
sent him, the witness answered : 

"The Hongwanjl Mission made application to the Japanese consul, wnà. 
stated that they wanted a Japanese language teacher, and the Consul General 
certlfled for a passport. Q. Could you not hâve secured a passport anyhow, 
without the Consul General's certificate, being a teacher? A. No; I could not 
get It without the Consul General's certificate from hère (Hawaii). Q. Oan- 
not ail teachera get passportsî A. No." 

The witness further testified in efïect that he attended the com- 
mon school in Japan for 8 years, and finished the grammar school, 
and then entered the Hiroshima Ken Normal School, and went there 
for 4 years, and graduated March 28, 1904. The witness also testi- 
fied that he had been engaged in teaching 13 years, having taught S 
years in the grammar school at Numata Hiroshima Ken, Japan, 
and having had charge of the Ochihai Grammar and Manual Training 
School for 6 months. He further testified that his intention was to go 
to Hongwanji School at Lahaina, Maui, to teach the Japanese lan- 
guage, history, geography, and arithmetic. Being asked, "In what 
grades are you going to teach?" he answered, "Grammar grade; 
but I can teach higher than that." 

The question in the case is whether such a teacher is precluded 
by the Act of Congress of February 5, 1917, from entering the United 
States, which act, as has been seen, excludes "contract laborers, who 
hâve been induced, assisted, encouraged, or solicited to migrate to 
this country by offers or promises of employment, whether such of- 
fers or promises are true or false, or in conséquence of agreements, 
oral, written or printed, express or implied, to perform labor in 
this country of any kind, skilled or unskilled," but which in express 
terms exempts from the provisions of the act "professional actors, ar- 
tists, lecturers, singers, nurses, ministers of any religious dénomination, 
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professors of collèges or seminaries, persons belonging to any recogniz- 
ed learned profession, or persons employed in domestic service." 

The Act of Congress of February 26, 1885 (23 Stat. 332, c. 164), en- 
titled "An act to prohibit the importation and migration pf f oreigners 
and aliens under contract or agreement to perform labor in the United 
States, its territories, and the District of Columbia," provided in 
its first section that it should "be unlavvful for any person, company, 
partnership, or corporation, in any manner whatsoever, to prepay the 
transportation, or in any way assist or encourage the importation or 
migration of any alien or aliens, any foreigner or foreigners, into 
the United States, its territories, or the District of Columbia, un- 
der contract or agreement, paroi or spécial, express or implied, made 
previous to the importation or migration of such alien or aliens, for- 
eigner or foreigners, to perform labor or service of any kind in the 
United States, its territories, or the District of Columbia." 

An alien residing in England was employed by the Church of the 
Holy Trinity, in the city of New York, to come to that city and take 
charge of its church as its pastor. It being claimed on the part of 
the government that the church corporation in making that contract 
had violated that provision of the Act of February 26, 1885, it was 
held by the trial court that the défendant was liable to the penalty 
provided for therein. But on appeal to the Suprême Court (Church of 
Holy Trinity v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. 
Ed. 226), the judgment was reversed; that court holding that, while 
the contract complained of came within the letter of the statute, it 
did not come within the intent or spirit thereof , and that the statute had 
no application to such a case, the court saying, among other things: 

"It must be conceded that the act of the corporation Is within the letter or 
this section, for the relation of rector to his church is one of service, and im- 
plies labor on the one side with compensation on the other. Not only are the 
gênerai words 'labor' and 'service' both used, but also, as it were to guard 
against any narrow interprétation and eniphasize a breadth of meaning, to 
them is added 'of any kind,' and, further, as noticed by the Circuit Judge in 
his opinion, the flfth section, whlch makes spécifie exceptions, among them 
professional actors, artists, lecturers, slngers, and domestic servants, strength- 
ens the idea that every other kind of labor and service was Intended to be 
reached by the first section. While there is great force to this reasoning, we 
cannot think Congress intended to denounce with penalties a transaction llbe 
that in the présent case. It is a familiar rule, that a thlng may be within 
the letter of the statute and yet not within the statute, because not within 
its spirit, nor within the intention of its makers. This bas been often as- 
serted, and the reports are full of cases illustrating its application. This Is 
not the substitution of the will of the judge for that of the leglslator, for fre- 
quently words of gênerai meaning are used in a statute, words broad enough 
to include an act in question, and yet a consïderation of the whole législation, 
or of the circumstances surrounding Its enactment, or of the absurd résulta 
which follow frora giving such broad meaning to the words, makes it unrea- 
sonable to believe that the leglslator intended to include the partleular act." 

The court în that case, after citing numerous cases in support 
of its ruling, as well as citing the title of the act, said, at page 463 
of 143 U. S., at page 513 of 12 Sup. Ct. (36 L. Ed. 226) : 

"Agaln, another guide to the meaning of a statute is found In the evil 
whlch it is designed to remedy ; and for this tbe court properly looks at oon- 
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temporaneous events, the situation as it exlsted, and as It was pressed upon 
tlie attention of tlie législative body. United States v. Union Pacifie Railroad, 
91 D. S. 72, 79 [23 L. Kd. 224]. The situation which called for this statute was 
briefly, but fully, stated by Mr. Justice Brown, wlien, as District Judge, lie de- 
cided the case of United States v. Craig [O. C] 28 Fed. 795, 798: 'The motives 
and history of tlie act are matters of eommon knowledge. It had becoino 
tlie practice for large capitalists in this country to contract wlth their agents 
abroad for the shlpment of great numbers of an Ignorant and servile class oc 
foreign laborers, under coutracts, by which the employer agreed, upon the one 
hand, to prepay their passage, while, upon the other hand, the laborers agreed 
to work after their arrivai for a certain time at a low rate of wages. The 
efifect of this was to break down the labor market, and to reduce other labor- 
ers eugaged in like occupations to the level of the assisted immigrant. The 
evil flnally became so flagrant that an appeal was made to Coiigress lor 
relief by the passage of • the act in question, the design of which was to 
ralse the standard of foreign immigrants, and to discountenance the migration 
of those who had not sutiicient means in their own hands, or those of their 
friends, to pay their passage.' " 

The subséquent case of United States v. Laws, 163 U. S. 258, 16 
Sup. Ct. 998, 41 Iv. Ed. 151, présentée the question whether a con- 
tract made with an alien in a foreign country, to come to the United 
States as a chemist on a sugar plantation in Louisiana, in pursuance 
of which contract the alien did come hère and was so employed, his 
expenses being paid by the défendant to the proceeding, was such a 
contract to perform labor or services as was prohibited by the same act 
of Congress, to wit, the Act of February 26, 1885, and the court in 
holding that it was not, after referring to the amendment of the Act 
of February 26, 1885, by that of March 3, 1891 (26 Stat. 1084, c. 551), 
by which amendment the proviso to the fifth section of the former act 
was made to read so that the provision thereof should not "apply to 
professional actors, artists, lecturers, or singers, nor to persons em- 
ployed strictly as personal or domestic servants, nor to ministers of 
any religions dénomination, nor to persons belonging to any recognized 
profession, nor professors of collèges and seminaries," said: 

"This amendment to the statute of 1885, although passed subsequently to 
the décision in the Circuit Court and prior to the décision of the same caso 
in this court, was not mentioned in the opinion in this court, because the re- 
view was had upon the record based upon the act as originally passed in 1885, 
If by the terms of the original act the provisions thereof applied only to un- 
skilled laborers whose présence simply tended to dégrade American labor, tho 
meaning of the act as amended by the act of 1S91 becomes, if possible, stiU 
plainer. Now by its very terms it is not intended to apply to any person be- 
longing to any recognized profession. We think a chemist would be ineluded 
in that class. Although the study of chemistry is the study of a science, yet a 
chemist who occupies himself In the practical use of hIs knowledge of chem- 
istry as his services may be demanded may certainly at this time be fairly 
regarded as In the practice of a profession. One définition of a profession is an 
'employment, especlally an employment requlring a lèamed éducation, as 
those of divinlty, law, and physlc' Worcester's Dietionary, tltle 'Profession.' 
In the Century Dietionary the définition of the word "profession' is given, 
among others, as 'a vocation in which a professed knowledge of some depart- 
ment of science or learning is used by its practical application to the affairs 
of others, either in advlslng, guiding, or teaching them, or In servlng their 
interests or welfare in the practice of an art founded on it. Fonnerly, the- 
ology, law, and medicine were specifleally known as the professions; but as 
the applications of science and learning are extended to other departments 
of afCairs, other vocations also reeeive the name. The word Implies professed 
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attainments In spécial knowledge. as dlstlngulshed from mère skill; a prac- 
tlcal deallng wlth affairs, as dlstlngviished from mère study or Investigation ; 
and an application of such knowledge to uses for others as a vocation, as dis- 
tinguished Irora Its pursuits for its own purposes.' " 

In the case of Scharrenberg v. Dollar S. S. Co. et al., 229 Fed. 
970, 144 C. C. A. 252, Ann. Cas. 1917C, 258, this court held that it 
was not a violation of the Immigration Act of February 20, 1907 (34 
Stat. 900, c. 1134), making it a misdemeanor to prepay the transporta- 
tion or assist in the importation of contract laborers into the United 
States, for the operators of a merchant vessel flying the American 
fiag to bring aliens from China, which décision was affirmed by the 
Suprême Court in 245 U. S. 122, 38 Sup. Ct. 28, 62 L. Ed. 189, where 
the court, after referring to the claim there made that the seaman de- 
scribed in each count of the complaint was an alien contract laborer, 
and that the steamship was a part of the territory of the United States, 
and that therefore the contracting to bring such alien to San Francisco 
and to there employ him upon such a vessel, was to knowingly assist 
and encourage the migration of an alien contract laborer into the 
United States for the purpose of having him perform labor therein in 
violation of the fourth and fifth sections of the act of 1907, said : 

"The validlty of this clalm, and of the argument In support of It, calls for 
the construction of three short provisions of two statutes. 

"Section 2 of the act of 1907, as amended in 1910 (36 Stat. 263), fumishes 
this définition of 'contract laborers,' which must be read into sections 4 and 
5 of the act of 1907 : 'Persous * * » wto hâve been induced or soliclted 
to migrate to this country by offers or promises of employment or in consé- 
quence of agreements, oral, written or printed, express or iraplled, to perform 
labor In thia country of any kind, skilled or unskilled.' 

"Section 4 makes it a misdemeanor for any corporation to 'in any way as- 
eist or encourage the importation or migration of any contract laborer or con- 
tract laborers into the United States.' 

"Section 5 imposes severe penalties for every violation of the act 'by know- 
ingly assisting, encouraging, or soliciting the migration or Importation of any 
contract laborer Into the United States.' 

"ïhus a contract laborer Is one who under the conditions described In the 
first of thèse .statutes cornes 'to perform labor in this country,' and the penal- 
ties denounced by the sections of the other act are against persons wno 
knowingly assist or Induce the Importation or migration of such laborer 'into 
the United States.' 

"The purpose of this alien labor législation was declared by this court 
almost 30 years ago, in Holy Trlnity Church v. United States, 143 U. S. 457, 12 
Sup. Ct. 511, 36 K Ed. 226, to be, to arrest the bringlng of an ignorant, servile 
class of foreign laborers into the United States, under contract to work at a 
low rate of wages, and thus reduce other laborers engaged in like occupations 
to the level of the assisted Immigrant. 

"Plaving thèse terms of the statutes and this hlstory In mlnd, ean It wlth 
reason be said that the men shipped on the Mackmaw as 'seamen' were 'la- 
borers,' and that when employed upon that vessel In foreign commerce they 
were performing labor 'in this country' within the meaning of the actsï 

"In faniUiar speech a 'seaman' may be called a 'sallor' or a 'mariner,' Dut 
he Is never called a 'laborer,' although he doubtless performs labor when as- 
sisting In the care and management of his ship ; and a 'seaman' is deflned in 
the United States statutes applicable to 'merchant seamen' as being, any 
person (masters and apprenticra excepted) who shall be employed to serve In 
any capacity on board a vessel. R. S. § 4612. In the shipping articles, which 
the United States law requires shall be signed by members of the crews of 
shlps of American reglstry engaged In foreign commerce, the men are deslg- 
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nated as 'seamen' or 'marinera.' Thus, nelther In iHjpular nor In technical 
légal language would the men employed on the Mackinaw be called or classed 
as 'laborers,' and sucb seamen are not brought 'Into this eountry' to enter jnto 
compétition with the labor of its inhabitants, but they cotne to our shores only 
to sali away agaln In foreign commerce on the ship which brlngs them or on 
another, as soon as employment can be obtalued." 

We are of the opinion that, in view of the purpose of the légis- 
lation hère in question, as declared by the Suprême Court in the cases 
that hâve been cited, it cannot be held to apply to an alien who seeks 
to enter this eountry for the purpose of teaching "the Japanese lan- 
guage, history, geography, and arithmetic," first, because the doing 
so is not to perform labor in this eountry within the meaning of the 
Act of February 5, 1917; and, secondly, because a teacher of the Jap- 
anese language, history, geography, and arithmetic may be properly re- 
garded as belonging to a "recognized learned profession." 

The judgment is reversed, and the case remanded, with directions 
to the court below to discharge the appellant from custody. 



CROWN WILLAMETTE PAPBB CO. v. NBWPORT. 

(Circuit Court of Appeals, Nlnth Circuit. August 4, 1919.) 

No. 3282. 

1. Death <S=s>31(6) — RiGHT OF Action for Wbongful Death — Surviving 

HusBAND — Construction of Statute. 

Under Laws Or. 1911, p. 17, § 4, which in case of death by wrongful act 
gives a right of action to "the widow of the person so liilled, bis lineal 
heirs or adopted chlldren, or the husband, mother or father, as the case 
may be," the husband of a woman so killed held to bave the right of 
action, although she left children by a former marriage. 

2. Master and Servant (S=>101, 102(8) — Ddtt of Master — Safe Place to 

Work. 

Under Bmployers' Liability Act Or. § l, providing that employers re- 
sponsible for worlî Involving rlsk or danger to employés shall use every 
care and précaution for the protection and safety of life and limb, It 
was the duty of a contracter, employing a woman to cook in a tent in 
camp near where it was conductlng blasting opérations, to see that sne 
had a safe place to work, having in considération the circ-umstances and 
surroundings. 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Action at law by William Newport against the Crown Willamette 
Paper Company. Judgment for plaintiff, and défendant brings er- 
ror. Afifirmed. 

William Newport, plaintiff below and défendant in error hère, recovered 
verdict and judgment for damages on account of the injury done to his wife, 
Gertrude; the injuries resulting in her death. The facts are substantially 
thèse: 

Mrs. Newport was employed by the paper company, plaintiff in error hère, 
défendant below, as a cook in a tent rallway construction camp in Oregon. 
The cook tent was on the side of a mountaln stream opposite to where the 

^ssFor otiier cases see same topio & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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roadbed was being cleared. There had been considérable blasting done by 
the paper Company, and no damage to those in the tents bad resulted. One 
day in December, 1917, the superintendeut who had charge o£ the blasting 
went away and put another man in charge. Opposite the cook tent and on 
the side of the hill, about 175 yards away, the man in charge, wishlng to 
blast two stumps, put 35 sticks of giant powder, 20 per cent, dynamite, vinder- 
neath one stump, and 15 sticks under another one about 15 feet away. Mrs. 
Newport was servlng meals to two employés of the paper company, when 
another employé told her and the others in the tent where she was that a 
blast was to be fired, and a notice by a call of "Fire !" was given. Mr. New- 
port, together with a little boy, the son of his wife, left the tent, not through 
f ear, but in order to watch the effect of the blast ; but Mrs. Newport and the 
others remained in the tent. A very few moments after the notice was given 
the two blasts exploded, and a large pièce of wood, weighing about 120 pounds, 
and approximately 4 by 6 feet in size, was hurled violently through the canvas 
side of the tent and hit Mrs. Newport on the head and kllled her. She was a 
healthy young woman of Industrlous habits, and at the tlme of her aeath was 
eaming $90 a month as a cook. There was testimony that the charge was 
put la on the hill side of the stump, opposite the side which faced the cook 
tent, and that because of this the stump would naturally, when exploded, be 
driven toward the cook tent. There were a few small aider trees between the 
cook tent and the stumps which were exploded ; but they afCorded no protec- 
tion to the tents. 

The action is brought by William Newport in his owu behalf. Mrs. New- 
port had previously been married, and was the mother of three children by 
the prior marriage, but had no children by William Newport The action 
is based upon two statutes of the state of Oregon — ehapter 3, General Laws 
of Oregon 1911, page 16, and ehapter 112, General Laws of Oregon 1913, page 
194. ehapter 3, called the Employers' Llabllity Act, provides that owners, 
contraetors, and subcontractors, and other persons having charge of or re- 
sponslble for any work involvlng a risk or danger to employés or to the public, 
shall use every care and précaution which it is practicable to use for the 
protection and safety of life and limb, limited only by the necessity of pre- 
serving the effldency of the appliances used. Section 4 of the act reads as 
foUows: "If there shall be any loss of life by reason of the neglects or f all- 
ures or violations of the provisions of this act by any owner, contracter, or 
subcontractor, or any person liable under the provisions of this act, the widow 
of the person so killed, his lineal heirs or adopted children, or the husband, 
mother, or father, as the case may be, shall hâve a right of action without 
any limit as to the ainount of damages which may be awarded." Section 5 
provides that in actions brought to recover for injuries suffered by an em- 
ployé, the négligence of a fellow servant shall not be a défense where the 
injury shall be caused or contributed to by any of the following causes, name- 
ly: " • * * The neglect of any person engaged as superintendent, manag- 
er, foreman, or other person In charge or control; ♦ • • incompétence or 
négligence of any person In charge of, or directing particular work in which 
the employé was engaged at the tlme of the injury or death ; the incompé- 
tence or négligence of any person to whose orders the employé was bound to 
conform and did conform and by reason of his having conformed thereto the 
injury or death resulted ; the act of any fellow servant done in obédience to 
the rules, instructions or orders given by the employer or any other ijerson 
who has authorlty to direct the doing of said act." Section 6 provides that 
the contrlbutory négligence of the person injured shall not be a défense, but 
may be taken into account by the jury in flxtng the amount of damage. 

Griffith, Leiter & Allen, Chester A. Sheppard, and Bert W. Henry, 
ail of Portland, Or., for plaintiff in error. 

G. C. Fulton and A. C. Fulton, both of Astoria, Or., for défendant 
in error. 

Before GILBERT, ROSS, and HUNT, Circtiit Judges. 
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HUNT, Circuit Judge (after stating the facts as above). [1] It is 
argued by plaintiff in error that the husband is not a proper party to 
sue under the statute hereinbefore cited, and the case of McFarland 
V. Oregon Electric Railway, 70 Or. 27, 138 Pac. 458, Ann. Cas. 1916B, 
527, is cited. That was an action by McFarland against the railway 
Company to recover damages resulting from the death of his son. The 
Suprême Court, through Justice Moore, referred to sections of the 
statute hereinbefore cited, and said: 

"It is believed that, when thèse sections are construed together, the 
damages that are recovered in the action for the loss of llfe of a person killed 
by the act or omission of another is by section 4 of the enactment given ta 
the person or persons there specifled in the order stated ; that such bene- 
fleiaries 'as the case may be' are the only persons who can maintain an action 
for the Injury sustained ; and that so much of section 7349, L. O. L., provid- 
ing for the deseent and distribution of Personal property of a décèdent, as 
confliets with the dlspensation of such damages to the person or persons thua 
declared to be entitled thereto, is Impliedly repealed." 

The décision was that, the son having died unmarried and without 
lineal heirs or adopted children, but leaving the mother surviving, she 
was the sole beneficiary of any sum that might be recovered as damages 
resulting from his death, to the exclusion of his father, who, though 
entitled as sole heir to ail other property of which his son died seized 
or possessed, had no interest in or claim to the damages by the death 
of the son. The case is not dîrectly in point. 

If we follow the literal phraseology of the statute, in the présent 
case there is no widow and no maie who has left lineal heirs or adopted 
children. The husband, therefore, would be the person in whom there 
is a right of action. But the learned judge of the District Court adopt- 
ed a broader construction, by regarding the word "his" as used rather 
in a generic sensé, and as including both wife and husband, both sexes, 
and he held that it was not the intent of the act to subrogate the rights 
of the husband to the heirs and personal représentatives. In making 
the ruling that the action would lie, the court said : 

"I think the proper construction of the act would be to read 'îineal heirs 
or adopted children' after the word 'husband,' so that a proper construction 
would read this way: The widow of the person so killed, his lineal heirs 
or adopted children, mother, or father." 

It is certainly reasonable to say that the Législature intended to 
provide that, in case of the death of the father, his widow or lineal 
heirs or adopted children would hâve a right of action; and there is 
strong ground for the argument that it was not the intent of the Légis- 
lature that in case of the death of the mother the words of the statute, 
"his lineal heirs or adopted children," should apply. By a construction 
which counsel for plaintiff in error urges, the only persons who could 
maintain an action, in the event the husband was still living, would be 
the lineal heirs of the deceased mother; while by giving to the statute 
the construction adopted by the lower court, the right of action is in 
the husband or the lineal heirs or the adopted children of the deceased 
mother. We believe the action was properly brought. 
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It is said that the court, in charging- the jury upon the measure of 
damages, erred by stating that the husband was entitled to recover 
"such damages as he has suffered and as the estate of his wife had 
suffered by reason of her death." The court told the jury that they 
could consider the expectancy of life of Mrs. Newport, and what as- 
sistance the deceased would hâve been to the husband in the accumu- 
lation of an estate during the expectancy of life, what wages she was 
earning and able to earn, and the state of her health, to the end that 
the jury could détermine how much value in money, as near as the 
jury could arrive at it, would be added to the estate of the husband 
if the wife had lived the whole time of her expectancy. Plaintiiï in 
error argues that under this instruction the loss of the Society of the 
wife was considered an élément of damage. There is no room for the 
contention. The charge limited the question for considération to the 
measure of damages arising out of the élément of wages and value 
in money that might hâve been added to the estate of the husband 
if the wife had lived. Furthermore, in the exception taken the only 
point saved was based upon the ground of an alleged lack of évidence 
of any character that the deceased "ever in any way contributed any- 
thing to this plaintiff, that he was dépendent upon her in any respect 
in so far as the Employers' Liability Act is a dependency statute, that 
he has no right of recovery at ail, and therefore the measure of damages 
is erroneous.'' 

[2] It is said that the court erred in charging the jury that it was 
the duty of the employing company "to provide deceased with a safe 
place in which to work, having in considération ail the circumstances 
and conditions there." The court added : 

"It was the duty of the défendant to see that the deceased was provided 
with a safe place In whlch to do her work. Tou wlU remember that she was 
eraployed to cook in that tent, and It was the duty of the défendant to see 
that the tent was a safe place In whlch to do her work, considerlng the facts 
which hâve been dlsclosed hère, that other employés were at that tlme blow- 
Ing thèse stumps," etc. 

The particular criticism is that, in the charge that it was the duty 
of the paper company to provide Mrs. Newport with a safe place in 
which to work, the court used words équivalent to the statement that 
the employer was an insurer of the safety of the employé, and that 
such is not the law as laid down by the terms of the Employers' Lia- 
bility Act, § 1, heretofore referred to. Under the Employers' Liabil- 
ity Act in Oregon, the company was obliged to use every care and pré- 
caution which it was practicable to use for the protection and safety 
of life and limb, limited only by the necessity of preserving the effi- 
ciency of the appliances and devices used. It was clearly the duty of 
the company to see that the cook had a safe place in which to work, 
having in considération ail the circumstances and conditions under 
which she was obliged to do her work. The facts disclosed show that 
stumps were being blown by dynamite and that great péril surrounded 
her in her occupation. Thèse matters were ail for considération by 
the jury, and the court properly charged that it was the duty of the 
défendant to consider them and to provide a safe place, after giving 
due considération to them. The language, when ail considered together, 
260 P.— 8 
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is not susceptible of the meaning that the company was an însurer of 
the safety of the employé. Sloss-Sheffield Steel & Iron Co. v. Rus- 
sel, 247 Fed. 289, 159 C. C. A. 383. 

Other errors assigned go to points of less importance than those 
which we hâve mentioned. We find none well founded. 

The judgment is affirmed. 



In re PAUL et al. 

S. I/. LESZYNSKÏ & CO. v. EWING. 

(Circuit Court of Appeals, Ninth Circuit. August 4, 1919. Reliearing Denled 

October 14, 1919.) 

No. 3254. 

BaNkexjptct <®=178(1) — Provable Claims — Seoubed Cbeditoe — Fkatjd. 

A transaction between bankrupts, a mercantile partnership then in 
flnancial difliculty, and a créditer, by whlcb the latter obtalned the claims 
of other mercantile créditera at a large discount and took bankrupt's 
notes for the full amount, secured by chattel mortgage and afterward by 
bill of sale, with an agreement of repurchase, held not fraudulent as to 
bankrupts or other creditors, and such creditor's claim, af ter crediting the 
value of the mortgaged property, held provable against the estate. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

In the matter of Joseph Paul and Samuel Paul, bankrupts. S. L. 
Leszynsky & Co. appeal from an order sustaining objections of Ed- 
win C. Ewing, trustée, to allowance of its claim. Reversed. 

See, also, 236 Fed. 811. 

Leszynsky & Co., a corporation, appeals from an order of the District Court, 
affirming an order of the référée in bankruptcy disallowing an unsecured claim 
of the appellant proved in bankruptcy proceedings. The debt having been se- 
cured, the daim was proved for the balance thereof after deductlng the value 
of the security, which had previously been determlned by the District Court. 
The trustée in bankruptcy of Joseph Paul and Samuel Paul, bankrupts, filed a 
pétition to disallow the claim. The référée sustalned the pétition of the 
trustée and overruled the appellant's objections to certain other claims. 

The référée found substantially as foUows: That the claims of Selig Paul, 
A. W. Kaplan, and A. S. Weguson should be allowed; that Leszynsky & Co. 
filed its claim against the bankrupts for $19,933.31, made up of two items, 
$12,567.62 In a proraissory note secured by "an alleged chattel mortgage on a 
stock of gooda which was at the time of the flling of the pétition in bankruptcy, 
in the possession of said clalmant," the value of which security has been, 
slnce the adjudication in bankruptcy, determlned by order of court at $7,200 ; 
also an item on open account for $7,365.69 for merchandise furnished subsé- 
quent to the exécution of the note just referred to. It is found that in the 
spring of 1912 bankrupts owed, in addition to the amount due claimants Paul, 
Kaplan, and Weguson, varions creditors about $12,476.11, of which sum 
$2,195.83 was due to Leszynsky & Co. ; that the bankrupts and Leszynsky ne- 
gotiated with a view of arranging a loan to be made by Leszynsky & Co. to 
the bankrupts with which to settle with other creditors, the plan being to get 
settlement with ail the merchandise creditors, except Licszynsky & Co., at the 
best figure that could be agreed upon and a sum advanoed, together with 
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Leszynsky's claim In full, was to be secured by chattel mortgage upon the 
bankrupt's stock of goods ; that afterwards In the negotiations Leszynsky & 
Co. was represented by one Kirske, who advised hls principal of the develof»- 
ments of the plan, and that Leszynsky wrote to Kirske to hâve the bankrupts 
run down their stock as low as possible, converting the same into cash, as that 
would enable them to make a better settlement with the creditors. 

It la also found that, after the bankrupts had conferred with the attomey 
for claimant, he sent eut letters to the creditors, reeommending a settlement 
by which the creditors agreed to accept 40 cents on the dollar in full satisfac- 
tion of their claims ; that claimant, having put the bankrupts in a position of 
increased financial difflculties, then refused to advance the money necessary to 
pay the otîier creditors, unless the bankrupts would exécute a note secured by 
a chattel mortgage for the full amount due claimant, together with the full 
amount due upon the claims of the other creditors, said accounts to be as- 
signed to Leszynsky & Co. by the creditors upon settlement being made; that 
the bankrupts objected at flrst, but finally agreed, and on June 13, 1912, exe- 
cuted and delivered to Leszynsky & Co. their note for $12,476.11, secured by a 
chattel mortgage upon their stock of goods; that this sum represented the 
face of Leszynsky's claim, and of the assigned claims, together with a smaii 
sum for court costs and attorneys' expenses ; that the real considération for 
the note and mortgage was the sum then owing by the bankrupts to Leszyn- 
sky & Co., which was $2,105.83, together -with the sum paid to creditors in 
settlement of their claims, $4,890.77. 

The référée found that the chattel mortgage was given and taken in fraud 
of, and in attempt to delay and hinder, the creditors of the bankrupt; that 
Leszynsky & Co. paid the claims of creditors who had agreed to the settlement 
referred to, and assignments of the creditors' claims were made (except in one 
or two instances) by the attorneys for the creditors; that the purchase and 
assignment of the claims was a mère subterfuge to enable Leszynsky & Co. to 
press its advantage over the bankrupts, which had been secured by the earlier 
negotiations resulting in the letter to the creditors, and to give "some shade of 
justification to the contract, which had been wrung from the bankrupts, to 
repay approxlmately double the amount of their actual indebtedness to the 
claimant." The référée holds that the contract is usurious. 

Further findings are: That, after the exécution of the note and chattel 
mortgage referred to, Leszynsky & Co. took actual possession of the mortgaged 
property, and although the business was carried on in the name of thei 
bankrupts, Leszynsky & Co. dictated the management and policy, kept a rep- 
résentative in the store, and had actual control; that the Insurance policies 
were being canceled because of the existence of the chattel mortgage, and 
that when it was évident that the Insurance could not be had on the stock 
while it was covered by a chattel mortgage, Leszynsky and the bankrupts 
agreed that a bill of sale should be made to claimant, and a contract pro- 
vlding for the repurchase of the property by the bankrupts should be given by 
Leszynsky & Co. ; that thereupon a blU of sale was given to Leszynsky for a 
considération of $1 and other valuaWe considération; that the chattel mort- 
gage was then satisfied of record and the bill of sale recorded, but that by 
agreement the contract for repurchase was not recorded ; that the considéra- 
tion named in the contract of repurchase was the same amount that was owing 
according to the tenns of the note and chattel mortgage at the time of the 
release of the mortgage ; that when the bill of sale was executed and de- 
livered the value of the bankrupts' property transferred was $23,000, and the 
true considération of the transfer was the money advanced by Leszynsky, 
$4,890.77, together with the full amount of the claims of that company, $2,- 
195.83, less penalties provided for suit for usury, namely, $1,641.42, making 
the actual considération $5,445.18. 

It is found that the transfer of the bankrupts' property by the blU of sale 
was intended as a sale and transfer of the property and as an extingulshment 
of the first item ($12,507.62) in the claim of Leszynsky & Co. ; that the second 
item named ($7,365.69) in the claim was not a charge against the estate of the 
bankrupts ; that at the time of the delivery of the note and chattel mortgage 
and the bill of sale, Leszynsky & Co. knew of the existence of certain credi- 
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tors (Paul, Kaplan, Weguson, La France, and Lltchman), and that the clalm? 
of those creditors were vinpaid and unseciired; and that their claiœs were not 
included In the seftlement of creditors made In pursuance of tbe agreeraenn 
6et\veen the bankrupts and Leszynsky & Co. 

As conclusions of law the référée held that the objections filed to the claims 
of Paul, Kaplan, and Weguson were wlthout foundatlon, and that the péti- 
tion to expunge the clalm of Leszynsky & Co. should be granted. 

Appellant contends that the District Court had no jurlsdlction to Investi - 
gâte or décide with référence to the valldity of Leszynsky & Co.'s lien rlghtw 
under the chattel mortgage, or under the bill of sale, and that the court errcil 
in holding: (1) That the transactions which culminated in the note and mort- 
gage were fraudulent as to the creditors of the bankrupts; (2) that the trans 
action was usurious; (3) that the transaction by which the bill of sale givmi 
to Leszynsky & Co. by the bankrupts was an absolute transfer of the bank- 
rupts' title to the property. Error is also assigned upon the refusai of the 
covtrt to allow the claim of Leszynsky for the balance of the note, after apply- 
ing In payment thereof the value of the property ascertained by the banl:- 
ruptcy court as an unsecured clalra, and in refuslng to allow the claim of 
I^eszynsky for merchandise sold to the bankrupts after the exécution and de- 
livery of the note and chattel mortgiige. 

John B. Clayberg, of San Francisco, Cal., and Preston, Thorgrim- 
son & Turner, of Seattle, Wash., for appellant. 

Jones & Riddell and Douglas & Schramm, ail of Seattle, Wash., 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). We can- 
not find substantial ground in the record for upholding the position 
that the appellant "wrung" the contract of mortgage from the two 
Pauls. They were intelligent men, familiar with business affairs, 
and evidently had full sensé of the embarrassments surrounding them, 
because of certain creditors' suits which were pending against them 
and the pressure for payment of their debts. They voluntarily sought 
relief, and for some weeks conferred with appellant, who was a credi- 
tor, with a view of arranging a plan under which they could get 
means and continue with their business. The agreement reached pro- 
vided for a settlement with ail merchandise creditors, such settlement 
to be had with funds to be loaned by appellant. Appellant's claim 
was to be paid in full, and for the amount of the appellant's claim 
and the amount advanced to pay other creditors a chattel mortgage 
was to be given by the Pauls to appellant, or to some one acting for it. 

The controversy, in its acute phase, really narrows to the inquiry 
whether or not the agreement with the appellant was that it should 
take assignments for the claims, and whether the Pauls were to in- 
clude in the note and pay the amounts represented by the face of the 
claims of creditors, and not the reduced amounts paid to the credi- 
tors under the settlement. Upon this matter the testimony of Paul 
was substantially as follows : 

That appellant and its counsel said that the best they could do 
would be to take the amount of the money the bills would be, and 
take notes for the entire amount, and give him five years to pay, and 
if that was satisfactory they would go into the deal, and if not, that 
they would not advance the money; that he recalled to them their 
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previous letters and agreements, told them of the circular that had 
been mailed to the creditors, asking what offer they would accept, 
but that they said, if that was not satisfactory, to let it alone. Paul 
said he had "nothing to do but to accept," and that instead of taking 
the accounts they wanted a mortgage, and that thej' would confirm 
orders which would be advantageous upon the crédit of Paul ; that he 
agreed to the mortgage; that Leszynsky asked for a list of creditors 
that had not been heard from, and said that he was going to New 
York, and would tell creditors listed that appellant was to advance 
$5,000 to pay ofï creditors, and was going to accept the same per- 
centage in settlement as the rest, and was going to give Paul five years' 
time to pay as per the original agreement. Paul also said that when 
the time came for the payment of the money he went to the office 
of Mr. Stern, and as he was paying eut the money Stern had some- 
thing drawn up that Paul knew nothing of, "but every time a man 
accepted money he had him sign a transfer of the account;" that 
the next afternoon he signed the mortgage; that on that same day 
Stem wanted to know about the new notes, whether they had been 
renewed ; that he took them to Stern's office, and that Stern tore the 
signatures off the notes; that Leszynsky often said his idea was to 
put Paul on his feet again; that Leszynsky, before the mortgage, 
went over the accounts in the store; that he saw the accounts of the 
relatives of the Pauls ; that after the exécution of the mortgage busi- 
ness was carried on and the question of Insurance arose. Inasmuch 
as the Insurance companies would not carry a risk where there ap- 
peared to be a chattel mortgage against the property in the building 
insured, some action was necessary. 

Paul testified that he called upon the agent of the appellant and 
was told that they had a bill of sale prepared which would enable 
the insurance matter to be adjusted; that he sent the bill of sale to 
his brother, who signed and returned it; that he himself told Les- 
zynsky that if he signed the bill of sale appellant could put him out, 
and that Leszynsky referred to the poor business conditions in the 
country and "smoothed" things over; that witness signed the bill of 
sale and turned it over, and that appellant gave him back the agree- 
ment for repurchase; that the agreement between himself and ap- 
pellant for repurchase was secret, and not recorded, appellant saying 
that it should not be recorded because they would not be able to get 
insurance if it were ; that the value of the business at the time of the 
bill of sale was between $28,000 and $30,000. On cross-examination 
Paul said that during the negotiations he consulted with his attorney, 
and that the mortgage was submitted to him for his approval; that 
he saw the form letter prepared to creditors, and that it was satis- 
factory to his counsel and to himself; that he never knew that ap- 
pellant wanted assignments of the claims until the day the money 
was paid out by appellant, which was just before the mortgage was 
made. Paul said of the mortgage: 

"I agreed to It because I was forced to agrée, not by threats of bodily harm, 
but by the option that Stern brought on by the torture and death of the 
business. I was taken totally by surprise when, at the time the money was 
to be disbursed, I found that Leszynsky wanted assignments of those claims." 
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Witness said that he never objected to the taking of the assign- 
ments at the time o£ the exécution of the mortgage, and that so far 
as he knew at that time it did not make any différence to him, be- 
cause he would only hâve to pay the same amount in either case. 
Paul said that he had control of the business after the mortgage, and 
that he told the bookkeeper to open a new account for appellant for 
the first of the accounts; that he did ail the buying, and appellant 
confirmed ail orders ; that he handled the money and saw that it was 
properly checked and deposited; that he and his brother drew sal- 
aries; that after the bill of sale was given he had as much to say 
about the business, but they paid no attention to it; that he wanted 
to apply $500 from collections and sales on the contract of indebted- 
ness ; tihat when the original mortgage was made the amount secured 
included ail the merchandise creditors, those who had signed up, as 
well as a few who had not. "We thought we could buffalo a few." 

The testimony of lyeszjrnsky was to the effect that he told the Pauls 
that the only way in which he could go into the transaction would be 
by buying the accounts and giving the bankrupts five years in which 
to pay him back the full face value of the accounts; that the mort- 
gage, which was made two months after his original talk, carried out 
that proposition and was satisfactory to the Pauls. 

Mr. Ramey, who acted as attorney for the Pauls, testified that he 
examined the proposed chattel mortgage, and told Paul that the mort- 
gage contemplated would eliminate him in the right to hâve anything 
to say in the conduct of the business; that it was Paul's désire to 
gather everything into one indebtedness, payable at some sufficiently 
long distant time in the future, to be handled out of the business ; 
that before the mortgage was drawn, at the office of Mr. Stern, who 
was counsel for Leszynsky, the terms discussed were that ]>szynsky 
would pay ail the claims of the creditors and take a note representing 
the total indebtedness so acquired; that Leszynsky was to get hold 
of ail the claims and to hâve in their stead the mortgage and note; 
that the proposition was that the amount should be the sum advanced 
by appellant, and not the total of the open accounts, but whether this 
was af terwards changed he did not know ; that he paid little attention 
to the amount put in the mortgage, because Leszynsky would hâve 
the same hold over Paul, no matter what amount was inserted in the 
instrument. 

Miss Casey, cashier and bookkeeper in Seattle for appellant, said 
that, after the bill of sale was made, the opération of the business 
went on just the same as it had under the mortgage, with the excep- 
tion that it was taken out of her name, and put in the name of A. S. 
Kirske ; that everything was to be carried on the same in the matter 
of indebtedness evidenced by the chattel mortgage, and that the note 
which the chattel mortgage secured was not surrendered at the time 
the bill of sale was executed, so far as she knew ; that after the bill 
of sale was made Leszynsky kept supplying goods to the store, and 
that orders had to be signed by appellant. 

Stern, who was counsel for Leszynsky in the transaction, testified 
that Paul agreed to the proposition that Leszynslcy should buy the 
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claims of other creditors; that it was understood ihat if the business 
profited Leszynsky would make tiie différence between the face of the 
claims and the actual amount paid for them ; that Paul was perfect- 
ly satisfied and anxious to consummate the matter; that Paul said 
some of his relations had claims, but that they would abandon them 
or cancel them, so as to give him a chance to work out the plan of 
appellant, and that the relations' claims need not be considered in 
Computing the amount Leszynsky had to invest; that when the In- 
surance difficulty came up Paul and Kirske said that an insurance 
agent had advised that the business be transferred absolutely to Les- 
zynsky & Co. on record ; that appellee and Kirske discussed the légal 
phases of the matter, and that he told them he thought it would be 
safe to make a bill of sale, and that the indebtedness was still to stand 
between Leszynsky and the Pauls as represented by the original note ; 
that the business was to go on just the same, and that the Pauls were 
to pay just the same amount as they were to pay under the mortgage, 
the same installments, and the same interest and terms; that Paul 
said he would like a writing to show that there was no change in the 
amounts they were obligated to pay in order to get the business back ; 
that witness then drew an agreement whereunder appellant agreed 
that, when the payments and installments were made as provided in 
the agreement, Paul was to hâve the business back. 

Again referring to the claims of certain relatives of the Pauls, 
Stem testified that Leszynsky said he did not wish those claims out- 
standing and to be asserted against the business, and that Paul said 
they were close relations, and that he would see that they did not as- 
sert their claims, or make any attempt to get payment, until he was 
through with his arrangements with appellant and was on his own 
feet. It was understood that the claims of relatives were in the form 
of notes, whereupon Stern advised Paul to secure the notes; that 
thereafter Paul brought the fîve or six notes signed by Kaplan, and 
that witness tore off the signatures and put them in his files; Stern 
testified positively that Paul and he discussed the question of assign- 
ments a number of times before the mortgage was executed, and that 
the intention of the parties in the drawing and exécution of the bill 
of sale was not to vary the rights that existed prior to the instrument, 
and that the purpose was to permit appellant to control the business 
as it had controlled it during the time of the mortgage, and to give 
the Pauls the same rights they had had, namely, upon the payment of 
certain sums in certain installments they were to regain their business, 
and thus permit the securing and retaining of insurance on the busi- 
ness. 

Kirske, représentative of Leszynsky & Co., also says that the agree- 
ment was that Leszynsky & Co. would pay the accounts, 30 or 40 cents 
on the dollar, and tiiat Paul would give notes and mortgages to cover 
the full amount that he owed the creditors; that Leszynsky & Co. 
should buy the creditors' claims, and that Paul would then pay Les- 
zynsky & Co. the amount in full that he owed creditors, and would 
give notes running five years, secured by a chattel mortgage; that 
when the notes and the mortgage were given he told Paul that he had 
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better get back the notes made to his relatives — one to a brotherln' 
law, another to his father-in-law, and one to his father — and Paul 
said he would get them and hâve them canceled, but that they would 
not bother at ail. Witness said that he saw the notes in Stern's office ; 
that the mortgage was made in favor of Miss Casey, and that after 
its exécution the Pauls were put in the store on salaries ; that he and 
Miss Casey were to countersign checks, and ail goods were to be 
bought upon orders signed by Miss Casey and himself ; that an agent 
of the Insurance company advised the bill of sale transaction, and 
that after it was executed Insurance was adjusted, and that there was 
no other purpose in the bill of sale, except to efïect insurance; that 
after the bill of sale things were condiicted as they had been under 
the chattel mortgage — that is to say, appellant was in possession and 
practically in charge of the business. 

The finding of the référée, that at the time of the exécution and 
delivery of the chattel mortgage, and also of the bill of sale, the ap- 
pellant knew of the existence of the creditors, Selig Paul, A. W. 
Kaplan, and A. S. Weguson, and that the claims of such creditors 
were wholly unpaid and unsecured, but that said creditors were not 
included in the settlement made in pursuance of the agreement be- 
tween the bankrupts and Leszynsky & Co., appears to be against the 
weight of the évidence as furnished by the books of the Pauls. In 
a statement of the business ofifered by the trustée, compiled and cer- 
tified by a public accountant, as of December 31, 1912, showing as- 
sets ($32,479.53), and liabilities, and capital appears thèse items: 
To Weguson, $1,000; S. Paul, $500; J. & S. Paul, $7,979.85; A. W. 
Kaplan, $5,427.70 — due as capital investments, as were the amounts 
due to J. & S. Paul, other members of the National Outfitting Com- 
pany. In this same statement the entire indebtedness of the copart- 
nership was presented in "Bills Payable" and "Accounts Payable" 
— bills payable being $12,475.61, which is the exact amount (with 
the exception of an apparent discrepancy of 50 cents) of the prom- 
issory note given to Leszynsky & Co. and secured by the chattel mort- 
gage. In accounts payable, ail other indebtedness, except where in 
the form of a written obligation, seem to hâve been included. Fur- 
thermore, in the trial balances of the Pauls from June, 1912, to and 
including February, 1914, there appeared an account in favor of We- 
guson for $1,000, Selig Paul for $500, and up to and including De- 
cember, 1912, A. W. Kaplan, $6,330.10, thereafter reduced to $5,427.- 
70. In thèse trial balances the account of bills payable was credited 
for December, 1912, and January, February, March, and April, 1913, 
with $12,476.61. 

Miss McComb, the bookkeeper for the Pauls, testified that the 
names of Weguson, Kaplan, and Selig Paul did not appear in the bills 
payable account, although they may hâve been in a sort of mémoran- 
dum, and that in the transfer ledger the names of thèse three parties 
did not appear at the time the mortgage was given as bills outstand- 
ing. She also testified that in 1910 Kaplan's account was credited 
on the books for his "proportion of the profit" in proportion to the 
money "invested by him." In 1911 his account was also treated in 
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tht, same gênerai way, and that the entries were made by direction of 
Mr. Paul. Miss McComb also said that the Weguson and Selig Paul 
accounts were placed on the books in the same way and form as the 
account of Kaplan, and that since the appellant had become interest- 
ed in the business no interest had been paid on any of thèse three ac- 
counts. Miss Casey said that, when thèse accounts appeared in the 
trial balances, Mr. Paul told her they were loans from relatives or 
friends in the nature of an investment. Joseph Paul said that Selig 
Paul was his father, Weguson his father-in-law, and Kaplan his 
brother-in-law. He denied that he ever told Leszynsky that the ob- 
ligations to thèse relatives would be canceled, but said that, when he 
and appellant were negotiating, he took the notes due to thèse rela- 
tives to the office of Mr. Stem, to show Mr. Stem that the notes were 
"renewed," and that he told Stem that he had given new notes to 
his relatives, and that the obligations were to stand. Stern tore off 
the signatures to the notes and kept them. Miss McComb testified 
tliat there never had been any interest paid upon the notes due the 
several relatives. We naturally express surprise that Paul should 
hâve been willing to take the notes to Stern and deliver them up for 
cancellation, unless it was in accord with an agreement for cancel- 
lation of them, and that Leszynsky & Co. might be assured that they 
would not embarrass the transaction between the Pauls and Les- 
zynsky. 

The record évidence, when considered with the uncontradicted oral 
testimony, leads us to conclude that the référée and the lower court 
were in error. Our opinion is that it is proven that the contract made 
between the Pauls and appellant corporation about June 13, 1912, 
which was the date of the note and chattel mortgage, was that the 
appellant would purchase and take assignments of the claims of oth- 
er merchandise creditors, and that the note to be secured by chattel 
mortgage to be given by the bankrupts should be for the fuU face 
value of thèse claims and the debt due to the appellant corporation. 
We must also hold that the évidence shows that, while appellant went 
into possession of the property mortgaged, the business was run by 
and in the name of the bankrupts, as it had been before the exécu- 
tion of the mortgage. The bankrupts coUected the debts and paid 
the expenses of the business. It is also to be concluded that about 
April 12, 1913, it was agreed that the chattel mortgage should be 
canceled of record, and that a bill of sale should be executed by the 
bankrupts to the représentative of the appellant corporation, and that 
appellant should exécute and deliver to the bankrupts, to protect 
their interests, an agreement providing for right of repurchase upon 
payment by the bankrupts of the amount of the note in accordance 
with the terms of the contract. 

As against the creditors and the bankrupts we find no fraud is 
shown, and the insurance companies are not before us complaining of 
any possible wrong done to them in taking out policies in the namc 
of Kirske as owner. The Pauls asked financial aid from appellant. 
They were fully advised by counsel, and entered into the contract 
with appellant, knowing that it would mean the payment of their 
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notes to appellant in full. At the time they evidently believed that 
they could keep their business, establish crédit, and pay out in the 
postponed time fixed. Appellant accepted the statements that the 
entire indebtedness was presented in "bills payable" and "bills receiv- 
able," and was assured that the relatives were not creditors. The very 
large, if not unconscionable, profit to accrue to appellant under the 
contract, does not warrant the conclusion in this proceeding that the 
contract as written did not express the real intention of the parties, 
and the court in bankruptcy has no power to relieve the bankrupts 
from the terms of the agreement as it was deliberately entered into. 

As the rate of interest fixed in the notes was less than 12 per cent., 
and the mortgage was given for no greater amount than was due, 
the question of usury under the state statute does not arise. 

It appears that after the bill of sale transaction the business was 
continued in the same manner as before. It was run in the name of 
the bankrupts ; they collected the debts, paid the expenses, and made 
a pa)anent on the note out of the proceeds of the business. The bill 
of sale and the contract connected therewith must therefore be con- 
sidered as a security in the form substituted for the chatte) mortgage. 
The claim of Leszynsky & Co. upon open account for merchandise 
sold after the exécution of the bill of sale was valid, and ought to 
hâve been allowed and approved, and appellant's claim for the bal- 
ance due on the notes, after applying the value of the property as de- 
termined by the court, should hâve been allowed and approved. 

The order of the District Court is reversed, and the cause remand- 
ed, with directions to make such orders as will carry out the vievvs 
we hâve expressed. 

Reversed. 



CRAWFOED et al. v. BEOUSSARD et al.* 

(Circuit Court of Appeals, Fifth Circuit. June 25, 1919. On Pétition for Re- 
hearlng, October 7, 1919.) 

No. 3325. 

1. Banketjptct <S=!>178(1) — Fkaudulent Tbansfee of Propeett. 

A transaction by whlch a credltor of a known insolvent wlthln four 
months prlor to his bankruptcy took In satisfaction of its debt a growing 
rice crop on land rented by the debtor, who was to harvest and deliver tbe 
crop, tlie credltor paying the rent and ail expenses, held fraudulent as 
against other creditors and voidable by the trustée. 

2. Fraudulent Convetances <©=>181(1) — Rights of Puechaseb on Settino 

AsiDB Pbioe Lien. 

A fraudulent purchaser of property is not entitled to hâve it subjected 
to the satisfaction of a lien on it whlch existed in his favor prier to bis 
purchase. 

Batts, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

@=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Index r« 
•CerUorarl denled 251 U. S. 560. 40 Sup. Ct. 219, 64 h. Ed. 414. 



CKAWFOED V. BROUSSAKD 123 

(260 F.) 

Suit in equîty by J. E. Broussard and others against Walter J. Craw- 
ford, trustée in bankruptcy of E. F. Moore, and others. Decree for 
complainants, and défendants appeal. Reversed. 

U. F. Short, of Dallas, Tex. (Smith & Crawford, of Beaumont, Tex., 
and E. R. Spotts, of Houston, Tex., on the brief), for appellants. 

A. D. Lipscomb and Sol E. Gordon, both of Beaumont, Tex., for 
appellees. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

WALKER, Circuit Judge. [1] This suit was instituted in July, 
1917, by Beaumont Rice Mills, a corporation, and by individuals who 
prior to the organization of that corporation were members of a part- 
nership which did business in the name of Beaumont Rice Mills (which 
will be referred to as the appellee), against the appellant, the trustée in 
bankruptcy of E. F. Moore. Thé averments of the bill as it was amend- 
ted show the f ollowing state of f acts : On and prior to January 1, 
1906, E. F. Moore was indebted to sundry parties, including the appel- 
lee, in considérable amounts, the appellee holding a first mortgage on 
about $3,000 worth of live stock and implements to secure a debt then 
owing to it. About January 1, 1906, Moore verbally agreed with J. E. 
Broussard, as manager of the appellee, that he would rent for the year 
1906 280 acres of land known as the McCrimmin farm, and plant the 
same in rice, devoting the crop to the payment of the appellee, on 
condition that the latter should advance about $1,000 for seed and other 
indispensable things, and the charges for rent, water, cost of harvesting, 
sacking and hauling, and saving said rice being first deducted or paid 
by the appellee. Under that agreement Broussard gave satisfactory 
assurances to the landlord and obtained for Moore the use of said 
land and made him said indispensable advances in the amount of $1,- 
139.80, prior to and during the growing of said crop, and paid said 
rental in the amount of $810, as had been agreed. On April 5, 1906, 
Moore executed a conveyance of said crop to Broussard, the parties 
intending that the latter should hold the same as trustée for the benefit 
of the appellee. No part of the crop had been planted at the time said 
verbal agreement was made. Not ail, if any, of it was planted when 
said conveyance was executed. The advances mentioned were neces- 
sary to be made because Moore was insolvent when they were made. 
.'\bout June 15, 1906, the said agreement was modified to this extent, 
viz : That the bénéficiai interest of the appellees in said crop should 
become absolute, and that the same should be accepted by it in satis- 
faction of ail claims held by it against Moore, but that Moore should 
complète the cultivation, harvesting, and saving of the crop, at the 
cost and expense of the appellee for ail, save the supervision, which 
was to be given by Moore, and, after such modification of the agree- 
ment, the appellee abandoned its above-mentioned first mortgage on 
stock and implements, and its claim of indebtedness as against Moore. 
While the crop was growing, Moore went into bankruptcy. The crop 
went into the possession of Moore's trustée in bankruptcy, who per- 
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mitted Moore to harvest it, the appellee paying the expenses of har- 
vesting, such expenses, added to the amounts advanced, and that paid 
as rent, aggregating $5,751.52. The property covered by the above- 
mentioned mortgage of Moore to the appellee went into the bankrupt 
estate, the appellee asserting no claim to it. There was realized f rom 
the sale of the rice crop by Moore's original trustée in bankruptcy $11,- 
651.25, which, with interest eamed on that sum, makinga total of $13,- 
130.50, went into and still remains in the hands of the appellant, 
Moore's présent trustée in bankruptcy. The prayers of the bill were : 
That the trustée in bankruptcy be required to pay the amount of that 
fund to the plaintiff, or that the trustée be ordered to pay to the plain- 
tiff out of that fund the said sum of $5,751.52, with interest from No- 
vember 1, 1906, and in the alternative that said fund in the hands of 
the trustée be charged with the amount secured by said mortgage to 
the appellee ; and, if neither of the foregoing prayers be granted, that 
said mortgage to the appellee be foreclosed, and that the trustée be 
required to pay out of the fund in his custody the amount of the debt 
secured by said mortgage. 

The record discloses that on July 16, 1906, Moore filed his voluntary 
pétition in bankruptcy, and was adjudged bankrupt on the 25th day 
of the same month. It appears on the face of the bill that be was 
known to be insolvent when about June 15th preceding the filing of 
the pétition in bankruptcy the appellee acquired the absolute owner- 
ship of the rice crop, which before stood as security for advances 
made and to be made. The évidence showed that when that transac- 
tion occurred the rice crop was in existence and had been irrigated. 
A resuit of the transaction was that the relation of the appellee to the 
crop was changed from that of a creditor having security to ^at of 
absolute owner of the thing which before had stood as security, from 
which was realized greatly more than the amount of the outlay required 
to obtain it, including the debt which it had secured. This happened 
one month and one day before the filing of the pétition on which the 
former debtor was adjudged bankrupt, and when his insolvency was 
known to both parties to the transaction. 

The averments of the bill as amended do not show that the appellee 
is entitled to the proceeds of the sale of the rice crop. The facts aver- 
red do not show that its relation to the transaction of about June 15, 
1906, was that of a purchaser in good faith and for a présent fair con- 
sidération. The value of the rice crop at the time of its transfer 
was not averred. The amount realized from it indicates that it was 
worth greatly more than the cost of it to the appellee. When that 
transfer was made the amounts chargeable against the rice crop were 
$1,139.80, the amount of the advances made up to that time, and $810, 
the amount of the rent for which the appellee had become responsible. 
A resuit of sustaining that transaction between the appellee and the 
bankrupt, the insolvency of the latter being known to both, would be to 
enable the appellee to realize out of the property transferred more 
than its debt and other considération paid, while the remaining prop- 
erty left to the transferrer was insufficient to satisfy the demands of 
his other creditors. It is to be presumed that the transferrer intend- 



CRAWFORD V. BKOUSSARD 125 

(260 P.) 

ed the necessary conséquences of his act, which, on its face, as it is 
disclosed by the averments of the bill as amended, included the hinder- 
ing, delaying, or defrauding of his other creditors. The transfer hav- 
ing been made with such intent within four months prior to the filing 
of the pétition in bankruptcy, it was void as against the transferrer's 
other creditors, unless the appellee was a purchaser in good faith and 
for a présent fair considération. Bankruptcy Act July 1, 1898, c. 541, 
30 Stat. 564, § 67e (Comp. St. § 9651). As the appellee cornes into 
court claiming the proceeds of the sale of the rice crop by virtue of that 
transfer, ît is incumbent upon it to aver and prove what is requisite to 
give validity to that transaction. Jones v. Simpson, 116 U. S. 609, 614, 
6 Sup. Ct. 538, 29 L. Ed. 742. This it failed to do, in that its bill as 
amended shows that the transfer relied on was such a one as was void 
as against the transferrer's other creditors, unless the transférée was 
a purchaser in good faith and for a présent fair considération, but does 
not show that the appellee was such a purchaser. 

The decree in favor of the appellee was based upon a finding to 
the effect that, under the original arrangement between it and Moore 
as to the 1906 rice crop to be grown on the McCrimmln farm, that 
crop was to go to the appellee for the purpose of clearing up the indebt- 
edness of Moore to the appellee. It is to be inferred from expressions 
contained in the opinion rendered by the District Judge that his con- 
clusion was "that the rice crop belonged to the Beaumont Rice Mills 
before it was ever planted," as was stated by Moore in testimony 
given before the référée in bankruptcy in a former proceeding or suit, 
which testimony was introduced by the appellee in this case, Moore 
having died before this suit was brought. There was no allégation to 
support such a finding. The state of facts disclosed by the appellee's 
amended bill has been set out above. That the original bill did not 
assert a claim that when the rice crop was planted it belonged to the 
appellee is shown by the explicit averment of that pleading that the 
claim of the appellee to the proceeds of the sale of the rice crop was 
based "on the fact that said crop of rice had first been conveyed by the 
bankrupt, E. F. Moore, to said J. E. Broussard in trust for Beaumont 
Rice Mills, as security for debt, and later transferred absolutely by 
said E. F. Moore, the owner of the same, to Beaumont Rice Mills 
before the bankruptcy of the said E. F. Moore." We do not think 
that the évidence was such as to warrant a finding that the appellee 
became the owner of the rice crop prior to about one month before the 
filing of the pétition under which Moore was adjudged bankrupt. J. E. 
Broussard,. the président and manager of the appellee, represented 
and acted for it in ail its dealings with Moore in regard to the rice 
crop in question. He was a witness for the appellee. The following 
are extracts from his testimony : 

"I knew E. P. Moore, He was kllled by the Frlsco Eallroad 2 years aso. 
Bridgeinan was his son-ln-law. They were rice farmers prior to 1906. We 
advanced money for them to make rice crops for a number of years." 

In référence to an instrument in the form of a bill of sale of the rice 
crop made by Moore to Broussard, dated April 5, 1906, the witness 
stated that that instrument was filed for registration as a chattel 
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mortgage in the county clerk's office, and was indexed and recorded as 
such, and, in reply to the question, "What was the purpose of it with 
référence to the indebtedness of Moore?" said: 

"It was the Intention that the proceeds of the crop should be applled on 
the debt that Moore and Moore & Bridgeman owea. * • • In addition to 
the advancement for payment of the rent on the McOrlmmln land, the Beau- 
mont Rice Mills made advanceis for seed rice, and also advanced some 
money to put the crop in. • • • In ail we advanced Moore & Bridgeman 
before they went Into bankruptcy $1,139.80 for eeed, rice, feed, and cash for 
labor, etc. That was advanced against the crop. • • • After the rice was 
planted and growing on the McOrimmin farm I went on the place with Mr. 
Moore. I had an agreement with Moore, after the rice was up and growing and 
had been watered, that he would deliver the rice crop at the station, and we 
would talce it in settlement of the Moore & Bridgeman and the Moore ana 
Gregg indebtedness to the Beaumont Rice Mills. They were to harvest the 
crop and deliver It at the railroad station in satisfaction and cancellation of 
the Indebtedness they owed, and the rellnquishment of the mortgages we held 
against their property. ♦ • • If they had been compelled to adjust their 
affairs in June, 1906, I would say they would be insolvent. I could not state 
the exact time in June that I had this contract with him to let us purchase 
the McCrimmin rice. I could not state exact date, but it was after the rice 
was worked, between the Ist and 30th of the month. * • • The agree- 
ment I had with Moore was that he was to harvest the crop at his own ex- 
pense and deliver it to Beaumont Rice Mills. At the time I had that agreement 
with Moore we made no entry of it on our bocks. It is a fact that we made 
an agreement in June, 1906, to take that rice crop in satisfaction of the In- 
debtedness due us, and made no entry whatever on the books at that time." 

The above extracts show that the court's findings were not sup- 
ported by the testimony of Broussard, who alone acted for the appel- 
lee in the transaction, and remained interested in disclosing it in the 
h'ght favorable to the appellee. The opinion rendered shows that the 
above-mentioned testimony of Moore and the testimony of P. A. Dow- 
len also were relied on to support the findings made. Moore's admis- 
sion of previous statements and acts wholly inconsistent with his state- 
ment that "the rice belonged to the Beaumont Rice Mills before it 
was ever planted" were enough to show that his testimony had little 
probative value. The witness Dowlen, as the agent of the owner of 
the McCrimmin land, attended to the renting of that land for the 
year 1906. In the written lease, dated January 9, 1906, Moore was 
named as the lessee. Testifying more than 12 years after the occur- 
rence, the witness stated that about the time or before the contract 
was executed he, in behalf of the landlord and at the request of Moore, 
agreed to look to Broussard exclusively for the payment of the rent 
for the year 1906. Broussard testified that he agreed to pay the rent 
at the time the land was rented. Yet the written lease contract was 
made as above stated, and the facts that it was so made and remained 
unchanged are not explained. From the entire évidence on this sub- 
ject it well may be inferred that Moore was the renter as the rent con- 
tract showed, and that Broussard, acting for the appellee, which was 
making advances to Moore on the security of the crop, stood for the 
rent. That was not at ail inconsistent with Moore continuing to be the 
owner of the crop until it was sold shortly before the bankruptcy as 
testified by Broussard. If the appellee had alleged that the rice belong- 
ed to it from the time the crop came into existence, in view of Brous- 
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sard's testimony and his relation to the transaction and his interest in 
behalf of the appellee, we think it could net properly hâve been said 
that the évidence as a whole warranted the findings upon which the 
decree appealed from was based. But the absence of allégations to 
support such findings is enough to condemn them. 

[2] The appellee alleged a sale of the rice crop by Moore to it, and, 
relying upon its alleged ovirnership, claimed the proceeds of the subsé- 
quent sale of the crop by the trustée in bankruptcy. In the alternative 
it prayed the enforcement of the liens which existed in its f avor before 
it bought the crop, if the relief based on its alleged ownership should 
not be granted. The averments showed a sale which was valid as be- 
tween Moore and the appellee, but it did not show that that sale was 
valid as against Moore's creditors. Though the sale was voidable at 
the instance of creditors of the seller adversely affected by it, neither 
the seller nor the buyer can question it. As between them it passed 
to the latter ail the estate of the former, and extinguished any lien on 
the subject of the sale held by the buyer prior to his purchase. Moore 
had ceased to be the owner of the rice crop before he was adjudged 
bankrupt. The crop did not pass to the trustée in bankruptcy subject 
to any lien on it in favor of the appellee, as whatever lien the appellee 
f ormerly had had was extinguished before the bankruptcy. While the 
grantee of property conveyed in f raud of the grantor's creditors holds 
it in subordination to the right of the creditors to bave it subjected to 
the satisfaction of their demands, he is without right, when the con- 
veyance is attacked by such creditors, to revive liens or incumbrances 
on the property which existed in favor of himself or others, but were 
discharged when he bought or while he was in possession as owner. 
A fraudulent purchaser of property is not entitled to hâve it subjected 
to the satisfaction of a lien on it which existed in his favor prior to 
his purchase. Railroad Co. v. Soutter, 13 Wall. 517, 20 L. Ed. 543; 
Barnes v. Chicago, M. & St. P. R. Co., 122 U. S. 1, 7 Sup. Ct. 1043, 30 
L. Ed. 1128; Luhrs v. Hancock, 181 U. S. 567, 573, 21 Sup. Ct. 726, 
45 L. Ed. 1005 ; U. S. Fire E. & C- Co. v. Joseph Halsted Co. (D. 
C.) 195 Fed. 295. In the first cited case it was decided that a fraud- 
ulent purchaser of property was not, as against defrauded creditors, 
entitled to charge against it, or be paid back, the amount of an incum- 
brance on it which such purchaser had lifted while in possession un- 
der his purchase. It was said in the opinion: 

"Who are the coinplainants? Are they not the very bondholders, self-in- 
corporated into a body polltic, who, through their trustée and agent, eflected 
the sale which was declared frauduient and void, as against creditors, and 
made the purchase which bas been set aside for that cause? Was it evei- 
known that a fraudulent purchaser of property, when deprived of its posses- 
sion, could recover for his repairs or improvements, or for incumbrances 
lifted by him whilst in possession? • • » But the complainants are wrong 
in asserting that the property was not theîrs. It was theirs. Their purchase 
was declared void only as against the creditors of the Tm Crosse and Mllwaukee 
Ballroad Company. In other words, it was only voidable, not absolutely void. 
By satisfying those creditors they could hâve kept the property, and their title 
would hâve been good, as against ail the world. The property was theirs ; but, 
by reason of the fraudulent sale, was subject to incumbrance of the debts of 
the E/a Crosse Company. Thls was the légal effect of the decree deeîaritig 
their title void. Therefore they were, in fact, paying off an incumbrance on 
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Iheir own property when they paid into court the money which they are now 
s(»eking to recover back." 

The appellee was not entitled to subject the proceeds of the trus- 
tee's sale of the rice crop to a lien existing in its favor prier to its 
purchase, as an effect of that purchase was to extinguish such lien. So 
far as appears, it had no mortgage on any property of Moore which 
went into the possession of his trustée in bankruptcy. A resuit of the 
alleged sale was a satisfaction of the previously existing mortgage on 
stock and implements. If after the transaction of about June 15, 1906, 
the appellee had a provable claim against Moore's esta te in bankruptcy 
it lost the benefit of such claim by failing to assert it as required by the 
Bankruptcy Act. 

The conclusion is that the averments of the bill as it was amended do 
not show that the appellee is entitled to the relief sought or any part 
of it. The decree in its favor is reversed, with direction that the bill 
be dismissed. 

Reversed. 



BATTS, Circuit Judge (dissenting). Among the creditors of E. F. 
Moore was the Beaumont Rice Mills, to whom he owed more than $6,- 
000, secured by a mortgage on livestock, etc., worth about $3,000. He 
entered into an arrangement in January, 1906, with Broussard, man- 
ager of Beaumont Rice Mills, by which the McCrimmin farm was 
to be rented and planted to rice. Broussard was to make the neces- 
sary advances, and the net proceeds were to be applied to the Rice 
Mills' debt. Broussard paid the rent, and was recognized as the ten- 
ant. On April 5, 1906, Moore executed an instrument in the form of a 
Iransfer of the crop to Broussard, which was registered as a chattel 
mortgage. The parties testified, and the court found, that in June, 
1906, a further agreement was made that the Rice Mills take the crop 
in discharge of its debt. The cpurt also found that at the time of the 
sale "there was not a scintilla of évidence to show that anybody con- 
templated any bankruptcy proceedings." In July, 1906, Moore be- 
came bankrupt, Le Blanc, a member of the firm of Beaumont Rice 
Mills, becoming trustée. The crop was subsequently harvested and 
marketed, and $11,651.25 realized; the crop and price being much bet- 
ter than was expected at the time of the sale. The harvesting ex- 
penses, added to the rent, $813, and advances, $1,139.40, aggregated 
$5,209.45, leaving as the net proceeds an amount almost as large as 
the debt to the Rice Mills. The. proceeds of the crop came into the 
liands of Le Blanc, and were by him turned over to the firm. When 
Le Blanc resigned as trustée, a controversy as to the proper custody of 
the fund resulted in litigation, determined, after a number of years, in 
favor of the trustée, Crawford, the crop at the time of the bankruptcy 
being in possession of Moore under the terms of the sale. Complain- 
ants thereupon sued for the fund, or, in the alternative, to establish' 
a lien against it for the amount of the rent, advances, expenses of har- 
vesting, and the prior debt. From a final judgment in their favor for 
the fund is this appeal. 
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Considering the uncertainty as to yield and price, the surrender of 
about $3,000 of other security, and the large expenditures required for 
harvesting, the sale could not be regarded as in fraud of creditors. 
The transaction was, in fact, greatly to the benefit of other creditors. 
But even if, for any reason, the sale should be held void, there is no 
doubt that complainants had a lien on the crop for the rent, and ad- 
vances, and the debt ; and the amount subsequently expended for har- 
vesting also became proper charges against the property. 

The trustée has, notwithstanding the opposition of complainants, 
taken over the crop or the fund which stands in its place. Under such 
circumstances, a trustée takes property subject to valid liens. The 
property in controversy, having now become money, the amount of 
such liens would properly be paid from it. The lienholder, making no 
claim against the estate generally, is not compelled to file his claim 
within the period prescribed by section 57n, Bankruptcy Act (Comp. 
St. § 9641). The trustée, not having discharged the lien upon taking 
possession of the property, may be sued, as contemplated by section 
lld (section 9595) and within the period therein provided. 

The judgment of this court will bring about results entirely inéqui- 
table. The crop would not hâve been raised and the fund created, 
except for the act of complainants in risking the money paid as rents 
and advances, and could not hâve been harvested, except for the ex- 
penditures made for that purpose. A judgment sustaining the sale, 
or a proper application of the fund to the liens, releases for the benefit 
of other creditors the property upon which complainants had a mort- 
gage, and also gives to the other creditors the benefit of dividends which 
would otherwise hâve been payable to complainants. The judgment 
deprives complainants, not only of their original debt, but of ail moneys 
expended by them in making and saving the crop. Complainants are 
deprived of légal rights, and the équitable principles recognized and 
applied in Hurley v. A., T. & S. F. Ry. Co., 213 U. S. 132, 29 Sup. Ct. 
466, 53 L. Ed. 729, and the cases therein cited, are ignored. 

I cannot concur in a judgment bringlng about such palpably unjust 
results. 

On Pétition for Rehearing. 

PER CURIAM. A pétition for rehearing calls attention to the 
fact that after the pétition in the case was amended, as stated in the 
foregoing opinion, there was another amendment of it, which con- 
sisted in substituting for the word "insolvent," where it appeared in 
an above-mentioned averment of the pétition as first amended, the 
words "greatly in debt." The change made by the last amendment 
indicates an absence of any intention to claim that Moore was, or was 
supposed to be, solvent when he sold to the appellee the crop on the 
McCrimmin land. As last amended the pétition showed that the 
appellee's becoming responsible for the rent and its advances for 
making the crop were necessary to enable Moore to make it, because 
he was then greatly indebted and had no personal crédit, and ail 
the material he then had, including his interest in a crop on another 
tract of land, was under mortgage to another créditer. It well may 
260 F.— 9 
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be inferred, from the averments of the pétition as last amended, that 
Moore's lack of crédit, and his inability to get land to make a crop 
on without another standing for the rent, or to make a crop witliout 
obtaining advances secured by the crop to be grown, were due to 
his insolvency, and that he was insolvent from the time the land was 
rented until he went into bankruptcy, a few weeks after making the 
sale sought to be enforced in this suit. There is nothing to indicate 
that his financial condition changea from solvency to insolvency 
between the date of the alleged sale and the filing of the pétition in 
bankruptcy. But, whether the pétition as last amended is or is not 
to be regarded as showing that Moore was insolvent when he made 
the alleged sale, the évidence in the case shows that he was then in- 
solvent. The transaction in question was between a creditor and a 
known insolvent debtor, by which the former got for its debt the lat- 
ter's growing crop and his services in supervising it until it matured 
and was harvested. It was not alleged or proved that what the cred- 
itor parted with was even approximately équivalent in value to what 
it acquired from the debtor, even if the services rendered by the 
latter were left out of the account. 

It is a fraud on a known insolvent debtor's other creditors for one 
creditor to get in satisfaction of his demand property of the debtor 
worth substantially more than the amount of the debt for which such 
property is given. The validity of such a transaction is dépendent 
upon the creditor so acquiring the debtor's property paying or allow- 
ing an adéquate price or fair value therefor. It being disclosed that 
the transaction sought to he enforced against the seller's other cred- 
itors was a sale to a creditor by a known insolvent debtor, it was in- 
cumbent on the party claiming under such sale to show that the satis- 
faction of the debt, which was the considération for the sale, was a 
fair price for what the buyer gave for it. That the creditor, in ac- 
quiring the known insolvent debtor's property, went beyond the per- 
missible purpose of obtaining satisfaction of the debt owing is dis- 
closed by a comparison of the amount realized fromi the property so 
acquired with the aggregate of the items of its cost to the creditor. 
The cost to the creditor is shown by the following statement: 

Balance of old debt owlng December 31, 1905 $ 5,426.43 

Six per cent, interest on same for six months 162.79 

Amount of advances on crop 1,139.80 

Expenses of harvesting and marlceting crop 2,814.19 

Amount paid for rent of land 813.(K) 

Total !510,356.21 

The crop which, according to the pleadings and évidence in the case, 
cost the creditor $10,356.21, was sold for $11,651.35. If the transac- 
tion had been acquiesced in hy those adversely aiïected by it, it would 
hâve resulted in enabling the favored creditor to realize $1,295.14 in 
excess of the debt and the outlay on the property taken in satisfaction 
of it, while the debtor's other property was worth greatly less than 
enough to pay what he owed to other creditors. To say the least, 
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there was a failure to show that the alleged sale to satisfy the debt 
owing to the preferred créditer was fair and vaHd as against the 
seller's other creditors. 

The conclusion is that the pétition for a rehearing should be, and 
it is, denied. 

BATTS, Circuit Judge, did not take part in the action of the court 
on the pétition for rehearing. 



RAU V. TMITED STATES. 

(Circuit Court of Appeals, Second Circuit May 14, 1919.) 

No. 233. 

1. Internal Revenue <©==>47 — Offenses— Défenses. 

Under Kev. St. § 3229 (Comp. St. § 5952), empowerlng Commlssloner 
of Internai Revenue, vs'itli advlce of Secretary of tbe Treasury, to com- 
promise any criminal case arislng under the internai revenue laws, oiie 
who failed to file an Income tax return as requlred by Act Oct. 3, 1917, 
§ 1004 (Comp. St. 1918, § 5896b), cannot be successfully prosecuted for thls 
failure. wliere the collector of internai revenue offered to compromitie on 
payment of the tax and penalty, and such ofCer was accepted. 

2. Internai Revenue <g=47 — Offenses — Defensïjs— "Compromise." 

Where internai revenue offlcers, after défendant admltted he had not 
filed au income tax return as requlred by Act Oct. 3, 1917, § 1004 (Comp. 
St. 1918, § 5896b), accepted not only the tax, but the penalty, informing 
défendant that such payment would end the matter and there would be 
no Indlctment, such acceptance and statement vras a "compromise," with- 
in Rev. St. § 3229 (Comp. St § 5952), and was a bar to prosecution. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Compromise.] 

3. Internai, Revenue <S=>47 — Offenses— Défenses— Evidhncb. 

In a prosecution for failure to file an income tax return as requlred 
by Act Oct. 3, 1917, § 10O4 (Comp. St. 1918, § 5896b), that sum pald by de- 
fendant to internai revenue ofRcer after he had admltted he did not file 
the return was retained by the treasury is évidence that the money was 
received in compromise of the case, which compromise was authorized 
by Rev. St. § 3229 (Comp. St. § 5952). 

4. Internai, Revesnue <S=>47 — Offenses — Evidence. 

In a prosecution for failure to file an income tax return as requlred 
by Act Oct. 3, 1917, § 1004 (Comp. St. 1918, § 5896b), the question whether 
the Internai revenue ofiBcers compromised the case, as authorized by Rev. 
St. § 3229 (Comp. St. § 5932), held for the jury. 

5. Witnesses ©=5405(2) — Ceoss-Examination— Impeaciiment. 

In a prosecution for failure to flle an income tax return as requlred by 
Act Oct. 3, 1917, 1 1004 (Comp. St. 1918, § 5896b), where défendant took 
the stand and was cross-examined as to Improper and illégal business 
transactions, the government was bound by his answers as to such col- 
latéral matters, and he could not be impeached with référence thereto. 

6. Ceiminal Law <g=>1053(l) — ^Appeal— Peejudiciai, Ebeob. 

Where the trial court improperly allowed the prosecution to ofCer évi- 
dence impeachlng défendant, who took the stand, as to testimony given 
on collatéral matters conceming which he was cross-examined, the strik- 
ing out of such évidence did not cure the error of its admission. 

^ssFor other cases see same topic & K^^Y-NUMBHR 1d bU Key-Mumbered Digests & Indezea 
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7. Internai, Revenue cS==>7 — Income Taxes— Monet Sub.tect to Taxation. 

Where défendant embezzled moneys which were delivered to hlm to 
be paid as Insurance premlums, he committed a larceny, and the inoney 
so received was not subject to taxation under the Income Tax Act 

8. WiTNEssES ig=>405(2) — Examination— Impeachment. 

Where défendant takes the stand as a witness, he assumes a dual posi- 
tion, that of a défendant and that of a witness, and while as a witness 
It Is compétent for the prosecution to inqulre Into collatéral matters for 
the purpose of impeachlng his credibility, the prosecution is bound by 
defendant's answers, and cannot caU witnesses in rebuttal to show that 
he was guilty of crimes other than that eharged In the indictment 

Ward, Circuit Judge, dissenting in part 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Seymour L. Rau was convicted of violating Act Cong. Oct. .3, 1917, 
§ 1004, making it a criminal offense to fail to file an income tax re- 
turn as prescribed by law, and he brings error. Reversed. 

Henry P. Kieth and Lamar Hardy, both of New York City, for 
appellant. 

Francis G. Caffey, U. S. Atty., of New York City (Francis L. Kohl- 
man, Sp. Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, J., Circuit Judge. The défendant was indicted and 
convicted for a violation of section 1004 of the Act of Congress of 
October 3, 1917, c. 63, 40 Stat. 325 (Comp. St. 1918, § 5896b). This 
statute makes it a criminal offense for a failure to file an income 
tax retum as prescribed by law. The indictment contains two counts, 
charging a failure to file a return for the year 1916, and one for the 
year 1917. The conviction was had on both counts. It was conceded 
that the défendant did not file a retum. The returns for 1916 and 
1917 were required to be filed on or before March Ist of the follow- 
ing year. As to 1916, a return was required to be made by each per- 
son of lawful âge having a net income of $3,000 or over for the tax- 
able year. An exemption of $3,000, plus $1,000 additional, was grant- 
ed to a person making a return if he was the head of a f amily or mar- 
ried man with a wife living with him. Section 7, Act Sept. 8, 1916 
(39 Stat. 761, c. 463 [Comp. St. § 6336g]). For the year 1917 a re- 
turn was required in the case of net incomes of $1,000 or over in case 
of an unmarried person and $2,000 or over in case of a married 
person. 

In pursuance to a request, the défendant appeared at the office of 
the revenue coUector on September 27, 1918, and made a statement of 
his eamings for 1916 and 1917, which indicated that for the year 
1916 the défendant had a net income of $2,000 above exemption, and 
in 1917 $1,758 net above the exemption. Rau stated that he did not 
know thèse figures were subject to tax, and that he did aot know the 
law, but wanted to pay any tax that was due the government. He 
was a broker or salesman on commission, and had been in the insur- 

^3»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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ance business for 20 years ; also engaged in selling stocks and secur- 
ities since August, 1917. Of course, his ignorance of the law was 
no excuse. 

Upon the trial, he testified that he never kept books ; he had no 
bank account; that he had been separated from his wife since 1913, 
and admitted that he made no effort to pay the tax until called upon 
by the collector. After he saw the collector, he executed income tax 
returns and gave figures as his correct income for five years, showing 
that in the year 1917 his net income was $3,834.10, and in 1916, $3,- 
531.22. At a subséquent call at the collector's office, the amount of 
his tax indebtedness was calculated as $324.62. A certified check 
was then drawn and given to the officiai in charge for this amount, 
plus a penalty of $250 which was imposed. After the acceptance of 
this check, this indictment was found. 

[1] Section 3229 of the Revised Statutes (Comp. St. § 5952) pro- 
vides: 

"The Commissioner of Internai Revenue, with the arlvlce and consent of 
the Secretary of the Treasury, may compromise any dvil or crlmlnal case 
arising under the Internai revenue laws, instead of commenclng suit thereon; 
and, with the advice and consent of the said Secretary and the recommenda- 
tion of the Attomey General, he may compromise any such case after a suit 
thereon bas been commenced." 

This statute authorized a compromise of any criminal or civil ob- 
ligation. If an offer of compromise was made and accepted, no crim- 
inal proceedings could thereafter be successfuUy prosecuted for fail- 
ure to pay the tax. Willingham v. United States, 208 Fed. 137, 127 
C. C. A. 263. 

[2-4] The défendant endeavored to establish that he ofïered to 
compromise and that he paid his check for the tax found to be due, 
together with the penalty, and that this was accepted in compromise 
of the criminal responsibility. He was entitled to urge this as a dé- 
fense. We are of the opinion that the District Judge disregarded 
this right which the défendant had as a défense of the criminal prose- 
cution. The District Judge evidently was of the opinion that the de- 
fendant could not défend upon the theory that Kè had compromised 
the criminal prosecution, for he stated: 
"It makes no différence as to whether he has paid the tax or not" 

This and similar remarks occur frequently in the record. For ex- 
ample, the court said : 

"I will instruet this .1iiry that H makes no différence whether the amount 
of the tax which hnâ been agreed upon hère was paid or not, so far as the 
rriminal linbillty of the défendant is concerned." 

And again: 

"And so it is hère— that If this man had committed a violation of the law 
at the time he made his offer in compromise or settlement, If you flnd that 
he willfully failed to file his income tax retum under ail the évidence of the 
case beyond a reasonable doubt, I instruet you that such tender of payment 
would not affect such criminal liabillty." 

This position was taken by the court in référence to other efforts 
made by the défendant to offer his défense of a compromise of tue 
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criminal prosecution. It is presented by ofifers of évidence and ques- 
tions asked of witnesses, to which objections were sustained, tending 
to show that a compromise was in fact made. Much of this évidence 
was erroneously excluded by the trial judge. 
The défendant testified that — 

"At the time of the présentation of the check, Mr. Bowden told me that 
there would be no further proceedlngs of any kind br character, that the 
offer of $324.62, the receipt of the govemment for that, the ofler of $250 in 
compromise, that In considération of that there would be no proceedlngs, no 
Indlctment; nothing would be done whatever." 

He was then asked if it was on that condition that he paid the 
money, and his answer thereto, "I did," was stricken out upon objec- 
tion by the United States attorney. Défendant then attempted to trace 
the money to tlje Treasury Department, and endeavored to show that 
it was never returned; by this making an effort to establish it was 
received by the United States Treasury after approving the compro- 
mise, and this was excluded. 

The Commissioner of Internai Revenue had the pôwer and authority 
by virtue of the statute above referred to, and with the advice and con- 
sent of the Secretary of the Treasury, to compromise the criminal 
case as well as the civil case arising under the internai revenue laws. 
The compromise may hâve been made before the institution of the 
criminal proceedings or after. The provision relating to the neces- 
sary consent of the Attorney General evidently intends a compromise 
after the institution of a civil or criminal action. If the défendant, in 
good faith, made the payment of the tax and penalty for the purpose 
of compromising the impending action, he is entitled to full protec- 
tion and the benefîts derived therefrom. If the money was accepted 
with the promise of immunity from further punishment in a criminal 
proceeding, it would be a complète défense to this indictment. Willing- 
ham V. United States, 208 Fed. 137, 127 C. C. A. 263. 

The acceptance, not only of the tax, but of the penalty, coupled with 
the statement of the internai revenue officer, that payment would end 
the matter, and that there would be no indictment, if true, would be 
a good défense. The fact that the money was retained by the United 
States is some évidence of its acceptance in compromise. We believe 
that under the facts disclosed in this record, as far as the défendant 
was permitted to show them, it was required of the court to submit as 
a question of fact to the jury, vmder proper instructions, whether or 
not a compromise was entered into. It was not a question of law for 
the District Judge. As was said in United States v. Chouteau, 102 U. 
S. 603, 26 L. Ed. 246: 

"He bas been punished In the amount paid upon the settlement for the of- 
fense with which he was chargea, and that should end the présent action, 
according to the prlnclple on which a former acquittai or conviction may be 
invoked to protect agalnst a second punishment for the same offense." 

[5] Since there must be a new trial, we shall advert to errors com- 
mitted in the admission of évidence, so that there may be no reoccur- 
rence at the new trial. 
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[6] As a wîtness, the défendant was interrogated as to alleged 
improper and illégal transactions with Warwick, Love, and Williams. 
He denied charges of improprieties in business transactions and al- 
leged embezzlements or grand larceny of money. Thèse were mat- 
ters which were collatéral, and inquired into by the government at- 
torney for the first time, and the answers thereto were binding upon 
the government. People v. De Garmo, 179 N. Y. 130, 71 N. E. 736. 
Typical of thèse questions were the following; 

"Q. Did you ever hold out to hlm [Robert Warwick] that you were going 
to give him a policy of that klnd? A. I dld business with him. 

"Q. Did you take any money that was coming to him from any of thèse 
policies? A. I dld not 

"Q. Did you fail to turn in any of his pald premiumsî A. Ail paid In. 

"Q. Did you owe hlm any money on transactions for thèse policies î A. 
Only for personal transactions for money loaned." 

And as to transactions with Love: 

"Q. Isn't it a faet that you received his check for notes you negotlated? 
A. No. 

"Q. How much did those notes amount to? A. I don't know exactly. 

"Q. And do you remember you advised him to take a certain sum of money 
of his sick benefit policy you had gotten out of him? A. I remember that, 

"Q. Do you remember, when you gave him the check, it was short some 
hundred and odd dollars? A. I don't remember there was anythlng said 
about it, because it was not my check; it was the check of the Insurance 
eompany." 

And as to Williams: 

"Q. You owe him $1,500? A. I don't know the exact amount. It was not 
quite as much as that. 

"Q. Did j'ou ever make good? A. Yes. 

"Q. When? A. Two or three years ago. 

"Q. How did that come to be due and owing from you? A. That was 
owed because the man with whom I was associated in business at that time 
was handling the business, and there were débits and crédits between us, and 
that transaction happened to corne in at that time."' 

As alleged rebuttal, Warwick was called and testified: 

"Q. In plain language, he [the défendant] was to get some Insurance poli- 
cies for you? A. He had them ; he took them up. 

"Q. And you advanc-ed to him in some form or other certain sums of mon- 
ey? A. I paid him premiums and made my cheeks out to Seymour L. Eau. 

"Q. For how much? A. As near as I remember, they were for $300, and 
$150 aplece. 

"Q. The two made $,S00? A. Tes. 

"Q. Did you thereafter pay the same amount of money on thèse premiums 
to the Insurance eompany? A. The insurance eompany trled to get me to pay 
again the premiums which I had pald to Mr. Rau. 

"Q. How was it found out the premiums had not been pald? A. The insur- 
ance eompany wrote to me for premiums due them, and I told them I paid 
the premiums to Seymour L. Eau personally. On my failure to again pay 
the premiums, they cauceled the insurance policy. 

"Q. On the ground that you had never pald the premiums? A. ïes. 

"Q. And you had pald them to Seymour L». Eau? A. Yes." 

After objection, the court said: 

"I will strike out ail of it, and allow the conversations, what the insurance 
rompanies did say, that the man was asked to pay his premiums again, and 
that he failed to pay them again, and the policies were cauceled." 
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The relief thus granted by the court did not take the harm out of 
the testimony that was improperly received. 

[7] Love was then called as a witness and gave testimony of like 
purport, too lengthy to include in this opinion, indicating that Rau had 
embezzled raoneys paid to him, which were intended to pay premiums 
en life insurance policies. This was objected to and exception taken. 
Williams was called and gave similar testimony. 

Ail this testimony was intended to show that the testimony of the 
défendant, on cross-examination, was untruthful. The government 
seeks to justify the admission of this testimony upon the theoiy that 
the receipt of such moneys had to do with the income tax of the de- 
fendant. This cannot be, for if the moneys were merely to be passed 
on to the insurance company, to be paid as premiums by the défendant, 
as agent, and if he embezzled them, he committed a larceny, and the 
' money so received would not be subject to taxation under the income 
tax law. The government was not at liberty to contradict, by such 
testimony, the défendant on thèse collatéral matters. People v. De 
Garmo, 179 N. Y. 130, 71 N. E. 736. 

[8] When the défendant took the stand as a witness, he assumed a 
dual capacity; that of a défendant and that of a witness. As a wit- 
ness, it was compétent for the government to interrogate upon any 
compétent subject for the purpose of impeaching bis credibility as a 
witness, and in doing this, might enter the field of matters collatéral 
to the main issue; but they were bound by the answers, and were 
not permitted to call witnesses in rebuttal tending to show that the 
défendant was guilty of crimes other than charged in the indictment. 
People V. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193 ; 
People V. Greenwall, 108 N. Y._ 296, 15_ N._ E. 404, 2 Am. St. Rep. 
415. To permit this testimony violated bis rights as a défendant, for 
it charged him with other crimes for which he was not indicted or 
on trial. 

Upon the argument, the United States attorney conceded that a 
conviction could not be sustained upon count 2 of the indictment ; but, 
since the judgment will be reversed, it is unimportant to discuss the 
reasons why that conviction cannot be sustained. Upon a new trial, 
we assume that the indictment will be noUe prosequi upon this count, 

Judgment reversed. 



WARD, Circuit Judge (concurring). I cannot agrée with the ma- 
iority of the court in holding that the District Judge erred in exclud- 
ing évidence of the alleged compromise made by the défendant with 
the revenue collector of his criminal liability for failure to make in- 
come tax returns. The check he delivered, as he says, upon the 
strength of the promise that no criminal action would be instituted, 
has never been presented by the government for pajmient. But, apart 
from this fact, Congress has by section 3229, Rev. Staft. U. S., reg- 
ulated exactly how the compromise of claims arising under the internai 
revenue law both before and after suit brought shall be made, and 
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there is no pretense that the provisions of this section were complied 
with. In United States v. Chouteau, 102 U. S. 603, 26 h. Ed. 246, 
cited by the court, the compromise was made strictly in accordance 
with the requirements of the section, and I think the law was correct- 
ly stated in the dissenting opinion in Willingham v. United States, 
208 Fed. 137, 127 C. C. A. 263, the other case cited. 



WORKIN et al. v. UNITED STATES.» 
(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 
No. 116. 

1. Okiminal Law <^;=>B'I0, 371(1), 372 — Otheb Offenses— Evidence. 

Under an indietment for conspiracy for the sale of narcotic drugs tn 
connection with a physician in violation of Harrlson Act Dec. 17, 1914, § 2 
(Comp. St. § 6287h), évidence of sales made by défendants in the same 
manner after such physician had withdrawn and another had talten his 
place held admissible, as teudlng to show a contlnuing conspiracy and 
guilty knowledge and Intent. 

2. Criminal Law <g=3877 — Effect of Acquittai, of One Défendant. 

On trial of three défendants for criminal conspiracy, the acquittai of 
one held not to Invalidate a conviction of the others. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Criminal prosecution by the United States against Isidore S. Workin 
and Henry V. Meyers. Judgment of conviction, and défendants bring 
error. Affirmed. 

Lawrence B. Cohen, of New York City (Jacob Shientag, of New 
York City, of counsel), for plaintiffs in error. 

Francis G. Caffey, U. S. Atty., of New York City (Ben A. Matth- 
ews, Lawrence H. Axman, Benjamin P. De Witt, Asst. U. S. Attys., 
ail of New York City, of counsel), for the United States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The plaintifï in error Workin was the 
owner of a drug store at 125th street and Eighth avenue, New York 
City. Meyers was a licensed druggist. Workin had been a salesman 
for a manufacturing concern, and with one Dr. Essendon entered the 
pharmacy business, calling their store the "Medicine Shop." Dr. Es- 
sendon maintained an oftice in the back of the drug store, and shortly 
thereafter withdrew from the partnership. Thereafter Workin always 
had associated with him some doctor who had an office in the rear of 
the store. After such relationship with some four doctors, Dr. Corish, 
came in response to an advertisement inserted in a newspaper by 
Workin, and established his office in the rear of the drug store. Prior 
thereto, Meyers assumed charge of the "Medicine Shop," and when 
Corish appeared, Meyers made the arrangements for the hire of the 
room. 

©=»Foi; other cases see same toplc & KBY-NUMBBR in aU Key-Numbered DlgesU b Indexe» 
•Certiorarl denied 250 U. S. 659, 10 Sup. Ct. 8, U U Bd. — . 
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The proof established that the drug store did a considérable business 
in the sale of morphine and heroin. Addicts of thèse drugs patronized 
it regularly. The doctor connected with the medicine shop would give 
written prescriptions to thèse addicts in an alleged endeavor to compJy 
with the law. Whenever a person came intending to purchase such 
drugs, he was referred to the associated physician as "our doctor" 
(meaning the doctor connected with the drug store), who would there- 
upon give a prescription for the drug. The customers were personally 
introduced to the doctor, usually by Workin or Meyers, who would 
instruct the doctor to take care of the customer. New customers were 
asked, "How much hâve you been getting ?" and after replying, either 
Workin or Meyers would reply, "Well, you had better start off higher 
with us because our doctor will hâve to gradually eut you down." 
The indictment consisted of four counts. The district judge dismissed 
the first two, submitting the question of guilt under the second and 
fourth count of the indictment to the jury. In substance it charged 
that on the Ist of January, 1917, and up to and including the day of 
the indictment, the plaintiffs in errer, together with John I,. Corish, 
did, within the jurisdiction of this court, unlawfully and feloniously 
conspire to commit an offense against the United States, to wit, to 
violate section 2 of the act of Congress approved December 17, 1914, 
c. 1, 38 Stat. 785, 786 (Comp. St. § 6287h), by selling and dispensing 
and distributing compounds and derivatives of opium not in pursu- 
ance of written orders to persons to whom such articles were sold, 
dispensed, and disbursed on forms issued in blank for that purpose 
by the Commissioner of Internai Revenue. 

It charged that the plaintiffs in error conspired to procure Dr. 
Corish, a practicing physician, to issue narcotic prescriptions to per- 
sons to whom the drug was to be sold, the plaintiffs in error know- 
ing and intending that the said prescriptions were given by Dr. Corish 
not in the course of his professional practice nor in good faith, and 
further that the récipients of such prescriptions would be induced by 
them to présent the prescriptions at the drug store maintained by them, 
and that they would fill the prescriptions and dispense and distribute to 
the persons the kind and quality of drugs called for by them. Overt 
acts are alleged to hâve been committed in furtherance of the con- 
spiracy, and, further, that Dr. Corish, as overt acts, issued to three 
certain persons, prescriptions for heroin which were sold and dis- 
pensed to the said certain persons by Workin and Meyers, as called 
for by the prescriptions. 

The statute provides: 

"That it shall be unlawful for any person to sell • • » aay of the 
aforesaid drugs except In pursuance of a written order • * * on a form 
to be Issued in blank for that purpose by the Commissioner of Internai Kev- 
enue. • • * Nothing contained In this section shall apply — 

"(à) To the dispensing or distribution of any of the aforesaid drugs to 
a patient by a physician * * * registered under this act in the course of 
his professional practice only. * • • 

"(b) To the sale * • * by a dealer to a consumer under and in pur- 
suance of a written prescription Issued by a physician, » • * reg- 
istered under this act. * • » 
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"The commlssloner • * • shall cause sultable forms to be propared 
• * * to be distrlbuted to coUectors of internai revenue for sale by them." 

The district judge submitted the case to the jury, instructing them 
that they may find the plaintiffs in error guilty if the concerted action 
of two or ail of them was simply a mère means by which this drug 
should be distributed to unfortunate addicts who had indulged in the 
practice of using the drugs and who purchased, in the manner de- 
scribed by the witnesses, from the plaintiflEs in error to satisfy their 
craving, or whether there was a genuine efifort to secure their con- 
valescence from what may be regarded as a disease. The évidence 
presented by the government required the submission of the guilt or 
innocence of the défendants to the jury. We are obliged to accept 
their finding. 

The first assignment of error raises the constitutionality of the so- 
called "Harrison Act." Since the argument of the appeal and before 
our décision, the Suprême Court has decided that the law is constitu- 
tional, and that a conviction for crime thereunder will be sustained. 
Webb v. U. S., 249 U. S. 96, 39 Sup. Ct. 217, 63 L- Ed. 497; U. S. 
V. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 'L. Ed. 493, decided 
March 3, 1919. No further discussion is necessary as to this assign- 
ment of error. 

[1] As a second assignment of error, the plaintiffs in error charge 
tiaat the district judge improperly admitted évidence showing other 
offenses not contained in this indictment and which was the suhject 
of another indictment. The indictment charged a conspiracy com- 
mencing on January 1, 1917, and ending with the filing of the indict- 
ment on February 20, 1918. As stated above, the plaintiffs in error 
used their drug store, at ail times having some doctor in the rear, who 
maintained an office there. It appears that after Dr. Corish severed 
his connection with the plaintifïs in error, which apparently was about 
February 8, 1918 (at least that is the last date when any of the gov- 
ernment's witnesses testined to any relations with him), Dr. Ira E. 
Booth became associated with them. It appears that the other indict- 
ment then pending charged a similar crime, where both plaintiffs in 
error and one Dr. Ira E. Booth were charged with conspiracy. One 
of the government's witnesses was permitted to testify to a transaction 
wherein he purchased the drugs upon the prescription of a Dr, Booth 
after first consulting him. Objection was made to this testimony, 
which was overruled and an exception taken. This transaction with 
Dr. Booth and the subséquent purchase of the drugs occurred after 
Dr. Corish ceased to co-operate with the plaintiffs in error and before 
the date of the filing of the indictment. We think this testimony was 
properly received. The évidence proved a continuing conspiracy down 
to the date of the filing of the indictment. The plaintiffs in error at 
one time co-operated with Dr. Corish and later with Dr. Booth. It 
was one conspiracy. It did not terminate when Dr. Corish dropped 
eut, and Dr. Booth was substituted. It was not évidence of a distinct 
and independent crime and was admissible. Further, the rule of évi- 
dence is well settled that as to similar facts the commission of one 
act may not be proved by the commission of other similar acts, but to 
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liiis rule there is tlie exception that în certain cases évidence of similar 
lacts niay be introduced to prove, not the commission of an act, but 
ihat there was a criminal intent. By évidence indicating the relations 
of the plaintiffs in error with Dr. Booth, the government did not seek 
to prove that they sold heroin on the date charged in the second count 
of the indictment, and the government was well within its rights in 
introducing this évidence for the purpose of showing that then the 
plaintiffs in error sold heroin on the date charged in the indictment ; 
that they did so, not innocently or through mistake, but with knowl- 
edge and intent to violate the law. To show guilty knowledge and 
intent, it is permissible to show that before and after the date on 
which the spécifie act charged was committed the plaintiffs in error 
sold drugs to others. 

In the case of Marshall v. U. S., 197 Fed. 511, 117 C. C. A. 65, relied 
upon by the plaintiffs in error, the défendant was charged with a 
scheme to defraud and for using the mails in furtherance of the 
scheme. The défendant organized a so-cal!ed society to carry out this 
purpose. Evidence was offered on the trial that the défendant had 
also organized another society for the purpose of promoting another 
scheme to defraud. It was held that thèse were independent transac- 
tions, and évidence of the second transaction could not be properly re- 
ceived to prove the intent or guilt of the défendant as to the first. 

In Hammer v. U. S., 249 Fed. 336, 161 C. C. A. 344, the défendant 
was charged with selling drugs in violation of the Harrison Act. Evi- 
dence was introduced showing that the défendant did business in 
Florida, and there conducted a médical institute frequented by dopers 
and persons who were sick. This court approved the receipts of évi- 
dence to show that before and after the date of the commission of 
the spécifie act charged the défendant sold drugs to others. 

Thus, to permit testimony of other sales of drugs, it must be made 
to appear that there is some real connection hetween the extraneous 
crime and the crime charged, and it is only in the case where com- 
mitted offenses are proven, which are unrelated to the subject-matter 
of the indictment and which the accused is not summoned into court 
to meet, that the courts hold the receipt of such testimony is improper. 
Scheinberg v. U. S., 213 Fed. 757, 130 C. C. A. 271, Ann. Cas. 1914D, 
1258. 

Hère there was a direct and immédiate connection between the 
transaction involving Dr. Corish and the transactions involving Dr. 
Booth. The employment or association of Dr. Booth immediately 
after that of Dr. Corish indicated but a plan to continue the service 
of another physician in order to obtain some one to issue thèse pre- 
scriptions. Merely because Dr. Corish may hâve withdrawn from the 
conspiracy, after which Dr. Booth joined the conspiracy, if the con- 
spiracy continued until the date of the filing of the indictment, did not 
make incompétent évidence to show what Dr. Booth and the plaintiff 
in error did in furtherance of the conspiracy, for such acts constitute 
part of it. We think, further, that the transactions or acts of Dr. 
Booth were so closely related to the act in question as to show that 
they ail sprang from a common design. Williamson v. U. S., 207 U. 
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S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278; People v. Molineux, 168 N. 
Y. 264, 61 N. E. 286, 62 L. R. A. 193. 

We find no error in the admission of this testimony, 

[2] Corish was acquitted on the trial, and it is argued in behalf 
of the plaintiffs in error that his acquittai prevents them from being 
adjudged guilty under the law. The only count submitted to the jury 
was the conspiracy count, the others, excepting the second, having 
been dismissed by direction of the court, and the plaintiffs in error 
were found guilty of the second count (as well as the fourth) which 
charged a direct sale by them, aided and abetted by Dr. Corish. Judg- 
ment on this count was arrested by the district judge, and is not pre- 
sented hère for review. This conviction must be tested only from the 
viewpoint of the charge of conspiracy. The verdict of the jury must 
be understood as establishing only the guilt of the plaintiffs in error 
of having conspired to violate the law in the manner alleged, and 
establishing that Dr. Corish's participation in the conspiracy was not 
proven beyond a reasonable doubt. The fact that he was acquitted 
could not establish conclusively that the prescriptions for narcotics 
issued by him were issued in good faith. Assuming Corish was 
innocent, as we must assume by the jury's verdict, and that he acted 
in good faith, the jury may well hâve found that the plaintiffs in error 
used Corish for the purpose of accomplishing the object of the con- 
spiracy charged against ail of them. Under the charge and under the 
law, it was permissible for the jury to find two or more joined the 
conspiracy, or conspired and approved of one overt act committed by 
any one of the conspirators for the purpose of efïecting the object of 
the conspiracy, and this was sufficient. During Dr. Corish's association 
with the plaintiffs in error, he was addicted to the habit of drinking ; 
he was in a drunken condition most of the time. It may be that the 
jury thought that he was but a tool in the hands of the plaintiffs in 
error. 

Proof is ample to justify the conclusion that the plaintiffs in error 
conspired to violate this statute and used Dr, Corish to write prescrip- 
tions for narcotics without any relation to the prospect of curing the 
disease or its alleviation. The évidence is ample that the plaintiffs 
in error conspired that the prescriptions should not be issued in good 
faith. 

We find no error in the record which warrants the granting of a 
new trial. Judgment affi.rmed. 
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FETTEES et al. v. UNITED STATES.* 

(Circuit Court of Appeals, Ninth Circuit. August 4, 1919. Kehearlng Denied 

October 14, 1919.) 

No. 3309. 

1. Ceiminal Law <©=>417(10) — Sale or Liquob to Men in Unifobm — Evi- 

dence. 

On trial of a défendant for selUng liquor to a member of the mllitary 
forces in unlform, the exclusion of testimony of défendant, who did not 
personally take the order, that he was told by the person who took the 
order that the liquor was ordered by, and was for, a woman, to whom he 
cbarged It, held error. 

2. Ceiminal Law <©=337 — Défense» — Entrapment. 

That a seaman in uniform encouraged and Indted a défendant to sell 
him liquor for the purpose of obtainjng évidence against him hdd not 
to bar the prosecution, where the aot was done because of prior com- 
plaints of violation of the law by defwidant. 

Ross, Circuit Judge, dlssentlng in part 

In Error to the District Court of the United States for the Northern 
Division of the Northern District of Califomia; William C. Van Fleet, 
Judge. 

Criminal prosecution by the United States against Emma Pell Fet- 
ters and George Fetters. Judgment of conviction, and défendants 
bring error. Reversed as to George Fetters, and affirmed as to his 
codefendant. 

W. F. Cow^an, of Santa Rosa, Cal., and Bert Schlesinger, of San 
Francisco, Cal., for plaintiflf in error Emma Pell Fetters. 

Marshall B. Woodworth, of San Francisco, Cal., for plaintiff in 
error George Fetters. 

Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst, U. 
S. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Emma Pell Fetters and George Fetters, 
called défendants, were convicted for violation of section 12 of the 
act of May 18, 1917 (40 S'tat. 82, c. 15 [Comp. St. 1918, § 2019a]), 
known as the Sélective Draft Act, for having unlawfully sold whisky 
and Champagne to a member of the military forces of the United States 
while in uniform, one B. E. Cranfill, apprentice seaman, then and 
there doing spécial duty for the Naval Intelligence Branch at San 
Francisco. By writ of error the case is brought to this court. 

Fetters and his wife kept a hôtel, dance hall, and barroom. There 
was évidence that, prior to the time laid in the indictment, numerous 
complaints that liquor was sold to men in uniform were made to the 
United States authorities and an investigation was ordered. One night 
i.n June, 1918, Cranfill, who was in uniform and in company with two 
irien and a Mrs. Lewis and Miss Hughes, went to the dance hall. The 
evMence of the prosecution tended to show that Cranfill asked Mrs. 
Fetters if they could get some Champagne; that Mrs. Fetter said she 

<Êx::»i or other cases see same topic & KEY-NUMI^ER in ail Key-Numbered Digests & Indexes 
•Certiorari denied 250 U. S. — , 40 Sup. Ct. 119, 64 L,. Ed. — . 
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would get it af ter the dance ; that she brought Champagne to the party ; 
that Mrs. Lewis and CranfiU, who were co-operating as investigators, 
ordered Champagne and béer; that afterwards she brought whisky; 
that Cranfill handed her the money for the Champagne and a bottle of 
whisky; that George Fetters "stuck" his head in the door and made^ 
some motion to Mrs. Fetters ; and that she went out and made a mo- 
tion to Cranfill to corne out, and then gave him the whisky at the corner 
on the outside of the dance hall, but that George Fetters was not 
then présent. 

[1] There was testimony to the efïect that George Fetters, who, it 
is admitted, was not in the dance hall, had some communication with 
his wife, and that he gave her a package which subsequently turned 
out to be liquor. Mrs. Fetters did not testify. Fetters testified that 
he got the order for the liquor, wine, and béer from Mrs. Lewis, and 
that Mrs. Fetters told him in the barroom that Mrs. Lewis wanted the 
"stufï" packed in a box, and that he charged Mrs. Lewis for it ail. 
Thereupon the court struck out the testimony "with référence to the 
whole thing," meaning, we take it, the statements of Mrs. Fetters to 
Fetters ; the judge stating that he thought the witness was telling about 
Mrs. Lewis making application for the liquor and wine. Défendants' 
counsel objected to striking out the testimony, whereupon the court 
asked Fetters if ail that he knew about the person the liquors "were 
ordered for was what Mrs. Fetters came and told" him. Fetters re- 
plied, "Yes." Thereupon the court struck out the testimony on that 
subject, and défendants' counsel saved an exception. Fetters said that 
a f ew days afterwards Mrs. Lewis promised to pay the bill. 

Inasmuch as it was not contended that Fetters was présent with 
Cranfill or the party at the time the liquors were ordered, the principal 
circumstances relied upon by the prosecution were that Mrs. Fetters 
went to the barroom and got a package from her husband, and that 
the package contained liquor. Fetters denied having sold liquor to 
men in uniform, and said that he had issued orders to his employés that 
no liquors were to be sold to men in uniform. 

As against George Fetters we think it was prejudicial error to 
strike out his testimony as to what Mrs. Fetters told him when she 
went for the liquors. As the case developed, the efïect of the ruling 
deprived him of his main défense, an honest belief on his part that the 
liquors were bought by order of Mrs. Lewis for her own use. In- 
trinsically the delivery of the liquors would hâve only an ambiguous 
significance, and he had a right to explain the transaction, and in so 
doing could testify to what was then and there said to him by the per- 
son who, according to his story, was the only one présent when he 
packed or delivered the liquors. Whether such testimony was true 
or f aise is not for us to say ; but that it was compétent is clear to us. 
Tesney v. State, 77 Ala. 33. 

The case against Mrs. Fetters is in a différent attitude. She cannot 
predicate error upon the exclusion of the testimony of her husband as 
just referred to, because her intentions and honesty of belief in the 
transaction could not be proved by the testimony of her husband that 
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she told him the liquors were ordered by Mrs. Lewis. The jury could 
not be asked to believe as a f act that she was in good f aith and acting 
at Mrs. Lewis' request, because her husband asserted she said she was 
ordering the liquor for Mrs. Lewis. If Mrs. Fetters had testified and 
.made the assertion, it would be compétent ; but, as she did not testif y, 
the rule of hearsay forbids the use of such testimonial évidence. 

[2] Plaintiffs in error urge that the person named in the indictment, 
Cranfill, encouraged and incited défendants to commit the crime charg- 
ed, and that they did the act complained of solely because of such 
encouragement, aiding, and assisting on the part of Cranfill. But the 
évidence discloses that there had been prior complaints against the 
Fetters because they were selling liquors to men in uniform, and that 
it was in the investigation based upon such complaints that the trans- 
actions involved in this case were had. The rule laid down in Woo 
Wai V. United States, 223 Fed. 412, 137 C. C. A. 604, and Sam Yick 
V. United States, 240 Fed. 60, 153 C. C. A. 96, is therefore not ap- 
plicable. Moreover, in the instructions to the jury the court fuUy cov- 
ered the question of inducement. 

One of the witnesses called by the défendants testified, among other 
things, that she was the wife of one of the party and drank with the 
others. On cross-examination counsel for the govemment was per- 
mitted to inquire into the circumstances of the marriage of the wit- 
ness in 1902, whether she had been divorced from a prior husband, and 
whether she had had any children by a former husband. Défendant 
objected, but the court overruled the objection, because the évidence 
had a bearing upon the question of the character of the witness. While 
we think that the examination was carried too far, still as the answers 
of the witness were clear and without évasion, and in no way reflected 
upon her character for truthfulness, and no attempt was made to con- 
tradict her statements upon the matters objected to, there is no reason 
to believe that the rights of the défendant were prejudiced. 

The instructions were fair, and sufficiently covered the issues in th& 
case. 

As against Emma Pell Fetters, the judgment must be affirmed. As 
against George Fetters, it is reversed, and the cause remanded, with 
directions to grant him a new trial. 

ROSS, Circuit Judge, concurs in the reversai of the judgment as to 
plaintiff in error George Fetters, and dissents from its affirmance 
against the plaintifï in error Emma Pell Fetters. 



MOTOTARO EGUCHI v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. August 4, 1919.) 

No. S162. 

1. AtiENS iS=54 — IirMionATiON — Litkract Test. 

A rule promulgrated by the Oomtnlssloner General of Imml^atlon, pro- 
viding a spécial method of applying the literacy test to immigrants, helet 
vvithin the statute and valid. 

2. Aliens <g=46 — E.XCLUSION of Immigrants — Litekacy Test. 

A Japaut'se alien held properly refused admission because of hla fallure 
to satlsfactorily pass the literacy test. 
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3. AlJENS ®=»46 lilMTQBATION LiTERACY TEST — EXEMPTION. 

Under Imraigralion Act, § 3 (Comp. St. 1918, § 4289i/4b), exemptlng from 
the literacy test aliens who hâve been lawfuUy admltted and hâve reslded 
in the United States continuously for tive years, and who retum withln 
six raonths from the date of their departure therefrom, sucb tlme cannot 
be extended because of the Inability of the alien to obtaln transportatlon 
within the six months. 

Appeal from the District Court of the United States for the Dis- 
trict of Hawaii; Horace W. Vaughan, Judge. 

Habeas corpus by Mototaro Eguchi against the United States. 
From a judgment discharging the writ, petitioner appeals. Affirmed. 

Lightfoot & Lightfoot, of Honolulu, T. H., for appellant. 

S. C. Huber, U. S. Atty., of Honolulu, T. H., and Annette Abbott 
Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. Atty., both of San 
Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appeal in this case is from the judgment 
of the court below discharging a writ of haheas corpus that had been 
issued in behalf of the appellant, and remanding him to the custody of 
the immigration officer, for déportation to Japan, of which country 
he is a native, and from which he came to Hawaii. 

The record shows that he first came to that territory about the year 
1906, where he remained as a plantation laborer until December 16, 
1916, on which day he left there for his native country. February 
5th, following, to wit, February 5, 1917, Congress passed the act 
entitled "An act to regulate the immigration of aliens to, and the rési- 
dence of aliens in, the United States" (Act Feb. 5, 1917, c. 29, 39 
Stat. 874 [Comp. St. 1918, §§ 4289iA-4289i4u]), which act contained, 
among others, the following provisions : 

"That after three months from the passage of thls act, In addition to the 
aliens who are by law now excluded from admission into the United States, 
the following persons shall also be excluded from admission thereto, to wlt: 

"Ail aliens over slxteen years of âge, physlcally capable of reading, who can- 
not read the English language, or some other language or dialect, Including 
Hebrew or Yiddish. • * * That for the pui-pose of ascertalnlng whether 
aliens can read the immigrant inspectors shall be furnished with slips of 
uniform size, prepared under the direction of the Secretary of Labor, each con- 
tainlng not less than thlrty nor more than forty words In ordinary use, print- 
ed in plainly legible type in some one of the various languages or dinlects ot 
Immigrants. Each alien may designate the particular language or dialect in 
which he desires the examination to be made, and shall be requlred to read the 
words printed on the slip In such language or dialect. That the following 
classes of persons shall be exempt from the opération of the ilUteracy test, to 
wit: • * * Ali aliens who hâve been lawfully admltted to the United 
States and who bave resiUed therein continuously for flve years and who re- 
turn to the United States withln six months from the date of their departure 
therefrom. » • • " 

The record shows that the appellant returned to the territory of 
Hawaii arriving at the port of Honolulu July 12, 1917, where he was 

©soFor othpv capes sec same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Iiid«ze« 
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examined by the board of spécial inquiry provided for by the afore- 
said act of Congress, and was by that board ordered deported on the 
ground of illiteracy, from which order he appealed to the Secretary 
of Labor, pursuant to a provision of the act, resulting in a déniai of 
his appeal. To the pétition of the appellant for a writ of habeas cor- 
pus was annexed the proceedings before the board of spécial inquiry, 
and upon the final submissfon of the matter to the court below the 
évidence there given was by stipulation of the parties submitted. 

[1] It is undisputed that the Commissioner General of Immigra- 
tion is authorized, with the approval of the Secretary of Labor, to make 
rules and régulations for the enforcement of the law ; but it is con- 
tended that, in adopting subdivision 3 of ruie 4, the Commissioner 
General enlarged the law, which could net be legally donc. The rule 
so complained of is as f ollows : 

"Spécial Method of Applying Reading Test. — In ail cases In which, because 
of lack ot the qualifled interpreters necessary for the observance of the gên- 
erai method prescribed in subdivision 2 hereof , or because for any other reason 
it is impractlcable to adopt said gênerai method. Immigration offlcers shall 
use spécial prlnted and numbered slips, supplied by the bureau, the sentences 
appearing upon which are instructions to the alien to do several simple acts, 
his responding properly and in proper order to the instructions, or not dolng so, 
to constltute a démonstration of whether or not he Is able to read the pre- 
scribed number of words prlnted upon the slip handed hlm." 

The ground of complaint is that the requirement thus made is that 
the applicant shall "understandingly read." If that be conceded, we 
think a sufHcient answer to the objection is that Congress in enacting 
the law was not dealing with parrots, but with human beings, who are 
supposed to hâve some intelligence. 

[2] The only évidence shown by the record tending to satisfy the 
requirement of the law is the following, taken from the examination 
of the applicant: 

"Q. Can you read and write? A. I can read easy writing or prlntlng, the 
Katakana and some Hirakana. 

"(Applicant is given card No. 5003, in the Katakana, and reads for three 
minutes. He attempts to do what tlie card directs, but only does part, and 
also does more than is directed. He Is asked what the card says, and tells 
partially. The interpréter states that he reads the card correctly. 

"(He is tested with card No. 1001, in the Katakana, which Is written out In 
large letters on paper, so as to avoid the objection that the print is too small. 
He reads for four minutes, and states that he cannot read part of it. The in- 
terpréter States that he reads correctly, except the one part. When asked 
what the card directs, he misses most of what It says, but states a part cor- 
rectly. 

"(He Is given card No. 4009, in the Katakana, and reads It over three 
minutes. The interpréter states that he reads It correctly. He fails entlrely 
to do what it directs.) 

"Q. What does the card tell you to doî A. I cannot understand It. 

"(He is given card No. 4009, in the Hirakana, which contalns the same read- 
ing matter as card No. 4009 in the Katakana, with which he has just been 
tested. He reads it four minutes. He does part of what is directed, more than 
when he was tested in the same thlng In the Katakana. He states partially 
what is directed. AU thèse cards, except the flrst used, were written out in 
large letters and much more plainly than it is on the cards.)" 
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We agrée with the court below that other portions of the testi- 
mony of the applicant before the board of spécial inquiry siiow that 
he was conscious of his inability to read. 

[3] The fact, testified to by the applicant, that he was unable to 
procure passage on either of the two ships named by him by which he 
could hâve returned to Hawaii within the prescribed six months from 
the time of his departure therefrom, cannot properly be held to hâve 
extended the time fixed by Congress within which such aliens are 
permitted to retum. 

The judgment is affirmed. 



DUNN V. TEBFRT. 

(Circuit Court of Appeals, First Circuit. May 26, 1919.) 

No. 1410. 

1. Appeal and Beeob <S=>931(1) — Review — Findings op Fact. 

Where tliere is no confllct of évidence, and a findlng by the District 
Court is a conclusion from admitted facts, there is no presumption in favor 
of its correctness in tlie appellate court. 

2. Domioim: i@=>4(2) — Domicile of Origin — Change — Intent. 

Where complalnant's domicile of origin was in Newport, R. I., where 
she and her ancestors had lived for two or more générations, where she 
owns a house and has always clalmed her résidence, and where she and 
her husband paid Personal taxes and her husband was buried and his will 
probated, the fact that she also acquired résidences In New Hampshlre and 
Massachusetts, in each of which she lived for portions of each year, the 
remainder of the time in Newport, held not suffleient to establish a change 
of domicile to Massachusetts. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George W. Anderson, Judge. 

Suit in equity by Kate H. Dunn against William D. T. Trefry. De- 
cree for défendant, and complainant appeals. Reversed. 

Alexander lyincoln, of Boston, Mass. (Whipple, Sears & Ogden, of 
Boston, Mass., on the brief), for appellant. 

Wm. Harold Hitchcock, Asst. Atty. Gen. (Henry C. Attwill, Atty. 
Gen., on the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
TON, District Judge. 

BINGHAM, Circuit Judge. This is a bill in equity to restrain the tax 
oommissioner of Massachusetts from assessing taxes upon the appel- 
lant for the years 1917 and 1918 under the Massachusetts Income Tax 
Law. St. 1916, c. 269. 

In the pétition it is alleged that the appellant is a résident of the city 
of Newport and state of Rhode Island, and a citizen of that state; 
that the défendant is a résident of the city of Boston, in the state 
of Massachusetts, and a citizen of Massachusetts ; and that the matter 
in controversy exceeds, exclusive of interest and costs, the sum of $3,- 

^=:3For other cases eee eame topic & KEY-NUMBEB in aU Key-Numbered Dlgests & ladexes 
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OCO. No question is raised as to the jurisdiction of the court. Relief 
is sought on the ground that the appellant wïls not an inhabitant of 
Massachusetts during the years in question, but was domiciled in 
Rhode Island, and therefore it was not within the power of Massa- 
chusetts to impose a tax upon her. 

In the District Court it was found and ruled that the appellant was 
domiciled in Boston during the years in qtiestion, and a decree was 
entered dismissing the bill. It is from this decree that the appeal is 
taken, and the sole question is whether the évidence warrants the 
finding that the appellant was domiciled in Massachusetts in 1917 and 
1918. 

The évidence consists of the testimony of the appellant and her 
daughter, and two statements relating to her domicile which she had 
filed with the défendant. There is no conflict of évidence. The 
single question is what inference should be drawn from the facts 
shown by the évidence as to the appellant's domicile. 

[1] We recognize the rule that, where there is a conflict of testi- 
mony and the credibility of witnesses is involved, the finding of the 
District Court is not to be disturbed, unless it is clearly wrong. But 
where, as hère, thèse circumstances are not présent, and the finding 
is a conclusion from admitted facts, we do not think the rule applies. 

[2] The évidence shows that the appellant's domicile of origin was 
Newport, R. I., she spent her childhood days there, and on being mar- 
ried in 1873 went with her husband to live at 20 Kay street in that 
city. Shortly after her marriage she became the owner of one-third 
of that property; the other two-thirds being then owned by her two 
sisters, Anna and Mary, and later by Anna alone. This was her 
father's homestead, and the appellant and her sister still own and 
occupy the property. In 1890 she began spending her summers with 
her husband and family at Holderness, N. H., where she built a house, 
which she owns and has occupied for about four months in the sum- 
mer of each year. The winter of 1912 to 1913 the appellant spent in 
Boston with her hsuband, and in June, 1913, she purchased a housè 
at 178 Marlborough street, which she and her husband occupied for 
five or six months each winter down to May 24, 1916, when he died. 

It thus appears that the appellant has three résidences, one in New- 
port, R. I., one in Holderness, N. H., and one in Boston, Mass. Since 
1912 she has spent, substantially every year, five or six months in the 
winter in Boston, about four months in the summer at Holderness, 
and from two to three monthg in the spring and autumn at Newport. 
She owns furniture and clothing in each of the three places. The 
family portraits which she owns she keeps in the Newport house. Her 
family and her husband's family bave lived for two générations or 
more in Rhode Island. Her husband was a registered voter of New- 
port, and paid bis personal taxes, state and fédéral, in that city down 
to the time of bis death ; he always described himself as of Newport ; 
always kept bis principal bank account at the Newport Trust Company, 
and most of his securities there. He was buried in Newport; his will 
was probated there, and an inheritance tax on his estate was paid in 
Rhode Island. No claim was made by the défendant that he was a rési- 
dent of Massachusetts when he died. The appellant has paid her per- 
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sonal taxes in Newport since 1873 ; she has always described herself as 
of Newport, and she has always kept her principal bank account and 
her securities in the Newport Trust Company. Her business letters 
are addressed to her at Newport, and forwarded f rom there to her ; 
she is a member of a church in Newport, but not in Boston. She is 
very much attached to her Newport home, and never desired to change 
her Newport domicile, and had no idea she might hâve done so until 
she was called upon hy the défendant to file a tax return. Her future 
intentions, as disclosed by the évidence, are to continue as heretofore 
to spend her winters in Boston, her summers in Holderness, and the 
spring and autumn in Newport. 

The appellant's domicile in Newport is presumed to continue there 
until it is shown to hâve been changed, and the burden of overcoming 
this presumption rests upon the défendant. Mitchell v. United States, 
21 Wall. 350. This we tliink has not been done. On the contrary, 
the évidence shows that the appellant never has intended to abandon 
her domicile in Rhode Island. Her résidence in Massachusetts has 
not differed from her résidence in New Hampshire, and it is not fair 
to say that she has intended to make either place her domicile. It is 
true that her eldest son and daughter are living in Boston, and it is 
congenial for her to he with them there during the winter months ; 
but to fmd that she has ever renounced her Rhode Island domicile and 
intended to acquire one in Massachusetts is not justified by the évi- 
dence. The facts as to her mode of living do not outweigh her ex- 
pressed intent to retain her Rhode Island domicile. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with this 
opinion, with costs to the appellant. 



SOUTH TJTAH MINES & SMELTERS v. UTAH LEASING CO. 

'Circuit Court of Appeals, Eighth Circuit. May 13, 1919.) 

No. 5092. 

1. WATEna AND Wateb Cotjesbs <®=285 — Contbact to Supplt Watke — MlN- 

INO PURFOSES. 

Under contract whereby mining company agreed to furnish water to 
plaintiff engaged in extracting métal from copper tailings or refuse, heîd, 
plaintif! was limited to a maximum of 200 gallons per minute, and was 
not entitled to ail water reasonably necessary for the opération of its 

plant. 

2. CONTRAOTS <S=5l43 — CONSTBtrCTION POWEB Or COUET. 

The court cannot by implication add to or change a contract whlch is 
clear and complète in itself. 

Appeal from the District Court of the United States for the District 
of Utah ; Tillman D. Johnson, Judge. 

Bill by the Utah Leasing Company against the South Utah Mines 
& Smelters. Decree for complainant, and défendant appeals. Re- 
versed, with instructions. 

^s9For otber cases see eame topic & KBY-NUMBEIR In ail Key-Numbered Dlgests & Indexe* 
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Charles C. Par sons, of Sait Lake City, Utah, for appellant. 

Edward B. Critchlow, of Sait Lake City, Utah (William J. Barrette, 
of Sait Lake City, Utah, and George A. Critchlow, of New York City, 
on the brief), for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. The appellant in 1914, and for some years 
prior thereto, was operating a copper mine and concentrator. The 
crude ore was concentrated by use of a large volume of water own- 
ed and brought by it a distance of 8 or 9 miles through a steel-riveted 
pipe which, through long usage, was subject to breaks, and required 
care to keep it repaired and up to its capacity of 800 gallons per min- 
ute. The mill was incapable of extracting ail the métal from the ore, 
and this unextracted métal was left in the tailings or refuse, which 
was coUected in a huge dump. The appellee was engaged in the busi- 
ness of extracting métal from refuse of this character. With a view 
to mutual profit, the parties entered into a contract under which ap- 
pellee was to establish a mill near that of appellant and work over 
this heap of tailings. A necessary médium in the opérations of ap- 
pellee was water. The contract, therefore, provided for the use by 
it of some of this water belonging to appellant. Shortly after the 
contract became operative, appellant shut down its mill, but continued 
to permit usage of water by appellee for its milling plant. Subse- 
quently disputes arose between the parties as to the amount of water 
so used by appellee. Appellant claimed that the contract limited ap- 
pellee's use to 200 gallons per minute, and that it was using far more 
and should pay for the excess. Appellee admitted it was using much 
more than that quantity, but claimed that the contract gave it the 
right to use as much as was reasonably necessary for the opération of 
its plant. Upon appellant threatening to eut off or limit the water 
supply, appellee brought its bill, praying that appellant be enjoined 
from interfering with, limiting, or diverting from it such supply of ' 
water as it reasonably needed for opération, which amount it then es- 
timated at 600 gallons per minute. After hearing, the trial court en- 
joined the appellant from preventing the appellee from securing and 
using such volume of water as reasonably necessary to its opérations, 
not exceeding 600 gallons per minute. From this decree the appeal 
cornes hère. 

[1] The contract is written, and there is no dispute that the amount 
of water used by appellee is far in excess of 200 gallons per minute. 
The différence is therefore pufely one as to the meaning of the con- 
tract. Does it limit the appellee to a maximum of 20O gallons per 
minute, or does it permit the use of ail reasonably necessary to the 
opération of its plant? The entire expression of the contract as to 
water usage is as f ollows : 

"Second. The Mining Company agrées to furnish to the Leasing Company, 
free of cost, fresh water sufflcient for its needs, but not to exceed at any tirao 
a rate of slxty (60) gallons per minute, except as hereinafter provided. Tbe 
water to be plped from the pipe Unes of the Mining Company's mill at the 
expesse of the Leasing Company. If, however, the opérations of the Mining 
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Coiiipauy shall be, at any tlme while this agreement Is In force, suspended In 
ils mine iiiid iniil tire necessary repairs and running exi)enses in tlie lieeping up 
Qf ail repairs on the pipe Une across the valley to the aforesald plant of the 
Leasing Company shall be borne by said last-named company. The Mining 
Company agrées to furnish water in addition to the sixty gallons up to a total 
of two hundred (200) gallons per minute, to sald Leasing Company, if In the 
opinion of the Mining Company thIs can be done wlthout affecting Its opéra- 
tions, ïhe Minmg Company also agrées to allow, during its tailling opéra- 
tions, the Leasing Company to recover from the tallrace and sllmes leavlng the 
Mining Company's mill such amount of water as It, the Leasing Company, is 
able to recover without affecting the opérations of the Mining Company." 

It would be difficult to sélect language which would more clearly 
and certainly express an intention to limit the maximum fresh water 
usage to 200 gallons per minute. Appellee seeks to avoid this lan- 
guage by saying that — 

"It dld not, nor does the contract in any other provision purport to deal 
wlth the situation which might arise and which afterwards dld arise, to wlt, 
the shiitting down of the mine and mill of appellant." 

It then asks this court to supply that deficiency by nn implication 
that the parties had in mind at the time the contract v^as made, and 
intended as a part thereof, that if the appellant closed down its mill it 
should permit the appellee to use ail of the fresh water it might need 
beyond 200 gallons. 

[2] However much a court may be tempted to do so, it cannot by 
implication add to or change a contract which is clear and complète 
within itself. This very clause of the contract shows that the par- 
ties had in mind, in connection with the water supply, that the appel- 
lant might close its mill. It provides, in such a contingency, for the 
upkeep of the pipe line by the appellee. When this very contingency 
was in the minds of the parties when they drew the contract, and 
when the care with which this clause and the entire contract was 
drawn is noticeable, what room is there to say that the parties intended 
to leave to implication and uncertainty the volume of water to be then 
used? To our minds, the reasonable view is that the parties intended 
to and did define that quantity in express terms. The argument of 
counsel is ingenious, but seeras to us unsound. 

The judgment is reversed, with instructions to dismiss the bill up- 
on the merits, at the cost of appellee. 



THE COMPORT. 

(Circuit Court of Appeals, Second Circuit Aprll 16, 1919.) 

No. 209. 

CouiJsioN <S=>102 — Steam Vessels Ckossing — Mutual Fatjlts. 

Both of two steam llghters held In fault for a collision In East River 
while on crossing courses, for failure to keep proper lookouts ; the bur- 
dened one, having the other on her starboard side, for not sooner chang- 
Ing her course, and the other for Improper navigation after crossing 
signal was glven. 

Ilough, Circuit Judge, dissenting. 

®=3For other cases sce same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in adrniralty for collision by Lee's Lighters against the steam 
lighter Comport; the New York & Cuba Mail Steamship Company, 
claimant. Decree for respondent, and libelant appeals. Modified. 

Herbert Green, of New York City, for appellant. 

Burlingham, Montgomery & Beecher and Burlingham, Véeder, Mas- 
ten & Fearey, ail of New York City (Chauncey I. Clark, of New York 
City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. March 8, 1917, about 7:15 a. m., the steam 
lighter Bettie Lee with a large deckload of sugar was coming up thé 
East River, bound to Pier 27, Manhattan, and bearing diagonally 
across the river to a point above the Brooklyn bridge. At the same 
time the steam lighter Comport was crossing the river diagonally 
from the foot of Wall street, Manhattan, to Pier 16, Brooklyn. The 
vessels were concededly on crossing courses ; the Comport, having the 
Lee on her starboard side, being bound to keep out of the way, and 
the Lee being bound to hold her course and speed. Yet they came 
together, the bow of the Comport colliding with the starboard bow of 
the Lee about three feet abaft the stem; the Lee crossing the Com- 
port's course. 

The navigation of the lighters with respect to each other was as 
f ollows : The Comport, when about 200 feet away, blew one whistle 
and ported, so as to head more down the stream. The master of the 
Lee says that upon hearing this signal and without answering it he 
ported, but finding his lighter was going to port, instead of to star- 
board, he blew an alarm and reversed full speed astem. The Com- 
port also blew an alarm and went full speed astern. 

The District Judge held the Lee solely at fault. That she was at 
fault is perfectly apparent. She had no lookout at ail. Her master 
was evidently in a state of alarm when he heard the Comport's signal 
of one whistle, and we do not crédit his statement that he ported. 
There is no reason why, if he did so, the lighter should bave gone to 
port. His explanation as to the efïect of the flood tide on his lighter 
and upon lighters generally is wholly unsatisfactory. 

But we think the Comport was also at fault. It is quite plain that 
it would not hâve been safe for her to continue her course across the 
Lee's bows. The master appreciated this and his signal of one whistle 
was a compliance with article 22 of the Inland Rules, requiring the 
burdened vessel to avoid crossing ahead of a privileged vessel if the 
circumstances of the case admit going under her stern. When he 
blew the signal of one whistle and ported, he must hâve nearly reached 
the course of the Lee. Why did he not do so sooner? In his state- 
ment to the local inspectors he says that he saw the Lee coming up 
when she was about 250 feet oflf the Brooklyn piers, which was about 
where the collision happened. He did not testify at the trial how far 
the Lee was ofif when he first saw her. His mate was acting as look- 
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ont foiward, but mixed up in a crowd of 16 longshoremen. We find 
that a vigilant lookout was not kept, and, even if we were to assume 
that the Lee was seasonably discovered, we think it was a fault on 
the part of the Comport to persist in a dangerous course until the 
lighters were so near together. Ordinary prudence required the Com- 
port to indicate sooner that she was going to port her helm and pass 
under the Lee's stem. 

The decree of the court befow is modified, and the court directed 
to enter the usual decree for half damage, with costs of this court to 
the libelant. 

HOUGH, Circuit Judge (dissenting). The Comport and Lee being 
on Crossing courses, with the latter as the privileged vessel, Comport 
properly blew one whistle and ported to pass under the Lee's stem. 
A colUsion occurred, the bow of the Comport coming in contact with 
the starboard side of the Lee about three feet abaft her stem. We 
hold the Lee at fault for a reckless failure to hold her course, and 
condemn the Comport for two reasons ; i. e., she had a poor lookout, 
and did not port sooner. 

I find no évidence justifying the assertion that the lookout was de- 
fective ; on the contrary, the testimony is uncontradicted that the Com- 
port had two lookouts "way up forward," while the longshoremen 
passengers were "behind (them) a little way aft of (them)." 

Rules for sound signais assume that the vessel to which they are 
given is obeying the rules, and there is no évidence in this case tend- 
ing to show that the Comport's one whistle and attendant porting of 
her helm were not in ample time to keep out of the way of the privi- 
leged boat, if the latter had maintained her course. 

It is true that the Lee's captain was (as stated by the court) in a 
"state of alarm" when he heard the single whistle; his reasons for 
such alarm are set forth at length in his évidence, and fully show 
that, when he heard said whistle, he was intending to violate the 
statutory rules, was almost in the act of doing so, and was not suffi- 
ciently quick-witted to change his unlawful program and conform to 
the Comport's lawful signal. I do not think that the Comport should 
be cast in half damages for not anticipating the other captain's in- 
compétence, and therefore dissent. 



HAWAIIAN PINKAPPLE CO., Limited, v. MASAMARI SAITO et al 

(Circuit Court of Appeals, Ninth Circuit. August 21, 1919.) 

No. 3374. 

Appeal and Bbeob '®=>456 — Supeksedeas. 

Showlng on pétition for injunction in alcl of appellate Jurlsdlctlon heia 
insufflcient for interférence with decree of Suprême Court of territory 
that permanent injunction should remain vacated; bond to reimburse 
belng glven. 



©=5For otUer cases see samc toplc & KBY-NUMBBR In ail Key-Numbered DlgesU & Indexes 
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In Equity. Suit by the Hawaiian Pineapple Company, Limited, 
against Masamari Saito and Libby, McNeill & Libby of Honolulu, Lim- 
ited. Decree for complainant was reversed by the Suprême Court of 
Hawaii, and complainant appealed, and pétitions for injunction in aid 
of appellate jurisdiction. Pétition denied. 

Morrison, Dunne & Brobeck, Edward Hohfeld, and H. W. Clark, 
ail of San Francisco, Cal., and Frear, Prosser, Anderson & Marx, of 
Honolulu, T. H., for petitioner. 

Pillsbury, Madison & Sutro and Alfred Sutro, ail of San Francisco, 
Cal., opposed. 

Before MORROW and HUNT, Circuit Judges. 

PER CURIAM. It is to be kept in mind that there îs no certified 
record on appeal before us and that the questions presented arise upon 
a pétition for injunction in aid of the appellate jurisdiction of this 
court. Our considération has therefore been limited to the papers 
presented, and our views are expressed with relation to such limited 
record rather than to ail questions which the court may eventually be 
called upon to détermine. 

The case cornes to us with a written opinion by the Suprême Court 
of the territory, holding that equity would afford the relief which 
was prayed for in the bill of complaint. We hâve assumed in our 
considération of the pétition submitted to us that there was sufficient 
ground for équitable cognizance, and upon that assumption hâve glven 
earnest considération to the true interprétation of the contract hetween 
Saito and the Pineapple Company, and our opinion is that the Su- 
prême Court of the territory appears to hâve been correct in holding 
that there was no obligation upon Saito to sell to the Pineapple Com- 
pany pineapples produced from any lands which were leased or ac- 
quired by him after the date of the making of the contract. 

Furthermore, we think that by the décision of the Suprême Court of 
the territory, which vacated the decree of the lower court, and which 
ordered a dissolution of the injunction which had been issued by the 
lower court, and which also ordered the bill dismissed, the essential 
rights of the parties were determined, and that the actual point of 
controversy was decided so far as the courts of the territory had juris- 
diction to décide. The order of the Suprême Court, remanding the 
case for proceedings consistent with the opinion, left to the lower 
court nothing to do by way of adjudicating the essential rights of the 
parties. 

The Pineapple Company then took steps to perf ect its appeal to this 
court. Pétition for appeal was filed, with a prayer for an order of 
supersedeas and for an order continuing the injunction. In due course 
the Suprême Court of the territory considered whether the jurisdic- 
tional amount was sufficient to warrant appeal, and determined that 
the amount was sufficient. The court, however, acting under rule 74 
of the Equity Rules (198 Fed. xxxix, 115 C. C. A. xxxix), restored the 
permanent injunction which had been theretofore issued by the lower 
territorial court and which had just theretofore been vacated by the 
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Suprême Court, unless the respondents, Saito and I^ibby, McNeill & 
lyibby, should forthwith give bond to reimburse the Pineapple Com- 
pany for any and ail damages which it might sustain in the event of 
a reversai of the decree of the Suprême Court of the territory by this 
the Circuit Court of Appeals for the Ninth Circuit. 

The next step was taken by the issuance of the order of July 18th 
by the Chief Justice, which allowed an appeal to this court and granted 
a supersedeas to the extent that, pending appeal to this court, remand 
to the inferior court in the territory should be stayed. Thereafter a 
bond to reimburse was given by Libby, McNeill & Libby, and the per- 
manent injunction of the inferior court, which had been vacated by the 
Suprême Court, was ordered to remain vacated. 

Then came the application of the Pineapple Company to this court 
to restrain Saito and Libby, McNeill & Libby from proceeding to deal 
with each other with respect to fruit grown upon lands acquired after 
the date of the exécution of the original contract. This court granted 
a temporary restraining order and an order to show cause. The 
matter came on to be heard on August 18th, and after consider- 
ing the arguments of counsel and examining the authorities cited, we 
conclude that, as the case is submitted, there is not sufficient showing 
for interférence with the decree of the Suprême Court of the territory 
and the subséquent order of the Suprême Court and of the Chief Justice, 
which directed that the permanent injunction should remain vacated. 

This leads to a déniai of any further injunction at this time hy this 
court, and it is ordered accordingly. 

Pétition denied. 



HOSIER V. UNITED STATES. * 
(Circuit Court of Appeals, Fourth Circuit July 1, 1919.) 
No. 1713. 

1. Poisons <©=>4, 9 — Indictment Undee Habeison Nabcotio Act Need Not 

Chaeqe that Accused was in Business. 

A prosecutlon for violation of Harrlson Antl-Narcotle Act Dec. 17, 1914, 
§ 2 (Comp. St. § 6287h), by selllng a narcotle drug wlthout a written or- 
der from the purchaser on the prescrlbed form, may be predieated on a 
single sale, and the Indictment need not charge that accused was in the 
business of selllng narcotlcs. 

2. Cbiminàl Law <©=369(1) — Pubchaseb or Naecotics Could Testift to 

Sale oï Naecotics to Him on Sevebal Occasions. 

On trial of a défendant charged with selllng a narcotle drug to a 
named purchaser in violation of the statute on a speclfied date, It was 
not errer to permit such purchaser to testlfy to sales to him at différent 
times. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Criminal prosecution by the United States against G. E. Hosier. 
Judgment of conviction, and défendant brings error. Affirmed. 

(g=3For other cases see eame toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
•Certiorarl denied 250 U. S. 674, 40 Sup. Ct. 64, 64 L. Ed. — . 
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Henry Bowden and Thomas H. Willcox, both of Norfolk, Va., for 
plaintiff in error. 

Hiram M. Smith, U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The plaintiff in error will be called the de- 
fendant. Three indictments, each intended to allège a violation of 
the Harrison Anti-Narcotic Act (Act Dec. 17, 1914, c, 1, 38 Stat. 785 
[Comp. St. §§ 6287g-6287q] ), were returned against him. They 
were Consolidated. He was convicted upon ail of them. Each of 
them charges that he had made a sale of a specified narcotic to a 
named individual, and that such sale had not been made in pursuance 
of a written order from the purchaser on a form issued in blank for 
that purpose by the Commissioner of Internai Revenue. Two of the 
indictments set forth that the défendant had not registered under the 
act and had not paid the spécial tax ; the third omitted this allégation. 

[ 1 ] The défendant argues that ail the indictments were def ective, in 
that none of them alleged that he was in the business of selling nar- 
cotics. He cites a number of cases in which, in prosecutions under 
section 3242 of the Revised Statutes (Comp. St. § 5965) and similar 
enactments, it has been held that it was necessary to allège and to prove 
that the accused was carrying on the business of a liquor seller. It 
was not sufficient to say and to show that he had made a single sale. 
Thèse authorities are not in point. In them, what the statute forbade 
was the carrying on of the business of a wholesale or retail liquor 
dealer, etc., without paying the tax imposed thereon. The act hère in 
question déclares it to be unlawful for any person to sell narcotics to 
any one except upon the written order of the latter, given on a blank 
form issued by the Commissioner of Internai Revenue. 

In the instant case, each indictgient charges an offense in the lan- 
guage of the statute, and by setting forth the kind of narcotics sold, 
and to whom the sale was made, the accused was given sufficient in- 
formation to enable hira to prépare his défense. There is nothing in 
U. S. V. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L,. Ed. 1061, 
Ann. Cas. 1917D, 854, which intimâtes that one who is not a regular 
dealer in narcotics, may lawfully make a sale of them otherwise than 
is permitted by section 2 of the act (Comp. St. § 6287h). It is true 
that it was held that the words "any person," in section 8 (section 
6287n), prohibitiiig the possession of the drug, must be restricted to 
the class of persons named in section 1 (section 6287g), because, un- 
less that was donc, a grave constitutional question would be raised, and 
the familiar principle was reiterated that a statute must be construed, 
if fairly possible, so as to avoid, not only the conclusion that it is un- 
constitutional, but also grave doubts upon that score. It is not open 
to dispute that Congress may levy a tax upon one who sells anything, 
the selling of which it chooses to tax. It may, in its discrétion, pro- 
vide that this tax shall be required only of such persons as make a 
business of dealing in the commodity in question, but it is equally open 
to it, if it will, to say that every one who sells at ail shall pay, or that 
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any one who makes even an occasional sale shall comply with reason- 
able reg^ulations intended to prevent évasions of the law. 

[2] The indictments were good. The défendant says that, if they 
were, it is because each forbidden sale is a separate offense, and that 
réversible error was committed in admitting, over his objection, évi- 
dence of other sales than those specified in the indictments. The évi- 
dence complained of was in every instance given by the purchasers 
named in the indictments. Each of such purchasers said that in ad- 
dition to the sale, at or about the time mentioned in the indictments, 
the défendant had, on other occasions, made similar sales to the wit- 
ness. As the government in its proof was not restricted to the pré- 
cise dates set forth in the indictments, the défendant could not object 
to the receipt of such évidence. The most that he would be entitled 
to do was to ask that the government should elect upon which dates it 
would stand. That he did not do. 

We hâve considered the other assignments of error, but find noth 
ing in them which calls for discussion. 

Afîirmed. 



PREYER V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 23, 1919.) 

No. 1726. 

IirroxicATiNG LiQUOBS <S=3>138 — Reed Amendment — Transpoetàtion 
Thbouqh State. 

Conviction of transportlng liquor Into a state, in violation of the Reed 
Amendaient (Comp. St. 1918, §§ 8739a, 10387a-10387c), wlll be reversed ; 
trial having been under mlsconception that défendant could be convicted, 
though the liquor was merely belng carrled through the state. 

In Error to the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry A. M. Smith, 
Judge. 

Henry J. Preyer was convicted of violation of the Reed Amend- 
ment, and brings error. Reversed and remanded. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

S. M. Wetmore, of Florence, S. C, for plaintiiï in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief) for the 
United States. 

KNAPP, Circuit Judge. Preyer was indicted for transporting 
liquor into the state of South Carolina in violation of the Act of 
Congress of March 3, 1917 (39 Stat. 1069, c. 162 [Comp. St. 1918, 
§§ 8739a, 10387a-10387c]), knovvn as the Reed Amendment. The 
jury found him guilty and sentence foUowed. At the time of his trial 
it was apparently assumed by the court below, as well as by counsel 
on both sides, that he could be convicted, if the évidence otherwise 

^=s>For nther cases «ee saœe topic & KEY-NUMBER in ail Key-NumbSred Dlgests & Indea w 
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warranted, although the liquor found in his possession was being 
carried to Florida, and net to South Carolina. In conséquence no 
issue was raised as to the destination of the liquor and the attention 
of the jury was not directed to that question. Since then the Suprême 
Court has held, in United States v. Gudger, 249 U. S. 373, 39 Sup. 
Ct. 323, 63 "L. Ed. 653, decided April 14, 1919, that the Reed Amend- 
ment does not prohibit the transportation of liquor through a "dry" 
State into another state. It results, therefore, that Preyer did not 
commit the offense charged in the indictment, if he was in fact 
taking the liquor to Florida, and the meager testimony of record 
might permit the inference that this is what he was doing. The gov- 
ernment's only witness says he was the head porter of a sleeping 
car in "an interstate train running from New York City to Jackson- 
ville, Florida," and nothing else appears as to the intended destina- 
tion of the liquor in question. 

In view of the misconception under which Preyer was tried, and 
the lack of any substantial proof that the liquor he had with him was 
destined to South Carolina, we think it would be manifestly unjust 
to allow his conviction to stand. The judgment is accordingly re- 
versed and the cause remanded, with instructions to grant a new trial. 

Reversed. 



PIBECB et al. v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. July 15, 1919.) 

No. 5145. 

Appeal from the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 
On pétition for rehearing. Denied. 
For former opinion, see 257 Fed. 514, C. G. A. . Certiorari 

denied 250 U. S. 670, 40 Sup. Ct. 15, 64 L. Ed. . 

S. W. Fordyce, Jr., John H. Holliday, Thomas W. Whîte, George 
T. Priest, and Albert D. Nortoni, ail of St. Louis, Mo., and J. Mark- 
ham Marshall, of New York City, for appellants. 

Before HOOK and STONE, Circuit Judges, and WADE, District 

Judge. 

PER CURIAM. It is urged that the trial court erred in the matter 
of interest included in the judgment under review. As this question 
was not raised by the assignments of error and briefs at the hearing, 
we do not think it should be considered now. The other matters in 
the pétition for rehearing were fuUy considered, and we see no reason 
for changing the conclusion. 

The pétition is denied. 

WADE, District Judge, adhères to the vîews expressed in his dis- 
senting opinion previously filed. 257 Fed. 518, C. C. A. . 
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OKMULGEE WINDOW GLASS CO. v. FRTNK.* 

(Circuit Court of Appeals, Elghth Circuit. April 25, 1918. On Eehearlng, 

September 12, 1919.) 

No. 5002. 

1. Patents «©=3215 — IjIcbnse Contract. 

A written agreement by eomplalnant to dellver to défendant formai 
licenses under certain patenta heîd walved, when delivery of Ucensea 
at flrst was delayed because of some uncertainty as to thelr date and 
later was offered, but not inslsted on, and where défendant proeeeded 
to use the inventions aa provided In the contract. 

2. CoBPOBATiONS €=»580 — Reobqanization — Action on Indkbtednesb or Old 

Company. 

Where a new corporation is in its essence but a continuation of the 
activitles and Interests of the old company, whlch retalns only its fran- 
chise as a corporation, a direct recovery is allowable in equity agalnst 
the new company upon a contract of the old. 

3. COKPOBATIONS l®=»617(2) — VOLUNTABT DISSOLUTION — EfFECT ON BXIBTINa 

CONTBACTS. 

A voluntary dissolution of a solvent corporation glves no relief from 
liability upon existlng oontracts, whether executed or exeeutory, whleh 
must be satlsfled before Its asseta can be dlverted. 

4. COEPOEATTONS ©=3580 REOEGANIZATION LlABIUTT FOE INDEBTEDNESS OF 

Formée Company. 

Where a corporation is reorganlzed by its stockholders merely to 
change its sltus on removal of its business to another state, the fact that 
stock of the new company Is to be exchanged share for share for that of 
the old does not establlsh that the net assets acquired are equal in value 
to the amount of euch stock. 

On Eehearlng. 

5. CoEPOBATioNs <g=3579(2) — Reorganization — Assets of Old Cobpobation as 

Trust Fund fob Payment of Its Deets. 

Upon the dissolution of a corporation which bas ceased to do business, 
its stockholders having organized a new corporation to carry on the busi- 
ness of the old and to take over its assets, stock being exchanged ehare 
for share, the assets of the old corporation so taken over constitute a 
trust fund for the payment of the debts of the former company. 

6. Corpoeations <S=>580 — Reobganization — Personal Liability of Reob- 

GANizED Company for Indebtedness of Formée Company. 

Where a corporation bas ceased to carry on business and has been dis- 
solved, and a new corporation has been organized to carry on the business 
and take over its assets, personal judgment may be obtained against it by 
the creditors of the former company to the amount of the value of the 
property so taken over by the new corporation and converted to its use. 

7. Corporations <®=»579(2) — Création of Entity Distinct from Former Com- 

pany — ExTENT OF Liability to Creditors of Former Company. 

Where a glass company has ceased to manufacture glass because of the 
failure of natural gas in the state whereln it operated, and has removed its 
property to another state, where a new corporation is formed by the 
stockholders of the old, the property of the corporation being the basis ot 
capitalization of the new, but some of the old stockholders having sold 
ail or a portion of their Interest in the new corporation, and additional 
property has been added thereto, such new corporation is not a continua- 
tion of the old corporation, so as to make it identical therewlth, and liable 
for its debts beyond the value of property received, but is a distinct légal 
entity, chargea with a limited liability to the creditors of the old corpora- 
tion. 

^s}FoT other caees see same toplc & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
•Furthar rehearlng ûenled December 15, 1919. 
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Appeal from the District Court of the United States for the Eastem 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by Robert L. Frink against the Okmulgee Window 
Glass Company. Decree for complainant, and défendant appeals. Re- 

versed. 

William M. Matthews, of Okmulgee, Okl., for appellant 
Frédéric O. Berge, of Kansas City, Mo. (N. A. Gibson and J. L. HuU, 

both of Muskogee, Okl., and E. N. Huggins, of Columbus, Ohio, on 

the brief), for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. This is a suit in equity against the Okmul- 
gee Window Glass Company, as the alleged successor of the Cofïey- 
ville Window Glass Company, to recover minimum patent royalties 
under a contract between the Coffeyville Company and appellee, and 
to hâve the same "declared to be a lien upon the property and assets 
of the défendant company at least to the extent of the value of the as- 
,sets conveyed to it by the Coffeyville Window Glass Company, and that 
it be ordered satisfied out of the property and assets of the said défend- 
ant," and for gênerai relief. Défendant appeals from a decree for 
$90,560, which was declared to be a lien upon the property and assets 
of the défendant. 

The assigned errors pressed upon this court are: (a) That the ap- 
pellee neither pleaded nor proved issue and delivery of licenses as re- 
quired by the contract, but breached the contract by failing to so issue 
and deliver them, which was a condition précèdent to royalty pay- 
ments ; (b) that there was no consolidation, merger, or continuation of 
the two companies ; (c) that no personal judgment should hâve been 
rendered against appellant; (d) that the dissolution of the Coffeyville 
Company terminated the contract; and (e) that the assets acquired by 
appellant from the Coffeyville Company did not exceed the liabilities 
of that company assumed and theretofore paid by appellant. 

[1] (a) The contract provided for the issuance and delivery, after 
the payment of $4,500 and "upon the request of the licensee," of li- 
censes of a form attached to the contract. The contract in another 
clause provided that appellee should place the licenses in escrow in 
some bank, designated by hini, under instruction for their delivery up- 
on payment of the above sum. Appellee executed the licenses but did 
not deliver thera to the licensee or in escrow. The reasons for this 
failure to deliver were as foUows : There arose some question between 
the parties to the contract as to whether the date thereof should be 
altered. During this uncertainty appellee wrote to the président of 
the Coffeyville Company : 

"With the exception of filllng )n the date of the agreement, the Ucenses ara 
ready for flliiig at the local bank, and upon receipt of your advlces, the proper 
date will be Inserted and papers placed in escrow." 

In answer to this the président wrote : 

"I note that you say with thje exception of the date thèse agreements are 
ready for filing, at the local bank and upon receipt of our advice the proper 
date vvill be insortîd and the papers placed in escrow, Nod (nowî) I do not 
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see a particle of harm In changing thèse dates-, but as I stated above, flo 
not tv'ant to do so on my own authority, wlthout flrst consultlng the others, 
which I will do now right away and if y ou are still waiting on me wlsh you 
woiild advise and I will try and give you the infonnation now witbin the next 
weok or ten days." 

To this appellee replied : 

"As to the agreement, I appnadate your position relative to this, and 
thlnk tliat your considération of the same Is perfectly proper, and inasmueh 
as there is no particular hurry as to the change In the date of the agreement, 
this ean stand until it is coiivenlent for you to take It up with your colleagues. 
My only concem relative to it Is that it should be thoroughly understood 
bietween us, so that you would not, through any mlsunderstandlng, antlcipate 
that there was anythiug irregular in my not having placed In escrow the 
^tent licenses, as Is called for by the agreement. However, I am perfectly 
wllling to Issue thèse licenses, eliminating the date, and give them to you 
at once, should you so désire, but believe that you hâve sutticieut confidence In 
me, inasmueh as It Is but a mlnor détail at the most, and we can allow the 
matter to rest untll we hâve another meeting, ut which tlme we can flU In 
the dates in thèse licenses (wldch are already drawn) and I can then hand 
them to you complète, for so far as the licenses are conoemed, the agreement 
covers ail points as to our respective premlses and obligations, and the 
licenses are of no particular value to you, only In the event that you wish 
to negotiate with othnr parties for sublicenslng the patents, In which event I 
will undertake to see that you hâve the proper authority and eredentlals to 
enable you to do so for ail terrltory called for In the agreement." 

This status seems to hâve been understood and acquiesced in by the 
Coffeyville Company. For months afterwards the correspondance of 
the parties to the contract shows clearly that they regarded the con- 
tract in full force. If the issuance and delivery of the licenses was a 
condition précèdent, it was waived. But it may well be doubted 
whether such importance is, under the contract, to be accorded them. 
The first paragraph of the agreement states that the appellee "pro- 
poses and agrées to issue licenses under the following patents and 
pending applications" (setting them out by number and description"). 
The second paragraph provides that : 

"Tlie licensor hereby grants, and the llcensee hereby accepts, the exclusive 
right withiu the territory of the United States vrest and south of the Missis- 
sippi river and to and inclndlng the Pacific Ooast, to use the Inventions set 
forth lu tb,e above Identified patents and applications, subject to the tenus of 
this agreement, and licenses under the several patents and applications 
shall be granted for such territory sub.1ect to the conditions set forth hereln." 

It would seem that the licenses could add nothing to the above posi- 
tive grant of use of the inventions. A closely parallel case is American 
Paper Bag Co. v. Van Nortwick, 52 Fed. 753, 757, 3 C. C. A. 274, de- 
cided by the Court of Appeals for the Seventh Circuit; Mr. Justice 
Harlan participating. This contention of appellant is denied. 

(b) We hâve carefully examined the entire évidence, and are 
convinced that the Coffeyville Company was merged in and absorbed 
by appellant, which is really nothing more than a continuation of the 
Coffeyville Company. The arrangement was as follows : The organ- 
ization by the same individuals of a new company (appellant), with 
the same amount of capital stock, to be paid for by the assets of the 
r>ld company (Coffeyville Company), for the sole purpose of continu- 
260 F.— 11 
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ing the same character of business with the assets of the old company ; 
a transf er to the appellant of the assets of the old company ; assump- 
tion of the indebtedness of that company by appellant; exchange of 
stock, share for share. The légal resuit of such transactions is to im- 
pose upon appellant liability, up to the value of such assets, to tlie 
creditors of the Coffeyville Company. Kansas City S. R. Co. v. Guard- 
ian Trust Co., 240 U. S. 166, 36 Sup. Ct. 334, 60 h. Ed. 579, affirming 
210 Fed. 696, 127 C. C. A. 184; Northern Pac. R. Co. v. Boyd, 228 U. 
S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931 ; Fogg v. Blair, 133 U. S. 534, 
541, 10 Sup. Ct. 338, 33 L. Ed. 721 ; Union Pac. R. Co. v. McAlpine, 
129 U. S. 305, 314, 9 Sup. Ct. 286, 32 L. Ed. 673; Railroad v. Howard, 
7 Wall. 392, 19 L. Ed. 117; Jennings Neff & Co. v. Ice Co., 128 Tenn. 
231, 159 S. W. 1088, 47 L. R. A. (N. S.) 1058. Also see 7 R. C. L. 
182, with citations, and extensive notes to 11 L. R. A. (N. S.) 1119, 
32 1.. R. A. (N. S.) 616, and 47 L. R. A. (N. S.) 1058. 

[2] (c) Appellant objects to the personal judgment against it, con- 
tending that judgment should first hâve been secured against the Cof- 
feyville Company, and then after failure of exécution the enforcement 
of an équitable lien might hâve gone against it. The rule hère invoked 
is not without recognized exceptions. Where the new corporation is 
in its essence but a continuation of the activities and interests of the 
old company, which retains simply its franchise as a corporation, thus 
becoming practically extinct as an active entity, direct recovery is al- 
lowable. See Central of Georgia R. Co. v. Paul, 93 Fed. 878, 35 C. 
C. A. 639; Hibernia Ins. Co. v. Transp. Co. (C. C.) 10 Fed. 596; Id. 
(C. C.) 13 Fed. 516; Brum v. Merchants' Mutual Ins. Co. (C. C.) 16 
Fed. 140; Harrison v. Union Pac. R. Co. (C. C.) 13 Fed. 522; Al- 
toona V. Richardson, 81 Kan. 717, 106 Pac. 1025, 26 L. R. A. (N. S.) 
651; Douglas Printing Co. v. Over, 69 Neb. 320, 95 N. W. 656; 
Friedenwald Co. v. Tobacco Works, 117 N. C. 544, 23 S. E. 490; 
Morrison v. Amer. Snuff Co., 79 Miss. 330, 30 South. 723, 89 Am. St. 
Rep. 598; Howe v. Robinson, 20 Fia. 352, 355. Where it can be thus 
seen in advance that a judgment against the old company would re- 
quire the further proceeding against the new company to secure any 
satisfaction, equity will avoid this useless multiplicity of suits and cir- 
cuity of action by permitting a direct proceeding. Central Improve- 
ment Co. v. Cambria Steel Co., 210 Fed. 696, 705, 127 C. C. A. 184. 
Hère, however, the old company was legally dissolved shortly after 
appellant took over its business and before this suit was brought. Nor 
could its assets hâve been f ollowed into the hands of the former stock- 
holders, because it had none to distribute at dissolution and the shares 
in appellant which were to hâve been given thèse stockholders hâve 
never been issued to them — in fact, appellant has refused to issue 
them, and is now being sued therefor. To deny a direct suit would be 
to deny ail remedy, and tliis equitv can and will avoid. Curran v. Ar- 
kansas, 15 How. 304, 310, 311, 312, 14 L. Ed. 705. 

[3] (d) Appellant contends that the dissolution of the Coffeyville 
Company shortly following the merger resulted in the annulment of 
this contract, in so far as it was executory, and therefore the rule of 
damages would be such as had accrued up to that time. Such is not 
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the law. Curran v. Arkansas, 15 How. 304, 310, 14 L. Ed. ^05; 
Broughton v. Pensacola, 93 U. S. 266, 268, 23 L. Ed. 896; Shields v. 
Ohio, 95 U. S. 319, 324, 24 L. Ed. 357. A voluntary dissolution of a 
Suivent corporation gives no relief from liability upon existing con- 
tracts and obligations. As to contracts partly or entirely executory, 
the dissolution is regarded as a breach, because the corporation has 
voluntarily incapacitated itself to further perform. The other party 
to the contract is placed by such act of dissolution in tlie position of 
one to whoni further performance of the contract has been definitely 
and finally refused. He can recover for the resulting damage on the 
entire contract, executory as well as executed. Bowe v. Minn. Milk Co., 
44 Minn. 460, 47 N. W. 151 ; Griffith v. Blackwater B. & L,. Co., 46 
W. Va. 56, 61, 33 S. E. 125, 127; Musgrove v. Gray, 123 Ala. 376, 
26 South. 643, 82 Am. St. Rep. 124. Also see Schleider v. Dielman, 44 
La. Ann. 463, 10 South. 934; Tiffin Glass Co. v. Stoehr, 54 Ohio St. 
157, 43 N. E. 279. The assets of the company must satisfy such lia- 
bilities before they can be diverted. There can be no doubt hère that 
the proven damage is far in excess of the assets received by the appe- 
lant and not already devoted to payment of Coflfeyville Company in- 
debtedness. 

[4J (e) The contention that the assets acquired from the Coffey ville 
Company were equaled by the debts assumed and heretofore paid, so 
that there is no surplus to which this debt might attach, is a question 
of fact. It has required and received a painstaking examination of the 
entire évidence. The view of the trial court seems to hâve been deter- 
mined by the circumstance that the appellant was, after taking over 
the assets and assuming the indebtedness, to exchange its capital stock 
of $100,000 for that of the Coffejrville Company. He takes this as an 
admission that the value of the net assets was $100,000. In our judg- 
ment, the force of this view is broken by the f ollowing considérations : 
In thèse transactions the stockholders of the one company were the 
organizers and stockholders of the other. They bought from them- 
selves. There was présent none of those considérations which con- 
tribute to a fair détermination of value. What the parties had in 
mind was a change from a Kansas corporation, doing business in Kan- 
sas, to an Oklahoma corporation, with the same capitalization, doing 
the same business in Oklahoma. A geographical change in the business 
made it désirable to make a similar corporate change. Eliminating this 
factor of capitalization, the record is fairly clear as to the value of 
thèse assets with the exception of two items, concerning which there 
is no helpful information in the évidence. At the time the Cofïe3rville 
plant was moved to Okmulgee, the latter city gave a bonus of a build- 
ing site and $20,000 in notes. Of the notes approximately $10,000 
worth hâve been paid. The balance are probably overdue, and there 
is no évidence as to what, if any, value they hâve. There is also a 
singular absolute silence as to the character of title to the site — upon 
what, if any, conditions it was given or what value it carries. Because 
of this uncertainty we hâve been reluctantly compelled to exclude thèse 
two items. Computation of ail other items touching the assets ac- 
quired from and the liabilities already paid for the Cofïeyville Com- 
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pany results in assets of $114,689.82, liabilities of $95,278.96, net as- 
sets, $19,410.86. 

Therefore the case will be reversed, with instructions to enter de- 
cree for appellee for the sum of $19,410.86 and costs, which judgment 
shall be a lien upon ail of the property and assets of the appellant. 

On Rehearing. 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 

YOUMANS, District Judge. A rehearing in this case was granted 
upon the pétition of appellee and the case has been resubmitted. Con- 
fusion has resulted by reason of a change of theory on the part of 
counsel for appellee since the décision of this court on the former 
submission. They hâve taken certain expressions in the former opin- 
ion which were made with regard to the position then maintained by 
them, and now make those expressions the basis for an entirely dif- 
férent position. 

The amended bill of complaint was framed on the trust fund theory. 
That theory was adhered to by counsel for appellee on the former sub- 
mission. Their contention was stated on pages 63 and 64 of their orig- 
inal brief as follows: 

"The lîability of the Okmulgee Company arlses In the foUowing way: The 
stockholders, dlreetors, offlcers, and owners of the two corporations being 
identical, on the dissolution of the CofCeyville Company, became trustées for 
the creditors of that corporation and as such held its property in trust; and 
when this property was turned over by them to the Okmulgee Company, which 
they had organized to take and hold the property for their benefit, the Okmul- 
gee Company, havlng full knowledge and notice of the trust imposed upon 
the property and the former trustées, and of the contract with Mr. Frink, be- 
came the successory trustée for the creditors of the Coffeyvllle Company. 

"Furthermore, the property having been so taken wlthout the payment ot 
anything therefor to the Coffeyvllle Company, and wlthout the payment of 
ail daims of creditors of the Coffeyvllle Company, and havlng been so taken 
impressed with a trust and with full knowledge and notice thereof, then, ar 
such tlme as It repudlated Mr. Frink's clalm and prior rlght to hâve hls clalm 
satlsfled out of the Coffeyvllle property, the Okmulgee Company, as such suc- 
cessory trustée, committed a breach of trust and became llable to be ealled to 
account for such trust property, at least to the extent of the value of the 
property so taken. 

"Furthermore, the Okmulgee Company, as such successory trustée, havlng 
commingled trust property so taken with property of its own, and ail now a 
constituent of and used by It as one entire plant and property, so that the 
original Coffeyvllle property has lost Ita separate Identlty, it has thereupon 
become llable to satlsfy Mr. Frink's clalm, arlsing out of hls contract with the 
Coffeyvllle Company, In a direct Personal judgment. Furthermore, the Ok- 
mulgee Company, having so taken the Coffeyvllle property with full notice and 
knowledge of Its trust character, and with full notice and knowledge that the 
persons from whom the property was so received held It as trustées, thereupon 
stepped Into the shoes of the former trustées and became the successory trustée 
for the creditors of the Coffeyvllle Company, with plenary notice that the In- 
terest of Mr. Frink in the property, as a credltor of the Coffeyvllle Company, 
was at least as mnch as the value of the stock of the Okmulgee Company, or 
the interest clalmed therein by its stockholders, plus the Indebtednesa which 
the Okmulgee Company had assumed in taking over the property." 
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With regard to the amount of the recovery by appellee the con- 
tention of his counsel on the former submission is indicated by the 
f ollowing quotations f rom their original brief . On page 68 they say : 

"The measure of Mr. Friuk's recovery against the Okmulgee Company, under 
the circumstaDces of this case, Is the value of his equity as a créditer of the 
Cofifeyville Company, whlch was diverted from him as such ereditor by the 
Okmulgee Company as successory trustée; and this would be so even as under 
the circnmstances of this case, where it is claimed that the Okmulgee Com- 
pany paid dehts of the CofCeyvllle Company, to an amount alleged to be in 
excess of the value of property so taken, partlcularly where such alleged value 
as in this case was arrived at or determined arbitrarily by the parties who 
hâve beneflted by the arrangement, aud a long time after the property has 
been so transferred." 

On page 69 they say : 

"As a gênerai proposition Mr. Frink probably vrould be limited tô the subjec- 
tlon of the property transferred, and the Okmulgee Company would be liable 
only to the exteut of the value of the property taken. However, where, as in 
the circumstanccs of this case, in moving the property from Coffeyville to Ok- 
mulgee, the Cofifeyville Company's property got mixed up with the indlviduai 
property of Dr. Skelton and into the plant that he was construeting, and where, 
in reconstructing the original Coffeyville plant at Okmulgee new material was 
added, and the reconstructed plant was enlarged by one-third over the old 
Coffeyville plant at Coffeyville, such mlxing and intermingling of property 
having been brought about by the stockholders as trustées and the Okmulgee 
Company, whieh took over the property for thelr benefit as successory trustée, 
and where thereafter the Okmulgee Company took over the property of the 
Skelton plant and thereupon increased its capital stock to $200,000, and at 
the time this action was begun ail of this property, includlng the original 
Coffeyville property, was a constituent part of one entire plant, and so used by 
the Okmulgee Company as one entire plant and property, theu under such clr- 
cumstances Mr. Frink is not limited to the subjection of the property so taken, 
but this court sitting in equity has plenary power to so conduct its proceedings 
and mold its decrees that fuU relief may be secured to Mr. iYink." 

On page 70 they say : 

"Bowever, assuming for (he sake of argument that Mr. Frink should be lim- 
ited in his right to proceed against the property taken over by the Okmulgee 
Company, this would be of no material benefît to it, as the property was worth 
very much more than îlr. Frink'a claim." 

Curiously enough counsel for appellee cite in support of their con- 
tentions, so carefully and elaborately set forth, the very same author- 
ities which they now construe to sustain a theory of personal and 
direct liability on the part of the Okmulgee Company. 

On the former submission this court accepted the trust fund theory 
on which appellee based his claim, as indicated by the foregoing quo- 
tations, but did not take the same view of the testimony as was taken 
by counsel for appellee, nor did it accept the interprétation of the 
law urged by them for the détermination of the amount of his re- 
covery. 

On this submission counsel for appellee seek to hold the judgment 
recovered by him in the court below upon the theory of direct lia- 
bility. They now say that they might hâve brought this suit at law, 
and that the décision of this case should rest on principles applicable 
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in cases of personal liability. On page 2 of their pétition for rehear- 
ing they say : 

"On the facts In this case, the décision does not rest on the trust fund doc- 
trine, but is bottomed on principles of direct Uahility as effectively aa thovgh 
the Okmulçee Company had itself signed the contraot wtth Mr. Frink." 

This is a complète change of front. The time of the change appears 
on page 4 of the pétition for rehearing. Counsel there say : 

"We bave diligently studled thèse cases and tlie record for over four years, 
and liave only corne to appreciate the full force and effect thereof slnce reading 
the opinion of this court." 

On page 8 of the pétition for rehearing they say : 

"On the facts of our case, we tmffht hâve sued at law, and the décision 
siiould rest on principles applicable in cases of personal and direct liability." 

The fact is that they did not sue at law, and if they had based this 
suit on the theory of personal and direct liability Ihey would hâve 
had no standing in equity. Counsel for appellee now say that the 
authorities sustain the direct liability theory in cases similar to the 
case at bar. We do not so read the cases. It is true that personal 
judgments hâve been rendered in such cases, but such judgments are 
based on the existence of a trust fund and on the disposition, misap- 
plication, or conversion of such fund. Moreover, such judgment can- 
not exceed the amount of the fund. 

That was the conclusion of this court upon the former submission. 
Af ter reciting the facts Judge Stone, speaking for the court, said : 

"The légal resuit of such transactions is to impose upon appellant liability, 
up to the value of such assets, to the creditors of the Coffeyville Company." 

Counsel for appellee now contend that the cases cited in support of 
that conclusion sustain the theory of direct liability, without regard to 
the value of the property received. That contention makes a re- 
examination of the controlling décisions necessary. 

In the case of Hibnernia Ins. Co. v. Transportation Co. (C. C.) 
10 Fed. 596, 599, the court said : 

"A corporation, having Incurred liabilities, Is dissolved, practically, by 
transferring ail its property to another corporation, formed posslbly for the 
very purpose of leaving the creditors of the former (creditors at large) without 
any adéquate means of realizing their just dues. • * • If the new cor- 
poration knew, as charged, that the demands against the old were outstanding, 
and with that knowledge received ail the property of the old corporation with- 
out considération, why should it not be held to hâve acquired that property 
cum onere? • • • Hère It Is charged that the new corporation took ail of 
the property of the old without considération, charged with full notice of 
plaintift's demands, and therefore, as to this plaintlff, fraudulently. It may 
be that serions embarrassments will ensue, pending the litigation, if the lis 
pendens is to hang over the new corporation concerning its rlghts in the 
transferred property. Of course, it is answerable to plaintlfC's demands only 
to the extent of the property received ; and If any serious détriment as to the 
use or disposai of the same should arise, the court is open for such orders as 
may préserve the rlghts of the parties pending the litigation." 
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In the case of Harrison v. Union Pacific Raiiway Co. (C. C.) 13 Fed. 

522, 525, the court said : 

"Tlie cross-bill allèges and the demurrer admits that the Consolidated Com- 
pany has received from the Kansas Pacific Company ail Its propcrty, amount- 
ing to more than $10,000,000, and that the original corporation has practlcally 
ceased to be, and is merged In the Consolidated Company, having now no 
officers upon whom service can be made, and no property out o£ wMch an ex- 
écution can be satisfied. We are of the opinion that, under such clrcum- 
stances, the Consolidated Corporation is llable in equlty for the debts of the 
original corporation, at least to the extent of the value of the property re- 
ceived from it" 

In the case of Brum v. Merchants' Mutual Insurance Co. (C. C.) 
16 Fed. 140, 143, the court said: 

"As tbe Home [Insurance Company] took ail the property of the old Com- 
pany, leavlng nothing to pay the amounts due Ubelants, and as it took them, 
not as creditors, but as owner, it seems clear to me that it must pay the debts 
of the old Company, at least to the amount of the assets converted." 

The point involved hère was fully discussed in three opinions in 
the case of Boyd v. Northern Pacific Raiiway Co. A very painstaking 
opinion was written by District Judge Whitson, who tried the case. 
It is reported in 170 Fed. 779. On page 794 he said: 

"Complainant's counsel Invoke the doctrine of equity that the assets of a 
corporation eonstltute a trust fund for the payraent of its creditors. This, et 
course, is not disputed, but a distinction is pointed out between the Personal 
liabiUty of a transférée in such a case and the right of a créditer to foUow 
the property transferred. Thus the défendants' position Is stated: 

" 'When, on October 1, 1888, the Cœur d'Alêne Company leased Its property 
for 999 years to the railroad corapany, the rights of the creditors of the form- 
er Company as against that property remalued just what they were before. 
The Cœur d'Alêne Company could not dimiuish or Impair those rights by 
making tbe transfer, and the property remained subject to the claims of 
creditors upon it ; and if at any time prior to 1893 the plaintiff had pressed hls 
claim to judgment the property could bave been sold (subject to mortgagea 
upon it, but freed from the lease) to satisfy that judgment.' 

"If counsel hâve appeared to dispute concerning the rule, it may be gathered 
from the briefs that there is no substantial controversy between them. De- 
fendants' counsel admit that the transférée of the property of a corporation la 
liable to account to the creditors of the transferring company, but limits the 
remedy to the property transferred, vyhile complainant's counsel apparently 
hâve not Intended to be understood as claiming a liability for the payment of 
indebtedness beyond the assets taken over. But, If they hâve been misunder- 
stood in that regard, it must he held that there ia no personal liability, exeept 
where property has been dlsposed of, misappUed, or converted. The gênerai 
trust doctrine would not permit of a more extended application, but the Per- 
sonal liability of one who faits to observe the duty imposed, when the assets of 
a corporation eome into his hands, is abundantly sustained by authority." 

In the same case in the Circuit Court of Appeals for the Ninth Cir- 
cuit, 177 Fed. 804, 820, 101 C. C. A. 18, 34, Circuit Judge Gilbert, 
speaking for that court, said : 

"The purpose of the présent suit Is to deprive one of the parties to the fore- 
closure suit of a benefit which it derlved under the decree therein. It is to re- 
quire the raiiway company, whlch obtained the property as a resuit of the 
decree and the agreement and understanding of the parties whereon It was 
based, to dévote a portion of the property so obtained to the payment of the 
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claim of one wlio was equitably entitled to receive the same out of the prop- 
erty so transferred." 

Upon one branch of the same case (228 U. S. 482, 500, 33 Sup. 
Ct. 554, 559 [57 L,. Ed. 931]) Mr. Justice Lamar, speaking for the 
Suprême Court, said: 

"Being liable for this diversion of $465,000, the Northern Pacific Railroad 
remained so liable until the funds were restored to the true owner." 

Upon another branch of the case (228 U. S. on page 508, 33 Sup. 
Ct. 561 [57L. Ed. 931])hesaid: 

"If the value of the road Justifled the ls.suance of stock in exchange for old 
shares, the creditors were entitled to the benefit of that value, whether It vi^as 
présent or prospective, for divldends or only for pui-poses of control. In elther 
event It was a right of property out of which the creditors were entitled to 
be pald before the stockholders could retain it for any purpose whatever." 

In the case of Central Improvement Co. v. Cambria Steel Co., 201 
Fed. 811, 822, 120 C. C. A. 121, 132, this court said: 

"But a sale or transfer by stockholders of the property of thelr corporation 
in which they préserve an interest, whether that sale or transfer be by deed, 
by mortgage, by judgment, by foreclosure sale, or by any other means, is 
fraudulent and voidable against the unsecured creditors of their old corpora- 
tion, and a purchaser who takes and couverts such property to its own use 
with knowledge of the facts beeomes legally liable to pay the unsecured debti 
of the old cori)oration, at least to the estent of the value of the property so 
taUen and converted." 

In the same case (210 Fed. 696, 703, 127 C. C. A. 184, 191) this 
court said: 

"Moreover, the property of the Belt Company was a trust fund. The stock- 
holders of that Company were trustées charged with a duty to apply that 
Ijroperty to the payment of the claima of the Trust Company and of the other 
creditors of the Belt Company before they took to themselves any share In or 
beneflt therefrom. When the Southern Company took their stock and gave 
them iJé.TôO.OOO par value of its stocks and bonds for their Interest in the 
property of the Belt Company, it stepped into thelr shoes and became a 
trustée for the creditors of the Belt Company, with plenary notice that 
the interest of those creditors in the property was at least as much as 
the value of the stocks and bonds it was giving for the interest of the stock- 
holders, for the rights of the creditors In the Belt property were prior and su- 
perior to those of the stockholders." 

On page 706 of 210 Fed., on page 194 of 127 C. C. A., in the same 
case, this court said : 

"Moreover, where the property of a corporation Is sold to a purchaser, and 
part or ail of the purchase price thereof is paid or distrlbuted to Its stock- 
holders, to the exclusion of its creditors from a collection of thelr debts from 
the property of the corporation, the latter may recover that part of its value 
from the purchaser with notice, on the ground that the conveyance is fraudu- 
lent In law." 

In the same case, on page 709 of 210 Fed., on page 197 of 127 C. C. 
A., that court quoted from the opinion in Cléments v. Moore, 6 Wall. 
299, 312, 18 L. Ed. 786, as foUows: 

"A sale may be vold for bad faith, though the buyer pays the full value of 
the property laought. This is the conséquence, where his purpose is to ald the 
eeller tn perpetrating a fraud upon his creditors, and where he buys reck- 
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lessly, with guilty knowledge. When the fact of fraud is establlshed In a 
suit at law, the buycr loses the property without référence to the amount or 
application of what he bas paid, and he can hâve no relief either at law or in 
fHjuity. When the proceedins is in chancery, the jurisdiction exercised is 
more flexible and tolérant. The equity appealed to — while it seans the trans- 
nctlon with the severest scrutiny— looks at ail the facts, and, giving to each 
one its due weight, dcals with tbe subject belore it according to its own 
ideas of right and justice. In some instances it visits the buyer with the same 
conséquences whicli would bave followed in an action at law. In others, it 
ullows a security to stand for the amount advaneed upon it. In otbers, it 
compels the buyer to account only for tbe différence between the underprice 
which he paid and the value of tbe property. In others, although he may hâve 
pnid the full value, and tbe property may bave passed beyond the reach of tbe 
process of tbe court, it regards bira as a trustée, and charges him accordingly. 
Where he bas honestly applied the property to the liabllities of tbe seller, it 
may hold blm excused from further responsibility. The cardinal principle in 
ail such cases is that the property of the debtor shall not be diverted from 
the payment of his debts to the injury of bis creditors, by nieans of the fraud." 

In the case of Kansas City Railway v. Guardian Trust Co., 240 U. 
S. 166, 173, 36 Sup. Ct. 334, 335 (60 L. Ed. 579), the Suprême Court, 
speaking through Mr. Justice Holmes, says : 

"The Court of Appeals thougbt it plain that the foreclosure was part of the 
original plan ; and, as it also thought that tbe mortgaged property was worth 
enougb above the mortgage to pay tbe unsecured creditors, it beld that the 
stockbolders when receivlng pay for their stock were receiving it in substance 
as the proceeds of a transaction that removed ail property of the Belt Com- 
pany from its unsecured creditors' reach." 

[5] Thèse authorities fully sustain the view that ail the property 
that came into the hands of appellant belonging to the Coflfeyville 
Window Glass Company constituted a trust fund for the payment 
of the debts of the latter company. 

[6] They also sustain the view that, the appellant having converted 
that property to its own use, personal judgments may be obtained 
against it by creditors of the Coffeyville Window Glass Company to 
the amount of the value of the property. 

[7] The testimony does not warrant the finding that appellant is a 
continuation of, nor merged into, the Coffeyville Window Glass Com- 
pany, in the sensé that would make the latter identical with the former, 
and the former liable for the latter's debts beyond the value of prop- 
erty received. 

The Coffeyville Window Glass Company ceased to manufacture 
glass at Coffeyville on account of the failure of natural gas. It re- 
moved ail of its property that could be removed advantageously to 
Okmulgee, 0kl., where natural gas could be obtained. Its stockholders 
organized an Oklahoma corporation. The property of the Kansas 
corporation constituted the basis of capitalization for the Oklahoma 
corporation. The Kansas corporation was then dissolved. Some of 
the old stockholders sold ail or a portion of their interest in the new 
corporation. Additional property was added which was made the basis 
for an increase of stock, The Oklahoma corporation became a distinct 
légal entity, charged with a limited liability to the creditors of the 
Kansas corporation. 
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There was no express assumption by the Oklahoma corporation of 
appelîee's debt, nor does the testimony warrant the finding that there 
was an implied assumption. On the contrary, the testimony of appel- 
lee himself is to the effect that appellant refused to recognize his con- 
tract, or to pay the amount that had accrued thereon. 

Otherwise than as qualified herein, we are satisfied with the lan- 
guage of the former opinion, and after full considération agrée with 
the resuit there stated, except that we are now convinced that ap- 
pellee is entitled to a personal judgment only, and not that such 
judgment should be declared a lien on appellant's property. 

Therefore the case will be reversed, with instructions to enter a 
decree for appellee for the sum of $19,410.86 and costs. It is so 
ordered. 



STANDAED SEWING MACH. CO. OF OHIO v. JONES. 

(Circuit Court of Appeals, Third Circuit. August 11, 1919.) 

No. 2428. 

1. Patents <©=3216 — IiIcenses — Constbcction of Contbact. 

A contract by which a manufacturer of sewing machines granted the 
exclusive right to sell its machines on commission In a specifled terri- 
tory, whIch contalned no référence tô a patent on the machines, held not 
a contract of license, but one ol agency, which did not give the manufac- 
turer a rIght of action for infringement on account of sales by the agent 
outside of hls territory. 

2. Peincipal and Agent ©=381(4) — Agenot xo Sell on Commission — Suit fob 

Commissions. 

Under a contract by which complainant was glven exclusive right to 
sell sewing machines made by défendant on commission In a specifled 
territory, and in which he agreed durlng the term not to sell or deal In 
any machines made or sold by any other concern, a sale by hlm of ma- 
chines made by défendant outside of hia territory, whether the property 
of défendant or another, was a breach of his contract, and he Is not en- 
titled to commissions on such sales. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. S. Thomson, Judge. 

Suit in equity by Simeon M. Jones against the Standard Sewing Ma- 
chine' Company of Ohio. Decree for complainant, and défendant ap- 
peals. Modified and affirmed. 

Sion B. Smith, of Pittsburgh, Pa., for appellant. 

Ed. B. Seuil, of Pittsburgh, Pa., for appellee. 

Before WOOLLEY, Circuit Judge, and HAIGHT and MORRIS, 
District Judges. 

WOOLLEY, Circuit Judge. In 1905, Jones, the plaintif! below, 
entered into a written contract with the Standard Sewing Machine 
Company of Ohio, the défendant below, whereby he was given the ex- 
clusive right to sell on commission, în a specifled territory, sewing ma- 
chines of that company's manufacture. The territory covered by the 

(g:3>For other cases see same topio & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexe» 
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contract included inter alia the State of West Virginia. It did not in- 
clude the cities of Pittsburgh and Philadelphia. 

The contract was extended by renewals to March 31, 1910, on 
which date it expired by its own limitation. 

In 1908, the Standard Company, with the acquiescence of Jones, 
entered into a contract with Lloyd Souders & Company, a copart- 
nership, giving that firm the exclusive right to sell its machines in 
the State of West Virginia. This contract is similar in its main 
features to the contract with Jones, but difïers from it in two par- 
ticulars, first, in restricting the exclusive territory to the State of 
West Virginia, and, second, in requiring that firm to sell within the 
term of the contract "or to purchase for their own account 500 Stand- 
ard machines." In return for relinquishing West Virginia as a 
part of his exclusive territory, the Standard Company undertook by an 
oral agreement to pay Jones two dollars on each machine which Sou- 
ders & Company sold or purchased under their contract. 

This contract, like the one with Jones, was extended by renewal 
to March 31, 1910. 

In June, 1910, Jones brought this action against the Standard 
Company for an accounting and for the recovery of commissions 
earned and withheld from him for machines sold under the written 
contract, although évidence was admitted and the case was tried as 
though he had declared on the oral contract also. By its answer, the 
Standard Company traversed ail material allégations in the bill, and, 
by cross-bill, brought a counter-action against Jones for damages, bas- 
ed on f acts, which, in so far as they are not disputed, are as f oUows : 
By the first of the year, 1910, Souders & Company had sold but 190 of 
the 500 machines îhey had undertaken to sell or purchase within the 
term of their cor/tract. It was évident they could not sell the remain- 
ing 310 machines before the contract would expire on March 31, fol- 
lowing. Souders & Company were anxious to he released from their 
contract and the Standard Company was disposed to accède to their 
désire. But Jones, who had surrendered his West Virginia territory 
to Souders & Company in considération of a commission of two dol- 
lars a machine payable by the Standard Company, on the contract 
number of 500 machines, insisted, for obvions reasons, that the Stand- 
ard Company enforce the contract. The Standard Company thereupon 
demanded of Souders & Company the performance of their contract. 
This placed Souders & Company in a difficult position, for they could 
not sell the machines in the f ew remaining months of the contract, and, 
being without funds, they could not purchase them for their own ac- 
count. Jones came to their rescue, and on his représentation that he 
could sell the machines for thein in the East, Souders & Company set 
about to purchase them. But this was fraught with difficulties, both 
légal and financial. Jones still was the agent of the Standard Company 
with exclusive territory that did not embrace the East. The sale of 
Standard machines by him outside of his territory, while his con- 
tract was in force, suggested, at last, a breach of his contract. The 
Standard Company would not sell Souders & Company this large num- 
ber of machines unless they paid for them on delivery. Souders & 
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Company were without funds to meet this requirement. To perform 
their contract Souders & Company had to borrow money. To get 
money, they entered into negotiations with Highland, a local banker, 
and obtained from him a promise to advance money to pay for the ma- 
chines on the présentation of bills-of-lading. But Highland imposed 
as a condition of his money advances that he first be shown orders for 
the resale of the machines. 

To meet the conflicting requirements of this circuitous transaction, 
the resale of the machines, evidenced by written orders, was a primary 
essential. To efïect this, Jones began negotiations with Spear & Com- 
pany in Pittsburgh and Gimbel Bros., in Philadelphia for the pur- 
chase of the 310 machines which Souders & Company were bound 
to take under their contract. Thèse negotiations, tndisputably com- 
menced by Jones in February or March when under contract with the 
Standard Company, were completed by him in March, with his con- 
tract still in force, or in April, after his contract had expired, ac- 
cording as the conflicting testimony on this disputed point is believed. 
Spear & Company at Pittsburgh ordered and received 80 machines and 
Gimbel Bros, at Philadelphia ordered and received 230 machines. 

In the territory of one or both of thèse transactions, the Standard 
Company had agents under similar contracts for exclusive territory, 
the agent in Philadelphia being John Wanamaker. When Gimbel 
Bros, put the Standard machines purchased through Jones on sale at 
eut rates, the Standard Company was forced to protect its contract 
with Wanamaker by taking the machines ofï the market. To do this, 
it purchased the machines from Gimbel Bros, (and likewise from 
Spear & Company) at priées and under an expense that caused it a 
loss. The Standard Company then brought the counter-action against 
Jones by its cross-bill in this case, whereby it seeks several recoveries 
on one ground. It allèges that Standard machines, the subject matter 
of its contracts with Jones and Souders & Company, were patented 
machines; that thèse contracts for the sale of patented machines were, 
therefore, patent licenses ; and that Jones, in selling the machines out- 
side of his exclusive territory, exceeded his license and infringed the 
patent. By the prayers of the cross-bill, the Standard Company asks 
for a decree finding inf ringement ; ordering a disclosure of ail sales 
made; directing an accounting for profits; and finally, awarding (1) 
damages for the infringement, and (2) "ail damages * * * aris- 
ing out of his (Jones') breach of contract as aforesaid." 

The District Court allowed Jones commissions, inter alia, on thèse 
sales and disallowed damages to the Standard Company. The Stand- 
ard Company appealed. 

The confusion in this case will disappear when the true character 
of the contracts with Jones and with Souders & Company is determin- 
ed and if the two contracts are kept separate and distinct throughout 
the discussion. 

[1] The Standard Company maintains that, under a proper con- 
struction, both contracts are license agreements. This contention is 
based on the single fact that the subject matter of the contracts is 
(in part) patented articles, namely, sewing machines manufactured 
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under a patent. There is nothing in the contracts to suggest that 
they are license agreements beyond the circumstance that a part of 
their subject matter is patented articles. They contain no référence 
to the patent under which the machines were made and no référence to 
the machines as patented articles. The silence of the contracts on 
the subject of patents, patent rights, licenses and royalties, leads us 
to believe that it did not occur to the parties, or to any one of them, 
that they were entering into license agreements. If thèse contracts 
are to be construed as license agreements, it can only be upon the 
bald f act that a part of the articles covered by the contracts were patent- 
ed, and that too, without regard to whether that fact was known to 
both parties. We are not familiar with any law that raises an agree- 
ment of license by implication from the single fact that the subject 
matter of the contract is patented. The minds of contracting parties 
must meet in a license agreement just as in any other agreement. 
Whatever may be their real nature, the contracts, manifestly, are not 
agreements to share in a patent monopoly. 

True, five years after the original contract had been made with 
Jones, and on the eve of the expiration of both contracts, the Stand- 
ard Company endeavored by correspondence to impress upon the two 
contracts the character of license agreements by claiming a patentee's 
control over the sale of the patented articles. But the character of 
a contract cannot be changed or its terms be varied by an interpréta- 
tion asserted by one party and not acquiesced in by the other months 
after the contract bas been made and in part performed. To be a con- 
tract of license, it had to be such when it was made, or it is not a 
contract of license at ail. We are satisfied that the contracts in 
this case are not license agreements; and, in conséquence, there is 
not involved in this case the law of patents. It follows, therefore, 
that the District Court was right in reversing the master's finding 
of infringement and hls allowance of damages for infringement. 

Not being license agreements, what are the two contracts? It 
is very clear that they are simple contracts of agency, whereby the 
agents, though given an exclusive right to sell the principal's articles 
of manufacture in their respectively specified territories, are re- 
stricted in their sales to those territories. This construction is ap- 
plicable ahke to both contracts, in so far as they involve sales on 
commission. We are not presently concerned with a construction 
of the contract with Souders & Company for the purchase of ma- 
chines for their own account. 

[2] Turning to the Jones contract, Jones contends that the award 
of exclusive territory to him was for bis advantage alone; that it 
was intended only to protect him against compétition in the sale of 
the sarae articles in his territory; and, that, the contract being in 
this sensé unilatéral, he was free to go everywhere else and sell the 
articles of his principal in compétition with his principal's other 
agents. We do not regard this contention as sound. Manifestly, the 
contract involves mutuality and imposes upon the agent, in considéra- 
tion of the exclusive territory granted him, the duty to limit his 
activities to that territory. This interprétation applies equally to 



l''^^ 260 FEDEEAL REPORTER 

the exclusive territory features of both contracts in so far as they 
relate to the sale of machines on commission. 

It is conceivable that another aspect of the case can arise with 
référence to that part of the contract with Souders & Company 
which required them to purchase for their own account ail of the 500 
machines they had not sold on commission. But this phase of the con- 
tract would require considération only if it were found that Jones and 
Souders & Company had disposed of the machines after the expiration 
of their respective contracts on March 31, 1910, and also, if this virere 
an action by the Standard Company against Souders & Company, in- 
stead of being, as it is, a counter-action against Jones. We shall, there- 
fore, address our discussion solely to the Jones contract and to the lia- 
bility of the parties therein one to the other. 

The question of liability grovi^ing out of the Jones contract revolves 
around the thirty-first day of March, 1910, the date of its expiration. 
If the Standard Company sold Souders & Company the 310 machines 
after its written contract with Jones had ended, whatever may be 
Jones' rights under his oral contract with the Standard Company, he 
cannot recover commissions on that sale. If Jones sold Souders & 
Company's 310 machines to Spear & Company and Gimbel Bros., 
after March 31, 1910, that is, after his contract of agency had ended, 
he cannot be called upon by the Standard Company to respond in dam- 
ages for a breach of an expired contract. After March 31, ail contrac- 
tual relations between the Standard Company and Jones ceased and 
neither was liable to the other for commissions or in damages for acts 
that foUowed. If the two sales were made before March 31, 1910, 
that is, when both contracts were in force, an altogether différent situa- 
tion is presented, entailing différent légal conséquences. The central 
question of fact, theref ore, is, when were the sales made ? 

Just the précise date on which the sales were made does not ap- 
pear in the testimony. There is évidence by the purchasing agent 
of Gimbel Bros, that negotiations were begun by Jones in the latter 
part of February or the early part of March and that, acting for Gim- 
bel Bros., he gave Jones an order for the machines in the latter part 
of March. It is not disputed that Souders & Company ordered the 
machines of the Standard Company on March 15th. Highland, the 
banker, testified that he financed the "sewing machine deal about 
March, 1910," negotiations for which were begun by Souders & Com- 
pany "in the early part of the year," and that the condition précèdent 
to his money advances was the resale of the machines. The machines 
were delivered to Souders & Company and thence transshipped to 
Spear & Company and Gimbel Bros, on différent dates in April and 
May. On this évidence, very briefly recited, we are forced to a finding 
opposite to that of the learned trial judge. As we read the évidence, 
it appears to us that the sale of the machines by the Standard Company 
to Souders & Company and the sales by Souders & Company through 
Jones to Spear & Company and to Gimbel Bros, were made in March 
while Jones' contract with the Standard Company still was in force, 
though deliveries on the several sales were not made until after the 
contracts had expired. 
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It is contended by Jones that, if this be true, any breach of contract 
hère involved must hâve been a breach by Souders & Company of 
their contract and could not hâve been a breach by him of his con- 
tract, because the machines sold in Pittsburgh and Philadelphia were 
Souders & Company's machines and the sales were made by Souders & 
Company in violation of the exclusive territory provision of their 
contract and not of his contract. In proof of this he urges, that 
there could not hâve been two contracts with West Virginia as ex- 
clusive territory. We are not impressed by this contention because 
Jones is not charged with violating his contract by selling outside 
of his surrendered territory of West Virginia. He is charged with 
violating his contract by selling outside of the exclusive territory 
that remained to him after he had surrendered West Virginia to Sou- 
ders & Company. He sold Standard machines and he sold them out- 
side of his territory. The test of his liability for doing this, when his 
contract still was in force, is the ownership of the machines he sold. 
Who owned them ? If the Standard Company, Jones violated his con- 
tract of agency by disregarding the fiduciary relation between himself 
and his principal and by violating the rule of good faith and loyalty 
which that relation imposes. If Jones sold machines of his principal 
outside the territory to which he was restricted, manifestly he can 
not recover commissions for their sale. Were the machines, when sold 
by Jones to Spear & Company and Gimbel Bros., the property of Sou- 
ders & Company? Jones says they were, and on their ownership he 
bases his case. If this be true — and we regard it as true on Jones' 
concession only for the purpose of discussion — then we find, by re- 
ferring to the contract, that Jones clearly committed a breach of his 
written contract which bars him from receiving commission on the 
sale to Souders & Company under his related oral contract. The con- 
tract provides that: 

"Party of the second part [Jones] agrées that during the life of this con- 
tract he icUl not sell or deal in, directly or indirectly, sewing machines or 
machine merchandise raanufactured or BOld by any other concern than the 
party of the flrst part" [The Standard Company]. 

Now, what Jones did "during the life of this contract" was "di- 
rectly" to "sell (and) deal in" sewing machines "sold by (another) 
concern." The other concern was Souders & Company. Jones sold 
their machines to Spear & Company and Gimbel Bros., as we find, 
during the life of the contract. In doing this, he committed a breach 
of this express provision. Certainly he is not entitled to commissions 
on sales involved in that breach. 

Finding that Jones committed a breach of his contract during its 
life, by selling outside of his territory, Standard machines which 
were the property either of the Standard Company or of Souders & 
Company, we are constrained to reverse that part of the decree of the 
court below allowing commissions on the sale of thèse machines and 
interest on thèse commissions. 

But this breach of the contract by Jones does not deprive him of a 
right to recover in this action commissions earned'on previous sales 
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and withheld from him, unless, indeed, such recovery îs barred, 
in whole or in part, by a counterclaim of the Standard Company for 
damages arising from Jones' breach of the contract, as a contract of 
agenc}', not as a license agreement. On this matter we express no 
opinion, as it is not raised by the appeal. 

It is clear, however, that the damages awarded the Standard Com- 
pany by the Master and disallowed by the District Court were based 
not on a breach of the contract as a contract of agency but on a breach 
of the contract as a license agreement. Therefore, in formulating a 
decree on this appeal, we could not — even were we so disposed — direct 
that the damages found for infringement shall be awarded the Stand- 
ard Company as damages for the breach of the contract of agency. 
Nor are we satisfied that, under the pleadings in this case as they stand, 
damages for the breach of his contract of agency could be proved 
against Jones and allowed the Standard Company, because the dam- 
ages the Standard Company seek by its cross-bill are such as arise only 
from infringement; except, it may be, as to one prayer, which is as 
f ollows : 

"That the sald défendant Jones be requlred to pay ail damages to plaintitt 
arising out of his breach of contract as aforesald." 

This is a prayer to a cross-bill which sets up the contract and al- 
lèges the breach. The prayer as made is poor pleading in that the 
orator leaves the court to guess its meaning. But for the words 
"as aforesaid," the prayer might be construed to ask for damages for 
the breach of the contract whatever its character; but by the use of 
thèse words in referring to the breach of contract, we are forced to 
the conclusion that the breach so referred to is the breach of a con- 
tract which the orator interpreted in its cross-bill as a contract of 
license. As we read the bill, we find no charge of a breach of the 
contract of agency, and no prayer for damages arising therefrom. 

We hâve given the remaining assignments of error careful consid- 
ération and find no errors. We affirm the decree of the court below 
except in the one matter in which we hâve indicated reversai. We 
leave with the trial court the fixation of ail -,osts incurred and to be 
incurred in the trial, and impose the costs of this appeal upon the ap- 
pellant and the appellee in equal proportions. 
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PETROLEUM RECTIFTING CO. OF CALIFOENIA v. REWARD OIL 0>:.» 

(Circuit Court of Appeals, Ninth Circuit. August 4, 1919. Reliearing Déni \ 

October 14, 1919.) 

No. 3219. 

1. Patents <S=»328 — Infringement. 

The Cottrell and Speed patents. Nos. 987,115 and 987,116, for a process 
and apparatus for separating and collecting particles of one liquld .sus 
pended in anotlier, held valid and Infrlnged. 

2. Patents <S=»157(3) — Claims — Construction. 

The term "short circuiting" in a patent clalm, if susceptible of twr 
meanings, should be given the raeanlng which the spécifications show If 
■was intended to hâve, if that meaning is not répugnant to the terms used. 

3. Patents <©=5l57(2) — Construction. 

A pioneer process patent, which has heen extensively used, should re- 
ceive a fairly libéral construction to uphold it. 

4. Patents <S=>328 — Claims — "Short Circuited." 

The term "short circuiting," as used in Cottrell and Speed patents. Nos. 
987,115 and 987,116, for separating and collecting particles of one llquid 
suspended in another by electricity, means a total short-circuitlng, and 
not a succession of minute short circuits. 

5. Patents <g=>118 — Process — Settino Out Scientific Basis. 

It is not essential that patentées should either understand or set forth 
the scientific principle on which the patented process operated. 

6. Patents <S='253 — Infrinqement. 

A defect in a patented process cannot be predlcated upon defects In a 
patented apparatus intended to apply the process, nor is the fact that the 
patentee's first apparatus was defective any reason for denying protection 
to a subséquent apparatus. 

7. Patents <©=253 — Infeinqement. 

The defendant's infringement of plaintiff's process Is not excused by 
the fact that defendant's apparatus is distinctly superior to plaintiff's 
apparatus. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Jeremiah Net- 
erer, Judge. 

Suit by the Petroleum Rectifying Company of California against 
the Reward Oil Company. From a decree dismissing the bill, plain- 
tiff appeals. Reversed and remanded, with directions. 

John H. Miller, of San Francisco, Cal., F. P. Fish, of Boston, Mass., 
and J. H. Brickenstein, of Washington, D. C, for appellant. 
William K. White, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellant brought suit in the court 
below for infringement of patents. Upon the issue of infringement 
that court found for the appellee and dismissed the appellant's bill. 

The appellant is the assignée of patents granted on March 21, 1911, 
to Cottrell and Speed, numbered, respectively, 987,115 and 987,116, 
the first of which is for the process of separating and collecting par- 
ticles of one liquid suspended in another liquid, and the second is 
for apparatus by which the process is carried out. The invention 

©rsFor other cases see same toplc & ItBY-NUMBER In aU Key-Numbered Dlgests £ Indexe» 
•For opinion below. sea 260 Fed. 1S3. Certiorarl denied 250 U. S. — , 40 Sup. Ct. U9, 64 L. 
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relates to the élimination of water from crude petroleum as it cornes 
from wells. The spécifications say: 

"There is a large class of olls that cannot be economieally freed from water 
without distillation. Thèse are largely oils in which the water is in very 
small globules, often less than one-thousandth of an inch in diameter, and 
behaving as if surrounded with a membrane resistlng coalescence of the 
drops. • • • Many natural petroleums as taken from the weUs contain 
from % % to 50% of water in the form of small drops (i. e., emulsions), and 
after being allowed to stand for months still hold a great proportion of the 
water in suspension." 

The Spécifications go on to say that the inventors had found that, 
when thèse emulsions are subjected to the action of high potential 
electric charges in the manner thereinafter described, they are rap- 
idly de-emulsified, the water settling to the bottom of the vessel, col- 
lecting into large masses, which can be readily withdrawn, leaving the 
oil dry. 

The process involved in the invention, as shown by the spécifica- 
tions, is substantially this: Oil loaded with water in the form of 
minute globules is passed between two électrodes separated at a prop- 
er distance, the électrodes being connected to a source of electricity 
of sufficiently high potential to create between the électrodes an elec- 
trostatic field, or field of electric strain, which will cause the minute 
globules of water to conglomerate and coalesce until they become so 
large that they will settle out from the oil by gravity. For présent 
purposes it is sufficient to quote the first claim: 

"The improvement In the art of separating and coUectlng partlcles of one 
liquid suspended In another, which latter is essentially a nonconductor of 
electricity, conslsting in bringing the material to be treated between électrodes 
connected to a source of electricity of sufficient voltage to produce coalescence 
of the suspended particles In such wlse as to cause the rapld séparation of 
the two Uquids throughout the body of the mixture, and at the same time 
prevent the coalescing globules from forming complète chains, short-circuiting 
the électrodes." 

The appellee, operating under a patent issued October 26, 1915, 
No. 1,158,253, for "Process of Dehydrating Oil," removes the mois- 
ture from oil by passing the oil between électrodes connected to a 
source of electricity of sufficient voltage to cause the suspended par- 
ticles to coalesce in such wise as to produce rapid séparation of the 
two liquids throughout the body of the mixture. But the appellee 
contends that it does not infringe the appellant's patent for the rea- 
son that it does not prevent the coalescing globules from "forming 
complète chains, short-circuiting the électrodes." Therein is the 
whole ground of controversy in the présent suit. In both processes 
there are the électrodes, the sufficiently high voltage to produce co- 
alescence of the moisture, and to separate the same from the oil. 
The only question is whether the opérations involve différent methods 
of electrical action. In the application for the McNear and Bowles 
patent référence was made to the appellant's patent as follows: 

"Sald patentées [Cottrell and Speed] relied upon the electromotlve force 
only to break down the oil partitions between the water globules, and took 
especial pains to prevent short-circuiting between the électrodes, and, Indeed, 
their inventions consisted wholly in the prévention of short-circuiting. We 
liïive ()is(<ivi»re(l fli.n t;ir belior vosults are obtained by relying, not upon 
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electromotlve force, but upoii heat as an agent to produce coalesconce bc- 
tween the water globules, this lieat being produced by tlie passage of tbe very 
large electric current whlch Is produced by short-circulting, the amount of 
beat being such as to convert water globules in the path oE the current mto 
steam, and by said conversion breaking the electric current in sald path." 

This fanciful explanation of the effect of the current in the ap- 
pellee's process may be pardoned in view of the fact that neither the 
patentées of that patent nor any expert witness was able to say just 
what does occur in the mass of the fluid when under treatment in 
either process. The theory that in the appellee's process the water 
globules are by the electric current converted into steara is not estab- 
lished by évidence, and is discredited by the appellee's expert wit- 
nesses. The défense of noninfringement, therefore, rests upon the 
appellee's contention that in the appellant's process there is no pas- 
sage of electric current from one électrode to another, and that the 
dehydration of oil accomplished therein is the resuit of the mainte- 
nance of an electrostatic condition in the fluid between the two élec- 
trodes, whereas in the appellee's process the dehydration is ac- 
complished by the passage of currents of electricity from one élec- 
trode to another. In other words, according to the appellee, it is 
essential to the appellant's process that short-circuiting be avoided, 
while it is essential to the appellee's process that short-circuiting be 
produced. We are led, therefore, to the inquiry what is short-circuit- 
ing as referred to in the appellant's claims, and what is the proper 
construction of the appellant's claim where it provides for a source 
of electricity of sufficient voltage to prevent the coalescing globules 
from forming complète chains short-circuiting the électrodes. 

[1-4] It is clear that the appellant's process contemplâtes the for- 
mation of chains of globules of water between the électrodes, and 
their disruption by electric current as soon as formed, and that the 
limitation of the claim is only that the chains shall not be of such 
number and dimensions as to afford transit through the fluid of suffi- 
cient of the electric current to short-circuit the same, and thus ren- 
der the current inefïective in the process. The inventors believed that 
such chains were formed, and that the success of their process de- 
pended on the création and destruction of them. Their spécifications 
show that they had in mind the fact that between the électrodes 
water globules in the oil vvould immediately commence to arrange 
themselves in chains, extending out from each électrode to the other, 
and that in order to prevent the formation of short circuits within the 
liquid, due to chains of water globules forming from one électrode to 
the other, it was necessary to prevent the potential différence between 
the électrodes from falling too low to produce the disruptive forces, 
either electrostatic or thermal, which the high potential exerts on the 
chains of water. They said: 

"If the potential falls too low, then • • • permanent electrolytically 
c-onducting chains are established between the électrodes, thereby reducing the 
potential différence of the latter still more, and wasting a part of the supplied 
energy in useless heat of electrolytic conduction." 

The appellee's expert witness Johnson admits that in the appel- 
lant's process momentary or instantaneous chains are formed bridg- 
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ing the électrode gap, but he was of the opinion that thèse chaîns 
were broken mechanically by the movement of the oil and the move- 
ment of the électrodes, and not by an electrolytically conducted cur- 
rent. This opinion was expressed upon his understanding that the 
oil was in more rapid movement in the appellant's process than in 
the appellee's, and that the électrodes in the appellant's patent were 
not stationary as in the appellee's process, but revolved. He admit- 
ted, however, that if the current moved at the same rate of speed in 
both, and both had stationary électrodes, their opération would be 
the same. The expert witness and the court below seem to hâve fall- 
en into the error of assuming that the inner électrode of the ap- 
pellant's patent revolved. As described in the patents in suit, the 
inner électrode is stationary. It was in a subséquent patent issued 
to Cottrell and Wright, and assigned to the appellant, not involved 
in this suit, that a revolving électrode was disclosed. 

But the question hère is not a question of différence of apparatus 
or différence of speed with which the oil is conducted through the 
same. It is simply the question v/hether or not the appellee's process 
can be read upon the appellant's claims. There is no mention in any 
of those claims of any mechanical means for preventing short-cir- 
cuiting. There can be no doubt, we think, that the appellee prevents 
short-circuiting in the same manner and for the same purpose, if 
not to the same degree, as does the appellant. The degree is unim- 
portant. It is obvious that neither the appellant's nor the appellee's 
process will work if the current is entirely short-circuited. It is nec- 
essary in both to maintain a high voltage, and to permit the passage 
f rom one électrode to the other of small portions only of the current. 
That the appellee maintains such high voltage is indicated by the os- 
cillographs taken by its own expert. Thèse show that du ring the 
process there is no lowering of the potential to such a degree as to 
make the process inoperative, but that there is at ail times sufficient 
electric charge in the électrodes to maintain the necessary electric 
strain. Professer Cory, expert witness for the appellee, testified 
concerning the appellee's treaters : 

"I am not at ail desirous of saylng that I know exactly what occurs in any 
of thèse treaters. I do know this, that in the opération of the treaters 
* • * an emulsion is delivered into the treater, and that a différence of 
potential Is applied to the électrodes, that that différence of potential pio- 
duees short circuits between thèse électrodes, that thèse short circuits could 
only occur because of the formation of chains of water globules between the 
électrodes, and that as a resuit the water is deflnitely separated l'rotn the oil 
iind is drawn off." 

Evidently the witness meant that in the process momentary shoit 
circuits were produced, but not a total short circuit; for there is no 
suggestion in his testimony or in any of the évidence that in the ap- 
pellee's treaters the potential of the charge ever falls so low as to 
diminish the electric strain between the électrodes to a point where 
coalescence of the water globules ceases. 

The term "short-circuiting" in the appellant's claims, if susceptible 
of two meanings, should be given that which the spécifications show 
it was intended to hâve, if that meaning is not répugnant to the plain 
and clear terms used. Cottrell and Speed were the first to discover 
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the process of dehydrating oil by electricity. Their invention went 
into large and extensive use. For a time it was used by the appellee 
under a license. Prof. Cory states that so far as he knows it is a 
pioneer invention. It should receive a fairly libéral construction — 
a construction that will uphold rather than destroy. The construc- 
tion given the term "short-circuiting" by the court below is, we think, 
erroneous. What the inventors meant by the term was a total short- 
circuiting, and not the succession of minute short-circuits snapping 
from one électrode to another, whereby dehydration is accomplished 
in both the appellant's and the appellee's process. The claims of 
the appellant's patent must be read in the light of the invention as 
disclosed in the spécifications. It appears therefrom that the inven- 
tors recognized the essential value of the formation of chains between 
the électrodes and the instantaneous disruption of the chains by elec- 
tric current, and at the same time the necessity of maintaining the 
potentiality of the main current, and that it was to express that ne- 
cessiry that they inserted in the claim the caution against such short- 
circuiting of the current as to interfère with the process. They real- 
ized that the momentary passage of short currents between the élec- 
trodes would not "short-circuit" their current in the sensé in which 
they used that term in their claims. 

[5] But it was not essential tliat they should either understand or 
set forth the principle on which their process operated. In Andrews 
v. Cross (C. C.) 19 Blatchf. 294, 305, 8 Fed. 269, Judge Blatchford 
said: 

"It may be that the Inventer did not know what the scientlfle principle was, 
or that, knowîûg it, he omitted, from accident or design, to set it forth. That 
does not Tltiate the patent. He sets forth the process or mode of opération 
which ends in the resuit, and the means for worlJing out the process or "iode 
of opération. The principle referred to is only the why and the whereiore. 
That is not required to be set forth." 

In Eames v. Andrews, 122 U. S. 40, 55, 7 Sup. Ct. 1073, 30 L. Ed. 
1064, the foregoing language of Judge Blatchford was quoted and 
approved. Professer Cory admitted his want of definite knowledge 
as to what occurs in the process. He testified : 

"Q. As a matter of fact, aren't thèse water chains formed In the Cottrell 
process and immediately disrupted? A. I don't linow. Q. In the McNear- 
Bowles process, is it not a fact that the chains are formod, and then imme- 
diately thereafter disrupted V A. I don't know. Q. Is it not a fact that that 
disruption talées place by the passage of the current through the chains? a. 
In ail probability, but If you ask me to State deflnitely, I don't l^now." 

He was of the opinion, however, that chains are formed in the 
appellant's process. He says : 

"With the continuation of the electric forces between thèse particles, due 
entirely to electrostatic attraction and repulsion, sooner or later there will 
be raany of thèse chains, and if that voltage is continued sufficiently a com- 
plète ciiain will be formed. Now, when that happens things hâve changed 
entirely from that existing at the beginning. A current flow begins to manifest 
itself." 

The witness thus fairly describes the appellant's process, the the- 
oiy of which is that, if the voltage is sufficiently high, chains are 
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formed and a current flow instantaneously occurs, which demolishes 
the chains, whereby the flow is arrested. That a variation in the 
current does occur in practice is shown in the appellant's spécifications, 
which State that when the proper electromotive force is appHed the 
ammeter will show "irregular variation" in the current, or "occa- 
sional momentary variation." 

[6, 7] The appellee contends that the extensive use and great util- 
ity of Ûie appellant's process is owing to the use of the rotating type 
of treater disclosed in the Cottrell and Wright patent assigned to 
the appellant, and not involved in the présent suit, and that the inven- 
tions disclosed in the patents in suit are not operative. This conten- 
tion is not sustained by the record. In the first placé, the fate of the 
appellant's process patent is not linked with that of its apparatus 
patent. Risdon Locomotive Works v. Medart,. 158 U. S. 68, 15 Sup. 
Ct. 745, 39 L. Ed. 899; Tilghman v. Proctor, 102 U. S. 707, 26 L. 
Ed. 279. Said the court in Buffalo Forge Co. v. City of Buflfalo, 

255 Fed. 83, C. C. A. : "No process patent is in theory either 

helped or harmed by the excellence or worthlessness of the disclosed 
apparatus by which it is illustrated." Again, the évidence shows 
that it is not true that the first apparatus was a failure. A "treater" 
constructed under the apparatus patent in 1909 was in use for sev- 
eral years. The évidence is that it required readjustment, and that 
it was not perfect in opération, and that some three years later the 
appellant resorted to the use of treaters with revolving électrodes 
as disclosed in the Cottrell and Wright patent, and thereby increased 
the efficiency of the process from 15 to 25 per cent. No defect in the 
process patent, therefore, can be predicated upon defects in the ap- 
paratus patent, and the fact that the first apparatus was defective is 
no reason for denying protection to either the patented process or 
the apparatus. Mergenthaler Linotype Co. v. Press Pub. Co. (C. C.) 
57 Fed. 502; Von Schmidt v. Bowers, 80 Fed. 121, 25 C. C. A. 323. 
If, as we hâve found, the appellee uses the appellant's process it is 
immater ial that, by improvements in structure of its apparatus, the 
appellee has so increased the efficiency of its machine that it marks 
a distinct improvement upon the appellant's apparatus. In Cochrane 
V. Deener, 94 U. S. 787, 24 L. Ed. 139, Mr. Justice Bradley, speak- 
ing of improvements made by the défendants, said: 

"But it cannot be serlously denled that Coehrane's Invention lies at tlie 
bottom of tliese improvements, is involved In them, and was Itself capable of 
bénéficiai use, and was put to such use. It liad ail the éléments and drcum- 
stances necessary for sustalnlng the patent, and cannot be appropriated by 
the défendants, even though supplemented by, and enveloped in, very impor- 
tant and materlal improvements of thelr own." 

It follows that the appellee has infringed, in the form of treater 
first used by it, claims 1, 2, 3, 4, and 7 of process patent No. 987,- 
115, and that in its second form of treater, the one now used, it in- 
fringes claims 1, 2, 3, and 7, and that in both forms of treaters the 
appellee has infringed claim 1 of the apparatus patent No. 987,116. 

The decree is reversed, and the cause is remanded to the court be- 
low, with instructions to enter an injunction in accordance with the 
foregoing views, and for accounting. 
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PETROLEUM REOTIFYING CO. OF CALIPOKNIA v. EEWARD Oïl. CO, 

(District Court, N. D. California, S. D. June, 1»18.) 

No. 302. 

1. Patents <S=»157(2) — Consthuction to Give Validitt. 

Every patent should, 11 it may, be so construed as to secure to the 
patentée a monopoly of what he actually invented or dlscovered. 

2. Evidence ©=571(6) — Patents — Suit tob Infbinqement — Expert Evi- 

dence. 

On the Issue of infrlngement proof of facts may not be met solely by 
expert spéculation. 

3. Patents <S=>231, 241 — iNFBiNaEMENT — Identity of Results. 

Identity of résulta obtained, Irrespective of process or apparatua em- 
ployed, Is not proof of infrlngement. 

4. Patents ®=328 — Infbingement — Peocess and Appabatus fob Dehydeat- 

ING OlL. 

The Cottrell and Speed patents, No. 987,115 and No. 987,116, for process 
and apparatus for dehydrating oil, held not Infringed by an apparatus 
which opérâtes on a difEerent theory. 

In Equity. Suit by the Petroleum Rectifying Company of Cali- 
fornia against the Reward Oil Company. Decree for défendant. 
Decree reversed 260 Fed. 177, C. C. A. . 

John H. Miller, of San Francisco, Cal., for plaintiff. 
William K. White, of San Francisco, Cal., for défendant. 

NETERER, District Judge. Complainant seeks to enjoin the use 
by the défendant of a process and apparatus for dehydrating oil, 
claiming it to be an infrlngement of claims 1, 2, 3, 4, and 7 of process 
patent No. 987,115, and of claim 1 of apparatus patent No. 987,116, 
owned by complainant. 

The défendant dénies infrlngement; dénies that the patents are 
valid; and allèges affirmatively that annihilation of emulsive condi- 
tion by means of electric current is old in the art. 

A claim does not seem to be asserted that the application of elec- 
tric current to emulsive condition is new in the art. The Davis 
and Parrett patent of prior issue is an application of electric current 
to emulsive condition, but for a différent purpose. 

[1] Every patent should be construed, if it may be, so as to pré- 
serve to the patentée the privilège v^^hich the law grants to an in- 
venter. Justice Brown, in Topliff v. Topliff, 145 U. S. 156, 171, 12 
Sup. Ct. 825, 831 (36 L. Ed. 658), said: 

"The object of the patent law Is to secure to Inventors a monopoly of what 
they hâve actually invented or dlscovered, and It ought not to be defeated Dy 
a too strict and technical adhérence to the letter of the statute, or by the ap- 
plication of artiflcial rules of interprétation." 

And mère rigid technicalities are not to be resorted to by courts 
to avoid inventions. Brush Electric Co. v. Electric Imp. Co. (C. C.) 
52 Fed. 965, 974. 

^saFor otbcr cases see same topic & KBY-NUMBER in ail Key-Numbcred Dlgests & Indexes 
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[2] In tlie considération of a charge of infringement it must not 
be forgotten that the burden of establishing infringement is upon the 
party charging infringement. It is a question of fact, and must be 
established by clear and convincing testimony, and proof of the fact 
may not be met solely by expert spéculation. As was said by Judge 
Buffington in Fried. Krupp Âktien-Gesellschaft v. Midvale Steel Co., 
191 Fed. 588, 591. 112 C. C. A. 194, 197: 

"The absence of actual fact proof is not met by the présence of expert spécu- 
lations, no matter how voluminous." 

Nor can a theory which has not been reduced to an operative re- 
lation support claim for patent. As was well said by Judge Coxe 
in Lovell v. Seybold Mach. Co., 169 Fed. 288, 290, 94 C. C. A. 578, 
580: 

"Claims should cover what the patentée has InveHted and not what he 
Imagines he has invented." 

[3] Nor can infringement be predicated on results obtained irre- 
spective of process or apparatus employed. As was said in Marconi 
Wireless Telegraph Co. v. Kilbourne & Clark Mfg. Co. (D. C.) 239 
Fed. 328,354: 

"The mère fact that the same resuit Is obtained by the opération of an ap- 
paratus is not conclusive of Infringement. Infringement cannot be predicated 
on results obtained, Irrespective of the apparatus employed. The fact that 
the apparatus of the plalntiff, by 'broad tuning,' and the apparatus of the 
défendant In normal opération, secure the same resuit, does not signify , in- 
fringement. • • * Kesults accomplished by mode of opération or functiou, 
separate from the means of meehanical devices, do not constitute infringe- 
ment • • •" 

[4] The issue hère is not complicated. The testimony consumed 
less than a week. The treaters operated under the patents of the 
respective parties at the several plants were visited by court and 
counsel, and the opération of the respective treaters observed. The 
treaters in opération were not identical with the apparatus described 
in the several patents. The testimony, however, related to the re- 
spective treaters in the présent condition of opération, and it seemed 
to me the issue upon the trial was between the process and apparatus 
as employed. It was apparent upon the trial and there still is a 
certain mystery which does not seem to hâve yielded to scientific ex- 
planation with relation to just what does take place in the emulsion 
when the surface tension that keeps the individual particles of water 
apart is disrupted. 

The plaintiff contends that the emulsion is subjected to the action 
of a powerful electric field, whereby the particles constituting the 
inner phase of the emulsion are caused to coalesce into larger masses, 
whereby they are easily separated from the oil. "The action is be- 
lieved to be electrostatic or thermal." The défendant contends that 
the surface tension which keeps the individual particles of water apart 
are disrupted by electrolytic action in the electrostatic field. 

The treater of both parties is cylindrical in shape, about nine or 
ten feet deep, and perhaps three feet in diameter. In the plaintiff's 
treater, mounted upon a shaft in the center, is a rotating électrode,) 
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designed to prevent short-circuiting between the électrodes, due to 
the formation of chains of water globules, by agitating or stirring 
the emulsion, and thereby limit, retard, or Lreak up the formation of 
the chains of water globules. The électrode in the defendant's treater 
consists of a number of dises of like size placed in the center of the 
treater, mounted upon a stationary shaft, which is suspended near 
the top of the treater upon insulated supports. Thèse supports are 
immersed within the body of the oil under treatment. Thèse élec- 
trodes are nonadjustable ; are 19 inches in diameter; the opening 
of the annular length of the outer électrode is 18 inches in diameter. 
The distance from one outer électrode to the next is 18 inches. The 
électrode is so placed as to be one-half the distance, the spacing being 
uniform between each électrode. 

Both treaters use the same high-tension current, apply apparently 
the same kind of treatment, differing in the mechanical formation of 
the électrodes. The emulsified material enters the plaintiff's treater 
at the top, through a pipe, and the downflow of the material operated 
upon hy the rotating électrodes prevents the formation of chains of 
water globules, preventing short-circuiting between the électrodes; 
the first action of the emulsion, free from other influences, being the 
alignment of the water particles without coalescence, and the align- 
ment of thèse various water particles into a chain makes a path of less 
résistance, short-circuiting the electric current. 

The mode of opération of defendant's apparatus provides for an 
upward flow of the emulsion through the treater for the purpose of 
encouraging short-circuiting; a quiet flow, without churning action, 
being conducive of a coalescence of the water globules in the electro- 
static field, inducing electrolytic action. 

Much was said in the trial and upon argument as to what is meant 
by the term "short-circuiting." Without going into an extended dis- 
cussion, I do not think that there can be any doubt, from the history 
of the patents, the language employed in the several patents, and the 
opération of the treaters, that the patentées meant electrolytically con- 
ducting chains without regard to the permanency of such chains or of 
the short circuits formed thereby. There is no doubt in my mind, from 
the évidence and observation of the several treaters, and the lan- 
guage employed in the patents, that it was the purpose and intent of 
the patentées of complainant's patents, and considered an essential 
step, to prevent the formation of complète chains Connecting the élec- 
trodes, and thereby create a short circuit. In other words, the plain- 
tiff's process was to obviate electrolytic conduction and to maintain 
the electrostatic field. Electrolytic conduction is incompatible with 
the maintenance of such field. Every intendment of the language 
employed in claims 1, 2, 3, and 4 in issue is conclusive, as each con- 
cludes with the statement: "At the same time prevent the coalescing 
globules from forming complète chains, short-circuiting the élec- 
trodes." And this is further emphasized by the rotating électrode 
apparatus provided by patent No. 987,117, and which is now in use 
on the plaintiff's treater, and was viewed at the time of the trial, in 
which it is stated : 
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"The usual processes of settllng, and of centrifuging, are not wholly effec- 
tive, and that of distillation is expensive and not entlrely practical ; hence 
the process dlsclosed In sald former application (patent 987,115), whlch pro- 
cess for the better understanding of the présent improvement need only be 
brlefly stated as consisting in subjecting the emulsion to the action of a pov?- 
erful electrlc fleld, by brlnglng it between highly charged électrodes, whereby 
the particles constltuting the inner phase of the emulsion are caused to coalesce 
into larger masses, whlch may then be easily separated out, thus fulfllling a 
useful purpose In the art. In sald former application the importance of pre- 
venting the formation of short-circulting chalns of particles was emphaslzed 
by pointlng out the danger of allov^lng the active surfaces of the électrodes to 
émerge from the liquid, or even to corne too close to the surface, for in such 
case there Is a tendency for the partially agglomerated watcr to coUect In the 
surface layers and cause short-clrculting of the électrode ; also, by calllng at- 
tention to the downflow of the materlal, whlch course prevents short-cir- 
culting by obviating the danger of an accumulation of water-rlch masses; 
and also by stating that In order to prevent the formation of short circuits 
within the liquid, due to chalns of water globules forming from one électrode 
to the other, it Is necessary to prevent the potential différence between the 
électrodes from falllng too low. Our présent Improvement has to do with 
this Important feature of preventlng short-circultlng between the électrodes 
due to the formation of chalns of water globules, and our invention may be 
stated to consist in a process of this gênerai nature, wherein the emulsion, 
whlle passing through the electrlc fleld, is throughout Its entlre course agi- 
tated or stirred, in order to avold short-circuiting by limlting, retarding, or 
breaking up the formation of the chalns of water globules." 

To my mind the conclusion is inévitable tliat the process of the 
défendant opérâtes dififerently from the process of the plaintiff. If 
EngHsh language means anything, then the process of the plaintiff 
is electrostatic or thermal, without electrolytic action, while that of 
the défendant is electrolytic in the electrostatic field. There is no 
substantial identity, because that of the défendant expressly includes 
that which the plaintiff expressly excludes. I also think the testimony 
is practically conclusive that the treaters of the plaintiff, constructed 
pursuant to the spécifications of plaintiff's patent in issue, were not 
of commercial or operative value, vi^ith the possible exception of some 
oils or emulsions. The testimony of the -witnesses in support of such 
contention is strongly supported by the fact that the wetted septum 
arrangement provided for and disclosed in patent No. 987,114 was 
•installed to take the place of one of the apparatuses in the two patents 
in issue, and also by the subséquent introduction of the operative ro- 
tating électrode apparatus covered by patent No. 987,117. 

Claim 7 is limited to passing the material to be treated between the 
charged électrodes, substantially as described (italics ours), preventing 
the formation of complète chains of water globules, this being essential 
to the operativeness of the process covered by claim 7, and has the 
same status as claims 1, 2, 3, and 4. The novelty of claim I of ap- 
paratus patent No. 987,116 consists in placing the insulated support 
for the électrodes entirely out of contact with the liquid undergoing 
treatment, and in the defendant's apparatus the inner électrode is 
entirely below the surface of the liquid under treatment. Plaintiff 
has not sustained the burden imposed nor brought itself within the law 
applicable to the issue. 

An order may be taken dismissing complainant's bill. 
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DAYTON ENGINEERING LABORATORIES CO. v. KENT. 

(District Court, E. D. Pennsylvania. August 27, 1919.) 
No. 1757, Dec. Sess. 1917. 

1. Patents iê=165 — Claims — Constbtjotion. 

Patent claims will be interpreted net only with regard to the Inventive 
merit involved, but also In vlew of the contribution to the gênerai welf are. 

2. Patents <S=328 — Infbingement. 

The Kettering patent. No. 1,223,180, for an improved automobile igni- 
tion System, held not infrlnged in so far as it provides for a device to 
save electrical current during "dwells" or stoppages of the englue. 

3. Patents iS=>185 — Claims — Consteuction. 

The doctrine that an Inventor Is entltled to ail whlch he bas accom- 
plished, irrespeetlve of whether he fuUy grasped the sclentiflc prlnciples 
involved, must be given a practical application, and, while it protects him 
against the use of équivalents, It does not glve the exclusive rlght to sub- 
seçtuent devices suggested by the Invention. 

4. Patents <S=3226 — "Infbingement" — What Constitutes. 

To constitute patent infrlngement the mode of opération must be sub- 
stantlally the sanie ; the results must be the same in klnd, or the purpose 
and functlon must be substantially alike in use. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Infrlngement.] 

5. Patents <S=9226 — Use of Inventive Idea in Anothee Art. 

There is no infrlngement in borrowlng an Inventive idea from one art 
and applylng it in the construction of a device for use in another art. 

6. Patents «§='328 — Amendment — New Matteb. 

Claims' of the Kettering patent. No. 1,223,180, for an Improved automo- 
bile ignitlon System by regulating the flow of electrical current held not 
Invalid upon the ground that thls feature was new matter Introduced by 
amending the application wlthout a supportlng oath. 

7. Patents ©=157(1) — Claims — Ieon Coil. 

In the Kettering patent, No. 1,223,180, for an Improved automobile igni- 
tion System, the words "iron coU" in the claims hâve the spécial meanlng 
given in the application. 

8. Patents ig=»328 — Validitt — Disclostjre. 

The Kettering patent. No. 1,223,180 for an improved automobile ignitlon 
System, in so far as it provides for regulating the flow of electrical cur- 
rent, held invalid upon ground there is no sufflclent disclosure of how the 
resuit is to be accompUshed. 

9. Patents <®=>328 — ^Anticipation. 

The Kettering patent, No. 1,223,180, for an improved automobile igni- 
tlon System, held anticipated. 

In Equity. Suit by the Dayton Engineering Laboratories Com- 
pany against A. Atwater Kent, doing business as the Atwater Kent 
Manufacturing Company, involving patent No. 1,223,180, granted April 
17, 1917, to Charles F. Kettering, for improvements in ignition Systems. 
Decree dismissing bill. 

Cyrus N. Andersen, of Philadelphia, Pa., and Kerr, Page, Cooper & 
Hayward, of New York City, for plaintiff . 

Blount & Moulton and Cornélius D. Ehret, ail of Philadelphia, Pa., 
for défendant. 

^sjFoi other cases see eame toplc à KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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DICKINSOK, District Judge. From the viewpoînt of the plaîntiff 
this case présents the very simple features of a need for an improved 
ignition System in automobile construction where the current supply 
is limited ; the meeting of that need by the patentée through the con- 
trivance of the device described in the patent application, and its com- 
mercial appréciation and acceptance as the supply of that need. 

From the viewpoint of the défendants this hardship is felt. The 
défendants, in the effort which they were making to improve the ig- 
nition System which they were supplying, were given by the prior art 
the thought of introducing a nickel résistance coil, and made use of 
this as a feature of their improved System. This System had been 
designed without thought of plaintiff's System, and although it had 
been put in use for five years after application it was before the pat- 
entee's device had been patented or heard of by the défendants. The 
défendants' device, moreover, was designed and used in ignition Sys- 
tems in which the supply of current is not limited, but is renewed 
by means of an engine driven generator, and the résistance coil is not 
introduced for the purpose of stopping the flow of current, nor is a 
diminished current either desired or brought about in any real sensé, 
as in plaintiff's device. The défendants in conséquence protest against 
the upholding of any daims of the patent so broad as to forbid the 
use by others of "a tool of the art" as old and well known as "thermal 
résistance." The plaintiff, of course, répudiâtes any such claim, but, 
as the défendants obstruct the path of the patent claims only by the 
placement of a nickel coil, a finding of validity and infringement 
carries with it a déniai of the right in any one, other than the patentée, 
to use a coil of any métal which acts as "a high température coeffi- 
cient" résistant. The disclosures of the patent, it is further as- 
serted, are so vague and indefinite, and the claims so broad and gên- 
erai, as to be no more than the statement of a need of the art, and a 
suggestion of the use of a known property possessed by some metals 
(named and unnamed) to achieve the desired resuit, with an invi- 
tation to the user to "eut and try" until he has hit upon a combina- 
tion by which the wished-for resuit may be accomplished. The re- 
ward held out is the gratification of having made a contribution to the 
exclusive proprietary rights of the patentée, through which he may 
exact tribute from the users of what is thus found. 

From the viewpoint of the public and of the promotion of the 
policy of the law the case présents, in one of its features, a good 
illustration of the need of the most thoughtful care in the applica- 
tion of the patent laws, and of the extent to which the finding of 
patent rights is influenced by considérations of the gênerai good and 
the particular situation to which the claimed invention applies. The 
raonopoly is not given, but is granted for a price, and there is the same 
duty not to grant without exacting the price as there is not to with- 
hold the grant if the price has been paid. 

The inventive genius who strikes out into a wholly new field of 
exploration, and brings back a new art, the practice of which is added 
to the activities of mankind, has acquired rights in what he has dis- 
covered which are universally recognized. He is really a creator. 
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and, if he gets ail of what he has created, he has taken nothing from 
others except only the opportunity to be the like discoverers. Even 
herc there are inequalities which are accepted because unavoidable. 
He may hâve happily stumbled upon his discovery or what he found 
may hâve been within the easy reach of any one, and yet his re- 
ward is as great as that of one who has discovered after years of 
laborious and painful search. This présents one situation. On the 
other hand, there is almost alvv^ays room for improvement (or what 
is accepted as such) in the practice of any art, or in some of its in- 
strumentalities or accessories. As the art becomes more and more 
highly developed, the room for improvement is contracted until it 
becomes true that the introduction of a slight advance costs more in 
time, effort, and its call upon the inventive faculty than the original 
invention exacted. It may be also true (and too often is) that a very 
small improvement in some instrumentality of the art, in the hands 
of powerful commercial interests, backed by a mastery of the psy- 
chology of advertising, if a légal monopoly be given of its use, may 
be used to dominate the whole art, and resuit in a monopoly of its 
whole product. From the standpoint of the inventor of such an ac- 
cessory, he is as much entitled to ail the fruits of his invention as 
is the creator of the art itself. There is, however, this great différ- 
ence in the two cases. The grant of a monopoly to the one takes, 
as has been said, nothing from the public beyond the opportunity of 
making the same discovery. The grant of a monopoly to the other 
often takes from the public (in practical effect) the right to practice 
an established art, or compels the public to pay tribute, measured in 
amount only by the extent to which the owner of the accessory may 
be able to use it to dominate the whole art. The public is thus com- 
pelled by law to pay for the same invention over and over again, and 
the time limitation of the légal right to monopolize is defeated. 

[1] This has led to the formulation of a doctrine of the patent law 
which is, in substance, that the claims of a patent application will be 
read not solely with an eye to the labor or inventive merit involved, 
but also with the value of its contribution to the gênerai good in view, 
because this latter considération is of the very essence of the spirit 
and purpose of the law. The patentée whose claims we are consid- 
ering, like a modest, although famous, author, proclaims himself only 
"the improver of other men's stuff." He is not the creator of a new 
industry, but only of one of its adjuncts, and what he has done must 
be appraised with this thought in mind. 

[2-5] In order to find a beginning to a line of thought which may 
lead to a compréhension of the légal principles involved in the prés- 
ent dispute, we begin with the statement that ignition Systems in use 
in the automobile industry employ a firing spark and look to electricity 
to supply it. This in turn involves a current of electricity and means 
for closing and opening the circuit. In one System the source of 
supply is a stored battery. Contact points capable of being brought 
together and separated close and open the circuit. There is again 
involved two facts or conditions of opération. One is that the storage 
battery, although stored when the opération begins, has a limited 
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storage capacity ; the other is that the supply is being exhausted during 
the time the contact points are together, and conserved when they 
are separated, and that further conservation is effected to the ex- 
tent to which the fiow of current is retarded during ail conditions of 
opération. It is obvious that this latter saving must not be carried 
to the point of affecting the efficiency of the spark. 

Before the advent of the patented improvement hère involved ob- 
jectionable, and what was believed to be avoidable, depletion of the 
current supply was experienced. Many minds were at work on the 
problem of finding a remedy for this undue waste and the inconven- 
iencîes which resulted. The contact points are brought together and 
separated in the engine opération. It might be that the stop was made 
when there was a juncture. The current would then continue to flow, 
resulting in pure waste. Remédies had been provided for this through 
a means for shutting off the current. Some had dependence upon the 
interposition of informed human effort. If through ignorance or 
neglect the switch was not thrown and the stoppage was prolonged, 
the battery was depleted. Others eliminated this undependable hu- 
man élément by means of automatically mechanically operating the 
cut-out. One now to be had makes use of this principle of thermal 
résistance to put in opération the mechanism which works the cut- 
out. The patentée took up this same task of providing a device which 
would supplant, or at least supplément, the human agency by fur- 
nishing a substitute when and if needed. The task was complicated 
(as the task of those who bring innovations into an established in- 
dustry always is) by the practical necessity of catering to the préf- 
érences, and perhaps the préjudices, of those in the business, and the 
real need of making as few changes as possible in the established order 
of things. The patentée claims to hâve solved the problem by taking 
advantage through making use of a property or quality which cer- 
tain metals possess. The property is that when cold they will (rela- 
tively well) permit the fiow of current through them; when and as 
they rise in température they will (relatively well) retard and prevent 
such flow. Having a conception of the thought of making use of this 
property, the next part of the problem was how to do it. There is 
always some résistance to the flow. This résistance spells friction, 
and the friction heat, and with the beat comes the higher température, 
which calls in a wire coil, if one is used, for the very conduct in the 
métal which is meant to be provoked. A wire coil of the selected 
métal is thus suggested to be introduced in the circuit, and the in- 
tended resuit is claimed to be accomplished. This stoppage of the 
engine with the contact points in contact is defined by the patentée 
as a "dwell." There is, of course, more or less of the same dwell 
whenever the points are in contact. The dwell is of appréciable length 
at slow speed, and is a miniature dwell even at the highest speed. 
As a conséquence this remédiai device is operative when the engine 
is working as well as when it is stopped. When the engine is stopped, 
the more effective the prévention of flow the better the device ; when 
the car is in motion, the remedy against waste of current may be so 
effective as to defeat its main purpose by preventing or retarding 
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ignition, and thus stall the engine. There might in conséquence be the 
same foUy committed which is voiced in the proverhs which excessive 
parsimony has provoked. The car must run at whatever cost of 
current, and the saving during running conditions must not be se ex- 
cessive as to hold back an ample supply of current. If the cost of 
this is a greater expenditure of current when the car is not running, 
this cost must be paid. This excess of current loss is not a waste, but 
a necessary expense to secure good and safe running conditions. 
This brings into the problem the need of proportioning the éléments 
of construction; the balancing of vv^hat will produce sparks when' 
needed, and what will save current when "fat" sparks are not needed, 
and (so far as is practicable) stop the flow when no sparks are needed ; 
the introduction of what will answer the purposes of "ballast," and 
also brings into it what has been adverted to as the "eut and try" 
features of the disclosures of this claimed invention. This présents 
the substance of the inventive thought which has its physical em- 
bodiment essentially in the introduction of a "résistance coil of iron 
wire, nickel, or other métal having a normally low coefficient of 
résistance, but the résistance of which will be increased as the beat 
or température thereof increases." 

It is doubtless true that this is nothing more than "making use of 
a well-known tool of the art." It is also true that the device makes 
no very great call upon the inventive faculty. The invention is ad- 
mittedly open to the criticism that ail its éléments are old. The 
criticism is met by the stock rejoinder that the thing invented is none 
the less new. The essence of the invention is the use of this resistivity 
of certain metals. It is of no conséquence that the patentée was not 
the first to discover that iron, nickel, and some other metals possess 
this property. He surely did not create it, and could not hâve monop- 
olized its use had he been the first to discover and make it known. 
The simplicity of the embodied form of the idea does not touch the 
question. The conclusion cannot be resisted that, although the prier 
art was rich in the material out of which this improvement might 
hâve been made; it was not so made before Kettering unless Delano 
made it. The emphasis laid upon the Delano device, and the time, 
effort, and expense given to its production for the purposes of évi- 
dence, is persuasive of the fact that what was done was first donc 
by Kettering or by Delano. The thought may seem now to hâve 
been within the easy reach of any one, but the fact that the need of 
such a device was felt, and that this device has received commercial 
appréciation, argues its advancement upon the prior art. This much 
must be conceded to the plaintifï on légal principles which reason de- 
duces, and which the cases cited in plaintifif's brief confirm. West- 
inghouse v. Dayton (C. C.) 106 Fed. 729; Miehle v. Whitlock, 223 
Fed. 647, 139 C. C. A. 201; ^olian Co. v. Cunningham (D. C.) 251 
Fed. 301. 

Viewing the patented device as one limited in function and field 
of opération whoUy to conditions of "dwell," we are met with a 
branch of the défense which makes inquiry into its patentable mer its 
of no avail because the defendant's device is averred not to infringe. 
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The pracrtcal, becaiise commercial, value of plaîntiff's device îs con- 
fined to those Systems in which the supply of current is limited at its 
source. Its whole purpose, and the reason for its existence, is to 
conserve this supply by preventing the Hepletion of the storage bat- 
tery through the waste of current. TThe défendant has no such in- 
fringing motive, because in its System the supply of current is not 
limited, and is not so constructed as to prevent a waste of current 
during "dwells." Défendant has reliance upon an engine driven gen- 
erator to maintain a supply and a cut-out to shut off waste. The de- 
fendant in conséquence neither aims nor desires to hâve its device do 
what the patentée is seeking to accomplish. The one is indeed the 
antithesis of the other. The patentée seeks to check the flow of cur- 
rent during slow-speed running conditions, and to shut it off during 
"dwells." The défendant seeks to hâve fat sparks at ail times, and 
particularly during slow speeds and at starting. To accomplish this 
the flow of current increases as speed is reduced and is greatest dur- 
ing "dwells." Infringeraent, however, is not a matter of motive, but 
of fact, and plaintifï invokes the doctrine that partial utilization of 
an invention may constitute infringement just as much as if it was 
whole and complète; citing Sewall v. Jones, 91 U. S. at page 183, 
23 h. Ed. 275 ; Penfield v. Chambers, 92 Fed. 630, 34 C. C. A. 579 ; 
King Ax Co. v. Hubbard, 97 Fed. 795, 38 C. C. A. 423. 

The thought presented is somewhat akin to the one later discussed, 
that an inventor is entitled to ail which he has accomplished, whether 
he has fully grasped the scientific principles which the invention has 
brought into opération or not, or even if he has not appreciated the 
full scope and extent of his accomplishment. The doctrine, however, 
must be given a practical application. It gives to the patentée what- 
ever he has invented, disclosed, and claimed. It protects him against 
the use of équivalents. It does not, however, give him the exclusive 
right to what others may invent, even if the stimulus of the second 
invention was supplied by the success of his own, or even if his own 
invention suggested the effort which resulted in the second. 

To constitute infringement of one device hy the use of another, so 
far as the mode of opération is a factor the one must be such. as 
to substantially embody the other ; so far as results are a factor, they 
must be the same in kind, however they may differ in degree; so 
far as purpose and function, the application of the principle of con- 
struction, are factors, there must be substantial likeness in use. The 
patent laws do not deal with mère abstractions, but with things. There 
is no infringement in borrowing an inventive idea from one art and 
applying it in the construction of a device for use in another art. 
Use may be made of the same thought, and practically the same use 
may be made of it, but if the things the exclusive right to make, use, 
and vend which is granted to the first user are not the same as those 
made by the second user no conflict of rights arises. The test is not 
merely whether two things made are huilt on the same principle, but 
whether as things they are competitors. If we grant to this patentée 
the right to take from the common fund of knowledge this property 
of resistivity, and make use of it in the construction of an ignit-jion 
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System for automobiles which will of itself serve as a cut-out of 
current during dwells, and reward him by a patent upon his device, 
we are not prevented from giving to the défendant the right to make 
full use of this same property of metals in the construction of an- 
other and in kind différent device. The action of the métal coil is 
necessarily the same, but it does not foUow that the devices are alike. 
This patentée proposed to himself to meet the need felt for a better 
device than those then in use. So far as the prévention of waste of 
current during dwells (which we are now considering) entered into 
the problem, the devices in use reduced the loss to practically nothing. 
His device must préserve this saving. The defect in the old devices 
was that they (for reasons already stated) were not always put in 
opération. His device was always in opération, and its results equally 
bénéficiai. Thè claim of merit made in his application that "the flow 
of current through the circuit is practically reduced to a negligible 
quantity" must, in view of the problem before him, mean that there 
was no appréciable loss of current. 

Loss of current is of course unavoidable. Just what saving a test 
of the plaintiff's device would show we are not informed. We hâve 
on the one hand the claim of the patentée of what his device will ac- 
complish, and on the other the resuit of the use of the defendant's 
device. A test of defendant's device shows a prolongation of the 
supply of current of from 31 hours 21 minutes to 39 hours 15 minutes. 
This saving indicates a utilization, as is argued, of some of the ad- 
vantage which flows from the use of the patented device. This does 
not, however, prove infringement. The two Systems hâve, it is true, 
this saving, to the extent indicated, in common, but they are not 
competitors, nor is the defendant's System a substitute for that of 
the plaintiff. They hâve no substantial identity in purpose of ac- 
complishment, and their likeness is more formai than real. To hold 
that one is an infringement of the other would make it necessary 
to hold that the défendant could not make use of a "tool of the art" 
for one purpose because the plaintiff had first made use of it for an- 
other purpose, or to hold that a System designed and used for one 
purpose could not be used because it has something in common with 
another system designed and used for another purpose. The right 
given by the law is a monopoly of use and sale, and if there is no 
trespass upon this field there is no infringement. One practical test 
is that of commercial rivalry, and no one in search of a System to 
do what the plaintiff's was designed to do (we are still speaking of 
the cutting off of the flow of current during "dwells") would think 
of making use of defendant's. Our finding is, with respect to this 
branch of the case, against infringement, and this renders it un- 
necessary to make any finding of validity. 

The merits of this invention, however, are asserted to be, and the 
claims of the patent cover, more than a device to save cun^ent during 
dwells. There is the further thought of so proportioning the parts 
which enter into the construction of the wire circuit that the flow of 
current will be regulated during running conditions. It is objected 
that this merit f eature of plaintiff's system is an af terthought, not 
260 F.— 13 
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claimed in the original application, and was suggested by the de- 
fendant's System, or has been framed to lay ground for the claim of 
infringement. We do not deem this objection to be well founded. 
The daim is in the application without the amendment, and, even 
if it were not, the patentée is entitled to ail which he has accomplished, 
whether he has set forth, or, indeed, apprécia ted, ail the utilities of 
his invention. He is not required to set forth nor to comprehend the 
scientific principles which operate to bring about the results accom- 
plished, nor, indeed, to know ail which he has accomplished. If he 
has builded better than he knew, ail which he has created belongs 
to him. Diamond Rubber Co. v. Consolidated Rubber Tire Co., 220 
U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527; Roberts v. Ryer, 91 U. 
S. 150, 23 L. Ed. 267. 

[6] Nor are we in accord with the view advanced by the de- 
fendant that the claims of the patent which embrace this feature are 
of no validity because this feature was interpolated by amendment 
of the application and is new matter introduced without a supporting 
oath. We hâve already found, in efïect, that this feature is not new 
matter, and with this finding the supporting oath is présent, Léonard 
V. Maxwell, 252 Fed. 584, 164 C. C. A. 500, présents the principle of 
the doctrine invoked. 

[7] Nor do we think the défendant can escape the charge of in- 
fringement because of the fact that its résistance coil is made of 
nickel and not of iron. In those claims in which the words "iron 
coil" or their équivalents are used the word iron has the spécial mean- 
ing attached to it by the définition given in the application. 

[8] With respect to the objection that there is no disclosure of 
how a System can be constructed which will serve the purposes of the 
thought of regulating the current during running conditions beyond 
the suggestion of employing this principle of resistivity, it may be said 
that the objection is as applicable to a system for preventing waste 
of current during dwells. There is, however, a very substantial and 
practical différence. The disclosures are directed to those skilled in 
the art. The thought of the introduction of a coil made of a métal 
having the stated property is admittedly definite, and the direction to 
so proportion the parts of the construction that this property will 
not be called into use during the limited time of point contact during 
running conditions, and yet will évince its présence during a prolonged 
dwell, is as definite a direction as can be given, and can be foUowed 
as readily as directions to a mechanic to make a construction consisting 
of two parts, which are to be securely fastened to each other. The 
purpose for which the construction is to be used being stated, and the 
strain known or readily to be determined, there is no requirement that 
the number or size of the nails or other fasteners used to hold the 
parts together should be set forth. The thought of using a given kind 
of métal is a thought of value, but plaintiff has no monopoly of the 
use of this thought until it is incorporated with a physical construc- 
tion, and then he has not a monopoly of the thought, but of the thing 
constructed. It may, of course, be said with truth that the plaintiff 
has such a construction, and the two dwells vary only in length, and 
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that the réduction to a negligible quantity is the same in eacli case, 
what is a negligible quantity being whoUy relative ; but if this is said, 
the answer is at hand that the defendant's construction is entirely 
différent in its purpose and in substance in its resuit. We do not 
draw the inference which the plaintiff draws of the use and purpose 
of the présence of a résistance coil of iron or nickel, and that there 
is a différence in kind, and not merely in degree, between the opéra- 
tion of this and the copper wire of the other parts of the circuit, from 
the fact that the latter is insulated and the former not. Without fol- 
lowing the discussion into which the experts hâve gone, and which, 
although highly technical, they hâve made very interesting, we con- 
tent ourselves with a statement of the conclusion reached that the 
disclosures of the application and claims in the respect of running 
conditions are no more than the suggestion of the thought that cer- 
tain results can be accomplished by the introduction of a résistance 
coil made of iron or nickel, but that beyond this thought there is 
no disclosure oî how the resuit is to be accomplished, but this is left 
for the prospective user to discover. This brings the claimed inven- 
tion, within the principle on which were ruled the cases denying pat- 
entability, to the mère statement of a problem, and the suggestion of 
a thought which offers the promise of a solution. Re Incandescent 
Lamp Patent, 159 U. S. 465, 16 Sup. Ct. 75, 40 L. Ed. 221. 

[9] The conclusions already reached and stated take away from 
the Delano device ail importance, but, as otherwise it is of controlling 
importance, we will make the fact findings for which the future of 
this litigation may call. The right given by the patent laws involves 
several fact features, any one of which may affect the claim of right 
and which should not be confused. There may be real invention in 
the sensé of originality, and yet no patentable invention, because the 
law gives the patent, not to the inventor, but to the first inventor. 
The granting or withholding of the patent rests upon the ita lex scripta 
est doctrine, but the reason the law was so written is that, in case 
two persons hâve independently made the same invention, a patent 
cannot be granted to the second person because it belongs to the first 
inventor. The other conditions of the grant including prior knowl- 
edge or use by others, public use or sale, description in patents or pub- 
lications, involve the thought of a like déniai of novelty, but the law 
is so written from motives of policy. A fair presumption arises that 
the applicant has not invented what bas been made the subject of 
public description, and he cannot hâve been the first inventor of what 
was in prior use, and, aside from this, an inventor should not be per- 
mitted to withhold his çlaim to a monopoly until the value of his 
invention has been tested by public use or sale, because if he then 
gets a monopoly he gets not merely what he has invented, but he 
gets also an established trade, built up by the enterprise of others. To 
grant the exclusive right to what has been for a long time in com- 
mercial or other public use is an injustice to others who hâve been 
thus invited to embark in what is an open trade, even although the 
applicant lias invented what is thus in use. He may well, therefore, 
be required to file his claim within a limited time, and not be per- 
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mitted to recall what he has once dedicated to the public. If Deîano 
made the invention now claimed for him, Kettering's ignition System 
lacks novelty. If the Bishop car was equipped with such a System, 
there must be a finding of prier use. Brush v. Condit, 132 U. S. 
39, 10 Sup. Ct. 1, 33 Iv. Ed. 251 ; Macbeth v. General Electric (D. C.) 
231 Fed. 183; Mayer v. Mutschler (D. C.) 237 Fed. 657. 

We are net impressed by the stress laid upon the injunction of se- 
crecy imposed by Delano upon those to whom he disclosed his inven- 
tion. If the question v/ere one of dedication by Delano to the public, 
the kind of use made by him of his invention would hâve a meaning. 
The question, however, is wholly différent, as it is the one of whether 
Kettering was first with his invention. The argument addressed to us 
with the purpose of throwing doubt upon the fact of invention by 
Delano is forceful, and if the question was whether the witnesses 
Bishop or Sellek had any appréciation (before this case arose) of what 
Delano had invented with respect to the features of importance now, 
the argument would be convincing. We can, however, not justify a 
finding which ignores what the "box of tricks" discloses. The thing 
which was made, with the testimony of the man who made it, is per- 
suasive of what was made. We cannot doubt the introduction by 
Delano of a résistance coil in the ignition circuit, and that it was of 
iron, and answered to ail the purposes of coil 29 in the patented Sys- 
tem. It is true that in another litigation involving other issues, and 
in which the question before us did not arise, Delano and the other 
witnesses failed to mention, in the descriptions given of what Delano 
had done, features which are now of the utmost importance. Hère, 
again, if the question were not what Delano had done, but whether 
there was any clear appréciation of the fact that he had done what 
Kettering afterwards accomplished, there would at least be such doubt 
as would deny a finding of anticipation. The very doctrine, however, 
which had our approval when invoked in Kettering's favor, that he 
was the inventor of what he had invented, whether he was alive to 
the full extent of its merits or not, applies as well to the Delano in- 
vention. It compels the conclusion that, if Delano contrived a Sys- 
tem which was the same as that of Kettering, the latter was not the 
first inventor, although ail which Delano had accomplished was not 
at the time appreciated. The use made of the Bishop System, and the 
length of time it was in use, and the changes of ownership t'irough 
which it passed, forbid a finding that the Delano inventive thought 
was merely an inchoate undeveloped experiment, abandoned before 
completion. 

Our conclusion is that défendant is entitled to a decree dismissing 
the bill of complaint for want of equity, and awarding costs, and a 
decree to this effect may be submitted. 
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SCHAUM & UHLINGER, Inc., v. COPLEY-IT^ZA OPEKATING CO. 

(District Court, D. Massachusetts. August 8, 1919.) 

No. 802. 

1. Patents <®=>232 — Infeingement — Process. 

Where défendant bought a pollshing machine whlch as changea at 
the suggestion of a salesinan, formerly in the employ of complalnant's 
predecessor, adapted the machine for polishing in accordance with the 
process of complalnant's patent, défendant is. If the patent be valid, an 
infringer. 

2. Patents <g=>328 — Validitt — Polishing Pbocess. 

The Uebersax patent, No. 1,0C3,47.S, for a process for polishing utensils, 
particularly cullnary silverware, held valid, showing Invention, and not 
being antlcipated. 

3. Patents ®=>99 — Validitt — Spécifications — Sufficienct. 

An Inventor is not required to specify how his process ean be most 
economieally used; it Is enough that he describe It so that one skllled in 
the art could use it; hence a patent for a process for polishing cullnary 
utensils, particularly silver, Is not invalid because one skllled in the art 
mlght, after reading the spécifications, need some experiment to déter- 
mine the method requisite for the .successful opération of the process. 

4. Patents ©=328 — Spécification- — Sufficienct. 

The Uebersax patent, No. 1,063,478, for a process for polishing utensils, 
particularly cullnary silverware, whlch In its original spécification pro- 
vided for the polishing by raeans of a soapy solution and steel balls, 
■which were revolved in a drum, held to sulliclently disclose the process, 
within Rev. St. § 4888 (Comp, St. § 9432), as to be valid regardless ot 
amendments. 

5. Patents <S=>109 — Amendments — Vebifioation. 

Where the original spécification In a patent sufllciently described the 
process, it is immaterial that an araended spécification was not veri- 
fled as required by Patent Office rule 48. 

In Equity. Suit by Schaum & Uhlinger, Incorporated, against the 
Copley-Plaza Operating Company. Decree for complainant. 

Van Everen, Fish & Hildreth, of Boston, Mass. (Alfred W. Kiddle 
and Henry T. Homidge, both of New York City, and Alfred H. Hil- 
dreth, of Boston, Mass., of counsel), for plaintiiï. 

Oliver Mitchell, of Boston, Mass., and Edwin F. Thayer, of Attle- 
boro, Mass., for défendant. 

ANDERSON, Circuit Judge. This is an infringement suit brought 
by the owner of patent No. 1,063,478, dated June 3, 1913, against the 
Copley-Plaza Operating Company. The title of the patent is "Process 
for Polishinp Utensils." Jean Uebersax, of Switzerland, was the in- 
ventor and original applicant. The application was dated April 7, 1911. 

The défendant is using in its hôtel a polishing machine furnished 
it by the Smith-Richardson Company of Attleboro, Mass., which is 
assisting the Copley-Plaza Company in the défense of this suit. The 
usual défenses are set up in the answer, including noniiifringement ; 
but the main reliance of the défense is the alleged invalidity of the 
patent. 

[1] The défense of noninfringement may conveniently and briefly 
be disposed of as a preliminary matter. The defendant's machine was 

<S=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests t. Iaâeze6 
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sold it by one Young, who now has the exclusive selling agency of 
the Smith-Richardson machines for the hôtel and restaurant trade. 
From January to October, 1915, Young was employed to sell ma- 
chines adapted specially to the plaintiff's process, then called the Ta- 
hara machine. After his discharge by the Tahara Company, the plain- 
tiff's predecessor in title, and his employment by the Smith-Richard- 
son Company, certain changes were, at his suggestion, made in their 
machines so as to adapt them commercially for polishing in accord- 
ance with the plaintiff's process. It is clear, and I find, that Young 
became familiar with this process while with the Tahara Company, and 
later undertook to exploit it for the benefit of his new employer and 
himself as exclusive agent in the hôtel and restaurant trade. The 
défendant is, as the évidence plainly shows, using a process indis- 
tinguishable in any material or légal aspect. If the patent is valid, 
the plaintiff is entitled to hold the défendant as an infringer. 
[2] The material parts of the patent are as follows: 

"This Invention relates to a process for polishing sllver utenslls, that Is 
to say, for rendering silver plates and other silver utensils for table and cul- 
inary purposes brilliant by polishing. This process consists in placing those 
sllver utensils to be polished whlch are very llable to get ont of shape, such, 
for esample, as teapots, plates, coffieepots, saueeboats, etc., with an aqueous 
soap solution of 2 to 4 per thousand for example, and with small steel balls 
and small steel pins, in a rotary drum, and In causing the drum, thus charged 
and closed as hermetically as possible, to revolve for a certain tlme in order 
that, under the combined action of the steel balls and pins and the soapy water 
upon the sllver utensils, the latter may become polished, the steel balls and 
pins being employed In such quantitles that they ahvays completely cover the 
silver utenslls during the rotation of the drum, for the purpose of avoiding 
almost the radial displacement of the sald articles and consequently of pre- 
venting them from getting out of shape. Consequently the position of each 
utensil to be polished relatlvely to the longitudinal axis of the drum is not 
changea during the rotation of this latter, the steel balls and pins efCecting 
only a restrained and slow displacement along the surfaces of the utenslls to 
be polished." 

Then follows a description of a convenient but unpatented polishing 
device consisting of a rotary prismatic drum or tumbling barrel, 
with the requisite operating machinery so arranged as to be open 
at one side over a trough and sieve in order to separate the polishing 
mass from the articles polished. The patent then continues : 

"During the rotation of the drum the silver utenslls, whlch are liable easl- 
ly to get out of shape, wlll remain ahvays fully enveloped by the steel balls 
and pins, and, as thèse balls and pins are much more mobile than the said uten- 
slls, the latter will never become much displaced in the radial direction within 
the drum during the rotation of the latter, and will consequently not be sub- 
jected to déformation. 

"The utenslls bave such relation to the polishing mass in spécifie gravity 
as to be kept approximately central of the drum In its rotation, and will nel- 
ther fall to the bottom nor rise to the top in the rotation of the drum, and 
hence are kept from contact with the walls of the drum and prevented from 
being deformed In any way. The speed of rotation varies accordlng to the 
character of the article; that Is, a perfectly round article would still re- 
inaln central whether the speed be high or low, but an article having projec- 
tions, such as a water pitcher or the like, would be dislodged from an ab- 
solutely central position, due to the Irregular action upon the projecting parts ; 
and hence the rotation Is adjusted to a comparatively low speed, whlch wUl 
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not materlally dislodge any articles whlch it is deslred to clean from the ap- 
proximately normal central iwsltion during rotation, the drum, besides, 
belûg capable of belug subdivlded by transverse partitions removably adapted 
to Its part b, and servlng to prevent the latéral displacement of the silver 
articles which are liable easily to get out of shape. 

"What I claim Is: 

"The method herein descrlbed of poUshlng articles, consisting In subjecting 
the articles to rotation while suspended within a polishing mass, the relative 
spécifie gravity of the articles and polishing mass being such as to maintain 
the articles approximately central of the polishing médium during rotation, 
substantially as described." 

The plaintiff's expert witness, William A. Johnston, Professer of 
Theoretical and Applied Mechanics at the Massachusetts Institute 
of Technology, describes this process as follows: 

"The process is one for polishing silver utensils; that is to say, for ren- 
dering silver plates and other table utensils for table and culinary purposes 
brilliant by polishing. The process conslsts of subjecting the articles to be 
polished to rotation wlthln a polishing médium, and producing this rotation 
while the article is suspended in the polishing médium." 

"This means the article to be polished is actually rotated within the polish- 
ing mass, while suspended in that mass ; that is to say, under such conditions 
that it is not substantially dlsplaced radlally from approximately the central 
position during rotation. Or, in other words, the article is rotated while con- 
tinuously held approximately central of the mass; and exeludes a condition 
where the article passes in and out of the mass ; that is, where the article is 
sometimes within and sometlmes without the mass." 

The polishing mass suggested by Uebersax consists of steel balls 
of various sizes, but ail small, and steel pins or "oats," with soapy 
water enough to cover the mass in the tumbling barrel. Prof. John- 
ston continues his exposition of the process as follows : 

"The inventor suggests as a preferred means the use of a polygonal drum 
which is subjected to rotation by some drlving mechanism, the drum in turn 
subjecting the polishing mass therein to rotation, and the polishing mass in 
turn subjecting the article within it to rotation. The inventor discovered 
that it was possible to suspend the article within the polishing mass by apply- 
ing certain laws of mechanics. Certain éléments enter into this problem of 
suspending the bodj' within the polishing mass as that expression is used in 
the patent: 

"(a) Speed of rotation of the polishing mass relative to the size and shape 
of the article to be polished ; 

"(b) The relative spécifie gravity of the mass and of the article to be pol- 
ished: 

"(c) The relative quantity of the polishing mass to the size and shape of 
the article to be polished. 

"As pointed out by Uebersax, the speed of rotation is relative to the size 
and shape of the article; the more irregular the article, the more tendency 
it has to be dlsplaced radially from a central position, and hence the more 
irregular the article the more necessity for adjusting the speed. 

"With référence to the relative spécifie gravity of the mass and article to 
be polished, and using spécifie gravity in its technical sensé, the relation be- 
tween the weight of the article and the weight of an equal volume of water, 
it is évident that a certain relation between the spécifie gravity of the article 
as it is in the mass, and of the mass, must be found présent in order to pré- 
serve the suspension of the article within an approximately central position. 
Uebersax points out that this condition Is présent in the case of the articles 
and of the polishing mass with which he is concemed. In regard to the quan- 
tity of the polishing mass, in order that the process shall be carried out to 
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the best advantage, Uebersax states that it should be such that the article 
Is substantially covered by the mass durlng rotation." 

Obviously the gist of the invention is that the article to be polished 
remains, during the process, suspended in the polishing mass, in- 
stead of being thrown in and out of the mass and against the sides 
of the revolving drum as well as against other articles subjected at 
the same time to the polishing process. The plaintiff's claim is that 
by the Uebersax process the article polished is touched only by the 
polishing mass, consisting of smooth steel balls and pins and soapy 
water ; that theref ore awkwardly shaped articles, like coffeepots, rame- 
kin dishes, platters, etc., are never scratched or deformed; and that 
the plate is not worn off, as in the case of hand or brush polishing — 
formerly the only methods used in hôtels and restaurants for polishing 
such utensils. 

There is no doubt that the patent owners hâve made a commercial 
success in selling machinery adapted for this process. The sales 
of such machines up to October 15, 1918, amounted to nearly $500,- 
000, the installations including many of the large hôtels of the coun- 
try, such as the Biltmore, the Ritz-Carlton, the Waldorf-Astoria in 
New York City, the Bellevue-Stratford, and other leading Philadelphia 
hôtels. Thèse installations cost f rom about $2,000 to over $15,000 for 
each hôtel. 

The invention, if tt be such, has evidently come into pretty gên- 
erai use, and has largely superseded the earlier and less economical 
and efficient polishing processes. Defendant's counsel concède the util- 
ity, but deny the invention. They say in their brief : 

"It may be conceded that the plalntiff was the flr3t to apply the steel bail 
polishing process to plated silverware commercially." 

It requires but brief and superficial considération of tlie prior 
art to conclude that the process as above described is a real invention. 
AU of the prior uses, patented and unpatented, were but variations 
of the long-used method of mass polishing by using tumbling bar- 
rels or revolving or oscillating drums. Ashley of the Scoville Man- 
ufacturing Company as early as 1901 used steel balls and a hexagonal 
horizontal barrel for polishing fragile métal articles like collar but- 
tons. But his process was the indiscriminate filling of the drum with 
buttons and balls and soapy water, so that the actual polishing was by 
the contact of button with button and of button with drum as well as 
of button with bail. He filled, or nearly filled, his barrel, and then 
caused the contents to be churned. 

Barton's process, used since 1903, of polishing jewelry, was also 
mass polishing, using a corrugated drum, so that the jewelry musf 
hâve been constantly struck by the revolving corrugations in the 
barrel. This was another churning process. 

The Baird machine, 1907, was, in use, nearly filled with steel balls 
and articles like corset trimmings, buckles, etc. This again was noth- 
ing but mass polishing. 

When, after Abbott had reduced the cost of steel balls, their use 
in larger quantities was advocated, in 1910, in the "American Ma- 
chinist," the process described was still mass burnishing— "the whole 
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mass of soap, work, and balls is tumbled about, causing the balls to be 
forced in ail directions across ail of the work surfaces, thus giving a 
constant burnishing action." This is very différent f rom the Uebersax 
process of "avoiding almost the radial displacement of the said arti- 
cles, and consequently of preventing them from getting out of shape." 

In none of thèse or other earlier uses described in the record can 
be found the process of suspending the article in the polishing mass 
so that the polishing mass, and only the polishing mass, was in con- 
tact with the articles to be polished. Cf. The Barbed-Wire Patent, 
143 U. S. 275, 285, 12 Sup: Ct. 443, 36 L. Ed. 154. None of the old 
processes were adapted to polishing large, easily deformed articles. 

Indeed, careful considération of the very able brief and argument 
of defendant's counsel constrains me to the view that their main 
reliance is, as it must be, upon the alleged légal insufficiency of the 
patent to cover the new and successful process exploited by the 
plaintiff and its predecessors in title. The defendant's contentions 
upon this point fall conveniently under two heads : 

[3, 4] (1) That the "written description" in the patent fails to meet 
the statutory requirement, section 4888, Rev. St. (Comp. St. § 9432), 
of a statement "in such full, clear, concise, and exact terms as to 
enable any person skilled in the art or science to which it appertains, 
or with which it is most nearly connected, to make, construct, com- 
pound, and use the same." As part of this contention the défendant 
urges that the claim is void as extending beyond the description (Bur- 
roughs Adding Machine Co. v. Felt & Tarrant Mfg. Co., 243 Fed. 
869, 156 C. C. A. 373); that the claim inserts an élément not describ- 
ed, to wit, rotating the article in the mass ; maintaining article central 
of the mass ; also that the claim is void as being nothing but for the 
function of a machine. American Lava Co. v. Steward, 155 Fed. 731, 
84 C. C. A. 157. 

(2) That even if the patent, as finally issued, is legally sufïicient, 
it is made so only by an amendment filed April 10, 1913, more than 
two years after the original filing, drawn by a newiy appointed agent 
for the applicant, and not verified by oath. In support of this conten- 
tion defendant's counsel refer to the file wrapper and contents. From 
the file wrapper, page 27, it appears that on April 10, 1913, the origi- 
nal application was amended by inserting as follows: 

"The utensUs hâve such relation to the polishing mass in spécifie gravity 
as (o be kept approxiinutely central of the drum in its rotation, and will nei- 
ther fall to the bottom nor rlse to the top in rotation of the drum, and hence 
are Ijept froiu contact with the walls of the drum and prevented from being 
deformed In any way. The speed of rotation varies aecordlng to the character 
of the article; that is, a perfectly round article would stlll remain central 
whether the speed be hlgh or low, but an article having projections, such as 
a \^•ate^ pitcher or the like, would be dislodged from an absolutely central 
position due to the irregular action upon the projecting parts, and hence the 
rotation is adjusted to a comparatlvely low speed, VA'hich will not materially 
dislodge any articles which it is desired to clean from the approximately 
normal central position during rotation." 

Also by striking out the two original claims, which covered both the 
process and the apparatus used therefor, and inserting the foUowing 
claim : 



202 260 FEDERAL EBI'ORTER 

"The method herein descrlbed of poUshlng articles, consistlng In subject- 
ing the articles to rotation wliile suspended within a polistiing mass, the rela- 
tive spécifie gravity of ttie articles and poUshlng mass being sueh as to main- 
tain the articles approximately central of the polishing médium diiring rota- 
tion, substantially as descrlbed." 

Thèse amendments were made after the examiner had, on July 17, 
1911, rejected the claim for lack of patentable novelty, the examiner 
saying : 

"The process clalmed appears to Involve no more than the opération of any 
rumble in the ordlnary manner after the same has t)een eharged with a suiv- 
ent (soap solution), the objects to be cleaned, and abrading éléments of a 
spécial form. The quantity of solvent employed and that of the abrading élé- 
ments (pins and balls), as well as the particular shape of the latter, are held 
to be matters of choice and not of invention, and not to affect the character 
of the 'process' as such; nor do they involve any substantial or patentable 
physieal or structural différence over the solvents and abrading éléments dis- 
closed in the références." 

After this amendment had been made and the case reargued by 
new coimsel, the examiner adhered to his adverse view, holding 
that the claim had not been amended in substance. Thereupon an ap- 
peal was taken to the Board of Examiners in Chief , and there reargued 
orally and in writing. The Examiners in Chief, on May 3, 1913, sus- 
tained the appeal, saying: 

"Appellant has invented a new process of polishing sllver utensils and other 
similar articles, although he has used an old apparatus for carrylng this 
process Into effect. He employs a barrel not unlike a tumbllng barrel, this 
barrel containing a mass of steel balls and soapy water, in wMch mass the 
utensils are submerged. The balls are of steel, and are not new per se as 
a means for polishing articles of silver or similar metals. They are, how- 
ever, new In respect to their relative spécifie gravity, which Is such that the 
utensils remain centrally wlthin the mass of balls and do not come into con- 
tact with and become scratched by the inside of the barrel. 

"We belleve that appellant has used old éléments of the art in a new way, 
with an attendant resuit which has not been and could not be produced by 
the patentées, and that he is entitled to a patent. 

"The examiner refers to parts of the speciflcation which hâve been Intro- 
duced by amendment He regards thèse as new matter, but, as appellant 
States that he will withdraw or cancel the amendments, it would be unnec- 
essary to consider them, even if we had jurisdlctlon of the question," 

The "new matter" refers, not to the amendment above set forth, 
which was marked "E," but to an amendment "G," filed on April 15, 
1913, and referring to a drum of 16 sides, and to the relation of the 
size or other characteristics of the articles dealt with and the size of 
the drum, its speed of rotation, and the number of its sides. This 
proposed amendment "G" was struck out as admittedly new matter. 
But it does not appear to hâve occurred either to the examiner or to 
the Board of Appeal that the amendment now attacked was new mat- 
ter and as such unwarranted by the original disclosure. It is true, as 
contended by defendant's counsel, that spécifie gravity was not men- 
tioned in the original application. Neither is speed of rotation specif- 
ically descrlbed either in the original or in the amended application. 
It is also true that the plaintifï's counsel now support their contention 
by elaborate testimony from their expert, Prof. Johnston, that speed of 
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rotation and relative spécifie gravity of the mass and of the article to 
be polished are both requisite éléments in the process of suspending 
the body to be poHshed within the polishing mass. It is also a part of 
the plaintiff's contention that, if the drum be rotated too rapidly, the 
process will not be performed. Tests were made by Prof. Johnston 
showing that, when an article having a spécifie gravity substantially 
greater than that of the polishing mass, and spherical or nearly so, was 
inserted in the polishing mass, a higher speed of rotation could be used 
without destroying the process than when the article sought to be pol- 
ished is of less spécifie gravity or nonspherical shape. 

The question whether the process now used and described by the 
plaintiff's expert is sufiîciently disclosed in the patent, either with or 
without the amendment, I regard as f airly close. No dogmatic or en- 
tirely confident conclusion hâve I been able to reach. But, on the 
whole, I think the weight of argument is in favor of the sufficiency and 
validity of the patent. 

The original application before amendment plainly disclosed that 
the process described contemplated that "the steel balls and pins" 
should be — 

"employed In such quantlties that they always conipletely cover the sllver 
utensils during rotation of the drum for the purpose of avoiding almost the 
radial displacement of the said articles and consequently of preventlng them 
from gettlng ont of shape. Consequently the position of each utensil to be 
polished relatively to the longitudinal axis of the drum Is not changed during 
the rotation of thls latter, the steel balls and pins efCecting only a restrained 
and slow displacement along the surfaces of the utensils to be polished." 

This language shows that the object sought to be achieved was the 
prévention, or substantially that, of the "radial displacement of said 
articles." The gist of the new idea was the use of the steel-ball tum- 
bling process without, so to speak, tumbling the article out of the 
polishing mass. There was to be "only a restrained and slow dis- 
placement along the surfaces of the utensils to be polished." It fol- 
lows, I think, that the subséquent amendment referring to the rela- 
tive spécifie gravity of the polishing mass and of the articles to be pol- 
ished is to be regarded as merely an amplification or explanation of 
the fundamental concept contained in the original application. In 
fact the spécifie gravity of ordinary silver, such as is used in uten- 
sils, ail of which are reially base métal plated, is greater than the 
spécifie gravity of the polishing mass, because of the fact that the 
interstices between the balls are filled only by soapy water, much light- 
er of course than the material to be polished. In practical application, 
therefore, httle attention need be paid to the relative spécifie gravity 
of the polishing mass and the article. 

If a hollow pitcher is to be polished, the operator would naturally 
submerge it in the polishing mass, so that the pitcher itself would be 
filled. 

The language of the court in Fullerton W. G. Ass'n v. Anderson- 
Barngrover Mfg. Co., 166 Fed. 443, 449, 92 C. C. A. 295, 301, is in 
point : 

"The inventor was not required to speclfy how the process could be most 
economically used. It was enough tf he so described it that one skilled tn thâ 
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art could use it, It may be conceded that clearer Information would hâve 
been afiforded If the précise proportions of eaeh solution had been indlcated, 
but we are not prepared to say tbat for want of such précise information the 
patent should be held vold. A patent for a proœss is not to be held to the 
strictness of spécification requlred In a patent for a composition, and tlie dé- 
cisions holding vold applications for patents of the latter class are not neces- 
sarlly applicable to process patents. We thlnk that one skilled in the art of 
bleachlng could, from the terms of the spécification, without further informa- 
tion, malie a compound solution such as would render the process practicable. 
The spécification is not, we thlnk, more Indefinite or uncertain than those 
which were sustained In Tilghman v. Procter, 102 U. S. 707, 26 L. Ed. 279, and 
Carnegie Steel Oo. v. Cambrla Iron Co., 185 V. S. 403, 22 Sup. Ot. 698, 46 L. 
Ed. 968. In the flrst of thèse cases Mr. Justice Bradley said: 

" The mixing of certain substances together, or the heating of a substance 
to a certain température is a process. If the mode of doing it, or the appara- 
tus in or by whlch It may be done, is sufflclently obvious to suggest itself to a 
person skilled In the partieular art, It Is enough, in the patent, to point eut 
the process to be performed, without giving the supererogatory directions as 
to the apparatus or nlethod to be employed.' 

"In the second case Mr. Justice Brown sald : 

" 'The spécification of the patent is not addressed to lawyers, or even to 
the public generally, but to the manufacturers of steel; and any description 
whlch Is sufficlent to appralse thera In the language of the art of the deflnite 
feature of the invention, and to serve as a warning to others of what the 
patent clatms as a monopoly, is sufflclently delinite to sustaln the patent' " 

The original application did not in terms state that the speed of 
rotation should be varied according to the character or shape of the 
article ; whereas the amendment does set f orth that "an article having 
projections, such as a water pitcher or the like, would be dislodged 
from an absolutely central position, due to the irregular action upon 
the projecting paots; and hence the rotation is adjusted to a compara- 
tively low speed, which will not materially dislodge any articles which 
it is desired to clean from the approximately normal central position 
during rotation." This, again, is but an explanation or a spécification 
of a method of achieving the resuit set forth, although somewhat 
meagerly, when in the original application référence is made to "avoid- 
ing almost the radial displacement," and "effecting only a restrained 
and slow displacement along the surfaces of the utensils to be pol- 
ished." 

Even if some experiment on the part of the operator should be 
found necessary in order to détermine the speed requisite for the suc- 
cessful performance of the process, this would not, under the authori- 
ties, invalidate the patent. In the Minerais Séparation Case, 242 U. 
S. 261, 270, 37 Sup. Ct. 82, 86 (61 L. Ed. 286), the court said, as to a 
similar contention : 

"Equally untenable Is the claim that the patent Is Invalld for the reason 
that the évidence shows that when différent ores are treated preliniinary 
tests must be made to détermine the amount of oil and the extent of agita- 
tion necessary In order to obtain the best results. Such variation of treat- 
ment must be wlthln the scope of the clalms, and the certainty which the law 
requires in patents Is not greater than is reasonable, having regard to their 
subject-matter. The composition of ores varies iuflnltely, each one présent- 
ing its spécial problem, and it is obviously impossible to speclfy in a patent 
the précise treatment which would be most successful and economical In each 
case. The process is one for deallng with a large class of substances, and the 
range of treatment within the terms of the claims, whUe leaving something 
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to the sldll of persons applylng the invention, Is clearly sufflclently deflnite to 
guide those skilled In the art to its suecessful application, as tlie évidence 
abundantly sliows. This satisfles the law. Mowry v. Whitney, 14 Wall. 620 
[20 L. Ed. 860]; Ives v. Hamilton, 92 U. S. 426 [23 L. Ed. 494] ; and Carnesjie 
Steel Co. V. Cambria Iron Ce, 185 U. S. 403, 437 [22 Sup. Ct 698, 46 L. Ed. 
968]." 

I conclude, theref ore, that the substance of the process was set forth 
in the original application ; that the amendment f ails within the scope 
of permissible amendments, and not of new matter ; and that it is 
therefore immaterial whether it was or was not verified by oath. 

The language of the Court of Appeals of the Sixth circuit in the 
case of General Electric Co. v. Cooper Hewitt Electric Co., 249 Fed. 
61, 64, 161 C. C. A. 121, 124, is in point: 

"The claims, as Issued, are made to dépend In part upon thèse thlngs not 
originally specifled. Hence It is plausibly argued that the insertion was of 
new matter and was vital to the Invention as patented ; and thereupon it is 
sald that the patent is void. Rallroad v. Sayles, 97 U. S. 554, 563, 24 U Ed. 
1053 ; Railroad v. Consolidated Co. (C. C. A. 6) 67 Fed. 121, 129, 14 C. C. A. 
232. This view overlooks the substance of the invention, as diselosed in the 
original spécification and drawing. The rule is that insertions by way 
of amendment in the description or drawing, or both, do not hurt the patent, 
if the insertions are only an amplification and explanation of what was al- 
ready reasonably Indicated to be within the invention for which protection 
was sought — ^'somethlng that might be fairly deduced from the original ap- 
plication.' Hobbs v. Beach, 180 U. S. 383, 395, 21 Sup. Ct. 409, 45 U Ed. 586; 
Cleveland Co. v. Détroit Co. (C. C. A. 6) 131 Fed. 853, 857, 68 C. C. A. 233; 
l'roudtit Co. v. Kalamazoo Co. (C. C. A. 6) 230 Fed. 120, 123, 144 C. C. A. 418 ; 
Cosper V. Gold, 36 App. D. C. 302. When we seek to apply this rule in this 
case, we flrst observe that the alleged new matter was not only permitted by 
the Patent Office, but was required, because an élément claimed was not shown 
or sufiiciently descrlbed. The Patent Office bas a strict rule on this subject. 
It fully recognizes that new matter must not be permitted, and it is constant- 
ly engaged in definlng what is and what is not new matter. The application of 
the rule must, of necessity, be more or less arbitrary, and the presumptioii of 
porrectness whlch attends Patent Office rulings must apply with especial 
force to this class of ruling; and most peculiarly is that true when the appli- 
cant has only complied with the demands which the Patent OiBce made." 

In Cleveland Foundry Co. v. Détroit Vapor Stove Co., 131 Fed. 
853, 68 C. C. A. 233, the court said : 

"If an inventor cornes to better understand the principles of bis invention 
while lus applic-ation for a patent is pending, an araendment of his claims to 
conform thereto does not Introduce any original matter nor enlarge his in- 
vention, and is within his légal right." 

Compare, also, Eagleton Mfg. Co. v. West, etc., Mfg. Co., 111 U. S. 
490, 4 Sup. Ct. 593, 28 L. Ed. 493; Steward v. American Lava Ce. 
215 U. S. 161, 30 Sup. Ct. 46, 54 L. Ed. 139; Mine & Smelter Supply 
Co. V. Braeckel Concentrator Co. (D. C.) 197 Fed. 897; American 
Steel Foundries v. Wolff Truck Frame Co. (C. C.) 189 Fed. 601, 602 ; 
Hoe et al. v. Kahler (C. C.) 25 Fed. 271, 279; Emerson, Smith & Co. 
Ltd., V. Lippert (C. C.) 31 Fed. 911 ; VVayne Mfg. Co. v. Coffield Mo- 
tor Washer Co., 227 Fed. 987, 142 C. C. A. 445 ; Empire Cream Sep- 
arator Co. v. Sears, Roebuck & Co. (C. C.) 157 Fed. 238, 240; Dia- 
mond Rubber Co. v. Consol. Rubber Tire Co., 220 U. S. 428, 434. 
3) Sup. Ct. 444, 55 L. Ed. 527; Railroad Supply Co. v. Hart Steel 
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Co., 222 Fed. 261, 273, 274, 138 C, C. A. 23; Carnegie Steel Co. v. 
Cambria Iron Co., 185 U. S. 403, 423, 22 Sup. Ct. 698, 46 L. Ed. 968. 

In view oi my conclusion upon this point, it is unnecessary for me 
to andertake to détermine whether an alleged infringer is or is not 
permitted thus collaterally to attack the patent. Compare the Eastern 
Paper Bag Co. v. Continental Paper Bag Co. (C. C.) 142 Fed. 479, 511 ; 
Id., 150 Fed. 741, 80 C. C. A. 407 ; Id., 210 U. S. 405, 28 Sup. Ct. 748, 
52 E. Ed. 1122; Western Glass Co. v. Schmertz Wire-Glass Co., 185 
Fed. 788, 109 C. C. A. 1. 

The patent is at any rate presumptively valid. It makes a prima 
facie case. Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 486, 
498, 23 E. Ed. 952; Railroad Supply Co. v. Hart Steel Co., 222 Fed. 
261, 274, 138 C. C. A. 23; Consolidated Contract Co. v. Hassam Pav. 
Co., 227 Fed. 436, 440, 142 C. C. A. 132; Minneapolis, St. P. & S. 

S. Ry. Co. V. Barnett & Record Co., 257 Fed. 302, 307, C. C. A. 

; Lehnbeuter v. Holthaus, 105 U. S. 94, 26 L. Ed. 939. 

[5] What has been said also disposes of the defendant's claim that 
under Patent Office rule 48 the amendment of April 10, 1913, should 
hâve been verified by oath. That rule provides that when an appli- 
cant présents a daim for matter originally shown or described, but not 
substantially embraced in the statement of invention or claim original- 
ly presented, he shall file a supplemental oath to the effect that the 
subject-matter of the proposed amendment was part of his invention. 
Such supplemental oath must be attached and must properly identify 
the proposed amendment. 

As aiready pointed out, I think the présent claim does not cover any- 
thing "not substantially embraced in the statement of invention or 
claim originally presented." Consequently it is immaterial that the 
file-wrapper does not disclose that the amendment of April 10, 1913, 
was verified by oath. This conclusion makes it unnecessary to déter- 
mine whether the plaintif? is correct in its contention that this défense 
is not open because not set up in the answer. 

My conclusions on the whole case are that it falls within the princi- 
ples laid down by the Suprême Court in Expanded Métal Co. v. Brad- 
ford, 214 U. S. 366, 29 Sup. Ct. 652, 53 E. Ed. 1034, and Minerais 
Séparation Co. v. Hyde,_ 242 U. S. 261, 37 Sup. Ct. 82, 61 L. Ed. 286, 
and cases cited and reviewed in thèse two leading opinions. 

See, also, Minneapolis, St. P. & S. S. Ry. Co. v. Barnett & Record 
Co., 257 Fed. 302, 306, C. C. A. , and cases cited. 

In the Expanded Métal Co. Case the court said (214 U. S. 381, 
29 Sup. Ct. 655, 53 L. Ed. 1034) : 

"It Is suggested that Golding's improvenient, while a step forward, la 
nevertheless only such as a mechanic skilled In the art, wlth the previous in- 
ventions before him, would readlly take, and that the Invention is devoid of 
patentable novelty. It is often difflcult to détermine whether a glven Im- 
provement is a mère mechanical advance, or the resuit of the exercise of tlie 
créative faculty amounting to a meritorious invention. The fact that the in- 
vention seenas simple after it Is made does not détermine the question. It 
this were the rule, many of the most beneflcial patents would be strickcn 
down It may be safely said that if those skUled in the mechanical arts are 
working in a given fleld, and hâve failed aftet repeated efCorts to discover a 
certain new and useful improvement, that he who flrst makes the dlscovery 
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has done more than make the obvious Improvement wMch would suggest It- 
self to a mechanlc skllled In the art, and is entitled to protection as an In- 
venter. There is nottiing In the prier art that suggests the combined opéra- 
tion of the Golding patent in suit. It Is perfectly well settled that a new 
combina tlon of éléments, old in themselves, but which produce a new and use- 
ful resuit, entitles the inventer te the protection of a patent. Loom Company 
V. Higgins, 105 U. S. 580-591 [26 L. Ed. 117Î]. 

"To our minds, Golding's method shows that degree of ingenuity and use- 
fulness which raises it above an improvement obvions to a mechanic skllled 
in the art, and entitles it to the merlt of invention. Others working in the 
same field had net developed it, and the prier art does not suggest the com- 
bination of opérations which Is the merlt of Golding's invention." 

In the Minerais Séparation Case the court said (242 U. S. 268, 37 
Sup. Ct. 85, 61 L. Ed. 286) ; 
"The présent invention difEers essentlally from ail previous results. • • • 
"It is not necessary for us to go into a detailed examination of the process 
In suit to distinguish it from the processes of the patents relied en as antici- 
pations, eenvinced, as we are, that the small amount of oil used makes it 
clear that the lifting force which séparâtes the metallic particles of the pulp 
from the other substances of it is not te be feund principally in the buoyancy 
of the oil used, as was the case in prier processes, but that this force Is to be 
feund chiefly In the buoyancy of the air bubbles introdueed Into the mixture 
by an agitation greater than and différent from that which had been resorted 
to before, and that this advauce on the prier art and the resulting freth concen- 
trate se différent from the product of other processes make of it a patentable 
discevery as new and original as It has proved useful and economlcaL" 

This Uebersax process has been patented in Switzerland and in 
Great Britain. It has achieved a commercial success in Europe and in 
America. Within the principles enunciated in the leading cases, it 
is a new and useful invention. 

There must be a decree for the plaintifï, with costs. 



MERRILL v. W. BICKFORD UO. 

(District Court, D. Maine. August 6, 1919.) 

No. 779. 

1. Patents ©=328 — Validity and Infbingement — Method or Makino Moc- 

CASIN SHOES. 

The Merrill patent. No. 1,231,183, for a method of maklng meccasin 
shoes, was not antlcipated and discloses invention ; also helA Infringed. 

2. Patents ©=5172 — Construction — Scope. 

When a patentée describes an invention or machine, he is understood 
to claim and does by law cover, not only the précise forms he has discrib- 
ed, but ail other forms which embody the Invention. 

In Equity. Suit by Harry E. Merrill against the W. Bickford Com- 
pany. Decree for complainant. 

Woodman & Whitehouse and Solomon W. Bâtes, ail of Portland, 
Me., for complainant. 

McGiUicuddy & Morey, of Lewiston, Me., and Elgin C. Verrill, of 
Portland, Me., for défendant. 

^ssPoi other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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HALE, District Judge. This bill in equity allèges infringement of 
letters patent of the United States, No. 1,231,183, granted June 26, 
1917, application filed December 15, 1915, for method of constructing 
moccasin shoes. The plaintiff allèges infringement of the five claims 
of the patent. The défendant dénies infringement, and says that the 
patent is invalid, especially by reason of anticipation in the prior un- 
patented art. 

The subject of the controversy is the manner of making a moccasin 
shoe. Such shoe was first made by the American Indian, substantial- 
ly as f ollows : A pièce of leather considerably larger than the outline 
of the foot formed its sole. This pièce was appUed to the bottom of a 
last; the edges were turned up around the sides of the last; the tip 
was then sewed to the upper edge of the turned-up portion of the 
bottom to form the upper portion. In this old process, the tip fits the 
top of the last closely ; the distance around the outer edge is very much 
less than the distance around the corresponding edge of the bottom 
pièce. The only way by which the two opposite edges of the tip and the 
bottom could be sewed together was by puckering the edge of the bot- 
tom, so as to contract it in length to fit the outer edge of the top. 
In making the moccasin, the Indian turned up the forward end of the 
bottom and tacked it to the last at the central point of the toe. He 
then began at the rear edge of the tip, at the side of the last, and sewed 
toward the toe, taking much longer stitches in the edge of the bottom 
than in the edge of the tip ; the resuit was a puckering of the edge of 
the bottom and a contraction in its length, to make it equal to the length 
of the edge of the tip. By continued practice the expert operator was 
enabled to judge the length of the stitch required in the outer, or bot- 
tom, parts, so that, when the center of the toe was reached, there would 
be no pucker in the bottom part and the stitches would be substantially 
even ; this required time and expérience. The plaintiff points out that 
he sought to avoid the necessity of employing experienced and expen- 
sive labor to make the moccasin on the old plan; that he sought to 
effect an economy of labor by the process which he invented, especially 
since leather has becoriie expensive. He says that, to form the bottom 
of the moccasin, according to the old method, a large pièce of leather 
of good quality was required, since the central part of the bottom pièce 
constituted also the sole of the moccasin where the greater part of the 
wear came ; that there was a considérable waste of leather, caused by 
the puckering in of material where the bottom was united to the tip ; 
ail the mateïial constituting puckers being waste material. He points 
DUt, further, that it is désirable to hâve the sole of the moccasin, or 
;entral part of the bottom pièce, as thick as possible, while that part 
which is gathered in and sewed to the tip is better, if pliable and flex- 
ible, and that thèse facts were accentuated when it became the prac- 
tice to apply a rigid outer sole to the bottom of the moccasin ; that the 
présent patent has its more particular application to the tip of the moc- 
casin, where there is such outer sole, and where the moccasin System of 
construction is used for a heavy boot adapted for rough use. He says 
it is apparent that the sole pièce may be made the entire length of the 
sole of the foot, or it may be limited to the forward part of the foot,. 
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since the peculiarities of the construction relate entirely to the toe and 
ihe forward portion of the moccasin. 

He points out that, by the process employed in his patent, the bottom 
of the moccasin, including the portion turned up around the sides of 
the last, instead of being made of a single pièce as heretofore, is made 
of two pièces, namely, a sole pièce, which is preferably the size and 
shape of the bottom of the foot, and a vamp, so called, which is pref- 
erably of a substantially straight strip of leather. One of the edges 
of the vamp is stitched to the outer edge of the sole pièce, following 
around the toe so that the vamp assumes an upstanding or substantially 
vertical position around the sole. The last is now introduced, and the 
vamp, which forms the sides or edges, is fitted around the last; the 
tip is placed in position on top of the last, and sewed by hand to the 
upper edge of the vamp, as in the old moccasin. It will be seen, how- 
ever, that the edge of the vamp, where it joins the edge of the tip, ie 
not much longer than the corresponding edge of the tip, so that, in 
stitching the two edges together, the edge of the vamp is puckered but 
very little. This process is continued, and the shoe is completed by 
building up the fear position of the shoe in any well-known manner 
of çonstructing a shoe and by applying an outer sole. He contends 
that his process, as above substantially described, is new and useful, 
as well as economical, and that it is the first departure from the old 
process. 

The spécification recites the old method of manufacture, and its 
faults : 

"In making the comnaon type of moccasin, the sole and vamp is formed of 
a single pièce of buckskin, or other flexible leather, which is puckered by 
hand and drawn back over the last, and the upper portion of the moccasin Is 
then secured thereto, so that the resulting moccasin structure Is made up, es- 
sentlally, of the lower contlnuous sole and the vamp member, extendlng up 
around the sides of the moccasin, and the member which forms the top of 
the moccasin between the upper edges of the sole and vamp member and 
around the ankle. Such constructions involve uslng relatively large pièces 
of leather or buckskin for the sole and vamp member, much larger than 
corresponds to the actual area of the member in the completed construction, 
because of the gathering and puckerlng of this member where sewed to the 
upper. Moreover, such constructions not only are uneconomlcal for this rea- 
son, but there Is considérable loss and waste of small odd pièces of the leath- 
er from which the bottom Is made. It Is furthermore necesary to use the 
hlghest grade material for thèse bottom sole and vamp members, because of 
the wear that must be withstood by the sole, even though much less wear 
cornes upon the vamp portion ; and such structures are uneconomlcal for this 
reason also. The présent invention relates to a novel and Improved method of 
çonstructing moccasin shoes, whereby such dlsadvantages of the old con- 
structions are largely overcome or mlnimized, and whereby, furthermore, the 
moccasin can be made with a small amount of time and labor, and whereby, 
finally, an economy of the leather Is effected and waste thereof mlnimized." 

The patentée in his spécifications points out further advantages 
which he claims for his improved method : 

"In çonstructing the novel moccasin of the présent Invention, the sole and 
vamp members are separately eut, and need not be of the same material. 
The upper part of the moccasin Is usually made of two members, which can be 
preliminarily joined together * • ♦ before the upper is secured to the rest 
of the structure. A flexible member will also in practice • • • extend up 
260 F.— 14 
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between the front opening of the upper member, being commonly secured also 
to that member. 

"The sole and the vamp are flrst secured together, by stitching, cemeiiting, 
or othervvise, so that the end seam of the vamp member cornes in the middle 
of the moccasin, and advantageously also at the inside of the moccasin, where 
it wlll be subjected to less wear. Thls securing of the vamp to the sole can 
readily be eflfected by first stitching or fastening one end of the vamp to the 
sole, and then continuing around the sole with the vamp untU the ends of 
the vamp can be secured together. Thls attachlng of the vamp to the sole 
éliminâtes the heel seam, and ail other seams except the single seam at or 
near the middle of the moccasin. Where a two-piece vamp is used, both 
seams should be near the middle of the moccasin; but by the use of a one- 
piece vamp, only one seam is necessary. 

"It wIU be noted, also, that the vamp is a narrow strip, and that, by at- 
tachlng thls strlp to the sole in the manner Indlcated, the vamp is caused to 
turn up Into the desired position, so that It forms a substantially rlght angle 
with the sole. The shaping of the vamp to the sole is accomplished by spring- 
il)g the vamp to make it conform to the outUne of the sole, which, in turn, 
Is trimmed so that it conforms to the last. When the sole has been thus fltted, 
and the vamp has been made to conform thereto, and has been secured there- 
to, the last is Inserted, and the vamp is fltted and made to conform to the 
last, thus giving to it the desired shape. 

"After the vamp has been thus formed, the upper is secured thereto. This 
securing of the upper and vamp does not requlre any appréciable puckering 
and gathering of the vamp, such as has been the common practice, and in 
faet necessary, with moccasins as commonly constructed." 

[ 1 ] The substance of the invention is stated in claim No. 1 : 

"The method of constructing moccasin shoes which comprises flrst securing 
a vamp to a sole, inserting a last, shaping the vamp to the last before an 
upper is attached, and subsequently attaehing the upper to the vamp to com- 
plète the moccasin." 

It will be seen that the claim involves four éléments. First, se- 
curing the vamp to the sole ; second, putting in the last ; third, shap- 
ing the vamp to the last before the upper is attached; fourth, at- 
taehing the upper to the vamp. 

The four other daims are more in détail, but présent the same pro- 
cess. 

In order to sustain the patent, the court must, of course, find that 
the patent involves invention, and not merely the skill of the me- 
chanic. In Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177, 
Mr. Justice Bradley laid down the rule, although not the invariable 
rule, that if a new combination of known éléments produce a new re- 
suit, never attained before, it is évidence of invention. 

In Atlantic Works v. Brady, 107 U. S. 192, 200, 2 Sup. Ct. 225, 231 
(27 L. Ed. 438), the same leamed Justice had already delivered the 
opinion of the court, which Mr. Walker says is now a classic. In 
that opinion he says : 

"To grant to a single party a monopoly of every sUght advance made, ex- 
cept where the exercise of invention, somewhat above ordinary mechanical or 
engineering skill, is dlstinctly shown, Is unjust in princlple and injurlous In its 
conséquences. 

"The design of the patent laws Is to reward those who make some substan- 
tial dlscovery or Invention, which adds to our knowledge and makes a step 
in advance In the useful arts. Such Inventora are worthy of ail favor. It 
was never the object of those laws to grant a monopoly for every trlfling de- 
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vice, every shadow of a shade of an Idea, which would naturally and spon- 
taneously oecur to any skilled mechanic or operator in the ordlnary progress 
of manufactures." 

In the case at bar, the patentée started with what the Indian, and his 
successors in the art, had donc in making a moccasin shoe ; and it does 
not appear that there had ever been any substantial improvement on 
the picturesque, but painful, process of the Indian. This patentée was 
not a pioneer in his art. He did not, perhaps, make a great step in 
advance ; but I think the title of inventer ought not to be denied him. 
His method cannot be said to be a mère trifling device, which must 
hâve spontaneously occurred to any mechanic skilled in the art. By 
means described in his spécifications, and set forth in claim 1 of his 
patent, he did, I believe, produce a new and bénéficiai resuit, which is 
entitled to take its place among inventions. In a familiar article of 
simple mechanism he made an improvement, by overcoming difficulties 
and objections, however slight, that had been présent for a long time 
in the manufacture of the subjêct of his patent. In Albright v. Lang- 
feld (C. C.) 131 Fed. 473, 475, the District Court for the Eastern 
District of Pennsylvania has cited a long list of cases containing old 
and well-known examples of patented inventions which hâve been up- 
held by the courts, although they diflfered very little in form, mechan- 
ism, or opération from well-known appliances. 

The défendant raises no question of anticipation in the prior pat- 
ented art. A sharp contention, however, is made, involving anticipa- 
tion by prior use in the unpatented art. Four différent cases of alleged 
anticipations are presented: 

(1) The défendant says that Louis Sarazin, of Lewiston, has for 
more than 30 years made moccasins in the manner substantially as 
set forth in the plaintifï's patent. It has already been found that the 
Indian and his successors in the art made a moccasin by taking for the 
moccasin's bottom, or sole, a pièce of leather considerably larger than 
the outline of the foot; that they applied this pièce to the bottom of 
the last, turned up the edges around the sides of the last, and sewed a 
tip to the upper edge of the part turned up to form the upper portion 
of the moccasin. This, of course, resulted in puckering. 

The process employed by the plaintifif was to avoid the puckering by 
taking two pièces, namely, a sole pièce, of the shape of the bottom of 
the foot, and by stitching the outer edge of this sole pièce to a vamp, 
substantially a straight pièce of leather, and then making the edge of 
the sole pièce follow around the toe, so that the vamp assumes an up- 
standing position around the sole. The last is then introduced, and 
the vamp is fitted around the last, and the tip is fîtted into position 
around the top of the last, and sewed by hand to the outer edge of 
the vamp; the edge of the vamp, where it joins the edge of the tip, 
not being much longer than the upper end of the tip. On examination 
of the testimony it is clear that Sarazin did precisely what the Indian 
ànd his successors did ; he made his moccasins from a one-piece solid 
bottom, like the old-fashioned moccasin. He did not hâve a two-pieced 
bottom. He did not escape the pucker. He did not anticipate Mer- 
rill. 
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(2) The défendant charges an anticipation by Francis F. Prince, of 
Auburn, Me., in 1904, and for several years thereafter. Prince is a 
traveling salesman, who was in the employ of the défendant company. 
The first exhibit which he produces clearly follows the method of man- 
ufacture of the Indian. The part below the tip is one pièce, forming 
the whoie bottom part of the shoe. He says that this sort of shoe, with 
the one-piece bottom, was made in Monmouth by the Getchell Com- 
pany for many years. This shoe, with its one-piece bottom, is clearly 
not an anticipation. 

He preduces anotlicr shoe which he calls an imitation of a moccasin 
slipper. On exaniination, the slipper appears to closely resemble the 
plaintiff's moccasin. Upon turning to the testimony, however, it is 
found that this moccasin is a turned shoe. It is made of a pliable ma- 
terial, and produces similar resuit to that produced by the plaintiff. 
But this patent is not on the completed moccasin; it is on the séries 
of four steps in combination, by which the moccasin was made. The 
stitching on this shoe of Prince was donc by sewing machines, and by 
no process similar to that of the plaintiff. After the sewing, the shoe 
was turned. Clearly it is not anticipatory of the patent in suit. Prince 
puts in another exhibit, a felt slipper, known as the "Comfy Slipper," 
which, also, is a turned moccasin slipper, and clearly does not antici- 
pate the patent in suit. 

(3) It is charged, also, that the Buck Moccasin Company, of Bangor, 
anticipated the plaintiff's patent by making and putting out moccasins 
constructed in a manner similar to that set forth in the claims of the 
plaintiff's patent. Joseph E. Buck, représentative of the Buck Com- 
pany, testified that his concern made what was called their Mo. 31. 
His direct testimony indicated that he pursued the method of con- 
struction pointed out in the plaintiff's patent; but he later admitted 
that, instead of lasting upward from the sole to the tip, following the 
process described by the plaintiff, he lasted his moccasins downward 
like a shoe. This is the exact opposite of the plaintiff's process. It 
is therefore of no great conséquence to inquire closely when he pro- 
duced his moccasin. He also présents what he calls his "driving moc- 
casin." This moccasin was clearly made with a one-piece bottom, and 
cannot be an anticipation. 

(4) The défendant présents one case of alleged anticipation which 
involves a serions question of fact. It is charged that, in 1913, William 
Bickford, président of the défendant company, constructed a moccasin 
anticipatory of the plaintiff's patent. The substantial claim is made, 
therefore, that the défendant made a moccasin by the same method 
employed by the plaintiff, but prior to the construction of the plain- 
tiff's moccasin, and that, therefore, the defendant's moccasin is an an- 
ticipation, and not an infringement. This brings us to a careful consid- 
ération of an im.portant question of fact. 

Nathaniel C. Small, of Auburn, a shoe manufacturer, testifies that 
a certain hunting moccasin, introduced in évidence, was made for him 
by the défendant company in 1913. He described the method of its 
manufacture as being similar to that employed by the plaintiff. He 
says that the defendant's shoe offered by the plaintiff as the offending 
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shoe in the case, and marked Exhibit H, was constructed in the same 
way. Upon examining the hunting moccasin, however, it is found 
that the sole of this shoe was a one-piece bottom, like the Indian moc- 
casin. Mr. Bickford testifies that this hunting moccasin was one of two 
or three pairs made by him as an experiment in 1913, and that it did 
hâve a one-piece bottom like the old Indian moccasin, and that it also 
had an outer sole. 

Mr. Bickford also offers in testimony a moccasin shoe bearing the 
nuniber 40-S, and testifies that tliis shoe was the same shoe, involving 
the same method of construction, as the admitted shoe of the défend- 
ant, offered by the plaintifif as the offending shoe, and marked and 
referred to as Exhibit H. Bickford introduces certain order blanks, 
10 in number, made out to William Bickford, Auburn, Me. He testifies 
that they were printed on the défendant company's letter heads, each 
of which contained orders to the défendant company for moccasin shoeâ 
bearing this stock number, 40-S. Substantially ail of thèse orders 
were from W. G. Verplast, Bar Harbor, Me., an agent of the défend- 
ant company; the first one being dated October 22, 1914. Bickford 
testifies that ail of thèse 10 exhibits were for goods actually shipped 
by him for the company during some months after October, 1913. He 
further testifies that this shoe, 40-S, was the same shoe, with the same 
method of construction, as Exhibit H, the admitted shoe of the de- 
fendant. He says that he began to make this shoe in 1913, and that 
lie made it from the stock pattern, 40-S, and that he has made it from 
that pattern continuously down to the présent time. He then describes 
in détail his patterns for the shoe, particularly the pattern for the 
filler, which is referred to throughout the testimony as K-1, and the 
pattern for the vamp, which is referred to as K-2. He finally, after 
some hésitation, fixes the time when he first got out the patterns K-1 
and K-2 as January or February, 1914, and that he let his salesmen 
hâve the shoes from that pattern in the spring of 1914, and he thinks 
that some time in October they were ofifered to the public; that this 
shoe was substantially like the shoe to which we hâve referred as Ex- 
hibit H. He has no books with which to confirm his memory. Ver- 
plast himself, the defendant's agent, is not introduced; nor are any 
of the shoes sold on the 10 orders and carrying the stock number 40-S. 

Upon this point Mrs. Maude E. Verrill is called as a witness. She 
is the defendant's bookkeeper. She produces two spécimens of a lady's 
moccasin, which are marked and referred to ail through the testimony 
as Exhibits 10 and 11. One is a light brown, and the other black. She 
says that in the spring of 1914, while in the defendant's factory, she 
stitched thèse moccasins, and that she thinks similar shoes were made 
in the latter part of 1913 "for our own use." Upon being reminded 
that Mr. Bickford had said that he began making thèse shoes, for a 
sample, not in 1913, but in 1914, the witness said that she would not 
change her testimony, that she would still insist that she began making 
the shoes in 1913, and that moccasins were made before the samples 
were put out. She testifies that both thèse moccasins were made early 
in the spring of 1914, although other shoes of similar patterns had 
been made experimentally in the fall of 1913. She was then asked 
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to fix the date more definitely when she made the shoes, and says that 
she knew it was in 1914, because "we made them before we had the 
zig-zag machine." It is shown further in the testimony that the zig- 
zag machine was not produced until 1915. The two shoes were shown 
to the court, and upon examination of one of them — No. 1 1 — by turning 
back the ou ter sole and inner sole (or filler, as she terms it), connected 
with the vamp by a small narrow strip, it becomes évident that the strip 
is sewed to the edge o£ the vamp by a row of zig-zag stitching, which 
appears to hâve been done on a zag-zag sewing machine, and is pre- 
cisely like the other zig-zag stitching shown to the court. It therefore 
appears that No. 11 shoe must hâve been made after the purchase of 
the zig-zag machine in 1915. Mrs. Verrill testifies that a lady by the 
name of Irish, living in Auburn, had wom the shoes, although they 
had been in the possession of the défendant, and that she was told by 
Mr. Bickford that he got the shoes from Mrs. Irish. Mrs. Irish has 
not been called by either party. It appears, too, that a certain Charles 
W. Skillings had sold the moccasins in question. Mr. SkilHngs is not 
produced as a witness. 

Testimony is ofïered in regard to the time when the défendant ob- 
tained his patterns K-1 and K-2 for his shoe, H, which was admittedly 
made by him. Mr. Bickford testifies that he first had paper patterns 
for his moccasins, and later got metal-bound patterns from William 
E. Leighton, f ormerly of Auburn ; but he does not know when he first 
got his metal-bound patterns for the new-style shoe. He says that at 
the time he went to Leighton to get his new metal-bound patterns he 
was not informed by him, or by any one, that his patterns were similar 
to Merrill's pattern, or that Mr. Merrill was going to apply for a patent. 
He further says that his first metal-bound pattern was the one now 
marked Exhibit 13 in this case, but that he does not know how long 
it was, after that, before the K patterns were made, but that it was 
not long. 13 is a very nearly straight vamp ; K is curved a good deal. 
13 was discontinued, because he said it cost too much. It tumed up 
more nearly at right angles than his subséquent pattern, K. 

William E. Leighton is called by the plaintiff in rebuttal. He testifies 
that he made the pattern Defendant's No. 13 for Bickford from the 
paper pattern, which was the first of that type and design that he had 
ever made, and that, subsequently, two or three months afterward, he 
made a différent one now marked Exhibit K. After making defend- 
ant's pattern No. 13, he testifies that he had a talk with Mr. Bickford 
concerning Mr. MerriU's getting out a similar pattern; that, to the 
best of his recollection, he said to Mr. Bickford that the patterns, which 
he was having made, were similar to Mr. Merrill's. He says : 

"I told Mr. Bickford that Mr. Merrill's was a pattern which produced a 
shoe similar to what he was trying to get hère, with the toe turned up." 

It appears, too, that Buck had told Bickford that Merrill's vamp was 
a straight pièce of leather and that his first pattern 13 was straight, and 
that after this he changed his pattern 13 to a curved pattern, similar 
to Exhibit K. Leighton further testifies that Merrill brought him in 
a paper pattern, similar to plaintiff's introduced hère as Exhibit Y, 
over which he and Merrill worked and made the toe fit the last a little. 
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and then produced the pattern, plaintifï's Exhibit Z, which he identifies 
by his handwriting upon it, and that, from this pattern Z, he built a 
metal-bound pattern for Mr. Merrill. He was then asked : 

"Q. Which pattern did you make flrst, the métal pattern Defendant's Ex- 
hibit 13, which you made for Mr. Bickford or the métal pattern which you 
made for Mr. Merrill from the paper pattern Flaintifi's Z? A. I think it was 
for Mr. Merrill, the flrst one. 

"Q. How long was it after you made MerriU'g that you made Mr. Bickford'sV 
A. It might hâve been three or four weeks. 

"Q. And whether or not, Mr. Lelghton, you are positive Mr. MerrlU's was 
the first, and a period of several weeks elapsed before you made Mr. Bick- 
ford's Defendant's No. 13? A. Yes, sir." 

In cross-examination, he says he thinks it was along the first of the 
year 1915 that he made defendant's Exhibit No. 13, and that he was 
sure it was not the last of the year 1914, and that it was several weeks 
after he made the pattern for Mr. Merrill, which he thinks was in 
December, 1915, and he leaves it as his final recollection that it was 
in December, 1915, that he made Merrill's first paper pattern Z, and 
several weeks after that he made Bickford's first paper pattern No. 13. 
Mr. Merrill had already testified that he got the metal-bound pattern 
the last part of 1915, or early part of 1916, rather than the first part 
of 1915, and fixes the time by the fact that he made application for 
his patent in November, 1915. Mr. Merrill had further testified that 
he had got out two or three expérimental shoes during the summer 
before he put in application. In cross-examination Mr. Leighton fur- 
ther says: 

"Q. (by Mr. Morey). And now, Mr. Leighton, dld you ever see a shoe madï 
from this pattern which you say you made for Mr. Merrill? A. I saw one 
made from the first one, the flrst pattern he brought in to me ; he came in to 
my office with a shoe made from this one, of this pattern (Indlcates). 

"Q. Did you ever see a shoe made by Mr. Merrill from plalntiffs Z? A. Tes, 
sir. 

"Q. When? A. In the early part of the year 1915. 

"Q. Did you see one before you had this talk with Mr. Blcklord? A. ïes, 
sir ; before I made the bound patterns." 

It appears, then, that before Leighton had made any bound patterns 
for Bickford, like Defendant's No. 13, Merrill had brought to him 
(Leighton) a completed shoe made on the pattern of Z ; that two or 
three months had elapsed between the making for défendant of pat- 
tern No. 13 and pattern K; and that the shoes in question were made 
from K, and not from 13. It seems to me that this testimony tends to 
show that it was long after the plaintiff had brought in his pattern Z, 
and made sample shoes from it, and filed his application for the patent, 
before the défendant Bickford brought in his pattern K from which 
his shoe H was made, and that it was at least several weeks before 
Bickford ever brought in his tentative pattern No. 13. 

It appears, further, in testimony, that on February 24, 1916, ac- 
cording to the testimony of Mr. Merrill, there was a meeting in the 
De Witt House, at Lewiston, of moccasin manufacturers, for the pur- 
pose of forming an organization for advertising moccasins, and that 
two weeks before that time, in December, Merrill had filed application 
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for his patent. There were présent at the meeting Mr. Bickford, Mr. 
Joseph Buck, and Mr. John Bass, of Wilton. 
Merrill testifies : 

"We had a meeting at the De Witt Honse of several of the inoccasln r.ian- 
ufacturers — at the De Witt House in Lewiston on tlie 24th of February, 191G 
— for the purpose ostensibly of forming an organlzation, a moceasin week, got- 
ten up as an advertising scheme to feature moccasins, in one of the advei- 
tlslng magazines known as the 'Shoe Man,' which is published In Boston. 

"Q. Now, at that tlme, as appears by the patent, I believe you had aiready 
applied for your patent on thls invention? A. Tes, sir. 

"Q. Whether or not you had any talk wltli Mr. Bickford in relation to yoiu- 
having applied for such a patent or such an Invention? A. Indirectly ; yefe. 

"Q. Will you State what took place? A. Why, we were assembled there in 
Mr. Bosworth's room — Mr. Bickford, Mr. Buck, and Mr. Bass. 

"Q. Who Is Mr. Buck? A. He is a manufacturer in Bangor, Me. 

"Q. Who is Mr. Bass? A. Mr. John Bass, of G. H. Bass & Co., who are 
moceasin manufacturers In Wilton, Me. 

"Q Is Mr. Buck a moceasin manufacturer? A. Tes, sir. 

"Q. AU right; go ahead. A. We were talking at the meeting, and in a 
gênerai way trying to form an organization to get together, as you would call 
it, and in the conversation, or during the tlme after the business was over, 
we referred — I don't know whether I referred to it, or we got to talking so we 
brought the matter up of my patent which I had made application for; my 
application being put in some time in November, I flgured I was perfectly 
safe on it, and I took the matter up and told them — explained to them what 
I had applied for and what I was worklng on developing. 

"Q. You explained the idea of the invention? A. Tes, to them there, and 
told them I had applied for a patent, and should manufacture them as soou 
as I got them developed in proper shape, explained the method and process 
I had applied for, told them ail about It, so that they wouldn't start in on 
anything of the kind. Mr. Buck made the statement at that time — 

"Q. Was Mr. Bickford présent? A. I thlnk so. 

"By Mr. Morey: Was he présent when you made thls statement to Mr. 
Buck? A. Tes; he was. 

"By Mr. Whltehouse: I understood him so to state. A. Mr. Bickford wa» 
présent. Mr. Buck made the statement that he was glad I spoke of it, be- 
cause he was worklng on a shoe, on the same thing or simllar, but hehadn't 
made an application ; I told him I had applied for a patent, my application 
was in, and told them for the express purpose so they would keep off, and 
they understood it so, I am very sure. 

"Q. What, if anything, did Mr. Bickford say? A. Mr. Bickford didn't say 
anything that I remember of about it, but immediately after, withln a week 
or ten days, proceeded to get out a shoe along the llnes that I had described 
to him. 

"Q. Where did you flnd such a shoe? A. Found such a shoe on. the market ; 
he put out a shoe along those Unes before I put my own out in any quantlties." 

Bickford testifies that he was présent at the meeting, but dénies that 
Merrill made the talk to him (Bickford) about the invention ; he admits 
that Buck told him of the conversation. Buck testifies this: 

"Q. Now, then, what did Mr. Merrill say to you gentlemen in that Interval? 
A. He said he had either applied or had a patent to make a moceasin from 
a straight pièce of leather. I asked him if he would describe it, and he said 
he would, and he described it as a straight pièce of leather." 

It will be seen that Bickford claims to hâve beguh working on his 
new vamp in January or February, 1914, and was putting them on the 
market in October, 1914. He must hâve been making thèse shoes from 
some pattern. The only patterns in testimony — the only patterns any- 
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where on the horizon — -are the patterns to which I hâve already refer- 
red. The testimony seems to me to tend to show that, at the E>e Witt 
House meeting, in February, 1916, Bickford learned of MerriU's in- 
vention and of his application for the patent, and that he immediately 
started out to put before the public a moccasin made from patterns 
which he had procured in imitation of MerriU's pattem. Leighton's 
best recollection of the time which elapsed between the makiiig of 
MerriU's pattern and Bickford's pattern was "several weeks," and 
this might bring the time when Bickford first came in to Leighton with 
his paper pattern 13 in February, whereas the testimony tends to 
show that MerriU came in with his pattern Z in December. The burden 
is upon the défendant to show anticipation in the prior unpatented 
art. I cannot escape the conclusion that he has not met this burden. 
The testimony tends, rather, to show the contrary, as I hâve above in- 
dicated. I am drawn to this conclusion by applying the settled law to 
the subject. In Emerson & Norris v. Simpson Bros. Corporation, 
202 Fed. 747, 750, 121 C. C. A. 113, 116, in speaking for the Circuit 
Court of Appeals, Judge Putnam says : 

"It is necessary that the anticipation should be supported, not merely by 
the testimony of one or numerous witnesses relative to matters many years 
previous, but by concrète, visible cotemporaneous proofs which speals for 
themselves." 

Judge Putnam further says that évidence of anticipation must, at 
least, meet the expression in Morgan v. Daniels, 153 U. S. 120, 14 Sup. 
Ct. 772, 38 L.Ed. 657, namely, "That the proof must at least establish 
a clear conviction," and that it must be equal to that which was re- 
quired in Maxwell Land Grant, 121 U. S. 325, 7 Sup. Ct. 1015, 30 L. 
Ed. 949. He cites Westinghouse v. Stanley Co., 133 Fed. 167, 174, 
68 C. C. A. 523, 530, in which case he himself had drawn the opinion 
upon a like question, and had referred to the forceful language which 
the Suprême Court had uniformly applied "wherever an alleged infring- 
er undertook to prove by oral proofs prior public use or prior in- 
vention. Thus the court to that extent gives to a patentée the practical 
benefit of the presumption arising from the grant of his patent." 

In the case at bar the most of the testimony relied upon by the 
plaintiff is the unassisted memory of witnesses. In the case of Mrs. 
Verrill's testimony, to which I hâve referred, she produces certain 
shoes ; but she présents no visible and contemporaneous proofs which 
speak for themselves as to the time such shoes were made, and, as 
I hâve pointed out, her testimony relating to time is not clear or con- 
vincing. So, too, in référence to the 10 orders of Verplast to the de- 
fendant Company for moccasin shoes bearing the number 40-S. Bick- 
ford testifies that this 40-S shoe was the same shoe as Exhibit H, the 
admitted shoe of the défendant ; but he produces no visible, contempo- 
raneous shoe of the 40-S variety. He does not even introduce Ver- 
plast to testify about the orders or the shoes themselves. Hère, again, 
évidence falls far short of that clear and convincing proof réquired 
to defeat a patent. 

Upon the wliole matter of anticipation in the prior unpatented art 
I am forced to the conclusion that the défendant has not producçd 
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sufficient évidence to take away from the patentée the "practical ben- 
efit of the presumption arising from the grant of his patent." 

Infringement. 

The défendant makes a shoe of the moccasin type. Bickford de- 
scribes the process of making his moccasin substantially as follows: 
A sole pièce and a vamp are first eut, and the inner edge of the vamp 
is attached to the outer edge of the sole pièce by butting the edges 
together and securing them with a zig-zag stitch. The sole pièce does 
not constitute a full-sized sole, having the size and shape of the bot- 
tom of the foot, as shown in the drawing of the patent in suit, and as 
contained in the plaintiff's shoe ; but it consists of the forward portion 
of such sole, rather narrower than the foot, and extending from the toe 
to the instep, and having its rear end terminating in a point beneath the 
instep. The vamp is not a substantial straight pièce of leather, as illus- 
trated in the patent in suit, and as shown in the plaintiff's shoe; but 
it is eut V-shaped, with a wide opening between the ends, in such a 
manner that, when the pattern is laid down on the stock, it will over- 
lap or interlock the end of one vamp, fitting and nearly fiUing the hollow 
space between the ends of the next vamp. In sewing the vamp to 
the outer edge of the sole pièce, the sewing starts at the rear end of 
the sole pièce, and follows around the outer edge and toe, back to the 
point of beginning. The resuit of this opération is to cause the vamp to 
turn up at a considérable angle, but not to stand upright, or at right 
angles, with respect to the sole pièce. An outer sole is now stitched on 
the under side of the sole pièce and vamp, by stitching directly through 
the outer sole and vamp near the lower or inner edge of the vamp. 
The last is then introduced ; the vamp is shaped up over the sides and 
toe of the last, and the tip is sewed in as in the Indian moccasin, and 
aiso in the Merrill moccasin; that is, the relatively long edge of the 
vamp is gathered and stitched to the outer edge of the tip. 

Mr. Bickford say.s that the shoe, above described, illustrated by Ex- 
hibit H, was given a stock number 40-S by him ; that it was put on 
the market in the fall of 1914, and manufactured and sold by him con- 
tinuously thereafter. 

His principal contention is that his moccasin shoe H, to which the 
stock number 40-S was given, is an anticipation of the plaintiff's moc- 
casin, and that such anticipation renders the plaintiff's patent invalid. 
A great part of the testimony in this case has been directed to this 
issue. The defendant's contention upon this point, with the testimony 
adduced by him, tends to the conclusion that, if his moccasin shoe H 
was not an anticipation of the patent in suit, it is an infringement of 
that patent. 

It is, however, necessary to examine further the défense urged by 
the défendant on the ground of infringement. The défendant con- 
tends that there is no infringement, because the pièce employed in the 
defendant's shoe as the starting point is not a "sole," in the language 
of the patent in suit, but is merely a filler, and does not hâve the f unc- 
tion of the sole, employed by the plaintiff, as set forth in claim 1 ; in 
other words, that the défendant does not "secure a vamp to a sole." 
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The défendant urges, also, that its shoe does not show a vamp which 
meets the description of the plaintifï's vamp; that the vamp of the 
plaintiff is straight and of one pièce ; that the defendant's is V-shaped, 
and not substantially straight Uke the plaintifï's; that when it is at- 
îached to the sole it does not spring upward in the same way that the 
plaintifï's does. 

Now, when we look at the so-called filler, we find that it does not 
extend the whole length of the f oot. It is the équivalent of the f orward 
end of the sole shown in patent. It is not the ordinary filler found in 
the shoe art, to which nothing is attached, and which cuts no figure in 
the construction of the shoe, or as a means of strengthening it. The 
so-called filler in the defendant's moccasin holds the lower edge of the 
vamp in place ; it is sewn to the vamp ; it constitutes the tread or actual 
bottom of the moccasin and the bearing for the foot. By whatever 
name it is called, the so-called filler in the defendant's shoe is, in its 
use, substantially the sole described in the plaintifï's spécifications and 
claims and employed in the plaintifï's moccasin. 

[2] With référence to the vamp, the proofs disclose that the vamp 
of the défendant is substantially the vamp of the plaintiflf. The de- 
fendant cannot escape infringement by having its vamp in two pièces, 
for, although the vamp described by the plaintiff in its spécifications 
is in one pièce, the spécifications themselves refer to a two-piece vamp. 
The défendant also lays stress upon the fact that, instead of employing 
a straight pièce for a vamp, its vamp is curved or V-shaped, and that 
it does not turn up to any extent from the horizontal to meet the tip, 
and to avoid puckering. I think the expert, Mr. Bâtes, is correct in 
saying that, in f orming the defendant's shoe H, according to the pattern 
as produced, the vamp must necessarily turn up and achieve substan- 
tially the same resuit, in escaping the puckering, which the plaintiflE 
achieves by bis patent. The fact that the curved vamp of the défend- 
ant does not get the full advantage from the plaintifï's invention does 
not prevent it from infringing the patent. An infringer cannot évade 
liability by diminishing the utility of a devîce. Penfield v. Chambers 
Bros. Co., 92 Fed. 630, 34 C. C. A. 579 (Judge Taft). To the ex- 
tent that the vamp turns up and decreases the puckering it infringes, 
and attains the benefit of the plaintifï's inventive thought. The de- 
fendant's vamp, to be sure, is not straight, like that in the drawing of 
the patent ; but the patentée is not limited to a straight vamp, or to a 
vamp substantially straight, or to the one-piece vamp, or to the vamp 
shown in his drawings, so long as he has disclosed it in his patent. 
The defendant's vamp clearly efifects the same resuit by the same 
means as the vamp of the plaintifï. The plaintifï's description in his 
spécification clearly covers ail that the défendant does in the art ; for, 
when a patentée describes an invention or a machine, he is under- 
stood to claim, and does by law cover, not only the précise forms he 
has described, but ail other forms which embody the invention. He 
may bave the whole advantage of his inventive thought, as disclosed 
by his whole patent. Winans v. Denmead, 15 How. 330, 342, 14 h. 
Ed. 717; Ives v. Hamilton, 92 U. S. 426, 430, 431, 23 L. Ed. 494; 
Walker on Patents, §§ 363, 365. 
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Conclusion. 

I am satîsfied that the defendant's method of makîng îts admitted 
shoe was, step by step, the four éléments of the invention set eut in 
daim 1 of the patent in suit. It produces, at least in part, the advan- 
tages of the patent in suit, by eliminating the puckering to which at- 
tention has been called. It produces, also, the advantages of economy 
claimed by the plaintifif under his method. It is clearly an infring^e- 
ment of claim 1 of the patent. 

The conclusion is, then, that Harry E. Merrill, patentée, was the 
first and original inventer of the method of constructing moccasiu 
shoes described in his patent and claimed in his five several daims; 
that the plaintiflf's patent in suit is a valid patent; that the défendant 
has infringed claim 1 bf that patent ; that the decree must be for the 
plaintiff. A decree may be entered for an injunction and an ac- 
counting. 

A decree, consistent with this opinion, may be presented. 

The plaintiff recovers costs. 



STBOMBERG MOTOB DEVICES CO. v. HOLLET BROS. CO. et aL 

(District Court, B. D. Michigan, S. D. July 16, 1919.) 

No. 275. 

1. Equitt <g=»363 — Pleading — Motion to Dismiss. 

Under equlty rule 29 (198 Fed. xxvl, 115 0. C. A. xxvl), ail well-pleaded 
allégations of fact In a bill are admitted on motion to dismiss, and hence 
grounds for dlsmissal based on allégations of fact contradictory to posi- 
tive averments in the bill cannot be consldered. 

2. Patents ■S=»287 — Inpringement — Peesons Liable — Cobpobate Officers. 

The mère fact that the only acts of the Individual défendants In manu- 
facturing, selling, or using Infringing devices were performed by them as 
officers or directors of the défendant corporation, does not necessarily 
relieve them from llablllty for infringement of the patent. 

3. Patents <g=»2S3(2) — Infringement — Injunction — Défense — Discontinu- 

ANCE OF InFEINGEMENT. 

The fact that a défendant who has been guilty of infringement of a 
patent has later ceased such Infringement does not deprive the owner 
of such patent of the right to an injunction against the infringement. 

4. Patents <S!=»283(2) — Infringement Suit — Expiration or Patent. 

If at the date of the flling of a bill charging infringement of a patent 
there is sufflcient tlme, under the rules of praetlee of the court in which 
such bill has been flled, to obtain temporary injunction thereon before ex- 
piration of such patent, the court secures the necessary jurisdiction to 
grant whatever équitable relief may be proper, and it may retaln such ju- 
risdiction, even after expiration of the patent, notwithstanding the fact 
that no temporary injunction was actually issued or separately asked, ana 
despite the contention that the law affords an adéquate relief by an action 
for damages. 

5. Patents <&=>313 — Infringement Suit — Motion to Dismiss. 

A bill charging infringement of a patent will not be dismissed on the 
ground that the mère examinatlon of the patent showed that it was void 
on Its face, except in cases where the patent seems so clearly Invalid that 
the taking of testimony thereon is manlfestly useless. 

^=aFor otlier cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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In Equity. Bill by the Stromberg Motor Devices Company against 
HoUey Bros. Company and others. On motion to dismiss. Motion 
denied. 

Brown, Hanson & Boettcher, of Chicago, 111., for plaintiff. 
Whitteniore, Hulbert & Whittemore, Paul B. Moody, and Angell, 
Bodman & Tnmer, ail of Détroit, Mich., for défendants. 

TUTTLE, District Judge. This is a motion to dismiss the bill 
of complaint herein. The bill charges infringement by the défend- 
ant of two patents on automobile carburetor improvements owned by 
plaintifï, and prays for the usual temporary and permanent injunc- 
tions and accounting against ail of the défendants. No separate ap- 
plication, however, for a temporary injunction was made, and no such 
injunction was issued. The bill was brought against défendant cor- 
poration and certain individual défendants, and it charges that the 
défendants last mentioned are and hâve been stockholders of, and 
hâve in the past owned, controlled, directed, supervised, and man- 
aged, the défendant corporation, and that they now continue so to do, 
and that said défendant corporation and the other défendants, both 
as individuals and as stockholders as aforesaid, hâve infringed the 
patents in suit, and are continuing, preparing, and threatening to do 
so in the future, and are preparing, aiding, and encouraging others so 
to do. 

The motion to dismiss is based upon grounds which may be grouped 
as follows: (1) That the défendant corporation was dissolved in ac- 
cordance with the statutes of the state of Michigan prior to the flling 
of the bill herein ; (2) that such corporation has not, since the end of 
the year 1917, manufactured, sold, or used carburetors of any kind; 
(3) that the individual défendants were connected with the manu- 
facture, sale, and use of carburetors prior to the end of 1917 only 
as managers and supervisors of said défendant corporation, and not 
as individuals; (4) that since the time when the défendant corpora- 
tion ceased, as already alleged, to manufacture, sell, or use carburetors, 
the individual défendants hâve not, as ofificers, stockholders, or di- 
rectors of said corporation, or as individuals, made, used, or sold 
carburetors; (5) that at no time prior to the filing of the bill herein 
has any one notified any of tlie défendants of any claims of infringe- 
ment under either of the patents in suit; (6) that one of said pat- 
ents, the so-called Ahara patent, expired by limitation on October 15, 
1918, 17 days after the date of the filing of such bill; (7) that the 
other of said patents, the so-called Mingst patent, is void on its face 
for lack of novelty and of invention. Thèse contentions will be dis- 
cussed in the order named. 

[1] (1-5) It is clear that the first fîve of the objections to the suf- 
ficiency of the bill, as just stated, cannot be passed upon or con- 
sidérée! upon this motion to dismiss the bill, as they are ail based on 
allégations of facts contradictory to positive averments in such bill. 
It is elementary that on such a motion the allégations of material facts 
which are well pleaded in the bill must be accepted as true for the 
purposes of the motion, and that only défenses in point of law aris- 
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iiig upon the face of the bill may be raised in this manner and called 
Lip and disposed of by the court before final hearing. Equity Rule 

29 (198 Fed. xxvi, 115 C. C. A. xxvi) ; Tompkins v. International 
Paper Co., 183 Fed. in, 106 C. C. A. 529; Krouse v. Brevard Tan- 
nin Co., 249 Fed. 538, 161 C. C. A. 464; Edwards v. Bodkin, 249 
Fed. 562, 161 C. C. A. 488. 

[2] In this connection, however, it may not be amiss to point eut 
that the mère fact, if it be a fact, that the only acts of the individ- 
ual défendants in manufacturing, selling, or using infringing devices 
were performed by them as officers or directors of the défendant cor- 
poration, does not necessarily relieve them from liability as infringers 
in this suit. Graham v. Earl, 92 Fed. 155, 34 C. C. A. 267; Na- 
tional Cash Register Co. v. Leland, 94 Fed. 502, 37 C. C. A. 372; 
Harrington v. Atlantic & Pacific Telegraph Co. (C. C.) 143 Fed. 329 ; 
Saxlehner v. Eisner, 147 Fed. 189, 77 C. C. A. 417; Brennan & 
Co. V. Dowagiac Mfg. Co., 162 Fed. 472, 89 C. C. A. 392; Steber 
Machine Co. v. Randon Milling Co. (D. C.) 217 Fed. 796; Reed v. 
Cropp Concrète Machinery Co., 225 Fed. 764, 141 C. C. A. 90. 

[3] Nor does the fact that a défendant who bas been guilty of 
infringement of a patent has later ceased such infringement deprive 
the owner of such patent of the right to an injunction against the 
infringer, since if the latter act in good faith the injunction can 
do him no harm, while the former should not be compelled to rely 
for his protection upon the mère promise of one who has already in- 
fringed the patent not to do so again. Sawyer Spindle Co. v. Turner 
(C. C.) 55 Fed. 979; Matthews & Willard Mfg. Co. v. National Brass 
& Iron Works (C. C.) 71 Fed. 518; General Electric Co. v. New 
England Electric Mfg. Co., 128 Fed. 738, 63 C. C. A. 448. 

[4] (6) It is urged that the life of the Ahara patent in suit ex- 
pired by limitation 17 days after the date of the filing of the bill, and 
that as no relief had been granted before that time, and it then be- 
came impossible for the court to grant the équitable relief prayed so 
far as the Ahara patent was concerned, the nature of the suit, so 
far, at least, as regards this patent, was thus converted into that of 
an ordinary action to recover damages, for which plaintiff had an 
adéquate remedy at law. 

While the décisions of the courts on this question are not entirely 
in accord, I am satisfied that the correct rule is now established to 
the efifect that if at the date of the filing of a bill charging infringe- 
ment of a patent there is sufficient time, under the rules of practice of 
the court in which such bill has been filed, to obtain a temporary in- 
junction thereon before the expiration of such patent, the court ac- 
quires the necessary jurisdiction to grant whatever équitable relief 
may be proper, and it may retain such jurisdiction even after the ex- 
piration of the patent, notwithstanding the fact that no temporary 
injunction has been actually issued or separately asked. Clark v. 
Wooster, 119 U. S. 322, 7 Sup. Ct. 217, 30 L. Ed. 392; Adams v. 
Bridgewater Iron Co. (C. C.) 26 Fed. 324; Kittle v. De Graaf (C. C.) 

30 Fed. 689; Bradner Adjustable Ranger Co. v. Waterbury Button 
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Co. (C. C.) 106 Fed. 735; W. W. Sly Mfg. Co. v. Central Iron 
Works, 201 Fed. 683, 120 C. C. A. 264. 

As there was ample time, accoi-ding to the rules of this court, after 
the filing of the bill in the présent case, to obtain a temporary injunc- 
tion if a motion therefor had been made, I hâve no doubt that this 
court has acquired jurisdiction over the subject-matter of the suit, 
and that it ought to now retain such jurisdiction, and make such dis- 
position of the case after the final hearing as the facts and the law 
shall require. 

[5] (7) Défendants contend that the Mingst patent is invalid up- 
on its face for alleged lack of novelty and of invention. I hâve care- 
fully considered this contention, and the arguments in support there- 
of, but I am not prepared to hold that the questions of novelty and 
invention hère involved are so free from doubt upon a mère ex- 
amination of the patent that such patent should be adjudged void 
without the allowance to plaintiff of an opportunity to présent its tes- 
timony on such questions. I am impressed with the wisdom and jus- 
tice of the rule that a court should not exercise its power to hold a 
patent void on its face for want of patentability, except in cases where 
the patent seems so clearly invalid that the taking of testimony there- 
on appears to be manifestly useless. Western Electric Co. v. North. 
Electric Co., 135 Fed. 79, 67 C. C. A. 553; Stillwell v. McPherson, 
183 Fed. 586, 106 C. C. A. 354; Gilbert Mfg. Co. v. Post & Lester 
Co. (C. C.) 189 Fed. 81 ; American Safety Device Co. v. Liebel-Binney 
Construction Co., 243 Fed. 575, 156 C. C. A. 273. 

Without expressing any opinion upon the merits of the Mingst 
patent, I am satisfied that such patent should not be held void upon 
its face. 

For the reasons stated the motion to dismiss the bill must be de- 
nied, and an order will be entered in conformity with the terms of 
this opinion. 



THOMSON SPOT WELCBR CO. v. NATIONAL ELECTRIC WBLDER 

CO. et al. 

(District Court, N. D. Ohio, E. D. August 1, 1917.) 

No. 431. 

1. Patents ®=211(1) — Injunotion against violation or ucense contract 

GEANTED. 

The owner of a patent for a welding process, which, after validlty of 
the patent had been adjudicated entered Into a contract grantlng a 11- 
cense thereunder durlng Its term, by which the licensee agreed not to 
question or contest the valldity of the patent, held entltled to a preliml- 
nary Injunctlon to restraln the licensee and its oflicers from vlolatlng the 
contract, and requlrlng them to observe it in good falth untll thelr re- 
spective rlghts could be adjudicated. 

2. Patents <S=»212(1) — ^Licensee can seli. its business in good faith. 

A licensee under a patent, not obllgated to continue in business or to 
make and sell any minimum number of machines, is free to sell Its Tptop- 
erty and business, where the sale Is in good falth, and not merely color- 
able, to avold the obligations of the contract. 

(g=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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In Equity. Suit by the Thomson Spot Welder Company against the 
National Electric Welder Company and others. On application for 
preliminary injunction. Granted. 

William L. Day and Ernest Angell, hoth of Cleveland, Ohio, for 
plaintiff. 

Luther Day, of Cleveland, Ohio, Melville Church and A. S- Patti- 
son, both of Washington, D. C, and Thomas F. Turner, of Canton, 
f )hio, for défendants. 

WESTENHAVER, District Judge. This application for prelimi- 
nary injunction was heard and submitted for décision on the verified 
bill and exhibits, verified answers, and affidavits filed on behalf of 
both parties. In disposing of this application, I deem it sufficient to 
State merely the conclusions to which I hâve corne. 

[1] Complainant's patent, No. 1,046,066, issued to Johann Har- 
matta, has been adjudicated to be valid by the United States Circuit 
Court of Appeals of the Pirst Circuit. This adjudication became 
final in July, 1916. Thereafter complainant entered into a license 
agreement with the défendant, the National Electric Welder Company, 
granting it permission to use the Harmatta and other patents owned 
by complainant until the expiration of the Harmatta patent. This 
agreement, in addition to other terms, contains a clause whereby the 
National Electric Welder Company admits the validity of the Harmatta 
patent, and of ail patents relating to spot or point welding machines 
now owned by complainant, and agreed not to question or contest, 
during the life of said Harmatta patent, the validity or terms thereof, 
lOr the application thereof to the process of spot or point welding ma- 
chines utilized therefor. Substantially ail other makers of machines 
for the utilization of this process, it is alleged, hâve entered into sim- 
ilar license agreements. 

This adjudication of validity and this license agreement with the 
National Electric Welder Company, and also with other makers of 
machines, for utilizing this process, create, in my opinion, a business 
status between complainant and défendant, which complainant is en- 
titled to hâve preserved in its entire integrity until a hearing of 
this cause may be had upon the merits, and that complainant is entitled 
to a preliminary injunction for that purpose. 

The two défenses urged upon me — (1) that thèse license agreements 
create a combination in restraint of trade, which is in violation of 
the United States Anti-Trust Law and the Ohio Anti-Trust Law ; 
a.nd (2) that the Harmatta patent is in fact invalid, and that a good 
défense and adéquate évidence to support this contention is in exist- 
ence, but was not brought forward nor considered by the United 
States Circuit Court of Appeals of the First Circuit — are not, in my 
opinion, sufficient to justify me in refusing to protect by injunction 
this existing business status from demoralization and disintegration 
until a final hearing on the merits can be had. Thèse two défenses 
cannot properly be tried and finally determined on a preliminary ap- 
plication, but ought only to be decided after a full hearing and carried 
into a final decree. 
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The évidence, in my opinion, also shows that the National Electric 
Welder Company and its officers are not keeping, and hâve not in good 
faith kept and performed, ail the terms and conditions of its license 
agreement vvith complainant, and, further, that their attitude, as dis- 
closed by their answers and affidavits, not to mention complainant's affi- 
davits, raises more than a suspicion of their intention to keep and 
observe in good faith the provisions of this license agreement. 

The conduct, in particular, of Fred P. McBerty, active manager of 
the National Electric Welder Company, shows a course of conduct 
directly inconsistent with a past purpose or with a sincère intention to 
observe in good faith that part of the agreement hinding the National 
Electric Welder Company not to question or contest the validity of 
the Harmatta patent. His co-operation with other défendants over 
a long period, in procuring évidence, making experiments, and plan- 
ning for an attack on the Harmatta patent, is not justiiied by the ex- 
cuses put forward in his behalf , namely, that évidence of prior use in 
his possession may be forced from him by légal process. It is un- 
doubtedly true that, when called as a witness he should testify to any 
facts in his knowledge, and that one is not justified in destroying 
évidence relating to a pending or threatened litigation ; but it is also 
true that, when a controversy touching the validity of a patent has 
been settled by judicial décision or compromise or agreement, and one 
with knowledge thereof enters into a license agreement of the kind 
and character now under considération, he should observe an attitude 
of good faith and loyalty towards the licensor, and the business in 
which the licensor and licensee are jointly interested, se long as the 
license agreement remains in force. 

Complainant, in my opinion, is entitled, on the prima facie showing 
made, to a preliminary injunction, enjoining and restraining the de- 
fendants, the National Electric Welder Company, Fred P. McBerty, 
and N. A. Walcott, and ail other officers and employés of the National 
Electric Welder Company, from violating directly or indirectly, or 
from refusing or failing directly or indirectly to observe, each and ail 
of the terms and conditions of the license agreement in question, and 
also enjoining and restraining the other défendants, and each of them, 
from inducing, aiding, or encouraging the National Electric Welder 
Company directly or indirectly so to do. 

[2] The injunction order should be so limited as not to enjoin or 
restrain the making or carrying out of any contract of sale by the 
National Electric Welder Company of ail or any part of its assets, 
made or entered into in good faith, and with a bona fide purpose and 
intent to sell and dispose of the same. In order to avoid possible 
misunderstanding, some observations should be made touching the pro- 
posed sale by the National Electric Welder Company to Henry C. 
Milligan of ail its property and assets, other than its license contracta 
and agreements and cash in bank and accounts receivable. 

This license agreement does not oblige the National Electric Welder 

Company to manufacture and sell any minimum number of machines, 

nor to continue in business during any specified period. It does not 

oblige the défendant to dévote its plant and assets in good faith to 

260 F.— 15 
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the continuous manufacture and sale of machines for utilizing the 
Harmatta process. The National Electric Welder Company may 
therefore, notwithstanding the terms of said license agreement and 
this injunction, sell and dispose of any or ail of its assets, and may 
cease to do business. It cannot be restricted in its power of aliéna- 
tion merely because it knows that the purchaser intends to use the 
same in manufacturing and selling in opposition to the Harmatta pat- 
ent. The contemplated sale must, however, be an actual bona fide 
sale, and not a sham or subterfuge, whereby, through the use of the 
corporate form, the présent officers and stockholders of the National 
Electric Welder Company may continue directly or indirectly in busi- 
ness, and avoid the obligations of this license agreement. 

The défendants, other than the National Electric Welder Company 
and its ofïicers and stockholders, are free to contest the validity of 
the Harmatta patent. They may, if acting in good faith and under an 
honest belief in the invalidity of the Harmatta patent, do ail the things 
shown by their affidavits and exhibits to hâve been donc by them. The 
legitimate exercise of thèse rights will not be interfered with by in- 
junction. It is proper, however, to require of them to respect the 
business status created between the plaintiff and the National Electric 
Welder Company by this license agreement, with the same good faith 
and to the same extent as the licensee and its officers are required to 
observe and respect it. They may not, djrectly or indirectly, induce, 
aid, or encourage the breaking or violation of that license agreement, 
at least not until a final hearing can be had. The right to participate 
in the purchase of assets from the National Electric Welder Com- 
pany is as large, and no larger, than the rights of the National Elec- 
trict Welder Company to sell, as has already been stated herein. 

A decree will be entered in conformity to this mémorandum, award- 
ing a preliminary injunction, limited in the manner above indicated. 
A bond in penalty of $10,000 will be required. 



AGASSIZ V. TRBFRY, Tax Ckim'r, et al. (two cases). 

(District Court, D. Massachusetts. July 14, 1919.) 

Nos. 879, 892. 

1. Taxation <g=»93 — Domicile of Pkoperty Owneb— Change. 

A plaintiff, on the facts shown, held not to hâve changed his légal dom- 
icile from Massachusetts, where he owned two résidences and where 
was the principal headquarters of hIs business, to Newport, R. I., where he 
owned an interest in a résidence to which he notlfied the taxing au- 
thorities of both states he had removed and where he voted and was 
taxed ; it appearlng that during flve years succeeding there had been no 
actual change of résidence of hiinself or family, who contlnued to oe- 
cupy his Massachusetts dwelllngs with brief vlslts to Newport. 

2. DoMicaLE <©=s8 — Change or Domicile — Pbebumption and Bueden op 

Pboof. 

A domicile once aequired Is presumed to continue until It is shown to 
hâve been changed, and the burden of proof rests upon a party alleglng 

^ssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dtgests & Indexes 
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a change of domicile to establish by reasonably satisfactory évidence 
both the fact of résidence In the uew locallty and the intention to remain 
there. 

In Equity. Two Suits by Rodolphe L. Agassiz against William D. 
T. Trefry and others. Decree for défendants. 

Putnam, Putnam & Bell, Stoughton Bell, Coleman Silbert, and Ju- 
lian Codman, ail of Boston, Mass., for plaintiflf. 

Wm. Harold Hitchcock, Asst. Atty. Gen. of Massachusetts, and 
Henry C. Attwill, Atty. Gen. of Massachusetts, for défendants. 

ANDERSON, Circuit Judge. Thèse are two bills in equity brought 
to restrain the tax commissioner of Massachusetts from assessing 
upon and coUecting taxes from the plaintiff for the years 1917 and 
1918 under the Massachusetts Income Tax Act of 1916, c. 269. 

The plaintifï allèges that he was domiciled in the city of Newport, 
R. I., during both of those years, and therefore not subject to Per- 
sonal or income taxes in the commonwealth of Massachusetts. Mo- 
tions to dismiss were denied, thus determining in the plaintifï's favor 
ail questions except that of the plaintifï's domicile. 

That the plaintifï is entitled to relief if legally domiciled in Rhode 
Island is now, in eflfect, conceded by the Attorney General of the 
commonwealth. 

Compare Dunn v. Trefry, 260 Fed. 147, C. C. A. , decided 

by the Court of Appeals for the First Circuit May 26, 1919; Smyth 
V. Ames, 169 U. S. 466, 517, 18 Sup. Ct. 418, 42 L. Ed. 819; Union 
Pacific V. County Commissioners, 247 U. S. 282, 38 Sup. Ct. 510, 62 
E. Ed. 1110; Nevada-California Power Co. v. Hamilton (D. C.) 
235 Fed. 317, 339 ; Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 
52 h. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

As it is admitted that the plaintifï was domiciled in Hamilton, 
Mass., until the fall of 1914 or spring of 1915, the sole question re- 
maining to be déterminée is whether he has effectually changed his 
domicile from Hamilton to Newport. The salient facts are as fol- 
lows : 

The plaintifï's father dîed in 1910 domiciled in Newport. He left 
a large estate, part of which was a homestead in Newport assessed 
for about $175,000. The plaintifï had spent much of his youth in 
Newport. In this homestead, after his father's death, were furniture, 
pictures, and other property having both money and sentimental value 
to the plaintifï, in which he had a one-third interest. Under the fa- 
ther's will his three sons were trustées. The plaintifï's two brothers 
hâve long been domiciled in Newport. The father's estate was set- 
tled in Newport. One of his brothers is a bachelor ; the other broth- 
er has no children. This homestead, subject to some sort of a con- 
tingent interest in Harvard Collège, passed under the father's will to 
the three sons. Prior to the plaintifï's attempt to change his dom- 
iciliary status, it was the practice each summer to hâve this homestead 
opened in the spring and equipped with the servants of the bachelor 
brother; the expenses being shared by the three brothers. During 
the winter the place was kept heated, to avoid dampness, and was m 
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charge of a caretaker and his wife. After it was opened for thîe sum- 
mer, each of the three brothers or some member of the family of the 
Iwo married brothers was accustomed to go to the Newport hou se 
and spend some part of each summer or fall season there. The plain- 
tiff and his family spent ail or a large part of the summers of 1910 
and 1911 in the Newport homestead. Neither the plaintifï nor his 
family has spent a summer there since 1911. 

The plaihtiff owns, and has for many years owned, a substaiitial 
estate in Hamilton, Mass., assessed for $35,000 to $40,000; also, a 
house in Boston assessed for $60,000 to $70,000. His family, now 
consisting of his wife and one unmarried daughter (he also has one 
married daughter), hâve habitually spent their winters in Boston and 
their summers in Hamilton. The Hamilton place has not ordinarily 
been kept open or heated during the winter, although horses in charge 
of a caretaker are kept on the estate. 

The plaintifï is président of the Calumet & Hecla Mining Company, 
and président or high officiai of various other mining companies 
whose properties are mainly located in Michigan. The home office 
of thèse companies is in Boston; the directors' meetings are held 
in Boston ; but most or ail of the companies also hâve offices in New 
York. The plaintiff's chief place of business is therefore Bo.ston, but 
increasingly of récent years he is in New York. He also spends no 
inconsiderable time in Michigan. In New York he has for some years 
maintained an apartment. It thus appears that, prior to his attempt- 
ed change of domicile, the plaintifï had four résidences or places fàt 
and convenient for a dwelling place ; one in Hamilton, one in Bos- 
ton, one in Newport, and one in New York. 

In November, 1914, the plaintifï, under the advice of counsel, un- 
dertook to change his domicile from Hamilton, Mass., to Newport, 
R. I. In that month he notified the tax assessors of Newport that 
thereafter he should claim his résidence in Newport. The assessors 
acted on this as a sufficient notice, and hâve since that time assessed 
the plaintifï as domiciled in Newport. He has paid personal taxes 
there for four years. The tax authorities also increased the assess- 
ment upon the father's trust estate, which had previously been assess- 
ed on the basis of two only of the three trustées being domiciled in 
Rhode Island. About the same time, the plaiiïtifï and his two broth- 
ers purchased the contingent interest of Harvard Collège in the New- 
port homestead. He also bought a small lot of land in order that as 
a separate landowner he might hâve certain voting rights accruing 
under the laws of Rhode Island to landowners. He registered in New- 
port as a voter and has voted there since the spring of 1915. He 
also opened in Newport a bank account to which he has been accus- 
tomed to transfer from his main bank account kept in Boston funds 
enough to cover bills accruing in and about Newport. He also trans- 
ferred his securities from a safe deposit box in Boston to one in Prov- 
idence, R. I. In March, 1915, the plaintifï notified the assessors of 
Hamilton that he had changed his domicile to Newport. The Ham- 
ilton tax authorities accepted this notice as sufficient, and since that 
time hâve assessed no personal tax upon him in Hamilton. No per- 
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sonal tax had been assessed on him in Massachusetts since that no- 
tice until the défendant tax commissioner undertook to collect the 
State income tax for 1917 and 1918. When the plaintiflf gave his no- 
tice to the tax authorities of Newport and of Hamilton, he was either 
in New York or Boston ; probably in Boston. His family at that 
time was not in Newport. 

Under the advice of counsel, on April 1, 1915, and probably on the 
same date in 1916, 1917, and 1918, so-called "tax days," the'plaintifif 
was in Newport, but not at the homestead in Newport. The only 
other time, when during the year 1915 he or his family were in New- 
port, was during three weeks in September. At that time servants 
were sent down to Newport from the Hamilton place, but the H!am- 
ilton house was not closed. During the year 1916, the plaintiff's fam- 
ily was not in Newport at ail. He was there only a day or two to 
cover "tax day." In 1917, the plaintiflf sent some of his servants 
down for a week in August, and he or some of his family, or both, 
were there for about a week. In 1918, except for his présence on 
tax day, neither he nor his family was in Newport at ail. 

[1] It thus appears that since the attempted change of domicile the 
living and business habits of the plaintiff and his family hâve not been 
changed. The actual dwelling is in Hamilton and Boston, with con- 
sidérable periods of time spent in Michigan, except that during the 
war period the plaintifï has in war work spent considérable time in 
Washington, D. C. The plaintiff testifiies that, except for war con- 
ditions and war work in which he and some of his family were en- 
gaged, more time would hâve been spent in Newport. But the évi- 
dence does not warrant a fînding that Newport is or was intended to 
be by the plaintifï or his family the real abiding place of himself or 
his family. It is not their "home" within the ordinary meaning of 
that word. Compare Thayer v. Boston, 124 Mass. 132, 144, 26 Am. 
Rep. 650. 

[2] On thèse facts, has the plaintiflf legally changed his domicile 
from Hamilton, Mass., to Newport, R. T.? The question is obviously 
close and not free from doubt. Difficult and important questions of 
domicile are increasingly before the courts. They arise not merely 
in tax cases like the présent, but in will cases, bankruptcy cases, pau- 
per settlement cases, and when jurisdiction dépends upon diversity 
of citizenship. I find it impossible to reconcile the numerous déci- 
sions. This is apparently the view of the Suprême Court of Massa- 
chusetts. In Phillips v. Boston, 183 Mass. 314. at 315. 67 N. E. 250. 
Mr. Justice Braley said: 

"While no exact and full définition to cover ail cases can be given of the 
word 'domicile,' It was said In Lyman v. Flske, 17 Pick. 231, 234 [28 Am. Dec. 
2931. that 'in gênerai terms, one may be designated as an inhabltant of that 
place which constitutes the principal seat of his résidence, of his business, 
pursuits, connections, attachments, and of his political and municipal rela- 
tions. It is manifest, therefore, that it erabraces the fact of résidence at a 
place, with the intent to regard it and make It his home. The act and in- 
tent must concur, and the intent may be Inferred from déclarations and con- 
duct' It is the settled pollcy of the law that for the purpose of pauper relief 
the domicile of orlgin continues until another has been acquired, and it must 
now be taken to be too well settled to admit of doubt that to réside or bave 
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fi place of résidence In a dty or town means not merely physlcal présence 
thereln, but belng there with the deliberate intention and purpose of choos- 
Ing it as a. home; or, In other words, maklng it a domicile. Greenfield v. 
Buckland, 159 Mass. 491 [34 N. E. 952]; Thayer v. Boston, 124 Mass. 132 [26 
Am. Kep. 650] ; Plckering v. Cambridge, 144 Mass. 244 [10 N. E. 827] ; Stough- 
ton V. Cambridge, 165 Mass. 251 [43 N. E. 106], and cases cited ; Palmer y. 
Hampden, 182 Mass. 511 [65 N. E. 817]." 

The gênerai rules seem clear and, theoretically, easy of application ; 
when, however, they are actually applied to varying states which arise 
under the modem changing and complicated conditions of business 
and family life, they are found, practically, to be very far from clear 
and to be exceedingly difficult of application. The gênerai principles 
are laid down by Mr. Justice Swayne in Mitchell v. United States, 
21 Wall. 350, 22 L. Ed. 584, as follows: 

"A domicile once acqulred Is presumed to continue until it is shown to hâve 
been changed. Where a change of domicile is alleged, the burden of provtQg 
it rests upon the person maklng the allégation. To constitute the new dom- 
icile two things are indispensable: First, résidence in the new locality ; and, 
second, the Intention to remain there. The change eannot be made except 
facto et animo. Both are alike necessary. Either without the other Is In- 
sufflcient." 

The questions of difficulty are to détermine whether what the plain- 
tiff in this case did constituted that concurrence of fact and intent 
requisite to change his domicile from Hamilton to Newport. If de- 
sire be the main or controlling clément in the intent which the law 
requires, the plaintiff intended to change his domicile from Hamilton 
to Newport. But if the requisite intent be a purpose to make New- 
port and not Hamilton the real dwelling place of himself and his 
family, then his case fails for lack of the requisite intent. If the 
"résidence in the new locality" means living, dwelling, residing, stay- 
ing for substantial periods of time in the new locality, then the plain- 
tiff has not resided and does not réside in Newport. But if "rési- 
dence" means only comfortable or luxurious facilities for living, us- 
ed only on rare and casual occasions, then the plaintiff may réside in 
Newport. 

Brief considération of a few cases may assist in reaching a con- 
clusion. 

In Barron v. Boston, 187 Mass. 168, 72 N. E. 951, the full court 
of Massachusetts reversed the décision of the superior court, which 
held that the plaintiff had not changed his domicile from Boston to 
Cohasset. The plaintiff in that case had a fully equipped résidence 
in both places. While dwelling in Cohasset in the fall of 1900, he 
formed the intention then and there of becoming domiciled in Co- 
hasset. He thereupon gave notice to the assessors of Boston that he 
was a résident of Cohasset. But he did not before the next May tax 
day notify the assessors of Cohasset that he had become a résident 
and potential taxpayer of that town; nor was his family actually 
living in Cohasset on May 1, 1901. The full court, reversing the 
superior court, held that, as he was actually dwelling in Cohasset 
at the time when he formed his intention, this was effective to change 
his domicile at that time. The décision of the full court apparently 
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turned upon the fact that, while actually dwelling in Cohasset in the 
fall of 1900, the plaintiff then and there determined to make that his 
home or domicile. The plaintiff 's domicile thus became fixed in Co- 
hasset in 1900. And the fuU court therefore held immaterial that 
which the superior court regarded as of controUing importance, to 
wit, that on May 1, 1901, as of which day the tax in controversy was 
levied, neither the plaintiff nor his family was living in Cohasset, and 
that the plaintiff had not, prior to that date, notified the Cohasset tax 
authorities that he was there domiciled. Otherwise stated, the full 
court held that in the fall of 1900 there was the concurrence of rés- 
idence and intent to continue that résidence as the domicile of the 
plaintiff which made it then and there a domicile not thereafter lost 
because of absence on the so-called tax day. 

Compare Whately v. Hatfield, 196 Mass. 393, 82 N. E. 48, 13 Ann. 
Cas. 690; Borland v. Boston, 132 Mass. 89, 100, 42 Am. Rep. 424; 
Harvard Collège v. Gore, 5 Pick. (Mass.) 370; Jennison v. Hap- 
good, 10 Pick. (Mass.) 17; Viles v. Waltham, 157 Mass. 542, 32 
N. E. 901, 34 Am. St. Rep. 311. 

In Huntly v. Gaskell (1906) A. C. 56, 66, it is pointed out by Earl 
Halsbury that change of domicile is not lightly to be inferred; that 
the burden of proof rests upon the party who allèges a change of 
domicile to show by reasonably satisfactory évidence concurrence of 
the requisite fact and intent — ^both. 

There is a considérable discussion of the authorities and cases 
relative to domicile in Delaware, etc., Co. v. Petrowsky, 250 Fed. 
554, 558, et seq., 162 C. C. A. 570. ♦ 

In Gilman v. Gilman, 52 Me. 165, 83 Am. Dec. 502, a will case, 
many of the earlier authorities are cited and reviewed. In that case, 
the court, on évidence close and doubtful, reached the conclusion 
that Gilman's original domicile in Waterville, Me., had not been lost. 
The court pointed out the impossibility of reconciling the various 
définitions of domicile and states of fact requisite to work a change 
of domicile, dealing particularly with cases of persons having vari- 
ous résidences or spending much of their lives in travel, concluding: 

"If aay gênerai rule ean be appUed to such cases, we thlnk it is thls; that 
the domicile of origln, or the préviens domicile, shall prevall. Thls Is in 
accordance with the gênerai doctrine, that the forum origines remains 'until a 
new one is acquired." 

In this circuit the latest décision dealing with the question of dom- 
■ icile is Dunn v. Trefry, supra, decided by the Court of Appeals on 
May 26, 1919. Manifestly, that case, if in point, should be followed 
by this court. The ground upon which the décision turned, revers- 
ing the District Court, is not entirely clear. The question there was 
whether the plaintiff, Mrs. Dunn, had changed her domicile from 
Newport, R. I., to Boston, Mass. L,ike the case at bar, therefore, 
it involved the problem of the légal requisites of a change of dom- 
icile. The opinion leaves it somewhat uncertain as to whether the 
décision reversing the District Court turns upon the facts or upon 
points of law. But the fact that no référence is made to the évidence 
upon which the District Court found that Mrs. Dunn was domiciled 
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in Boston fairly grounds the conclusion that the error corrected was 
one of law and not of fact. 

The controlling facts in that case are as follows: The plaintiff 
was boi-n and had long lived in Newport. She purchased in 1913 a 
house in Boston which she occupied with her husband and son who 
was domiciled in Boston. In 1916 her husband died in Boston. She 
and her husband had corne to Boston in order that the father might 
hâve the médical attendance of the son but with an intention o£ re- 
turning to the Newport home. The house in Newport, with some 
furnishings, remained in the occupancy of the plaintifï's sister. 
The plaintiff was accustomed periodically to visit her sister for a short 
time each fall and spring. She also contributed to the expense of 
maintenance of the old home. 

She desired to retain her Newport domicile. But she testified in 
effect (évidence not adverted to in the opinion of the Court of Ap- 
• peals) that she intended to continue living with her son and daugh- 
ter, both unmarried, and both domiciled in Boston, unless her son 
should marry — a contingency not then contemplated. On this évi- 
dence, this court found that the plaintiff was dwelling in Boston with 
her son and daughter, and intended to continue so to dwell, subject 
to a remote contingency; and therefore ruled that her domicile was 
in Boston. The Court of Appeals held, 

"The facts as to her mode of living do not outwelgh her expressed Intent 
to retaln her Rhode Island domicile." 

Manifestly, this language as to "expressed intent" means that the 
plaintiff's "désire" to retain her Newport domicile, buttressed by her 
rétention of facilities in her old home, is the légal intent required by 
the law, notwithstanding her expressed "purpose" to make her real 
dwelling place with her son and daughter in Boston. This décision 
thus lays emphasis upon désire as a main or controlling élément in 
intent. But the opinion also lays emphasis upon the presumption that 
a domicile once obtained is presumed to continue until the burden of 
overcoming this presumption is sustained. In this aspect, it makes 
against the plaintiff's contention in the présent case. It is in this 
respect somewhat like Gilman v. Gilman, sUpra. 

On facts legally indistinguishable, the resuit reached by the Court 
of Appeals in Dunn v. Trefry is the exact reverse of that reached 
by the Suprême Court of Massachusetts in Whitney v. Sherborn, 12 
Allen, 111. 

Whitney was domiciled in Ashland. Mrs. Dunn was domiciled 
in Newport. Whitney leased his farm in Ashland, leaving some of 
his cattle and furniture there and moving some to Sherborn, whither 
he took his family and most of his furniture for the purpose of over- 
seeing men there employed by him. Mrs. Dunn's course was analo- 
gous. In his agreement for leasing his Ashland farm, it was pro- 
vided that, if he should at any time be obliged to leave Sherborn, he 
should move back to his house in Ashland and the tenant should leave 
it. Mrs. Dunn intended to return to Newport to live if her son should 
marry. Whitney desired, as Mrs. Dunn did, to retain his old domicile. 
Sherborn taxed him. On a suit to recover the tax, the superior court 
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instructed the jury in substance that to effect a change o£ domicile 
there must be a removal from the old home unaccompanied by the 
purpose to retum there. The full court of Massachusetts held this 
instruction to be error, saying: 

"The proper Instruction would hâve been, that if the plaintiff was residhig 
in Sherborn on May 1, 1802, vvith an intention to remuin there for an indefinite 
period of time, and without a fixed purpose to retum to Ashland ns soon as 
bis work in Sherborn was coinpleted. or If the latter purpose was uncortain 
or doubtful, then his légal domicile would be In Sherborn. The plain- 
tiff must hâve a domicile somevvbere. It could not be in Ashland, il' hi' 
had gone to réside elsewhere, having no intention to return to his old home, or 
if his purpose was unformed or indeterniinate. either as to the length of his 
résidence in Sherborn, or as to his eventual return to Ashland. If such was 
the State of the case, there could be no concurrence of faet and Intent, whieh 
would be necessary in order to create a légal domicile in the latter place," 

This décision, reversing the superior court, makes the actual dwell- 
ing place of the man and his family the fact of controlling importance. 
A doubtful or merely contingent purpose, such as Mrs. Dunn had, 
to return to her old home, was held not enough to prevent the dom- 
icile from attaching to the new place in which there was a purpose 
of remaining indefinitely as the home or dwelling place. Clearly in 
this décision of the Massachusetts court, désire, as distinguished 
from intent, to live or dwell, is regarded as of no légal importance. 
The intent held requisite is intent to continue to live in the locality 
indefmitely. The hope, or expectation, or désire, of returning to the 
former place is held of no significance. 

Thèse reverse results, reached by two appellate courts on facts in- 
distinguishable as to their légal significance, are a striking illustration 
of the difficulty of applying the gênerai rules in any certain or uni- 
form way. 

Another case in this district in which the legally significant facts 
are closely analogous to the facts in the case at bar is In re Sedg- 
v/ick (D. C.) 223 Fed. 655, a décision by Judge Morton. 

That was a bankruptcy case. Sedgwick in 1908 was domiciled in 
Newport, R. I. In March, 1910, he went to Lenox, Mass, and had 
himself registered as a voter there. He belonged to a family known 
as a Stockbridge or Lenox family. The court found that he "intend- 
ed in entire good faith and with no ulterior motive whatever to 
establish his domicile there in 1910." He had visited Lenox "most 
of the years" since 1910, staying either with relatives or at the hôte!. 
But his visits were, like the visits of the plaintiff and his family to 
Newport, "casual and of short duration." Unless the fact that the 
plaintiff in this case owns a substantial property in Newport dif- 
ferentiates this case from the Sedgwick Case — and I do not think 
it does— the material facts in the two cases are indistinguishable. 

Judge Morton held that Sedgwick had no domicile in Lenox, say- 
ing: 

"If domicile were only a matter of Intent, I should hâve no hésitation in 
agreeing with the learned référée that domicile in Lenox was proved. But 
domicile Is more than a mère matter of Intention. It Is a man's permanent 
home, as distinguished from transitory résidences. Mitchell v. U. S., 21 Wall. 
350, 352, 22 L. Ed. 584. A person cannot, slmply by ehoosing and intending in 
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good faith to make a certain place his domicile, effeet that resuit The In- 
tent to change domicile is Ineffective, unless supported by adéquate tacts; 
there must be an actual removal animo manendi. 'The change cannot be 
made, except facto et animo. Both allke are necessary. Either without the 
other is insufficlenf White, J., Sun Printlng Co. v. Edwards, 194 U. S. 383, 24 
Sup. et. 696, 48 Li. Ed. 1027. Citizenshlp as between the various states dé- 
pends upon domicile ; and there are many décisions holding with soine strict- 
ness that a bona flde Intention to become a citizen of another state failed 
because the facts were not sufflcient to carry it out. See Simpson v. Phil- 
llpsdale Co. (D. 0. Mass. Jan. 5, 1915), 223 Fed. 661." 

I think this statement of the law accords with sound principle and 
with the great weight of the authorities. 

Concurring in thèse views, I am constrained to hold that the plain- 
tiff in this case had not, at the times in question, changed his dom- 
icile from Hamihon, Mass., to Newport, R. I. 

The bills must be dismissed, with costs. 
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BaNKETTPTCT <®=»250(1) — COEPOBATIONS — ASSESSMENT OF STOCKHOLDEES — TJN- 

PAiD Stock Subscriptions. 

A subscriber for practically ail the stock Issued by a bankrupt Penn- 
sylvanla corporation under a statute requirlng payment of the sub- 
scrlptlon In money held not to hâve discharged his llablllty by tumlng 
over to bankrupt the assets of a New Jersey corporation, whlch he also 
owned, which were worth less than half the amount of the subscrlption, 
and to be llable to assessment for the différence. 

In Bankruptcy. In the matter of the Louis J. Bergdoll Motor Com- 
pany, bankrupt. On pétition by Louis J. Bergdoll for review of or ■ 
der of référée. Confirmed. 

See, also, 230 Fed. 248. 

Harry E. Keller, of Philadelphia, Pa., for petitioner, 
Joseph W. Catharine, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. Since the filing of the opinion in 
this case under date of March 15, 1919, the submission of the brief 
then invited to be submitted has just now come to hand._ As before 
observed, a preliminary difficulty seems to be presented in determin- 
ing just what questions are sought to be presented by this pétition 
for review, beyond the procédure questions, of which we hâve al- 
ready disposed. In the effort to secure a concord of views as to what 
the substantial questions raised are, they were listed in the opinion 
already filed, and thèse at least do appear to be in the cause. 

In the brief submitted, counsel for the petitioner has raised and 
discussed additional questions, which we deem to hâve been dis- 
posed of and to be now out of the way. The first of the suggested 

^=»For other cases see same toplo & KBY-NUMBBR in ail Key-Numbereû pigeste & Indexes 
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questions, that of the order of assessment made by the référée, being 
purely administrative, we understand to be also out of tiie way by 
the concessions of counsel made in view of Stipp v. O'Malley, 221 
Fed. 372, 137 C. C. A. 180. 

The second question, of whether a stockholder is subject to the 
summary jurisdiction of the référée, is of no practical importance, 
because it is submerged in the third suggested question, of whether 
he submitted himself to such jurisdiction. The finding of the réf- 
érée is that he did, and this finding is approved, and we concur in 
the views of the référée with respect to this question. 

This brings us to the one real question in the cause, which is 
the propriety of the assessment in respect to the liability of the stock- 
holders upon whom the order was made. The gênerai question em- 
braces the propriety of the assessment in respect to its necessity and 
extent. Thèse features of the question hâve been disposed of by the 
référée, and the disposition made of them has the approval of the 
court. 

An inquiry into the real and only subject of investigation presented 
by this record begins with the proposition that subscribers to the 
capital stock of a corporation assume, as a gênerai proposition, only 
the obligation to pay into the treasury of the corporation the amounts 
of their respective subscriptions to its capital stock. This means the 
gênerai proposition that stockholders are not liable for the debts of 
the corporation. When such liability exists, it is exceptional, and 
created by statute or otherwise. In determining questions of this 
kind, the formation and organization of corporations is frequently 
so carelessly donc that questions of liability of stockholders, which 
should be simple and easy of answer, often become complex and 
difhcult. Corporations are purely créatures of the law, and the law 
of their création and of their continued existence and régulation is 
whatever the statutes may decree it to be. 

The gênerai scheme of the création of corporations for profit 
under the statutes of Pennsylvania is that the amount of the capital 
of a proposed corporation shall be stated, and the subscriptions of 
stockholders thereto shall be set forth with identifying précision. 
The number of the subscribers thus set forth in the application for 
the charter may be enlarged by the entry among them of other stock- 
holders, who enter into a contract with the corporation, or with the 
corporation and each other, to pay into the treasury of the corporation 
contributions toward its capital. The obligation which this contract 
of subscription imposes is (unless payment is otherwise authorized) 
to pay the amount subscribed in lawful money whenever called upon 
by the board of directors so to do. This function of the board of 
directors may be exercised by lawful authority, if such payment is 
required to discharge the debts of the corporation. Under a further 
provision of the corporation law of Pennsylvania a part of the con- 
tributions to its capital may be authorized to be made in propertv 
other than money. If no such authorization is made, a stockholder 
can discharge himself of liability only by making payment in money. 
It is too obvious to call even for its statement that he cannot rid 
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himself of liability, or meet liis obligation of payment, by a pretended 
and sham contribution to the stock of the corapany. 

In the présent case, it seems that a corporation was formed under 
the laws of New Jersey on February 1, 1910, to bear the name of the 
Louis J. Bergdoll Motor Company. It had an authorized capital of 
$500,000, divided into 5,000 shares, of the par value of $100 each. 
Louis y. Bergdoll subscribed for 18 shares, and F. R. Hansell and 
John McPeak each 1 share. Between the date of its organisation 
and March 12, 1910, Bergdoll contributed in actual money $300,000 
to the capital stock of this corporation. No certificates of stock, 
however, appear to hâve been actually issued, except certificates for 
the 20 shares above mentioned. This corporation had a brief career, 
and on March 12, 1912, the bankrupt corporation was chartered un- 
der the laws of Pennsylvania. We hâve not been furnished with a 
copy of the application for the charter of this corporation, but we 
understand and assume that it was incorporated for the purposes 
which its name implies, and that certificates for its .stock were to be 
issued only for money paid into its treasury. The amount of its 
capital and the number and value of its shares is the same as that 
of the New Jersey corporation. Of the capital Louis J. Bergdoll 
subscribed for 2,998 shares, and E. Lawrence Webster and Frank 
J. Fanning 1 share each. This subscription visited upon Louis J. 
Bergdoll the obligation to pay $299,800 into the treasury of the cor- 
poration whenever duly called upon so to do. It is averred on be- 
half of the petitioner for review that the purpose and intent of him- 
self and his associâtes in applying for this charter was to hâve a 
Pennsylvania corporation in place of the New Jersey one, and that 
the charter of the second company was taken out for the purpose of 
taking over ail the assets and business of the first corporation. 

On May 31, 1912, the financial condition of the New Jersey cor- 
poration was such that the net value of ail its assets and property and 
other possessions did not exceed the sum of $144,428.03. On that 
date, the New Jersey corporation transferred to the Pennsylvania 
corporation ail of its possessions and property, the latter company 
assuming ail the debts and liabilities of the former, and thereafter the 
business was conducted by the latter company. Certificates for 
3,000 shares of the stock of the Pennsylvania company were issued 
to the same persons above mentioned, who had subscribed for that 
number of shares of stock. It is an admitted fact that no considér- 
ation for the issue of thèse shares was received by the Pennsylvania 
corporation, other than the above-mentioned assets of the New Jer- 
sey corporation. How the 10 per cent, requirement of the Pennsyl- 
vania statute was met does not appear. 

The act of bankruptcy was the payment of moneys to an officer 
of the corporation at a time when it was admittedly insolvent. The 
adjudication was on April 11, 1913. The total sum of the proved 
claims against the bankrupt estate is $302,068.44. This was inclu- 
sive of the claim filed on behalf of the présent petitioner of $52,500, 
of which there was a conditional allowance, and includes also a pre- 
ferred claira of $10,187.32. Something less than $50,000 has been 
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distributed to gênerai creditors, leaving still due them, exclusive 6f 
the Bergdoll claim of indebtedness, $193,730.63. The entire assets 
of the bankrupt estate, aside from the stock assessment, hâve a value 
of $2,805.29. The finding is made, and the fact does net seem to be 
in dispute, that the company has been insolvent since December, 1912. 

The fact situation thus presented is that the Pennsylvania corpo- 
ration, when incorporated, had a capital represented by $300,000 of 
tlie stock subscriptions above mentioned, and $200,000 of unsubscrib- 
ed stock, commonly called treasury stock. Louis J. Bergdoll and his 
associate subscribers owned 3,000 shares of the stock of the New Jer- 
sey company, being ail the stock which had been issued by that com- 
pany. The net value of everything v^^hich the company, whose stock 
they thus owned, possessed, has been found to hâve been something 
less than the sum of $145,000. For this they received certificates 
for 3,000 shares, of the par value of $300,000, from the Pennsyl- 
vania corporation. 

We hâve not been able to discover from this record any fact find- 
ing, or anything other than presumptions, upon which a fact finding 
could be made, of whether the 2,000 shares, which we hâve called 
treasury stock, formed part of the 3,000 shares issued or not. This 
might be of some importance, because, if it were the fact that the 
treasury stock was issued in part purchase of the New Jersey corpo- 
ration, then it would be clear that there were 2,000 shares which 
had been subscribed by Bergdoll and his associâtes still remaining to 
be issued. The real fact doubtless is that the stock which was is- 
sued was issued without regard to whether it was subscribed stock or 
treasury stock. There is further no spécifie fact finding, and nothing 
definite which we hâve been able to discover from which the finding 
could be made, of whether the taking over the property of the New 
Jersey corporation and the issuing of the 3,000 shares of the Penn- 
sylvania company therefor took the form of an issue of the stock 
for the property received, or took the form of a money transaction. 

This feature of the case also may be of some importance, not as 
décisive of the question of Louis J. BergdoU's liability, but as making 
clear the grounds either of his liability or nonliability, because, as there 
was no authority in the corporation to issue stock for property, stock 
subscriptions could only be discharged by making payment. The 
situation of Louis J. Bergdoll would, under the above fact conditions, 
seem to be this : 

He had agreed to pay the Pennsylvania corporation $299,800. Ad- 
mittedly he has paid no part of this. His liabihty to make payment 
when properly called upon would seem to follow. If he attempted 
to escape responsibility by the statement that the assets of the New 
Jersey corporation had been transferred and received by the Penn- 
sylvania corporation, this answer to the call for payment could be 
met first by setting up the technical absence of authority in the Penn- 
sylvania corporation to accept property in payment of a stock sub- 
scription ; second, by the absence of any proof s, or even évidence, that 
the corporation had accepted this property in payment of the stock 
subscription ; and, third, the finding of the référée of what seems to 
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be the admitted fact, that the property received by the corporation 
had a fair value of no more than $145,000, and that its valuation of 
$300,000 was fraudulent as against creditors who would be affected 
by the excess in valuation. As a conséquence, no matter what view 
is taken of this transaction, it would seem that there was a liability 
on the part of Bergdoll to pay $300,000 upon one basis, $200,000 
upon another, or $155,000 upon another, and, as the order made by 
the référée upon him does not exceed the minimum, the order should 
be approved. 

Over and above and beyond any purely légal view which can be 
taken of the whole situation as presented, and looking at it through 
the eyes of common sensé, seeking to get a true view of it, it résolves 
itself into this: Bergdoll had contributed $300,000 to the capital of 
the New Jersey corporation. The real value of what he had in this 
corporation had shrunk to something less than $145,000. He was 
instrumental in having formed the bankrupt corporation. He turned 
over ail he had in the New Jersey corporation to the Pennsylvania 
corporation. As against creditors he dealt with the corporation upon 
the faith of his agreed contribution to its capital stock. If what he 
thus turned in had an actual value not exceeding $145,000, the fact 
that he had contributed $300,000 to the capital of the New Jersey 
corporation would not afïect the rights of creditors. He could not 
throw upon their shoulders a loss which properly should be borne 
by him. 

The learned counsel for the petitioner for review présents as ob- 
stacles in the way of reaching the conclusions above indicated the 
proposition, first, that there had been a domestication, as it is called, 
of the New Jersey company. Just what is meant by this, or how it 
affects the légal rights of creditors, or the légal obligations of Berg- 
doll, is not clear, beyond its being merely the statement of the fact 
that the Pennsylvania corporation succeeded to the business of the 
New Jersey corporation, receiving its assets and assuming its debts. 

We are unable to accept the statement of counsel that the présent 
creditors of tlie bankrupt company are unaffected by what was donc, 
if Bergdoll is permitted to take the same status in the Pennsylvania 
company which he had before held in the New Jersey corporation. 
In the New Jersey corporation (as we understand the fact to be, 
although of this there is no finding and no évidence, and the real 
fact may be otherwise) Bergdoll had the status of a stockholder who 
had subscribed for and actually fully paid for ail the stock for which 
he had subscribed. In the Pennsylvania corporation his status was 
that of a subscriber to stock who had thereby assumed a liability to 
the creditors of the Pennsylvania corporation which he could only 
discharge by the payment of real money. To permit him to substi- 
tute for this obligation an entirely différent one, by giving him the 
right to discharge this obligation by turning over to the creditors in 
payment of it his depleted holdings in the New Jersey corporation, 
clearly does affect creditors vitally and veiy practically. 

There is, in making this answer to the claim of creditors, the frank 
admission by counsel that the provisions of the acts of assembly, 
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by compliance with which a subscribing stockholder can alone meet 
his obligation of payment, had not been complied with, and the ar- 
gument presented to us that, if they had been complied with, the cred- 
itors would be in no better position than they are to-day, is short in 
convincing power, and is answered by the simple statement of two 
admitted facts. One is that the stockholder did not in fact meet 
his obligation of payment, and the other is that it is not true that the 
creditors hâve not suffered thereby. The other fact, that BergdoU 
had in good faith intended and purposed nothing more than to ex- 
change one corporation for the other, is also of little help in the dis- 
posai of the case. Whatever Bergdoll's intentions were, and what- 
ever his motive and purpose in doing what he did, if he assumed an 
obligation to contribute $300,000 (as he undoubtedly did) to the 
capital of the corporation, he must discharge that obligation as the 
law requires. He cannot escape liability by stating that he in good 
faith did not intend to assume liability, nor that he did not anticipate 
that any one would be the loser by what he did. 

The criticisms directed to the findings of the référée upon the sub- 
iect of the value of the assets of the New Jersey corporation fall 
short of the accomplishment of their purpose. In the first place, they 
are the findings of that tribunal to which the finding of facts is com- 
raitted, and the findings were f urther made upon the admission of 
BergdoU himself, or its clear équivalent, and the obligation of Berg- 
doU to pay having been made to appear, the burden was not upon the 
creditors to show that he had not paid, but the burden was upon him 
to show that he had paid. 

There is certainly in this record nothing from which any one 
would be justified in finding that, if the assets of the New Jersey cor- 
poration are accepted in discharge of Bergdoll's subscription contract, 
the value exceeded the value which the référée has found it to hâve 
been. We say the finding was made upon the admission of BergdoU 
himself, because the entries in the books of the corporation were ac- 
cepted at their face value, and the New Jersey corporation, as also the 
Pennsylvania corporation, was Bergdoll's corporation, bore his indi- 
vidual name, and was nothing else than BergdoU incorporated as a 
motor Company. 

Nor are the findings of the référée affected by what is discussed 
under the heading of res adjudicata. BergdoU presented a claim 
against the bankrupt estate for $395,860 for moneys which he had 
advanced to the New Jersey company. The answer made to the 
claim was that $300,000 of what he had advanced was his contribu- 
tion to the capital stock, and that the balance of the claim was for 
payments out of which an obligation of debt did not arise, for rea- 
sons then set forth. 

The finding of the référée was that $300,000 of the moneys ad- 
vanced was a contribution to the capital stock of the New Jersey 
company. He further found that the assets of the New Jersey Com- 
pany had been transferred to the Pennsylvania company as before 
stated, and that the Pennsylvania company had assumed the debts of 
t-be New Jersey company. Among thèse was a debt of $10,000, pay- 
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able to Bergdoll. This claim was allowed by the référée. There is 
the further finding that the Pennsylvania corporation issued to Berg- 
doll certificates for full-paid stock to the amount of $300,000. 

We are unable to say that thèse findings in any way affect the 
présent question, except to the extent that there is a finding of the 
two facts, one that Bergdoll owned $300,000 stock of the New Jer- 
sey Company, and the other that there had been issued to him certif- 
icates for $300,000 of the Pennsylvania company. The question of 
whether he was responsible to creditors of the Pennsylvania company 
for any further stock contributions was neither raised, discussed, nor 
passed upon. 

The criticism that the finding of the référée is inconsistent with 
the findings now under review is not a well-founded criticism. There 
is no inconsistency. What the référée found then he finds now, that 
Bergdoll held certificates for 3,000 shares of the New Jersey com- 
pany, which he tumed over to the Pennsylvania company, and that 
he received certificates for a like number of shares in the Pennsyl- 
vania company. He finds now that Bergdoll is responsible for some- 
thing above $155,000 as a further contribution to the capital of the 
Pennsylvania company. He made no fiinding upon this latter ques- 
tion before, because the question was not presented to him. 

The res adjudicata doctrine is in no respect applicable. Indeed, 
it would seem that the charge of inconsistency might be retorted 
upon the petitioner. He claimed then that this $300,000 was a loan 
to the New Jersey corporation, and the debt of the Pennsylvania 
corporation, because assumed by it. He claims now that the $300,- 
000 was a stock contribution -to the New Jersey corporation, and by 
the transfer of its assets was in discharge of his stock subscription 
to the Pennsylvania corporation. 

The question is not before us, nor do we wish to be understood 
as holding that, if Bergdoll had stood upon his rights, the référée 
would hâve been justified in making more than an administrative 
finding, which would hâve formed the basis of a cause of action on 
the part of the trustée for the amount of the assessment levied. 
This would hâve settled merely the question of the propriety and 
amount of the assessment. It would hâve left open ail other ques- 
tions bearing upon Bergdoll's liability — whether he was a subscriber 
to the stock, for what amount he had subscribed, whether the sub- 
scription had been met in whole or part by payment, and ail other 
questions which could arise in the action which might hâve been 
brought against him. 

We do not décide that this was not his right, and if he had claimed 
it, and insisted upon it, and the référée had proceeded by summary 
pi'ocess against him, and had made an order upon him for payment, 
and if the order had been one not asked for by the trustée, and the 
making of it was beyond the scope of the pétition, which was limited 
to an administrative order, the présent petitioner for review would 
hâve been in a strong position to ask for the reversai of any such 
order. 
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The finding of the référée, however, is, and ît is abundantly justi- 
fied by the proceedings before him, that, so far from standing 
upon any such right, the présent petitioner made answer to the pé- 
tition in which he raised and submitted to the référée ail the questions 
involved, not merely those bearing upon the administrative order, but 
those bearing upon the question of liability. He followed this up by 
the introduction of évidence, and by himself testifying upon ail fea- 
tures of the case. By doing this he consented to the exercise of sum- 
mary jurisdiction by the référée, and submitted himself to that ju- 
risdiction, as did also the trustée. Had the findings of the référée 
been otherwise than they were, and favorable to Bergdoll, the trus- 
tée wrould hâve been concluded thereby, and Bergdoll would hâve re- 
ceived the fruits of his victory. Having accepted the chance of a 
décision in his favor, and having asked the référée to constitute him- 
self a court to pass upon matters presented by the petitioner, he can- 
not now be permitted to deny to the référée the powers which he 
asked the référée to exercise in his favor. The distinction between 
summary and plenary jurisdiction is clear and important, and bas 
always been recognized by the courts, and the rights of ail parties 
concemed protected and preserved. In re Flanigan (D. C.) 228 
Fed. 339. 

The pétition for review is denied, the findings of the référée are 
approved, and the order made by him is afïirmed and confirmed. 



THE JOHN D. DAILET. 

THE PORT JOHNSON NO. 7. 

(District Court, E. D. New York. July 30, 1919.) 

1. Collision ■©=105 — Barges — Evidence. 

Evidence regardlng libelant barge's collision wlth another barge In 
New York Bay held to establlsh that libelant's tug was 'solely at fault In 
failing to keep between the shore and the other barge. 

2. Admiraltt ®=391 — Opening Default. 

The fact that libelant, after securing a default against a tng, shlfted Its 
position so as to charge another tug wlth fault for the collision, does not 
authorize the court to open the default, In absence of a request to do so 
and a proper showing. 

3. Admibalty <S=591 — Libel — Opening Default. 

Where a libelant secured a default against a tug, such default wlll 
not be opened unless the tug explains why it did not défend the action, 
and shows that it was not a party to proceedings by which another tug 
was forced to défend the libel. 

In Admiralty. Libel by Clarence L. Bleakley against the steam tug 
John D. Dailey, with the steam tug Port Johnson No. 7 impleaded, 
etc. Decree for libelant against the first-named tug, unless an appli- 
cation be made and granted to set aside a default. 

Macklin, Brown, Purdy & Van Wyck, of New York City, for libel- 
ant. 

Park & Mattison, of New York City, for claimant. 

^=3FoT Other cases see same topic & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes 
260 F.— 16 
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CHATFIELD, District Judge. This action is brought to recover 
for damages to the barge Upper Hudson No. 54 from collision with 
a car float in tow of the tug Port Johnson No. 7 in New York Bay at 
a point several hundred feet from the float bridges at St. George, 
Staten Island, on a line between the ferry slip and the Robins Reef 
Light. The collision occurred on Sunday morning, January 30, 1916, 
at about 1 '.SO a. m. The John D. Dailey had taken the barge in tow 
on a hawser between 50 and 60 feet long near Elizabethport, Staten 
Island, and was bound up through the Kills and up New York Bay to 
Canal street, North River. On the way up through the Kill and out 
into the Bay the tug was foUowing the shore line and proceeding di- 
rectly into a strong flood tide. The Port Johnson No. 7 had come 
out from the float bridges at St. George, Staten Island, drawing a 
car float loaded with several cars. When reaching a point several 
hundred feet from shore the tow line was cast oflf, the tug dropped back 
alongside the car float, and remained in that position, drifting with 
the tide, for some 10 minutes, while the men upon the tug and the car 
float were making the lines fast, so as to tow the car float alongside 
the tug. The men making the car float fast did not foUow the direction 
of the tug captain, and some delay resulted while they were changing 
thèse lines and arranging them at the orders of the captain. During 
this time the car float and the tug were drifting to the west — that is, 
toward the Kill — with the flood tide. The Dailey was observed com- 
ing through the Kill towards the Bay and at such a distance from the 
shore that she would pass inshore of the car float and of the tug, which 
was then lying upon the starboard side of the car float. The Dailey 
blew a one-whistle signal, and the captain of the Port Johnson No. 7 
paid no further attention to the Dailey until an alarm was sounded, 
followed immediately by a collision between the port forward corner 
of the barge Upper Hudson No. 54 and the port side of the car float 
near the after corner. 

Upon the trial the captain of the Dailey testified that he saw the 
car float lying still some distance to the north of his course when he 
blew the one-whistle signal and that thereafter the tug Port Johnson 
No. 7 commenced to back, thus bringing the car float into collision 
with the barge. He testified that the Port Johnson No. 7 did not 
stop backing until the alarm was sounded by the Dailey. The Dailey 
then reversed, so as to attempt to bring the blow against his hawser, 
instead of against the barge, but did not succeed in so doing, and the 
collision resulted. 

In his statement made to the United States local inspectors the cap- 
tain of the Dailey, upon the day following the collision, stated that the 
"after starboard corner of the car float touched the forward port cor- 
ner of the scow Upper Hudson No. 54" ; but the testimony of ail the 
witnesses at the trial shows that this was evidently a mistake, and 
that the blow was received by the car float on her port side just a few 
fçet forward of the after corner. 

The testimony of the captain of the Port Johnson No. 7 and of his 
engineer is so clear and definite that it must be found as a fact that the 
engines of the Port Johnson No. 7 were not working astern at any 
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time before the collision. The car float and the Port Johnson No. 7 
could hâve had no sternway, and could not hâve been carried by the 
tide toward the shore, so that the apparent motion of the twn boats 
together must bave been caused by the course pursued by the Dailey, 
which was evidently attempting to save as much distance as possible 
in bucking the tide, and was intending to pass close around the stern 
of the car float, so as to reach a point virhere the Dailey could turn up 
the bay on the shortest course possible. 

[1] No fault is shown on thèse findings against the Port Johnson 
No. 7, and the entire responsibility for the collision must rest upon 
the Dailey, which had initiated the navigation by her one-whistle sig- 
nal, and which was bound under those circumstances to keep out of the 
way of the car float. There was sufficient room between the car float 
and the shore for the Dailey to pass safely, and as the Port Johnson 
No. 7 was lying still at the time she was under no duty to do any- 
thing except remain in that position until the Dailey had passed by. 

[2, 3] The action was originally brought by the owners of the scow 
Upper Hudson No. 54 against the Dailey. The Dailey brought in the 
Port Johnson No. 7 by pétition, alleging that the fault was entirely 
that of the Port Johnson No. 7, and this pétition was answered by the 
Port Johnson No. 7, alleging in turn that the fault for the collision 
rested upon the Dailey. When the -case was called for trial, the Dailey 
defaulted and did not appear. The Port Johnson No. 7 thereupon ap- 
plied to the court for a dismissal of the libel and the pétition so far 
as it was concerned. This application was opposed by the libelant, who 
then moved to amend its libel by alleging that both the Dailey and the 
Port Johnson No. 7 were at fault. This motion was conditionally 
granted, inasmuch as the libelant refused to act upon the default of the 
Dailey and to allow the pétition of the Port Johnson No. 7 to be dis- 
missed. Question was reserved as to the terms upon which the motion 
of the libelant to amend should be granted. 

Upon the finding that responsibility for the collision rested upon the 
Dailey, decree may be entered dismissing the libel, and also the pétition 
against the Port Johnson No. 7, with costs to the Port Johnson No. 
7 against the Dailey, and also against the libelant. Inasmuch as the li- 
belant insisted upon waiving the default of the Dailey at the trial to 
the extent of asking to amend the libel and to proceed against both, 
the Dailey was in a position at any time up to the entry of a decree in 
the case to move to be relieved from its default, and to take such ac- 
tion as it might be advised ; but no such application has been made. 
The Dailey has allowed the default to stand. The libelant, while seek- 
ing to prove liiability against the Port Johnson No. 7, not only produced 
no witnesses against the Dailey, but actually called the captain of the 
Dailey as the only wjtness on behalf of the libelant against the Port 
Johnson No. 7. While doing this the libelant, however, amended the 
libel in such shape that fault was alleged against the Dailey and also 
against the Port Johnson No. 7, and then proceeded to contradict the 
allégation of fault against the Dailey by presenting to the court the 
testimony of the captain of the Dailey as a true statement of the oc- 
currence as between the libelant and the Dailey. 
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The libelant should not be allowed to thus blow hot and cold; but 
as the Dailey has made no effort to change the situation, and has ap- 
parently allowed the libelant to shift his position as occasion might 
suggest, there is no reason for the court to open the Dailey's default, 
or to direct a decree in favor of the libelant against the Dailey. The 
fuidings that the libelant's barge was damaged through the fault of 
the Dailey must stand. If the Dailey persists in its attitude of offering 
no défense to the action, the libelant will be entitled to a decree against 
the Dailey upon proper notice of application for such decree. If the 
Dailey seeks now to open its default, it not only must explain why it 
took no part in defending the action, but must also show that it has 
not been a party to the proceedings, by which the libelant has been en- 
abled to force the Port Johnson No. 7 to défend the action, and at the 
same time has allowed the libelant to apparently waive or ignore his 
cause of action against the Dailey, but leaving the case in such a sit- 
uation that he could enter a decree against the Dailey. 

This matter will be disposed of upon the application of the libelant 
for a decree, of which application the Dailey must hâve notice. No 
costs will be allowed to the libelant. 



CONSOLIDATED GAS CO. OF NEW YORK v. NEWTON, Atty. Gen., et al. 
(District Court, S. D. New York. June 10, 1919.) 

1. INJUNCTION ©;=>123 — Issues — Kestbaininû Thbeatened Peosecutiqn— 

SOUBCœ OF FUNDS FOE DEFENSE. 

In a suit In a fédéral court to enjoln the Attorney General of New 
York and the district attorney of New York county from bringing 
threatened prosecutlons, the court cannot conslder collaterally the ques- 
tion whether the authorities of the city intend to appropriate money uu- 
lawfuUy to aid in the défense of the district attOrney. 

2. Municipal Corporations <S=>169 — Corporation Counsel — Authoritt and 

DUTIES. 

Under Greater New York Charter, § 256, as amended by Laws 1917, c. 
602, authorizing the coi-poration counsel in his discrétion, when requested, 
to appear in any action brought against an officer or employé of the clty 
or county by reason of any act done or omltted while in performance of 
his duty, the corporation counsel may appear in behalf of the district 
attorney of the county in a suit brought to enjoin hlm from perform- 
Ing a statutory duty. 

In Equity. Suit by the Consolidated Gas Company of New York 
against Charles D. Newton, Attorney General, and others. On mo- 
tion by complainant to set aside an order substituting the Corporation 
Counsel of the City of New York in place of Robert C. Taylor, as 
solicitor for défendant Edward Swann, as District Attoi'ney. Mo- 
tion denied. 

See, also, 256 Fed. 238. 

Shearman & Sterling, of New York City (E. Henry Lacombe and 

John A. Garver, both of New York City, of counsel), for the motion. 

William P. Burr, Corp. Counsel, and Edward Swann, Dist. Atty., 

^ssFoT other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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both of New York City, Robert P. Beyer, Deputy Atty. Gen., and 
Godfrey Goldmark, of New York City, counsel to Public Service 
Commission (Jolin P. O'Brien, Judson Hyatt, and Robert S. John- 
stone, ail of New York City, of counsel), opposed. 

MAYER, District Judge. The district attorney of the county of 
New York is a necessary party défendant to this suit, and, having 
been made such, he is obligated to défend in such manner and to such 
extent as may be commensurate with the discharge of his duty. He 
has requested the corporation counsel to appear as his solicitor, and 
the corporation counsel has consented so to do. 

It is contended (1) that the corporation counsel cannot lawfully 
act as solicitor for the district attorney, and is prohibited from so 
doing by virtue of section 256 of the charter of the city of New York, 
as amended by Laws 1917, c. 602; and (2) that it is the intention of 
the officiais of the city of New York and of the corporation counsel 
to employ city funds, contrary to law, to aid the district attorney in 
his défense. 

[1] (a) Disposing of the second contention first, it may be ob- 
served that this court cannot consider collaterally in this suit allé- 
gations which amount, in effect, to assertions that the board of esti- 
mate and apportionment of the city of New York intends to appro- 
priate funds unlawfully or wastefully. There can be no doubt, as 
appears from the affidavit of the district attorney, that his office is 
not equipped to undertake the défense of a suit of this character. 
The office of district attorney of the county of New York is concern- 
ed primarily with the prosecution of criminal offenses, and the dis- 
trict attorney is a necessary défendant in this suit, largely because of 
what might be called a statutory accident. Consolidated Gas Co. v. 
Newton (D. C.) 256 Fed. 238. 

In such circumstances, the district attorney has the légal right to 
apply to the board of estimate and apportionment to fumish him with 
such funds as that body, in its discrétion, may deem proper and nec- 
essary for an appropriate défense by him in this litigation. Any 
complaint that the action or intended action of the board of estimate 
and apportionment is or will be contrary to law is not cognizable in 
this suit. 

[2] (b) In respect of the authority and duties of the corporation 
counsel, section 256 of the Greater New York Charter provides : 

"Nelther the corporation counsel nor any of his assistants shall appear a.s 
attorney or counsel in any action or litigation except in the discharge of hles 
officiai duties, nor accept an appointment as référée or receiver in any action 
or proceeding, but the corporation counsel may in his discrétion appear or 
direct any of his assistants so to do in any action or proceeding, criminal or 
civil, brought against any otlicer, subordinate or employé in the service of the 
city of New York, or of any of the eounties embraced therein, by reason of any 
acts done or omltted whlle in the performance of his duty by such officer, sub- 
ordinate or employé, whenever said appearance Is requested by the head of the 
department, ofHce or bureau in which said ottlcer, subordinate or employé Is 
employed." 

The right to appear as solicitor is apparently susceptible of direct 
attack (Donahue v. Keeshan, 91 App. Div. 602, 87 N. Y. Supp. 144), 
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and such attack may be by a motion such as that hère made (Bonni- 
field V. Thorp [D. C] 71 Fed. 924). 

The first part of section 256 refers, in efifect, to the prohibition 
against the corporation counsel from acting in any respect other 
than in the discharge of his officiai duties. The additional power to 
appear "in any action or proceeding, criminal or civil, brotight against 
any officer," et seq., was doubtless conferred to remedy situations 
of the character presented in Donahue v. Keeshan, supra, Briggs 
V. Lahey, 101 App. Div. 136, 91 N. Y. Supp. 576, and Tracy v. Pen- 
dleton, 134 App. Div. 940, 118 N. Y. Supp. 1146; but, when the I,egis- 
lature conferred this power, it did so in language of the most compre- 
hensive character. 

The right to appear on request, or direct assistants so to do, is 
"in the discrétion" of the corporation counsel, and the Appellate 
Division of the Second Department, in Briggs v. Lahey, supra, has 
held: 

The provisions of thls section authorizlng the corporation counsel to appear 
in an action brought against an officer or employé of the clty by reason of an 
act done whlle in the performance of hls duty, whenever sald appearance Is 
requested by the head of department In whlch the officer Is cmployed, vests 
the head of the department with an absolute discrétion to détermine whether 
the action is prima facle one Instltuted by reason of an act done by the officer 
or employé In the performance of his duty, and the détermination of such head 
of a department to that effect, foUowed by a request to the corporation counsel 
to appear and défend the action, is final and concluslve, and is not subject to 
judicial revlew. 

Further, the appearance may be in a civil or criminal action or 
proceeding, and may be, inter alios, for a city or county officer, and 
the district attorney is a county officer. 

There is nothing in section 256 which confines the right of the cor- 
poration counsel to appear to cases of subordinate officers. On the 
contrary, he may appear, when properly requested, for any officer, 
whether the head of an office or department, or a subordinate officer. 
His appearance, however, is limited to those instances where the 
action or proceeding is brought against the officer, subordinate, or 
employé "by reason of any act done or omitted while in the perform- 
ance of his duty by such officer. * * * " 

This provision excludes appearance to défend in any action or pro- 
ceeding where the act done or omitted was not in the performance 
of duty. No doubt there are acts or omissions close to the line be- 
tween private conduct and public duty, and the Législature, of course, 
desired to prevent the corporation counsel from acting professionally 
in cases where an act done or omitted was in a private capacity, as 
distinguished from an act done or omitted while in the performance 
of the officer's or employé's duty. 

The language of the statute is so broad as to indicate that the cor- 
poration counsel might appear in his discrétion, when requested as 
provided, in any case of commission or omission, so long as the 
act or omission occurred while in the performance of duty. The 
theory upon which this suit is brought is tliat the défendant officers 
will do their duty and that the district attorney, among others, will 
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endeavor to proceed according to law, and, because this is expected, 
it is sought to enjoin him. 

The fact that the district attorney has a duty to perform implies 
in law a threat to do that duty, and such status constitutes the "act 
donc" as referred to in section 256. But such refinements are not 
necessary, because, in my opinion, the législative intent was broadly, 
among other things, to empower the corporation counsel (when re- 
quested by the head of an office) to appear in any case where the 
officer concerned was engaged in the performance of a public duty 
cast upon him, as distinguished from the performance of some act 
donc in his personal or private capacity. 

As Mr. Burr, the corporation counsel, is a soliciter duly admitted 
to practice in this court, the motion, for the reasons outlined, is 
denied. 

Settle order on two days' notice. 



THE SUTHEBLAND, 

(District Court, D. Maine. May 19, 1919.) 

No. 524. 

1. SeAMEN <g=>24 — BiGHTS OF FOKEIGN Seambn TO Wages — Stattjtb. 

Rev. st. § 4530 (Comp. St. § 8322), entltllng a seaman to receive on de- 
mand from the master of hls vessel half the wages he shall hâve earned 
at every port where the vessel, after commencement of voyage, shall load 
or deUver cargo, applies to seamen engaged on forelgn vessels whlle ta 
the ports of the United States. 

2. Seamen <g=>24 — Right of Seamen to Wages — Stattjte. 

Under Bev. St. § 4530 (Comp. St S 8322), when a vessel arrives at a port 
of the United States, a seaman thereof is enûtled to be paid one-half of the 
wages he has earned up to the tlme, and against such half there must 
be charged ail prior payments whlch he has recelved. 

3. Seamen <S=>24 — Bight of Seamen to Wages — Statutobt Time. 

Under Bev. St. § 4530 (Comp. St. § 8322), seamen on vessels comlng into 
the jurisdictlon of the United States are entitled to receive half their 
wages earned up to the tlme of demand in a port of the United States, if 
they hâve been on board or in the employ of the ship for at ieast flve 
days, and it is not necessary that a forelgn vessel be in an American 
port flve days before demand can be made. 

4. Seamen ©=24 — Bight of Seamen to Wages — Statutobt Beleasb fkom 

oonteact. 

Under Bev. St. § 4530 (Comp. St. § 8322), seamen of a forelgn vessel 
coming into a port of the United States, whose demand for half their 
wages was refused by the master on the ground they had shipped for a 12 
months' voyage, were released from their contracts, and became entitled to 
full payment of wages earned. 

In Admiralty. Libel by John Philips and others against the steam- 
ship Sutherland. Decree for libelants. 

Nathan W. Thompson and Emery G. Wilson, both of Portland, Me., 
for libelants. 
William H. Gulliver, of Portland, Me., for respondent. 
Geo. F. Gould, of Portland, Me., for claimant 

^ssFor other casea see Bame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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HALE, District Judge. The libelants, Philips and Desmond, are 
British subjects; Carlson is a Swedish subject. On February 5, 1919, 
they were shipped, in Wales, for a term of 12 months, on the steam- 
ship Sutherland, a British vessel — Philips and Carlson as able seamen, 
and Desmond as steward. The ship set ont on a voyage from Eng- 
land for foreign ports. On April 6th she arrived at the Grand Trunk 
wharf in Portland. Until that day the libelants remained in the service 
of the ship. After her arrivai in port, they went to the captain and 
demanded one-half of the money earned by them upon the voyage, 
less the amount which had been already paid them. The proofs indi- 
cate that such demand was made by Philips and Carlson on April 8th, 
and by Desmond on April 9th. The captain refused to pay them, de- 
claring, in substance, that they had signed for a 12 months' voyage; 
and that he would pay them nothing. The libelants then brought their 
libel to recover ail the wages due them up to the date of demand. 

The claimant défends on the ground that the statute under which 
the suit is brought does not apply to seamen who are subjects of for- 
eign govemments on foreign vessels ; and that in any event thèse sea- 
men were not entitled to make a demand for their pay, or bring suit, 
until the ship had been in port for at least five days. The claimant 
also urges that the seamen in this case had not made such pereniptory 
demands, or received such distinct refusai, as to entitle them to bring 
this Hbel. 

[1,2] Section 4530, Revised Statutes of the United States, as 
amended (Comp. St. § 8322), provides : 

"Every seaman on a vessel of the TJnited States shall be entitled to re- 
ceive on demand from the master of the vessel to which he belongs one-half 
part of the wages which he shall hâve then earned at every port where such 
vessel, after the voyage has been commenced, shall load or dellver cargo before 
the voyage Is ended and ail stipulations in the contract to the contrary shall 
be void: Provided, such a demand shall not be made before the expiration of, 
nor oftener than, once in flve days. Any failure on the part of the master to 
comply with this demand shall release the seaman from his contract and he 
shall be entitled to full paynient of wages earned. • • • Provided further, 
that this section shall apply to seamen on foreign vessels while in harliors of 
the United States; and the courts of the TJnited States shall he open to such 
seamen for its enforcement." 

By its express provision, this act applies to seamen engaged on for- 
eign vessels while in the ports of the United States. The prevailing 
construction of the statute by the fédéral courts is to the effect that, 
when a vessel arrives at a port, the seaman is entitled to be paid one- 
half of the wages he has earned up to that time, and that against such 
one-half there must be charged ail prior payments which he has received. 
In The London, 241 Fed. 863, 865, 154 G. G. A. 565, 567, in speaking 
for the Circuit Court of Appeals for the Third Circuit, Judge Buffing- 
ton said: 

"In adoptlng half payment to the seaman during thé voyage and half ré- 
tention by the ship until the voyage was over, Congress gave a substantlal por- 
tion of earned wages to the seaman while he was earning them, and retained 
a substantlal portion of the earned wages in the hands of the master as securi- 
ty that the seaman would stick by the ship until the voyage, for which both 
8hlp and seaman had contracted, was ended. This half and half division of 
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wages earned to any tlme when payment Is to be made Is workable, 1s 
«luitable, and is clearly stated In the act, and to our mlnd was what Congress 
bad In view in the statute." 

See, also, The Talus, 248 Fed. 670, 673, 160 C. C. A. 570, and Sand- 
berg V. McDonald, 248 U. S. 185, 195, 39 Sup. Ct. 84, 63 L. Ed. 200; 
The Exchange, 7 Cranch, 116, 3 L. Ed. 287; Patterson v. Bark Eu- 
dora, 190 U. S. 169, 179, 23 Sup. Ct. 821, 47 L. Ed. 1002; Wildenhus' 
Case, 120 U. S. 1, 19, 7 Sup. Ct. 383, 30 L. Ed. 565 ; The Ixion (D. C.) 
237 Fed. 142, 144; Neilson v. Rhine Shipping Co., 248 U. S. 205, 39 
Sup. Ct. 89, 63 L. Ed. 208. 

The theory of the courts appears to be that, under the statute, ail ves- 
sels coming into the jurisdiction of the country come under the laws 
and régulations of the United States, and that it is compétent for Con- 
gress to prescribe conditions of entry, and of clearance, for foreign ves- 
sels, since it may exclude them altogether. Under the construction giv- 
en this statute by the fédéral courts, I must conclude that the statute 
is applicable to thèse libelants, although they were foreign seamen on a 
foreign vessel. 

[3] The section of the statute governing the time for making the 
demand is : 

"Such demand shall not be made before the expiration of, nor oftener thaii, 
once in flve days." 

The prevailing construction given by the fédéral courts has been that 
the first payment shall not be made until the seaman has been on board, 
or in the employ, of the ship, for at least five days ; and that it would 
be unreasonable to hold that a foreign vessel must be in an American 
port five days before the demand can be made. The Delagoa (D. C.) 244 
Fed. 835, 836 ; The Pinna (D. C.) 252 Fed. 203, 205. In The Strathearn. 
239 Fed. 583, 586, the District Court of the Northern District of 
Florida held otherwise.'^ 

[4] In the case at bar the ship had been in port for at least two 
days before the demand was made. There is sharp contest as to wlieth- 
er the testimony shows such demand on the part of the libelants and 
such refusai on the part of the ship as will entitle the libelants to 
bring this libel. There is no need of stating the testimony upon this 
point. I am satisfied that a sufïicient demand has been proved, and 
that there was a clear and distinct refusai on the part of the ship. The 
proofs show that the captain did not ask for further time to get the 
money ; he refused to give the men their wages, saying that they had 
shipped for a 12 months' voyage. Under the express language of the 
statute : 

"Failure on tbe part of tlie master to comply with tbls demand shall release 
tbe seaman from bis conti-act, and he shall be entitled to fuU payment of wages 
earned." 

Under the plain reading of the law, I think the libelants are clearly 
within their rights. 

1 But see The Strathearn, 256 Fed. 631, — C. C. A. , and The Baltic, 256 

Fed. 95, — 0. C. A. . See, also, The Italler, 257 Fed. 712, C. O. A. . 
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The évidence before me is to the effect that the amount due to each 
libelant is as set forth in the libel. 

A decree may be presented allowing John Philips the sum o£ $98.74; 
Cari H. Carlson, the sum of $106.72; Harry Desmond, the sum of 
$148.95. The libelants recover costs. 

The libelants may présent a draft decree on May 24, 1919; claimant 
to présent corrections on or before May 29, 1919 ; decree to be settled 
Monday, June 2, 1919, at 10 o'clock a. m. 



THE JOSEPH PEBNE, SR. 
(District Court, E. D. New York. July 29, 1919.) 

COIXISION ®=>125 — EXTENT OF DAMAGES — EVIDENCE. 

Evidence that the port slde of Ubelant barge struck a pler, and that 
its starboard slde brought up against the port side of respondent tug, etc., 
held not to establish that certain damage to the starboard slde of the 
barge was caused by the collision. 

In Admiralty. Libel by Thomas McAndrews, Jr., against the steam 
tug Joseph Peene, Sr. ; the Ben Franklin Transportation Company, 
claimant. Decree for libelant. 

Macklin, Brown, Purdy & Van Wyck, of New York City, for 
libelant. 

Park & Mattison, of New York City, for claimant. 

CHATFIELD, District Judge. This suit has been brought for 
injuries received by the barge Thomas McAndrews upon the 5th day 
of Mardi, 1918. The McAndrews was at that time in tow of a tug 
the Joseph Peene, Sr., which attempted to land the barge at Pier 
46, Brooklyn. The destination was Hoboken, but the Peene took 
the McAndrews into Pier 46, intending to moor her there while going 
into the Erie Basin to get another boat. As they were rounding to 
at the end of the pier, the strength of the flood tide and the headway 
of the tow forced the port side of the barge, a little aft of amidships, 
against the corner of the pier. The tug had the barge upon her own 
port side, and as the barge came in contact with the pier the star- 
board side of the barge brought up against the port side of the tug, 
and it is alleged that one of the tug fenders also caused damage to 
the starboard side of the barge. 

Several hearings hâve been had at différent times in this case, with 
a view to obtain exact information as to the breaks which appear in 
the top rails of the barge, in order to ascertain whether thèse breaks 
were so situated and were of such a nature that they could hâve been 
caused by the blow in question. The deck of this barge is supported 
by crossbeams some 10 or 12 feet apart. On the port side the top 
rail extends back some 55 feet from the bow, where it laps the after 
top rail with a long beveled joint or scarf. The break was in the 
after port log, just back or ait of the joint in question. One of the 

^=9For other cases see same toplc £ KET-NUMBER In ail Key-Numbcrcd Dlgests & Indexes 
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crossbeams of the deck is located just forward of this joint. On the 
starboard side the forward top log was found cracked through the 
beveled portion at the after end of that top log, and opposite the 
forward beveled end of the top log running aft. This joint upon the 
starboard side of the boat was forward, however, of the cross deck 
beams above referred to. 

The libelant allèges that the forces opposed to each other between 
the corner of the pier and the fender of the tug resulted in a twisting 
squeeze, causing the break in question. It is évident that, as the top 
logs were bolted together at thèse beveled joints, force exerted against 
the port side would drive in the port top log, and thus carry with it 
the cross deck beams, and this in turn would tend to carry out the 
starboard top log. 

But the libelant argues that, if the starboard top log were thrust 
outward by this blow, the pressure of the boat fender against the 
joint in the top log on the starboard side would cause a break, which 
from the viewpoint of the entire top log as a whole, might seem to 
hâve been bent in. The respondent contends that, if the cross deck 
beam forced the starboard top log out, any obstruction, such as the 
fender of the boat, would hold the forward top log, and, if the top 
log broke aft of this obstruction, that the break must hâve been out- 
ward. 

It is apparent that the existence of the breaks on both sides of the 
boat would not settle by their mère présence the issue as to which of 
thèse théories is correct. If it were satisfactorily shown that both 
top logs were in good condition before the blow, and if the break was 
found upon both sides, the court would hâve to be compelled to reach 
the conclusion that in some way or other the blow had caused both 
breaks, even though the explanation of the défendant as to the prob- 
able resuit of such a blow in forcing the starboard top log out is the 
more natural to expect. The surveyors for both sides are reputable 
men, whose statements must be believed, and we hâve therefore an 
expression by the surveyor for the libelant that the break on the 
starboard side showed that the top log had been driven in. The impres- 
sion received by the surveyor for the claimant was that this top log 
had been driven out, but both surveyors agreed that the crack or 
break upon the starboard side was darker in color, and one surveyor 
for the claimant is positive that this dark color showed immediately 
after the break, indicating that the crack or break was old, and mere- 
ly presented a weak point in the top log on the starboard side, allow- 
îng it to be displaced by the force of the blow against the corner of 
the dock. 

The claimant's testimony is further borne out by the évidence of 
the witnesses for the tug, who testify that the tug was nowhere in 
contact with the side of the barge in the neighborhood of the break 
upon the starboard side, and that no fender was anywhere near this 
point. It is apparent that if the tug was fastened forward of this 
point, and thereby exerted some twisting force when the port side 
of the barge came in contact with the corner of the dock, the dam- 
ages resulting from the blow must be limited to the break upon the 
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top logs upon the port side, and to such damage as resulted from the 
(Iriving of the cross deck beams against the top rail upon the star- 
Ijoard sïde ; but the break in the starboard rail itself, and the expense 
of renewing the top rail, should not be charged against the tug. 

Upon ail of the testimony it would seem that the libelant has not 
shown that the damage to the top log upon the starboard side of the 
boat was entirely caused at the time of the accident. The boat has 
not been repaired. It is an old boat, and the breaks are such that the 
boat has continued to be used without repairs. This would bear out 
the theory that an injury to the top log upOM the starboard side might 
hâve been allowed to remain without repair from some previous blow, 
which did not necessitate immédiate attention. 

The libelant may hâve a decree for the damages inflicted upon the 
port side of the boat, for any damage to the deck beam, and for such 
damages upon the starboard side of the boat as are necessitated by the 
renewal of the rail and the préparation work incident to undertaking 
the repairs. The libelant will not be allowed to recover for the actual 
cost of the new top log upon the starboard side, nor for the immédi- 
ate work necessary to taking out the broken top log and putting the 
nev/ one in place. 



THE BESSIE L. MORSE. 

(District Court, D. Maine. May 12, 1919.) 

No. 507. 

Salvagb ®=>31 — RiQHT OF Captain and Ceew — Rescue feom Fxre. 

Wliere the captain and erew of a gasoline boat, on seeing smoke eorn- 
Ing from an auxiliary gasoline sctiooner, wliose flag was displayed, union 
down, as a call for help, went to her assistance, and towed lier tiirough 
rough water and some wind to the lee of an island, where the fire was 
extingulslied, thus incurring some danger, they were eutitled to $500 
salvage; the value of the schooner being from $2,800 to $5,000 or $6,000, 
and the value of thelr boat being from $5,000 to $6,000. 

In Admiralty. JJbél by Edward F. Brackett and another against 
the schooner Bessie h. Morse. Decree for libelants, in accordance 
with the opinion. 

Nathan W. Thompson and Emery G. Wilson, both'of Portland, Me., 
for libelant. 

Gerry L. Brooks, of Portland, Me., for claimant. 

HALE, District Judge. On the morning of November 30, 1918, 
the schooner Bessie L. Morse left Boothbay Harbor, Me., for Grand 
Manan, N. B., her home port. She is a two-masted schooner, with two 
gasoline engines. She is 76 feet long, 18^ feet beam, 6 feet deep, with 
a tonnage of 35 tons. She carried three men, Capt. Grosvenor C. 
Wells, Engineer Franklin, and a cook. When about a mile and a half 
east of Ram Island Light, and approximately one mile to the south 
of Inner Héron Island, fire broke out in her cabin. Capt. Wells gave 
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the alarm ; sait was thrown on the fire ; water was bailed up in buck- 
ets and used, with the effect of somewhat deadening the fire. En- 
gineer KrankUn went into the cabin, shut off the gasoHne on the 
port side, got the flag, and put it in the rigging as a call for help. On 
account of the nearness of the fire to the wheel, the vessel had to 
be steered by the use of a 10-foot pôle. The schooner was put on a 
northerly course up the Damariscotta river in an attempt to reach a 
beach. The wind was estimated to be 15 to 25 miles an liour. Short- 
ly after, motorboats came along and offered assistance; Capt. Wells 
replied that he was going to beach the schooner on Héron Island. 
Shortly after that the Monhegan came alongside, a line was thrown 
to her, and the Morse was taken in tow. 

The Monhegan is a gasoline boat 50 feet long, 10 feet beam, 7 feet 
deep, of a burden of 20 tons, owned by the two libelants. Shortly 
after 9 o'clock on the morning of November 30th she left New Har- 
bor, Me., for Boothbay Harbor. When nearly across to Thumbcap, 
Capt. Brackett sighted the Morse about 3 miles distant and ofï the 
island known as the Hypocrites. He called the attention of his son 
to the great volume of smoke coming eut of the af t part of the Morse. 
He shortly saw the mainsail of the schooner drop, fiâmes shooting out 
f rom around her house, and later the flag, run up in the main rigging, 
union down. Capt. Brackett immediately speeded up his boat and 
steered for the Morse. In about 15 minutes he arrived within hailing 
distance; he saw three men standing in the forward part of the ves- 
sel, and fiâmes shooting up out of the cabin window and companion 
way ; the mainsail was lashed against the starboard rigging ; the fore- 
sail and two jibs still up. The sea was running high. A towline 
was thrown from the schooner to the Monhegan. There were no 
beaches in that locality, except up the Damariscotta river, a distance 
of 3 or 4 miles. The testimony tends to show that the Morse, on 
the arrivai of the M'onhegan, was 300 to 400 yards to the windward 
of dangerous ledges, "and was making about the same leeway as 
headway"; that there was a choppy sea, and a ground swell heaving 
in. The Monhegan then towed the Morse to a point on the lee side, 
of Inner Héron Island, where the fire was extinguished, and the 
schooner was then towed to Boothbay Harbor. 

The testimony leads to the conclusion that the captain of the 
Morse was in appréhension of the loss of the vessel ; that before the 
arrivai of the Monhegan he was advised to leave her, and had some 
idea of doing so. In order to render the necessary assistance, the 
libelants were compelled to expose their boat to some péril, by bring- 
ing her alongside a burning gasoline schooner, it being évident that 
there was gasoline aboard, and that there was danger of loss to any 
boat coming in contact with the burning vessel. The value of the 
Morse is variously estimated from $2,800 to $5,000 or $6,000. The 
value of the Monhegan was from $5,000 to $6,000. 

The claimant urges that only a short time was consumed in ren- 
dering the salvage services, and that such services should be regard- 
ed, not in the nature of salvage, but merely as towage. 

On examination of the proofs, it is clear that the services rendered 
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by the Monhegan were voluntary, performed with promptness and 
efficiency, and under circumstances which seemed to require prompt 
service. Danger was apparent from the évident existence o£ gas- 
oline tanks aboard the Morse, and the knowledge that such tanks 
were liable at any time to explode. The services were clearly in the 
nature of salvage; they were not performed merely to "expedite the 
voyage" of the Morse. The Ann C. Stuart (D. C.) 245 Fed. 679, 680; 
The Rebecca Shepherd (D. C.) 148 Fed. 727. In the Lottie E. Hop- 
kins (D. C.) 133 Fed. 405, 408, this court had occasion to cite Baker 
V. Hemenway, 2 I^ow. SOI, Fed. Cas. No. 770, in which case Judge 
Lowell held that the intent of Congress was clearly to give to tugs 
sufficient gratuity to induce prompt and even eager assistance, and that 
the award should be enhanced slightly by a great value at risk, "though 
in no important or definite proportion to value." In the case at bar 
it is not important to consider the diverse testimony as to the value 
of the Morse. The award must be given, as was said in The Lyman 
M. Law (D. C.) 122 Fed. 816, not upon any mère arbitrary judgment, 
but under the principles of the law of salvage, which fixes the différ- 
ent éléments, stated in that case, which go to make up a salvage 
award. It is not necessary, however, to consider in détail precise- 
ly what éléments enter into an award. Clearly an award should be 
given sufficient to encourage tugs to expose themselves to some 
danger in rendering service to a vessel in distress. Under the 
proofs, I cannot allow the full sum asked for by the libelants; but 
I think it reasonable to give an award of $500. This is to be in full 
to the libelants for ail participating in the salvage service. The libel- 
ants recover costs. 

A decree may be presented in accordance with this opinion. 



SPKINGFIELD LIGHT, HEAT & POWER CO. v. NORFOLK & W. RY. CO. 

(District Court, S. D. Ohlo, W. D. Jtine 11, 1919.) 

No. 20. 

1. Carbiebs <@=5»43, 91 — Right of Pbecedence oveb Commercial Butebs on 

contbacts foe fuel. 

A rallroad company, havlng a contract with a coal company to furnlsh 
coal for its englnes, on which the coal company was delinquent, after no- 
tice of such Intention, held to hâve the rlght to refuse to accept for trans- 
portatlon cars of coal consignée! to a commercial buyer, and to approprlate 
such coal to Its own use under the contract, where it was necessary to 
enable it to operate its trains. 

2. Cabbiebs <S=>158(1) — Contbact Fixing Measube of Dai^aoeb fob Loss ob 

Damage to Coal Shippeb Valid. 

Where, under the flled and publlshed tarifCs of an Interstate rallroad 
company, the rate on coal was based on Its value at the mines where 
shipment was made, a provision of such tarlffs, which became a part 
of its contracts of carriage, that the amount of any loss or damage for 
whleh the company was liable should be computed on the value of the 
property at the time and place of shipment, as applled to a coal shipment 
is valld and enforceable. 
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At Law. Action by the Springfield Light, Heat & Power Company 
against the Norfolk & Western Raihvay Company. On demurrer to 
two paragraphs of answer. Overruled. 

Hagan & Hagan, of Springfield, Ohio, for plaintifï. 

Hollister & Hollister and Joseph Wilby, ail of Cincinnati, Ohio, F. 
Markoe Rivinus, of Philadelphia, Pa., Lucian H. Cocke, of Roanoke, 
Va., and Théodore W. Reath, of Philadelphia, Pa., for défendant 

HOLLISTER, District Judge. Heard on demurrer to the second 
and third défenses. The pétition allèges, in substance : 

[1] Plaintifï is a corporation of Ohio, doing business at Springfield, 
in that state. The défendant is a corporation of Virginia, and is a 
common carrier, operatin^ a railroad from Chatteroy, W. Va., to 
Portsmouth, Ohio, and from Portsmouth to Columhus, and from Ports- 
mouth to Cincinnati. It opérâtes its spur track from Chatteroy in a 
westerly direction about two miles, to the mine of the Bufïalo Coal 
(Collieries ?) Company. Raintifï, April 1, 1916, contracted with the 
coal company for certain coal, to be delivered during the year begin- 
ning April 1, 1916, "by the terms of which contract said coal was to 
belong to the plaintifï when put on board cars at said mine." The 
coal company delivered to défendant at the mine, in cars of the de- 
fendant, coal for shipment by the défendant to the plaintifï at Spring- 
field, 39 carloads between October 27, 1916, and February 26, 1917, 
both inclusive, aggregating 1,891.6 tons, and 400 tons after Febru- 
ary 26th. The coal was consigned and shipped over the defendant's 
rails to Glen Jean, Ohio, and thence to Springfield via the Détroit, 
Toledo & Ironton Railway. The défendant, although well knowing 
that the coal belonged to the plaintifï, hauled the cars on the spur 
track to Chatteroy, thence over its lines to points unknown to plain- 
tifï, and converted the same to its own use, by using it £is fuel for 
its engines, the market value of which coal, at Springfield, at the time 
of its conversion, was $7.25 a ton, and the freight rate $1.25 a ton. 
Judgment is prayed for $13,749.60, the measure of damage claimed 
being at $6 a ton for 2,291.61 tons. 

The amended answer, after some admissions with which we need 
not concem ourselves now, makes déniai, as a first défense, of ail of 
the allégations of the pétition except those specifically admitted. The 
allégation that the coal was to belong to the plaintifï, and that the 
coal company delivered to défendant at the mine the coal for ship- 
ment to the plaintifï, were included in the gênerai déniai. By way of 
second défense the amended answer says: 

"The mlning company (the shlpper), at the tlpple at the mines, tacks a card 
or tag to the slde of the car, which Indicates to the agents of the railway 
company who are to move the car that the car Is to go to the designated scales 
(Bast Portsmouth) for welghlng. In some instances the car is tagged to the 
shipper or his sales agent at scales, and in others the ulthnate consignée, des- 
tination, and route beyond scales are shown on the tag. When the car reaches 
the scales it Is weighed and a wayblU Issued for further transporta tlon of 
the car, showlng the ultimate consignée, destination, and route, Information 
derived from the shipper or sales agent at scales or from the mine tag. 
From scales report is made to the shipper of the welght of the car and that 
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the car Is In transit to destination as directed. At ail tîmes stated In the 
pétition the Buffalo Collieries Company liad notice of this custom and metliod 
of handling carload slir^iments of coal. 

"On February 10, 1916, the Buffalo Collieries Company entered into two con- 
tracta with the défendant, Norfolk & Western Rallroad Company, to sell 
the railway company coal for one year from April 1, 1916; one contract was 
for delivery of run of mine coal for a period of one year from April 1, 1916, m 
minimum amount of 7,800 tons and maximum amount of 11,700 tons, accord- 
ing to the réquisitions of the railway company, but In gênerai at a uniform 
raonthly rate of about 650 tons minimum and 975 tons maximum; the other 
contract was for delivery of stoker coal for the period of one year from April 1, 
1916, in minimum amount of 12,000 tons and maximum amount of 24,000 tons, 
according to the réquisitions of the railway company, but In gênerai at a uni- 
form raonthly rate of about 1,000 tons minimum and 2,000 tons maximum. 
The ton referred to in thèse contracts was therein stipulated to mean the long 
ton of 2,240 pounda. During ail of the time set forth In the pétition, the Buffa- 
lo Collieries Company was dellnquent In the amount of coal requlsltioned by 
the railway company and contracted to be delivçred in accordance with the 
terms of the contract. During ail of the tIme set forth In the pétition, the 
défendant railway company needed this particular coal to operate its rallroad. 

"The flrst six cara enumerated In the pétition were tagged in accordance 
with the above-described custom from the mine of the BufiCalo Collieries Com- 
pany. The coal was tagged to scales at East Portsmouth, and the tags Indl- 
càted the date when tagged, the grade of the coal, the car initial and number, 
the consignée as the Sprlngfield Light, Heat & Power Company, the destina- 
tion as Sprlngfield, Ohlo, and the route Détroit, Toledo & Ironton. Because 
the Buffalo Collieries Company was dellnquent under Its fuel contracts with 
the railway company, and because of the railway company's need of the coal 
for its railway opération when the cars arrived at East Portsmouth, the said 
coal was taken for this purpose and applied to the delinquency of the said fuel 
contracts, and the said Buffalo Collieries Company was so notlfled. No way- 
bill was Issued for the said coal at scales. 

"Ail the other cars of coal set forth In plaintiff's pétition were tagged as 
described herein by the Buffalo Collieries Company as shipper, and at the 
time the said cars were tagged the Buffalo Collieries Company was delln- 
quent in its said fuel contracts with the railway company. In accordance with 
préviens notification to the Buffalo Collieries Company the railway company 
decllned to accept the said cars so tagged for commercial shlpment to fho 
plaintlff, but in accordance with préviens notice to the Buffalo Collieries Com- 
pany indieated its declination to accept said coal for commercial conslgnment 
by changing the tags tacked to the cars by the Buffalo Collieries Company, so 
as to show the Norfolk & Western Railway Company as consignée In place of 
the plaintlff, the Sprlngfield Light, Heat & Power Company, and the said coal 
was thereby received by the raiUvay company only as In performance of the 
obligation of the Buffalo Collieries Company upon its fuel contracts with the 
railway company. The said coal was used by the railway company for the 
necessary opération of its railway. No waybill was issued for the said coal. 

"The railway company further avers that it bas pald the Buffalo Collieries 
Company for the coal so applied in the month of October, 1916, to the perform- 
ance of its said fuel contracts with the Buffalo Collieries Company at the priées 
agreed upon in the said contracts, and that the Buffalo Collieries Compsiny 
bas accepted such payments for said coal; and the railway company avers 
that it bas offered to pay and is now ready to pay to the Buffalo Collieries 
Company for the remaining coal so applied the priées agreed upon in said con- 
tracts." 

And for a third défense: 

"The défendant, Norfolk & Western Railway Company, was at ail timcs 
mentloned In the plaintiff's pétition and is a common carrier of freight, operat- 
ing Unes of steara railroad through the states of West Virginia, Ohio, and 
other States. In the opération of said railway the défendant was at the times 
mentloned and Is a common carrier of freight in Interstate commerce and as 
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sueh subject to the act of Congress of February 4, 1887, known as the 'Act to 
Regulate Commerce,' and the acts amendatory thereof. And before the tlmes 
above mentioned the défendant had filed with the Interstate Commerce Com- 
mission and had published, as required by the said act to regulate commerce, 
as amended, tariffs of charges publishing commodity rates for the carrlage of 
coal, which tariffs contain rules and régulations affecting the value of the car- 
rier service so ofCered. By the published terms of its said coal tariffs in er- 
fect during ail of the times mentioned in the plaintifC's pétition, the carriage 
of the coal specifled In the plalntlff's pétition was subject to the foUowing 
rule or régulation: "The amount of any loss or damage for which any carrier 
is liable shall be computed on the basis of the value of the property at the 
place and time of shipment.' 

"The défendant accordingly avers that If the plaintlff suffered any damage, 
which is denied, the meaaure of such damages is as above prescribed by the 
published coal tariff, a measure frora which the défendant may not lawfully 
départ. The défendant flnally avers that the value of the coal at the time and 
place of shipment was materially less than the alleged market value of the 
coal at Springfleld, Ohio, $7.25 per ton, as averred in the plalntlff's pétition." 

Plaintiff contends that inasmuch as the second défense does not spe- 
cifically deny the petition's allégations of ownership in the plaintiff and 
that the coal was delivered to the défendant for shipment to plaintiff, 
that, notwith standing the déniai of thèse allégations in the first dé- 
fense, they must be considered as admitted when the facts averred in 
the second défense are considered. Therefore plaintiff says 'that, it 
necessarily appearing that plaintiff was the owner of the coal deHver- 
ed to the défendant for shipment and appropriated by défendant for 
its own use, a clear case of conversion is made out. 

The case, however, is not so simple as that, for it is clear enough 
that in the second défense the défendant intended by the spécial cir- 
cumstances averred to deny, in addition to its gênerai déniai in the 
first défense, that the plaintiff was the owner of the coal, or that it 
had ever received the coal for shipment to the plaintiff. Of course, 
every défense stands by itself , and it would be better (though not de- 
cided to be necessary) to incorporate in the second défense a spécifie 
déniai of thèse important allégations. That might be donc by a short 
mterlineation, and the case will be considered as if that were made. 

The second défense makes no distinction between the first six car- 
loads and those foUowing, constituting the great bulk of the coal in 
question. There is a marked distinction, it would seem, for the reason 
that the very stibstance of the défense is that under the circumstances 
the défendant never received the coal for delivery to plaintiff; that 
the défendant, as between the Collieries Company and itself, was the 
owner of the coal the Collieries Company had contracted to deliver 
to it, and as between itself and the plaintiff that it had prece- 
dence over the plaintiff in the delivery to it of coal, because the coal 
contracted to it was for fuel purposes, without which it could not 
operate its railroad at ail, either for patrens of the mine or for the 
public generally. 

The six cars tagged by the Collieries Company for the plaintiff and 
hauled to East Portsmouth for weighing had been in fact and accord- 
ing to custom delivered to défendant, and received by it for delivery 
to plaintiff. Assuming, but not deciding, that defendant's necessity 
morally justified its taking the six cars in order to keep its railroad 
260 F.— 17 
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running, the court can see no reason why the défendant should not 
pay the plaintiff for them. The Collieries Company having thus 
offered the coal for shipment to the plaintiff, and the défendant hav- 
ing received it for shipping to plaintiff, an absolute duty was imposed 
on the défendant, as a common carrier, to deliver the coal at the 
designated destination, for it was plaintiff's coal, not only through 
plaintiff's contract with the Collieries Company, but because of de- 
fendant's relation as common carrier to the consignée. 

The rights of the parties to the balance of the coal, however, are 
not so easily determined. The Collieries Company had, it is true, 
after filling cars with coal at the mines, tagged them for transporta- 
tion to the plaintiff at Springfield; but the cars were not moved in 
pursuance of that désignation, but the défendant removed the tags 
and tagged the cars to itself as consignée, indicating its intention 
thereby not to receive the coal for shipment to plaintiff, and having 
theretofore notified the Collieries Company that it had appropriated 
the six cars under its fuel contract to supply its fuel needs. 

Plaintiff's claim is that the Collieries Company actually did deliver 
to défendant, for shipment to plaintiff, and thereby title passed to 
plaintiff; that the coal being tendered for carriage to the plaintiff, 
the défendant "was bound to receive it and carry it for that purpose, 
or to reject it altogether and take such légal conséquences as might 
follow the rejection," and cites Atlantic, etc., Co. v. Vulcanite, etc., 
Co., 203 N. Y. 133, 96 N. E. 370, 36 L. R. A. (N. S.) 622, to the prop- 
osition that: 

"A bailee for hlre to transport and store material for the bailor, who con- 
tracta to purchase a quantity of such material from the bailor, cannot fill the 
order from material in hls possession, without the consent of the bailor, and 
his attempt to do so will justify termlnation of the baUment." 

But défendant, while admitting that as a gênerai rule a common 
carrier is bound to accept goods tendered to it for shipment, avers 
that under the circumstances of this case it was not bound to accept 
shipment. An analysis of its position would seem to indicate that 
there are two reasons which excused it, both involving the fact that 
the coal was necessary for the actual opération of its railroad. 

One reason is that the coal was, in substantial effect, as against the 
plaintiff, its own coal, which the Collieries Company had agreed to 
deliver, but was delinquent, and that, being necessary fuel coal, it 
took precedence over the plaintiff as contractée for commercial coal. 

The other reason is that the tender by the Collieries Company to it 
was of the Collieries Company's own wrongdoing, after notice of de- 
fendant's insistence on the receipt of its fuel coal under the contract, 
and that plaintiff cannot take advantage of the wrongdoing of the 
Collieries Company, and thereby force on défendant the relation of 
common carrier, and thus give it, as purchaser of commercial coal, 
an advantage over the défendant as purchaser of the very fuel coal 
necessary in its opérations. 

On the case as it stands, if the coal were plaintiff's coal, and the 
défendant bound to transport it, it could not do so, because it would 
not hâve the coal necessary to fire its engines, and the plaintiff's coal 
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would remain at the mines, of no benefit either to the plaintiff, or to 
the défendant, or to the Collieries Company. It would not seem nec- 
essary to cite authorities to the proposition that a railroad cannot be 
operated without fuel for its engines ; but the Interstate Commerce 
Commission, in working out problems before it, has so said, in Traer 
V. Railroad, 13 Interst. Com. Comn. R. 451. In Royal Coal & Coke 
Co. V. Southern Ry. Co., 13 Interst. Com. Comn. R. 440, 447, it was 
said: 

"The railroads must hâve fuel ; they are entltled, and Indeed requlred by 
law, to take ail proper and just measures to assure the regularlty and eer- 
talnty of thelr fuel supply. • • • " 

The appropriation of this coal by défendant would not be the exer- 
cise of any paramount right by which the property of the plaintiff was 
taken without compensation. It merely amounts to postponing plain- 
tiff's delivery until défendant may hâve the coal to operate its railroad 
and then serve plaintiff. 

It would seem that, in the nature of things, the mine owner having 
contracts to deliver commercial coal, and having contracta with the 
railroad company, operating to and from its mine, for the railroad 
company's necessary fuel coal, that it is the duty of the mine owner 
to supply the fuel coal before supplying the commercial coal. Indeed, 
one would think that the contractor for commercial coal would be 
bound by the implication that the mine owner with whom he had con- 
tracted would, if the mine owner had also a contemporaneous contract 
with a railroad company for fuel coal, necessarily fîU its contract with 
the railroad company first, at least to the extent of sufficient coal to 
enable it to carry commercial coal to the end of its line. 

The Interstate Commerce Commission had somewhat the same ques- 
tion, arising in a différent way, in Royal Coal & Coke Co. v. Southern 
Ry. Co., 13 Interst. Com. Comn. R. 440. One of the questions there 
went to the relative rights of contractors for commercial coal and rail- 
roads contracting for fuel coal at the same mine, with respect to the 
distribution of cars in times of car shortage. In the opinion (Com- 
missioner Cockrell) it was said (page 448) : 

"The carrier must be free to contract for the total output of a mine, If It 
80 desires ; or it may contract for any part of a mine's output lésa than tie 
whole, and it is entltled to get its fuel coal first, for without fuel it cannot 
haul even commercial coal to its destination, to say nothing of complying with 
its obligations to the public at large; but in ail its acts it must deal even- 
handed justice In the matter of car distribution as in the matter of rates, il 
a mine contracts to furnish only a part of its output to the railroad for fuel, 
and if the filling of its contract with the railroad calls for its full pro rata of 
cars, or more, then it should not receive other cars for commercial shipments, 
If such a mine in filling its contract to supply fuel coal to the railroad does not 
exhaust its équitable pro rata of cars, then cars should be given It for com- 
mercial shipments sufficient to complète its full pro rata share of ail avallable 
cars." 

This is a distinct récognition of the undeniable fact that, in the na- 
ture of things, the carrier, in order to carry from a mine any com- 
mercial coal at ail, must bave that mine owner fulfill its fuel contract 
with the railroad. When, therefore, this coal was placed on the de- 
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fendant's cars, and the défendant, without moving it, and after notice, 
asserted the right of precedence which necessity gave it, the plaititifï 
had no right to complain o£ mère postponement of delivery to it un- 
der its contract with the Collieries Company. 

The rule that a common carrier is bound to receive goods tendered 
for carriage is not hard and fast. There are reported cases shovving 
exceptions. In The Idaho, 93 U. S. 575, 23 L. Ed. 978, it was held that 
a common carrier may show, as an excuse for nondelivery pursuant to 
his bill of lading, that he has delivered the goods upon the demand of 
the true owner. 

In Valentine v. Long Island R. R. Co., 187 N. Y. 121, 79 N. E. 
849, it appearing that the railroad company, having received certain 
rails for shipment over its lines, without knowledge that the rails 
were its property, and afterwards discovered that they were, had the 
right to appropriate the rails. In both of thèse cases the tender, the 
acceptance, the delivery were without question. 

In the case hère the Railroad Company notified the Collieries Com- 
pany that it would not accept for shipment the commercial coal, and 
laid claim to the coal as its own. The Collieries Company could not 
force it into the relation of a common carrier, when it, without fault 
on its part, was unable to perform what would ordinarily be the duty 
of a common carrier, when it had given notice of its inability to per- 
form the service due and demanded of it as a common carrier. The 
Suprême Court of the United States say so in Eastern Railway v. Lit- 
tlefield, 237 U. S. 145, 35 Sup. Ct. 491, 59 L. Ed. 878, in so many 
words : 

"But where, without fault on îts part, a carrier is unable to perform a serv- 
ice due and demanded, it must promptly notify the shipper of its inability ; 
otherwise, the réception of goods without sueh notice will estop the carrier 
from settlng up what would otherwise hâve been a sufflclent excuse for refus- 
Ing to accept the goods, or for delay in shipment after they had been received." 

That case also had to do with car shortage which made it impossible 
for a carrier to furnish a reasonable number of cars for an accepted 
shipment, and it was held that the carrier, though not responsible for 
the car shortage, could not avoid liability, since it had given no notice 
to the shipper. Plaintiff's counsel say that the statement quoted is a 
dictum only. If it is, it has, nevertheless, coming as it does from the 
Suprême Court, a very persuasive influence. 

The case hère is stronger than that, for shipment was not accepted, 
and the notice said it would not be accepted. The wrongdoing of the 
Collieries Company in tagging the cars for the plaintiff contrary to the 
notice could not, as heretofore said, compel the défendant into a rela- 
tion it expressly declined, for justifiable reasons, to assume. This 
particular coal, as between défendant and plaintiff, helonged to de- 
fendant, and it owed the plaintifï no duty with respect thereto. 

Since the demurrer goes to the whole défense, and the défense be- 
ing good as to the cars other than the first six cars, the demurrer must 
be overruled. 

The question raised by the demurrer to the third défense is whether 
or not, for those six cars, the défendant must pay their value at the 
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time and place of delivery or their value at destination ; the former 
value being alleged to be less than the latter. 

[2] This demurrer will be overruled, also, for the reason that the 
published terms of defendant's coal tarifïs in effect at the time, filed with 
the Interstate Commerce Commission and published according to law, 
fix the measure of damage for loss or damage on the basis of the value 
of the property at the place and time of shipment. Of course, the 
tariflf rates are measured by the value of the service. The published 
rate is on the basis of the value of the coal at the mine. À greater 
value than that would call for a higher rate than the published rate. 
To permit the plaintifï to recover for a greater value than at the mine, 
while paying the same rate as other shippers, would be a discrimina- 
tion in favor of the plaintifï. 

The subject was dealt with in Shafïer v. Railway Ce, 21 Interst. 
Com. Comn. R. 8. In that case the bill of lading contained an agree- 
ment the effect of which was substantially the same with respect to 
the amount of loss or damage, and fixing it as cf the value of the 
property at the place and time of shipment. In the report of the com- 
mission in that case it was said: 

"The contract complained of admlttedly changes the common-law rule 
which makes the carrier liable for the value of the property at the place of 
destination." 

It was held also that the contract did not attempt to relieve the car- 
rier from the payment of the full value of the property, but only de- 
termined the time, place, and manner in which that value should be 
défini tely ascertained, and a number of cases are cited to the point 
that such an agreement is not at ail a limitation of the carrier's lia- 
bility and is reasonable. See, also, Rogan v. Railwav Co., 51 Mo. App. 
665; Grubbs v. Railroad Co., 101 S. C. 210, 85 S.'E. 405. It is true 
that a bill of lading (both a contract and a receipt; Pollard v. Vinton, 
105 U. S. 7, 8, 26 L. Ed. 998) was involved in that case, and there is 
none hère; but the plaintifï is claiming, and it is hère held as to the 
six cars, that a contract of carriage had been entered into. 

The quoted provision of the régulations fixing the damage was a part 
of the law of that contract, and was carried into it and becomes as 
much a part of it as if written into a bill of lading. Apparently, the 
ordinary rule permitting an élection to sue for breach of contract or 
for the tort does not obtain in cases such as thèse. It was said by Mr. 
Justice Hughes, in Georgia, etc., Railway Co. v. Blish Milling Co., 241 
Ù. S. 190, 197, 36 Sup. Ct. 541, 544 (60 1. Ed. 948): 

"It Is ursed, however, that the carrier in making the misdellvery con- 
verted the flour, and thus abandoned the contract. But the parties could not 
waive the terms of the contract under which the shipment was made pursuant 
to the fédéral act; nor could the carrier by its conduct give the sliipper the 
right to ignore fhese terms, which wore applicable to that conduct, and hold 
the carrier to a différent responsihility trom that flxed by the agreement 
made under the published tariffs and régulations. A différent view would 
antagonize the plaln policy of the act and open the door to the very abuses 
at which the act was almed." 

An order may be taken overruling the demurrers. 
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GULF & S. I. E. CO. V. GUL.F REFINING CO. et al. 
(District Court, S. D. Mississippi, Jacltson Division. September 4, 1919.) 

No. 94. 

1. Removal of Causes <S=»49(3) — What Constitutes Sbp arable Controverse 

AUTHORIZING REMOVAI,. 

While a défendant bas no riglit to say that an action shall be several 
whicb plaintlfE elects to make Joint, yet if the complalnt In a joint ac- 
tion of tort by a résident plaintifC agalnst a résident and nonresident 
défendant falls to allège faets sbovk'ing a joint cause of action, or allèges 
facta sbowmg separate causes, or fails to allège faets shovi^ing any cause 
of action agalnst the résident défendant, there is a separable controversy, 
vettich entitles tbe nonresident défendant to remove the cause. 

2. CoNTBiBUTioN <®=5 — Weongdoeh Eesponding in Damages Cannot Obtain 

Contribution fkom Anotheb Wrongdoeb. 

Where wrongdoers are equally culpable, one who bas been made to re- 
spond In damages for the injury cannot maintain an action for contribu- 
tion agalnst another. 

In Equity. Suit by the Gulf & Ship Island Raiiroad Company, a 
corporation organized under the laws of Mississippi, against the Gulf 
Refining Company, a corporation organized under the laws of Pennsyl- 
vania, and J. h. Carr and Mrs. May Blackwell, citizens of Mississippi, 
which was begim in the chancery court of Smith county, Miss., but was 
removed by the named nonresident défendant to the fédéral court. On 
motion to remand. Motion denied. 

T. J. Wills, of Raleigh, Miss., for plaintiflf. 

Hirsh, Dent & Landau, of Vicksburg, Miss., for défendants. 

HOLMES, District Judge. This is a motion by the plaintifF to re- 
mand the cause to the state court. The suit was filed by the Gulf & 
Ship Island Raiiroad Company, a Mississippi corporation, seeking in- 
demnity or contribution from the défendants, the Gulf Refining Com- 
pany, a Pennsylvania corporation, and J. L- Carr and Mrs. May Black- 
well, individual citizens of Mississippi, alleged to be joint tort-feasors 
with the plaintifif in the commission of an injury which has been fully 
satisfied solely by the plaintiff. 

In the absence of a showing that the résident défendants were fraud- 
ulently joined for the purpose of preventing a removal, the faets as 
stated in the plaintiff's pleading are décisive of the nature of the contro- 
versy. Chicago & Alton R. R. Co. v. McWhirt, 243 U. S. 422, 37 
Sup. Ct. 392, 61 L. Ed. 826. Accordingly on this motion we must 
look to thèse faets to ascertain whether the case stated is one of joint 
liability against ail of the défendants, or whether the faets reveal a 
separable controversy whoUy between the plaintiff and the noni-esident 
défendant. 

The Gulf Refining Company extracts, manufactures, and sells at 
Wholesale and retail kérosène, gasoline, and other petroleum products. 
Pursuant to orders previously given to one of its traveling salesmen, 

^:=For other cases eee same topio & KEY-NUMBBR In aJl Key-Numbered Dlgests & Indexe» 
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the Guif Refining Company intended to ship to J. L. Carr, a retail 
country merchant, a drum of kérosène, and to E. Burnham three 
drums of gasoline. The drums were of iron, and were designated by 
stock numbers indented into the métal. The drum of kérosène intended 
for J. L. Carr carried the stock number 23937, and one of the drums 
of gasoline intended for E. Burnham bore the number 9770 ; the other 
numbers of the gasoline drums being immaterial. The bills of lading, 
waybills, and freight bills were made out correctly, and showed that 
Carr was to get the properly numbered drum of kérosène and Burn- 
ham the properly numbered three drums of gasoline. Both consign- 
ments were destined to stations on the Une of the Gulf & Ship Island 
Railroad Company, the last of two Connecting carriers over which the 
shipments were routed. In addition to being identified by stock num- 
bers indented in the iron drums, which corresponded with the numbers 
on the bills of lading, waybills, and freight bills, shipping tags were 
prepared by the consignor's clerk; a cream-colored tag bearing the 
address, "J- L. Carr, Taylorville, Miss.," to be attached to the drum 
of kérosène, and three red tags for the gasoline drums, with the inscrip- 
tion, "E. Burnham, Magee, Miss." 

And hère is where the initial error occurred. Through the négli- 
gence of the nonresident and removing def endant's employé, the cream- 
colored tag was attached to drum numbered 9770, containing gasoline, 
and one of the red tags was attached to drum numbered 23937, con- 
taining kérosène. With this conflict between the addresses on the tags 
and the stock numbers on the drums and shipping bills, the three drums 
of gasoline and one of kérosène were delivered to the Mississippi 
Central Railroad Company, the initial carrier, and by it delivered to 
the plaintifF, the last carrier, which did not notice, or neglected to re- 
gard, the said conflict, and, in accordance with the addresses on the 
tags, delivered the drum of gasoline numbered 9770 to Carr, at Taylor- 
ville, and the drum of kérosène numbered 23937 and two drums of 
gasoline to Burnham, at Magee. 

The résident défendant J. L,. Carr thereafter carried the drum so 
delivered to his store, and, with the assistance of his clerk, the other 
résident défendant, Mrs. May Blackwell, poured its contents into a 
kérosène tank used for retailing, and, as alleged in the bill of com- 
plaint : 

"With the Information from the défendant oU company, charglng them 
with notice of the llkelihood of the said oil company's having made a mistaUe 
In the shipnient, sold the said oil as kérosène, and wrongfully and unlawfuUy 
represented the said oil to be kérosène, when by the use of ordinary care and 
caution they could and should hâve known that It was gasoline." 

But it is not alleged what the information, "charging them with 
notice of the likelihood of the oil company's having made a mistake," 
consisted of, nor how by "the use of ordinary care and caution they 
could and should hâve known that it was gasoline." Thèse are mère 
conclusions of the pleader, who should state the facts from which he 
makes thèse déductions. 

Among the purchasers at Carr's store of this gasoline for kérosène 
was Archie Yelverton, to whom the résident défendant, Mrs. May 
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Blackwell, sold a gallon of supposed kérosène, which, while being 
used in his home as kérosène for illuminating purposes, because of its 
highly volatile and inflammable characteristics, exploded and burned 
to death two of his daughters. 

Suits for the wrongful deaths were instituted against the Gulf Re- 
fining Company and J. L. Carr. The nonresident and removing de- 
fendant induced the plaintiffs in thèse suits to dismiss them and file 
other suits against the Gulf & Ship Island Railroad Company as sole 
défendant in each. Thèse suits resulted in judgments against the 
railroad company for sums aggregating $50,CXX), which were satisfied 
in full by the payment of $17,500 in settlement of both judgments, and 
$2,500 in payment of court costs and reasonable attorney's fées. 

The railroad company, by suit in equity, is now demanding indemnity 
in the sum of $20,000, the amount actually paid in satisfaction, upon 
the theory that its négligence, in not having detected the error of the 
oil company in mislaheling the drums and thereby preventing the sale 
by the other two défendants of gasoline for kérosène, was slight and 
secondary to the négligence of the défendants, who were primarily 
liable for the injuries for which the plaintiff has been compelled to 
pay damages. 

The record and voluminous briefs bristle with many interesting ques- 
tions of remote and proximate cause, joint and several tort-feasors, 
and contribution and indemnity between wrongdoers ; but for the pur- 
pose of this motion it is only necessary to détermine whether there 
is a separable controversy between the plaintifï and nonresident de- 
fendant which will warrant a removal. 

[ 1 ] It has been repeatedly held that the cause of action is the sub- 
ject-matter of the controversy, and that is, for ail the purposes of the 
suit, whatever the plaintifï déclares it to be in his pleadings. While 
it is true that a défendant has no right to say that an action shall be 
several which a plaintiff elects to make joint, yet if the complaint 
fails to allège facts showing a joint cause of action, or allèges facts 
showing separate causes, or fails to allège facts showing any cause of 
action against the résident défendant, then there is a separable con- 
troversy which entitles the nonresident défendant to remove. 

In reversing the case of McAUister y. Chesapeake & Ohio Railroad 
Co. (D. C.) 198 Ped. 660, the Suprême Court, in 243 U. S. at page 302, 
37 Sup. Ct. 274, 61 L. Ed. 735, examines first the liability of the rési- 
dent défendant, and having reached the conclusion that the complaint 
stated a case against the résident défendant, said : 

"There remains only the question whether the aniended pétition states a 
cause of action against the lessor" (nonresident and removing défendant). 

And, having come to the conclusion that the lessor was also liable, 

it was said : 

"Since the amended pétition states a joint cause of action against the Ken- 
tucky company and the Virginia company, the claim that there is a separablo 
controversy in the case, justifying removal by the latter company, must fail ; 
and since no facts are alleged in support of the charge that the joinder of the 
two corapanies is fraudulent, except that it was made for the purpose of pre- 
venting removal to the fédéral court, thia claimed reason for removal musc 
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also fan (Illinois Central R. R. Co. v. Sheegog [126 Ky. 252, 103 S. W. 323, at- 
firmed 215 U. S. 308, 30 Sup. Ot. 101, 54 L. Ed. 208], and C. & 0. Ry. Co. v. 
Coekrall [232 U. S. 146, 34 Sup. Ct. 278, 58 L. Ed. 544]), supra, and therefore the 
décision of Ihe District Court Is reversed, and the case inust be remanded lo 
ibe State court." 

The McAllister Case (D. C.) in 198 Fed. 660, therefore, was re- 
versed, on the ground that the complalnt stated a joint cause of action 
against both défendants, and the inference is strong that, but for that 
fact, the décision of the lower coiirt would hâve been affirmed, hold- 
ing that a cause is removable by the nonresident défendant, where the 
pétition fails to state a cause of action against the résident défendant. 

[2] !Let us, therefore, see whether a cause of action is hère stated 
against the résident défendants. Where a party wronged has com- 
pelled any one of the parties chargeable vvith the act to compensate 
him for the inj ury, the gênerai rule is that the person thus singled out 
and compelled to bear the loss cannot recover against the others equally 
liable ; but in many instances cases hâve been taken out of this gênerai 
rule, and it has heen held inoperative, in order that the ultimate loss 
may be brought home to the principal wrongdoer, who is made to re- 
spond for ail the damages, and one less culpable, although legally lia- 
ble to third persons, may be relieved of the damages assessed against 
him by visiting the entire loss upon the primary and principal offender. 

In thèse cases, which may be called exceptions to the gênerai rule, 
the principle is well recognized that, where there is no moral turpitude, 
the law will inquire into the real delinquency of the parties, and place 
the ultimate liability upon him whose fault has been the primary cause 
of the injury; but where the négligence of the parties has been of 
the same character no indemnity or contribution will be allowed. 

In this case the négligence of the railroad company consisted in fail- 
ing to detect the error of the oil company, as it might hâve donc by 
a proper inspection and comparison of its records, drum numbers, and 
tags, and as a conséquence thereof in delivering gasoHne for kérosène. 
The négligence of the résident défendants (if any is shown by proper 
averments) consisted in failing to detect the same error of the oil 
company, and as a conséquence thereof in selling gasoline for kérosène. 
Their wrong was subséquent in time, of the same character, and not 
more culpable in degree, than that of the railroad company, which be- 
cause of its fault has been held liable, and as to the résident défendants 
does not come within that exceptional class which permits it to recover 
indemnity or contribution. Union Stockyards Co. v. C, B. & Q. 
Railroad Co., 196 U. S. 217, 25 Sup. Ct. 226, 49 h. Ed. 453, 2 Ann. 
Cas. 525. 

In Washington Cas Co. v. District of Columbia, 161 U. S. at page 
329, 16 Sup. Ct. at page 569, 40 h. Ed. 712, it is stated: 

"As a déduction from the recognized right to recover over, U is settled that, 
where one havlng such rIght is sued, the jiidgment rendered against him is 
conclusive upon the person liable over, provlded notice be given to the latter, 
and fuU opportunity be afforded him to défend the action." 

The allégation that the oil company, being in possession of ail the 
facts and knowing that it was primarily liable for thèse deaths be- 
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cause of its initial and real delinquency, had its attorney procure dis- 
missal of the original suits against it and Carr, and by new suits ob- 
tain judgments against the railroad company, can hâve no other légal 
effect than to obviate the necessity by the railroad company of giving 
such notice to the oil company and an opportunity to défend said suits. 
There is no allégation that the résident défendants, or any one au- 
thorized by them, took part in this phase of the transaction, or that 
they had any notice of the pendency of the suits against the railroad 
company, or opportunity to défend them. 

The facts as alleged fail to show that the plaintiff has any cause of 
action against the résident défendants, and of course it has no joint 
cause of action against them. Therefore it foUows that its claim for 
indemnity against the nonresident and removing défendant is a contro- 
versy which is "wholly between citizens of différent states, and which 
can be fuUy determined as between them," within the meaning of sec- 
tion 28 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1094 
[Comp. St. § 1010]). 

The motion to remand should be overruled; and it is so ordered. 



SOLINSKT V. NEW YORK STOCK EXCHANGB et aL 

In re WILSON et al. 

(District Court, S. D. New York. August 27, 1919.) 

Bankbdptcy ®=»143(4) — Stock Exchange Membebship. 

A bankruptcy trustée is not entltled to proceeda derlved from selling the 
bankrupt's membershlp in tbe New York Stock Exctiange untll tlie bank- 
rupt's dues to and debts within, the Bxchange hâve been determined by 
the Exchange's committee and deducted. 

In Bankruptcy. Action by Frank J. Solinsky, as trustée in bank- 
ruptcy of J. C. Wilson and others, against the New York Stock Ex- 
change and another. Decree dismissing complaint without préjudice. 

The compllcated affaira of J. C. Wilson & Co. audsome of the questions 
arising therefrom were discussed In 252 Fed. 631. Wilson was a tnember 
of the New York Stock Exchange and was a gênerai partner of the firin of 
J. C. Wilson & Co. When the flrm became insolvent in 1914, Wilson was sus- 
pended from membership in the Exchange. Before the period allowed to 
Wilson by the constitution of the Stock Exchange within which to settle 
wlttx bis ereditors had expired, Wilson died, and the committee on admis- 
sions of the Stock Exehange thereupon disposed of his membership. The 
proceeds of the membership amounted to $68,500, out of which dues to the 
Exchange aggregatlng $294.37 were paid. The balance remalning was depos- 
ite<l by the Bxchange with a trust company, and this sum, with accrued In- 
terest, is still held by the Exchange. 

Harris, Winthrop & Co. is a partnershlp, some of whose gênerai partners 
are members of the Exchange. On January 11, 1915 (i. e., after the Insol- 
vency of Wilson, but before the transfer of his membership), Harris, Win- 
throp & Co. flled a claim against the membership of Wilson with the commit- 
tee on admissions of the New York Stock Exchange. The foUowing is an 
extract of the substantial features of the claim: 

"This flrm had an account with J. C. Wilson & Co., of San Francisco, in 
which we bought and sold securities on the crédit of J. C. Wilson & Co., up 

ig;=sFor other cases eee eame topic & KSY-NUMBER In ail Key-Numbered Digests & Indexes 
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to the closing of the Stock Exchange on July 30, 1914. J. 0. Wilson & Co. 
then announced their suspension to the Stock Exchange. Thereafter • » • 
the partners of J. 0. Wilson & Oc, individually and as copartners, were ad- 
judicated bankrupts. On the opening of the Stock Exchange this firm closed 
ail outstanding contracts between it and Wilson & Co. under and according to 
the raies of the Stock Exchange. The resuit of the closing of said transac- 
tions was that the débit balance of J. 0. Wilson & Co. to this firm was paid 
in full, and we hold for the account of J. O. Wilson & Co., or the trustée m 
bankruptcy of Wilson & Co., $11,999.80 in cash and the secui-ities set forth 
in schedule A hereto annexed. 

"Before we closed the account of Wilson & Ce, varions customers of Wil- 
son & Co., with whom this firm had no dealings, made claims against us for 
the securities set forth in schedule B hereto annexed. • * * Slnce then, 
and on or about December 24, 1914, an action was begun by Louis Rosenthal 
against this flrm, the New York Stock Exchange, and the président and offi- 
cers of the New York Stock Exchange, to recover spécifie securities, or the 
proceeds thereof, amountlng to $43,79.5. Various other customers of Wilson 
& Co. hâve made claims against this firm for the securities set forth in 
schedule C hereto annexed, on the ground that they are respectively entitled 
to the delivery of said securities on paylng various amounts in cash. 
• • • If the various clalmants against this flrm are successful, the crédit 
balance of J. C. Wilson & Co. with this firm would change to a considérable 
débit balance, the amount of which we cannot accurately state, on account of 
the facts above set forth. We are also subject to the risk of being obliged 
to deliver the cash and securities In our hands to the receiver of Wilson & 
Co. in bankruptcy, which would leave this firm without any protection against 
the claims of the customers of Wilson & Co., and compel us to look to the 
proceeds of the seat of J. 0. Wilson & Co. for reimbursement in part or in 
whole. 

"On account of the foregolng facts we hereby file a clalm against the seat 
of J. C. Wilson & Co. and the proceeds thereof for an unnamed amount." 

In due course, Frank J. Solinsky became the trustée in bankruptcy of 
Wilson et al., and in 1916 he notified the Exchange to pay over to him the 
proceeds of the membership of Wilson. Mr. Winthrop, of Harris, Winthrop & 
Co., appeared before the committee on admissions, and, in substance, repeated 
the statements contained in the letter of his flrm, and stated that he was 
unwilling to withdraw his claim against the proceeds of the membership of 
Wilson, and desired that the matter should stand over until his claim was 
in a position to be passed upon. 

The plaintiff has brought thla suit against the New York Stock Exchange 
and the members of Harris, Winthrop & Co. to recover the above-mentioned 
proceeds of the transfer of the membership in the Exchange formerly be- 
longing to Wilson. 

The constitution of the Exchange provides that a member of the Exchange 
may transfer his membership voluntarily, with the approval of two-thlrds of 
the committee on admissions, and that when a member dies his membership 
may be disposed of by the committee on admissions. Likewise, when he is 
expelled or beeomes Inéligible for reinstatement, his membership shall be 
slmilarly disposed of. The constitution further provides that upon any trans- 
fer of a membership the proceeds thereof shall be applied to the following 
purposes and In the following order, namely: 

"First. The payment of ail • * * charges of the Exchange • • * 
against a member whose membership Is transferred. 

"Second. The payment of creditors, members of the Exchange, * * * 
of ail filed claims arising from contracts subject to the rules of the Exchange, 
if, and to the extent that, the same shall be allowed by the committee on ad- 
missions. If said proceeds shall be Insufflcient to pay said claims, as so al- 
lowed, in full, the same shall be applied to the payment thereof pro rata. 

"Third. The surplus, if any, of said proceeds, shall be paid to the person 
whose membership is transferred, or to his légal représentatives, upon the 
exécution by him or tliem of a release or releases satisfactory to the com- 
mittee on admissions. 



268 260 FEDERAL EEPOETBE 

"The commlttee on admissions shall hâve power, by rule or otherwîse, to 
secure the observance of the provisions of this article." 

When a member of the Exchange becomes insolvent, he is at once suspend- 
ed. If he falls to settle with bis creditors and apply for reinstatement wlthin 
one year, bis membershlp is disposed of by the commlttee on admissions, un- 
less the governlng commlttee extends the time allowed to him for settlemeiit 
of his creditors. 

Contracta subject to the rules of the Exchange are deflned by article XXII 
of the constitution as follows: 

"Ail contracta of a member of the Exchange, or of a flrm having a member 
of the Exchange as a gênerai partner, with any other member of the Ex- 
change, or with any other firm having a member of the Exchange as a gên- 
erai partner, for the purchase, sale, borrowing, loaning, or hypothecation of 
securities, or for the borrowing, loaning, or payment of money, whether oc- 
curring upon the floor of the Exchange or elsewhere, are contracts subject 
to the rules of the Exchange." 

Harold Remington, of Nevir York City, for trustée. 

Carter, Ledyard & Milburn, of New York City (Walter F. Taylor, 
of New York City, of counsel), for défendant New York Stock Ex- 
change. 

Gif?ord, Hobbs & Beard, of New York City, for défendant Harris, 
Winthrop & Co. 

MAYER, District Judge (after stating the facts as above). On the 
testimony in the case it is clear beyond question that the position which 
has been taken by Harris, Winthrop & Co. bas been so taken in abso- 
lute good faith as a protective measure against claims which might be 
asserted prior to the expiration of the statute of limitations, which will 
be about August, 1920. While no claims bave latterly been asserted, 
yet there is no assurance that some claim may not be made and pur- 
sued, and it was said in argument (and it is quite possible) that in a 
situation of this kind there is always at least a possibiHty of a last hour 
claim which might subject Harris, Winthrop & Co. to loss, and there- 
fore they insist, as matter of right, that they should not be placed in 
any such situation by the payment over at this time to the trustée in 
bankrupcy of the proceeds of the Wilson membership. 

The testimony in the case establishes that the uniform practice of 
the committee on admissions of the New York Stock Exchange has 
been to entertain claims filed against the proceeds of memberships 
by members of the Exchange based upon the liability of the claimants 
to respond to claims made against them by outsiders for securities 
received from the member whose membership has been transferred, or 
based on other matters of a similar kind. Each case, of course, has its 
own facts, and there is, therefore, the opportunity for counsel to draw 
some fine distinctions. But for ail substantial purposes and in sub- 
stantial respects the committee on admissions has pursUed the uniform 
practice of postponing the considération of the claim against the pro- 
ceeds so long as the question of the liability of the claimants to the 
outsider remains open. 

So far as this record shows, the trustée in bankruptcy has never 
made any application to the committee on admissions of the New York 
Stock Exchange to bring the claim of Harris, Winthrop & Co., on for 
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a hearing, nor hâve there been presented to the committee any facts 
showing or tending to show that the claims against Harris, Winthrop 
& Ce, either hâve been extinguished or hâve been disposed of by a 
court of compétent jurisdiction. 

On the évidence it is entirely plain that the action in this case of 
the New York Stock Exchange, acting through its commîltee on ad- 
missions, is in strict accordance with its constitution and the practical 
construction thereof, as shown by uniform practice. It is vital that 
an association such as the New York Stock Exchange should exercise 
the most scrupulous care in the observance of its constitution and 
rules, for the members of the Stock Exchange necessarily rely upon 
the faithful adhérence to such constitution and rules for protectijin 
in just such a situation as the facts hère présent. The suggestion that 
the action of the committee on admissions is arbitrary or without justi- 
fication is whoUy without merit. As stated by counsel for the New 
York Stock Exchange in his brief : 

"The presumption is that, whenever the plaintifE Is prepared to show the 
cominittee that there is no foundation for the claims of whlch Harris, Win- 
throp & Co. are apprehensive, or that clainiants against them are estopped 
from the further assertion of their claims, or hâve elected inconsistent remé- 
dies, or that their claims are barred by the statute of limitations, or other 
gimilar facts, the committee on admissions will adjudlcate adversely upon 
the claim of Harris, Winthrop & Co. and pay over the proceeds of the Wilson 
memlwrship to the trustée in bankruptey." 

It is unquestionably the law that, when a member of the New York 
Stock Exchange has become bankrupt and his membership is transfer- 
red, his trustée in bankruptey is not entitled to the proceeds of the 
transfer, but only is entitled to hâve paid to him the surplus remaining 
after the payment therefrom of his dues to the Exchange and his debts 
within the Exchange, as allowed by the committee on admissions. 
Hyde V. Woods, 94 U. S. 523, 24 L. Ed. 264 ; Belton v. Hatch, 109 
N. Y. 596, 17 N. E. 225, 4 Am. St. Rep. 495. 

It is also well settled that the action of the committee on admissions 
upon claims filed with it is necessary to the ascertainment of the 
amount of the surplus to be paid to the représentatives of the former 
member, and is a condition précèdent to any claim by such représenta- 
tives against the Stock Exchange for such surplus. Stonebridge v. 
vSmith, 55 N. Y. Super. Ct. 295; Hutchinson v. Otis, 115 Fed. 937, 53 
C. C. A. 419; Id., 190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179. 

Much of what has been set forth supra, could hâve been omitted, 
in view of the controlling authority of In re Currie, 185 Fed. 264, 
affirmed on opinion below in 185 Fed. 265, 107 C. C. A. 369; but, in 
view of the earnestness with which plaintiff has pressed his conten- 
tion, it has seemed désirable to consider the subject-matter somewhat 
fully. I hâve not failed to consider the various other arguments urged 
by plaintifï ; but, when ail is said, it seems to me that the Currie Case, 
supra, disposes of the suit at bar. I realize that the resuit will be that 
the ultimate winding up of the estate in bankruptey will be postponed 
for a while, but that temporary inconvenience must give way to the 
rights of thèse défendants. 
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The complaînt will be dismissed, with costs, without préjudice, how- 
ever, to the right of plaintiff to bring such suit or action as he may be 
advised for the balance of the proceeds of the Wilson membership 
that remain in the hands of the New York Stocit Exchange after the 
claim of Harris, Winthrop & Co. has been liquidated and has been 
passed on by the committee on admissions, and any amount allowed 
on such claim paid out of the proceeds of the Wilson membership. 
The suggestion that a decree in accordance herewith will indefinitely 
postpone the disposition of the fund is without merit, for the reason 
that undoubtedly the whole subject-matter must be disposed of at or 
prior to the end of August, 1920. 

Submit decree on five days' notice. 



TWIN FALLS SALMON RIVER LAND & WATER CO. v. ALEXANDER 

et al. 

(District Court, D. Idalio, S. D. January 3, 1919.) 

No. 587. 

1. Watbks and Wateb Courses <®=»222 — Réclamation — Cabet Aot — Applica- 

tion FOB Patent. 

Bill by construction contraetor for a Carey Act project, complaining ot 
board representing a state In such projects, because not applylng for 
patent for ail lands Included in the project, though there is water avall- 
able only for part, held without equity. 

2. Courts ®=»303(2) — Fedeeal Courts — Suit Against State. 

Bill by contracter for Carey Act project, complaining of board repre- 
senting state in such projeets, because of it not applylng for patent for ail 
lands included In project, but only for amount for which It deems there 
Is water available, held wîthin Const. Amend. 11, withdrawing from jurls- 
diction of fédéral courts suits by individuals against a state. 

3. Watebs and Wateb Courses ig=222 — Carey Act Project — ^Adequacy of 

Wateb Supply — Reliance of Conteactob on State Bnoineeb's Bbpoet. 
A construction contracter for a Carey Act project in Idaho can claim 
no protection or advantage, on it developing that there was not water 
available for ail the lands of the project, because the state engineer, in 
approving the original proposai, reported the sources of water to De 
ample ; neither he nor the state or its land board taking the initiative 
or making représentations to a promoter, and the engineer's report being 
only for the beneflt of the board. 

4. Evidence <S=3474(1) — Opinion — Reliance on Report. 

Testimony of a witness, who was never an oflicer or représentative of a 
corporation, that it placed reliance on a report, Is Incompétent to estab- 
lish the fact, being nothing but his présent Personal opinion. 

5. Watebs and Wateb Courses <S=5222 — Carey Act Project — Pebîfoemance 

of oonteact determination. 

It is for the Idaho state land board in the flrst Instance to détermine 
in what particulars contract work on a Carey Act project is unflnished, 
and to consider whether, in view of the developed fact of insufHcient sourc- 
es of water, anything further will be required, and, till the contracter has 
taken proper steps to hâve this done, It cannot malntain suit against 
the board for a détermination of the questions. 

^:s>For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the Twin Falls Salmon River Land & Water 
Company against M. Alexander and others, as members of the State 
Board of Land Commissioners of Idaho, and the Salmon River Canal 
Company, Limited. Dismissed conditionally. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
plaintiff. 

T. A. Walters, Atty. Gen., and A. G. Hindman, Asst. Atty. Gen., 
for défendants, 

DIETRICH, District Judge. The plaintiff, a Carey Act corpora- 
tion, and its assignors, promoted, and, under a contract with the state, 
constructed, the Salmon River Carey Act project. The law governing 
projects of this character is to be found in the United States statutes 
(Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 372, 422 [Comp. St. § 4685] ; 
Act June 11, 1896, c. 420, § 4, 29 Stat. 413, 434; Act March 3, 1901, 
c. 853, § 3, 31 Stat. 1133, 1188 [Comp. St. § 4687] ; Resolution May 
25, 1908, No. 28, 35 Stat. 577 [Comp. St. § 4688] ; and Act May 27, 
1908, c. 200, 35 Stat. 317, 347), and in the laws of Idaho (Const. art. 9, 
§ 7) and the Idaho Revised Codes (sections 149, 150, 1558, and sections 
1613 to 1634, inclusive). The défendants are respectively the Gover- 
nor, the attorney gênerai, the secretary of state, the auditor, and the 
superintendent of public instruction of the state, who ex officio con- 
stitute the state board of land commissioners. As such board they 
represent the state in ail public matters affecting Carey Act projects. 
With considérable détail the bill charges that, although the plaintiff 
has substantially completed the project and has performed its con- 
tract in so far as is practicable, the défendants arbitrarily neglect to 
approve the work or accept the System, and, upon the other nand, 
without reason defer ail action in the premises, and harass and injure 
the plaintiff by threatening litigation and encouraging the settlers to 
refuse payments under their contracts for water rights. 

In a supplemental complaint it is further charged that, in violation 
of the plaintiff 's rights and greatly to its préjudice, the défendants in- 
tend to make application for patent for only about 35,000 acres of 
land included in the project, and threaten to relinquish approximately 
20,000 acres for which plaintiff has sold water rights, and upon which 
it claims liens to secure the payment of the purchase price thereof 
The prayer is somewhat voluminous, but in substance it is that it be 
decreed that the plaintiff has completed the irrigation System in com- 
pliance with the plans and spécifications, "in so far as the same are 
applicable to the conditions now existing under said project, and in 
so far as" the plaintiff ought under the circumstances to be required 
to construct the same; further, that, if it be held that the System is 
unfinished, the deficiencies may be pointed out, to the end that the 
plaintiff may be able to complète performance; and, further, that it 
be decreed that the system be turned over to the Salmon River Canal 
Company, the company organized for the purpose of maintaining and 
operating the System, and that the plaintiff be relieved from ail further 
liability under its agreement for the construction of the system ; and, 
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further, that the défendants be enjoined from bringing any suit to 
cancel or annul the agreement, and from taking any steps in any way 
to impair the plaintiff's lien upon the lands embraced in the project, 
and particularly from relinquishing to the United States any of sucH 
lands. 

It is unnecessary to détail the numerous issues formally raised by 
ihe answers to thèse pleadings, for the reason that upon final analysis 
of the record there appear to be but two or three controlling questions, 
and they can be understood without an elaborate statement of fact. 
(The project was also involved in Twin Falls Salmon River Land & 
Water Co. v. Caldwell et al., 242 Fed. 177, 155 C. C. A. 17; and State 
V. Twin Falls Salmon River Land & Water Co., 30 Idaho, 6'i, 166 
Pac. 220, to which resort may be had for additional information.) 
A-dmittedly the enterprise was improvident, in that it contemplated the 
réclamation of an area greatly in excess of any possible water supply. 
The original proposai of the plaintiff's assignors to the land board was 
for the réclamation of about 150,000 acres, and the ségrégation was 
îor approximately that amount. At a comparatively early date, how- 
ever, the plaintiiï seems to hâve concluded that the area was excessive, 
and the System was constructed, so the plaintiff allèges, with a capacity 
sufficient for only 100,000 acres. But even this capacity was in excess 
of the available water supply, and hence, it is further averred in the 
complaint, with the consent of ail parties concerned, the acreage was 
reduced from time to time until, when the suit was commenced water 
contracts were outstanding for a little more than 60,000 acres. The 
plaintiff does not hère expressly affirm that the supply is sufficient for 
even that acreage, and, upon the other hand, the défendants, apparent- 
ly with the support of the Land Department of the United States, con- 
tend that there is water enough for only about 35,000 acres. 

In view of the plaintiff's admission that the water supply is grossly 
inadéquate for the enterprise as originally projected, and its failure to 
tender an issue as to the amount of water actually available, and the 
further obvious, if not admitted, fact that the aCts and omissions of 
the state board, of which it hère complains, are in the main referable 
to the contention consistently made by it of the inadequacy of the wa- 
ter supply, we must assume for the purposes of the case that there is 
sufficient water for only about 35,000 acres, or at least that the de- 
fendants reasonably and in good faith so believe. With water right 
contracts, ail apparently of equal dignity, out for 60,000 acres, and with 
a water supply for only 35,000 acres, with the System incomplète, ac- 
cording to the original plans, and wasteful of water and unnecessarily 
expensive to maintain by reason of the oversize of the principal con- 
duits for a tract of 35,000 acres, or even 60,000 acres, what was the 
plain duty of the land board? The plaintiff says : Approve of and ac- 
cept the System so constructed, authorize its transfer to the settlers, 
thus relieving it from further responsibility, and apply for a patent 
for the entire 60,000 acres. The board, upon the other hand, bas main- 
tained that the excess of outstanding water contracts ts a matter in 
respect to which both it and the plaintiff bave some obligation, and has- 
apparently been seeking a basis of équitable adjustment. 
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[1,2] At the threshold we are confronted with the question wheth- 
er or net the case should be deemed to be a suit against the state, and 
for that reason withdrawn from our jurisdiction by the Eleventh 
Amendment to the fédéral Constitution. The précise question was 
submitted upon a motion to dismiss the bill, but the view was then 
taken that, while our jurisdiction is so restricted by this constitutional 
provision that at most we could grant but a little relief, some of the 
averments of misconduct are so unqualified and sweeping as neces- 
sarily to imply arbitrary, if not wanton, inaction on the part of the 
défendants, and, if true, would warrant a small measure of relief. 
Akin to this question of the jurisdiction of fédéral courts is the 
broader question of the jurisdiction of any court of equity to grant the 
relief prayed for ; indeed, so closely related are the two questions that 
no attempt is made in the discussion which foUows to distinguish or 
State separately the considérations which apply to one and not to the 
other. By reason of the peculiar nature of a Carey Act project and the 
anomalous relation thereto of the state land board, the fédéral question 
is not free from great difficulty, and upon it the decided cases defining 
the scope of the constitutional provision throw no very certain Hght. 
A measure of assistance may be gathered from the following cases: 
State v. Twin Falls Salmon R. L. & W. Co., 30 Idaho, 41, 166 Pac. 
220, opinion on rehearing, page 232 ; Davis v. Gray, 83 U. S. (16 
Wall.) 203, 21 L. Ed. 447; Board v. McComb, 92 U. S. 531, 23 L. Ed. 
623 ; Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. 128, 27 L,. Ed. 448; 
Hagood V. Southern, 117 U. S. 52, 6 Sup. Ct. 608, 29 L. Ed. 805; 
Rolston V. Crittenden, 120 U. S. 390, 7 Sup. Ct. 599, 30 L. Ed. 721 ; 
In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216; Hans v. 
Louisiana, 134 U. S. 1, 10 Sup. Ct. 504, 33 L. Ed. 842 ; Pennoyer v. 
McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363; Reagan v. 
Farmers' L. & T. Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; 
Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. 
R. A. (N. S.) 932, 14 Ann. Cas. 764; Scully v. Bird, 209 U. S. 481, 
28 Sup. Ct. 597, 52 L. Ed. 899; Lankford v. Platte Iron Works, 235 
U. S. 461, 35 Sup. Ct. 173, 59 L. Ed. 316; Tanner v. Little, 240 U. 
S. 369, 36 Sup. Ct. 379, 60 L. Ed. 691 ; Carolina Glass Co. v. Murray, 
240 U. S. 305, 36 Sup. Ct. 293, 60 L. Ed. 658 ; Johnson v. Lankford, 
245 U. S. 541, 38 Sup. Ct. 203, 62 L. Ed. 460; Martin v. Lankford, 
245 U. S. 547, 38 Sup. Ct. 205, 62 L. Ed. 464 ; Morenci Copper Co. 
V. Freer (C. C.) 127 Fed. 199 ; Magruder v. Belle Fourche, etc., 219 
Fed. 72, 135 C. C. A. 524; Weiland v. Pioneer Irr. Co., 238 Fed. 519, 
151 C. C. A. 455. 

Now, bearing in mînd the constitutional provision and the gênerai 
principle that the jurisdiction of courts of equity cannot be invoked 
to interfère with administrative officers, while exercising a discrétion 
with which they are clothed by law, we pass to consider the spécifie 
contention made by the plaintiff. 

First, the supplemental bill: It appears that in the fall of 1917, 

after a joint investigation by the défendants and a représentative of 

the General Land Office, the Commissioner of the General Land Office, 

ha\ing found that there was water available for only 35,000 acres, 

260 F.— 18 
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recommended to the land board that the project be contracted to that 
area, and the défendants, concurring in this view, passed a resoluti*>îi 
in harmony therewith, and formally entered an order that the appli- 
cation for patent should cover only an area which, when added to the 
lands already patented and state lands already sold and désert entries 
remaining in the project, would amount to 35,000 acres. As to the 
future disposition in the Land Office of the residue of the 60,000 
acres covered by outstanding contracts no affirmative action has been 
taken, so far as the record discloses. True, in the answer défendants 
admit that they propose to relinquish some of the lands covered by con- 
tracts, but it nowhere appears when or under what conditions. They 
deny that they are now selecting or preparing to relinquish such lands, 
and it is not shown that they purpose taking any action to that end 
vvithout giving plaintifï an opportunity to be heard and to protect such 
interest as it may hâve. There is no room for the contention that 
in entering the order the défendants acted wantonly or arbitrarily, 
or with an intent to do the plaintifï wrong, nor is there any suggestion 
that, if the project is to be contracted, a better or more équitable plan 
can be devised than that recommended by the commissioner or than 
that which the board may adopt. Such is not the nature of plaintifï's 
complaint. Its opposition apparently rests exclusively upon the as- 
sumption that it is the légal duty of the board to apply for, and of the 
Secretary of the Interior to issue, patent for the 60,000 acres, not be- 
cause there is water enough to irrigate that area, but because the lands 
were included in the project with the assent of both the state and féd- 
éral authorities, and because, further, the plaintifï has contracted with 
entrymen to furnish water therefor. 

The contention that the General Land Office is bound to issue pa- 
tent for unreclaimed and irreclaimable désert lands, merely because, 
upon the ex parte représentations of the promoters of the project and 
the state engineer and the state land board, such lands hâve been 
segregated for the purpose of réclamation, is thought to be wholly' 
devoid of merit. It would be quite as reasonable to hold that when, un- 
der the terms of the Désert Land Act, the Land Office accepta the citi- 
zen's application to enter désert lands, the government is estopped 
from requiring as a condition précèdent to the issuance of patent proof 
that the entryman is possessed of a water right sufficient in fact for 
the irrigation and réclamation of the land, merely because, under the 
régulations, there is attached to the application a map showing the 
source of the water supply and the proposed plan of irrigation. The 
primary purpose of the Carey Act was, not to enable the government 
to divest itself of title to its désert lands, but to secure their irrigation 
and réclamation; réclamation is the only considération for the dona- 
tion or grant, and is a condition précèdent to the exercise of the power 
to grant. The authority conferred upon the Secretary of the Interior 
to convey is expressly limited to désert lands, which the state shall 
hâve caused to be — 

"irrigated, reclalmed, occupled, and not less than twenty acres of each hun- 
dred and sixty acre tract cultlvated by actual settlers * • ♦ as thorougli- 
ly as is required of citlzens who may enter under the [said] désert land law." 
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The act prescribes a procédure (similar to that required in the case 
of a désert land entry) for the temporary withdrawal of the lands f rom 
private entry, but the preliminary approval of the project by the Secre- 
tary in no wise imposes upon him or implies an obhgation to patent. 
The only purpose of the preHminary showing is to inform him whether 
the plan is of sufïicient apparent merit to warrant a temporary with- 
drawal of the lands from other forms of entry. Under the act as it 
originally stood, the Secretary was authorized to issue patents to the 
state or its assigns for such lands only as were shown by proof to hâve 
been actually irrigated, reclaimed, and settled. Act August 18, 1894, 
28 Stat. 372, 422. By the amendment of June 11, 1896, it is true, the 
rigor of this requirement was in a measure relaxed ; but under the 
new provision patent was authorized only for land for the réclamation 
of which "an ample supply of water is actually furnished in a substan- 
tial ditch or canal, or by artesian wells or réservoirs" ; settlement and 
cultivation no longer being required. By the same amendment liens 
were "authorized to be created by the state * * * and by no 
other authority whatever," and when created they were declared to 
be valid "on and against the separate légal subdivisions of land reclaim- 
ed for the actual cost of réclamation," etc. Under thèse provisions, 
clearly liens attach only to reclaimed land, and patents may issue only 
for such lands as hâve been provided with an ample supply of water. 

"The existence of thls lien dépends primarlly upon the completlon of the 
construction works and the delivery of water through the works by the con- 
struction Company, as stipulated in its eontracts with both the state and the 
entrynian." Adams v. Twin Falls Oakley Land & Water Co., 29 Idaho, 371, 
161 Pac. 325. 

Again, by the amendment of March 3, 1901 (31 Stat. 1133, 1188), 
it is provided that, if the state fails within ten years after ségrégation 
to cause the whole or any part of the segregated tract to be irrigated 
and reclaimed, the Secretary may, in his discrétion, extend the time 
for a period of not exceeding fiive years, or restore such reclaimed land 
to the public domain. The contract prescribed by the Interior Depart- 
ment, and presumably entered into in this case between the Secretary 
of the Interior and the state, is in strict accord with thèse require- 
ments, and binds the Secretary to issue patents only when "an ample 
supply of water is actually furnished" for the tract for which patent 
is sought. It must be manifest, therefore, that the land board hère 
could not hope to succeed in an application for a patent for the 60,000 
acres without representing that an ample supply of water has actually 
been furnished for that area, and if the view they entertain of the 
facts is correct such a représentation would be false and fraudulent. 
The plaintiff's interest in the land consists of the liens it claims to hold 
upon the several tracts to cover the purchase price of water rights 
which it has sold. But the authority of the state, and hence the 
plaintiff's authority to create a lien, is expressly limited to "reclaimed" 
lands. In the absence of such a restriction the government might, by 
the simple process of creating such liens upon désert lands and fore- 
closing them, be divested of the title to large tracts of the public d&- 
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main, without any assurance of réclamation or of other reciprocal 
benefit. 

What ground for complaint, then, has the plaintifF touching the 
proposed action of the state land board? If it has a lien only for the 
aggregate acreage for which it has supplied ample water, and if, as 
is apparently admitted, it can suggest no better plan for contracting 
the project than that adopted by the board, there remains only the 
question whether the board is in error in assuming that the water sup- 
ply is adéquate for only 35,000 acres. But, as already suggested, the 
plaintiff does not hère tender an issue upon that point, and besides, in 
so far as it is involved in the patent proceedings, it is a question which 
is exclusively for the United States Land E>epartment and not for the 
courts. Twin Falls Salmon River Land & Water Co. v. Caldwell, 242 
Fed. 177, 155 C. C. A. 17. If the plaintifï believes that it can show a 
larger acreage entitled to patent, it should seek to intervene in the 
Land Office and make its showing. There is no suggestion that it has 
sought such privilège and been refused. The défendants, apparently 
acting in good faith, made the application for as large an acreage as 
they thought the facts warrant, and there is no reason to assume that 
they would object to the intervention, or that leave would be withheld 
by the Land Office. 

In view of thèse considérations, I am inclined to think that the sup- 
plemental bill is not only without equity, but that the relief sought by it 
is within the inhibition of the Eleventh Amendment to the fédéral Con- 
stitution. Perhaps to avoid the possibility of misunderstanding it 
should be expressly stated that in reaching this conclusion I do not 
pass upon the question of the power of the state board or of the Secre- 
tary of the Interior, over the objection of settlers upon the excluded 
lands, to reduce the area of the project in the manner proposed. To 
such an issue the settlers would be indispensable parties. I hold only 
that upon the record hère the plaintiff is not in a position to complain. 
Suppose that ail the excluded settlers were to assent to the plan, what 
grievance would the plaintiff hâve? If, as we hâve determined, its 
lien is limited to the acreage for which it can furnish an ample supply 
of water, the proposed adjustment would be most favorable to it, for 
admittedly under no other plan could the available water be made to 
serve so large an area. 

Turning now, to the original bill : While it is to be conceded that 
there hâve been great delays, the circumstances do not warrant the 
charge of arbitrary or willful inaction. It is to be noted that a major- 
ity of the défendants came into office in January, 1917, and, as I un- 
derstand, the plaintiff does not contend that any applications it has 
made since that time hâve failed of reasonably prompt attention. Nor 
can it be held that the défendants hâve acted in any spirit of ill will to- 
ward the plaintiff, or hâve shown a disposition to disregard its rights. 
The outstanding f act of the whole business is that the shortage of water 
has given rise to problems seemingly insoluble. From proceedings 
taken in this court, and from published reports of proceedings had 
in the state courts, notice is taken of the fact that numerous questions 
hâve arisen of the most perplexing character, some of which, notwith- 
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standing long-continued litigation, still fail of final détermination. 
One of the principal difficulties is that apparently there is no tribunal 
having complète and exclusive jurisdiction. Fédéral statutes inter- 
lace with State statutes. In some of its phases the controversy is 
for the State courts, in others for fédéral jurisdiction, and in still oth- 
ers it must be referred to the United States Land Department. 

There are strong equities in favor of the settlers, and strong equities 
in favor of the holders of securities. Any plan to contract the irri- 
gable area so that it will be commensurate with the actual water sup- 
ply involves hardships to some of the settlers, and to any basis of 
classification serious objection may be raised. The improved tracts 
are scattered over the project, some of them isolated, with the resuit 
that, if only such lands are retained, the distribution of water will be 
attended with great loss from seepage and evaporation. If precedence 
be accorded the water contracts in the order in which they were nego- 
tiated, the holdings will be scattered, and some of the improved tracts 
excluded. If a comparatively compact body of land be retained, some 
of the first rights sold and some of the highly improved tracts must 
be abandoned. Besides, the extent of the irrigation service which may 
be reasonably expected from the System has not yet been authori- 
tatively determined. And hère again there is the question of a com- 
pétent tribunal. Doubtless for certain purposes a court of compé- 
tent jurisdiction may adjudicate the question, but will such an adjudi- 
cation be binding upon the Land Department ? That department must 
necessarily détermine the question in disposing of patent applications, 
but is such détermination binding upon the courts in the litigation of 
controversies not directly afïecting title to the lands? Beset with the 
conflicting appeals of opposing interests, and confronted with such a 
maze of uncertainty, the board may very well hâve hesitated and 
deferred décisive action, with the hope that time would bring a solu- 
tion. 

The plaintifif complains of inconsistency on the part of the board, 
in that, while contending that the water supply was inadéquate for 
outstanding contracts, it instituted légal proceedings in the state 
courts to compel the plaintifif to sell additional rights for state lands. 
But it was not improper for it to seek a judicial détermination of the 
rights of the state, whose interests they as state officers were bound to 
protect. There were large tracts of state land in the project, which 
it had been agreed would receive water, and in view of the shortage 
of water the status of thèse lands involved, not only debatable, but ex- 
tremely close, questions of law, and in presenting them to the Suprême 
Court of the state in appropriate proceedings the défendants were 
clearly in the line of officiai duty, although they at the same time be- 
lieved and were taking the position that the contracts outstanding were 
greatly in excess of the water supply. 

[3, 4] The charge that défendants are encouraging the settlers to 
violate their contract obligations rests upon an incident thought to be 
too trivial to require serious considération. Apparently the plaintifif 
assumes (although its position in that respect is not clearly defined) 
that its rights are enlarged, or the power of the défendants is restrict- 
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ed, By reason of the fact that the state engineer, în approvîng the 
original proposai, reported that the sources of water supply were 
ample. There is an averment, supported by testimony, to the effect 
that, in undertaking the project plaintiff relied upon this report. The 
proposai signed by George F. Sprague and three others bears date Au- 
gust 12, 1907, the engineer's report was made upon the same day, as 
was also the order of the state land board accepting the proposai. 
Eight months later the contract in question was entered into between 
the state, acting through the land board, and the plaintifï. In it there 
is a récital to the effect that the plaintifï had succeeded to the rights 
of Sprague and his associâtes, which rights, it is stated, are evidenced 
by the proposai hereinbefore mentioned, together with the approval 
thereof by the land board on August 12, 1907 ; and the plaintiff agreed 
that it would perform the obligations of the accepted proposai. 

To support the contention that it relied upon the state engineer's 
report it produces the déposition of one witness who in terms testifies 
that "full reliance was placed upon the report" ; but manifestly such 
testimony is incompétent to establish the fact. While the witness had 
some relation (not clearly defined) to the promotion of the project, so 
far as appears he was never an ofificer or other représentative of the 
plaintiff, and no corporate records or files were produced disclosing 
the action of the board of directors or their reasons therefor. How 
could he know the mental opérations of the plaintiff's ofKcers ? Plain- 
ly in such testimony we hâve nothing more than the présent personal 
opinion of the witness, the correctness çf which, it may be added, is 
highly improbable. If for a moment we consider the magnitude of 
the proposed investment, and the fact that its retum was necessarily 
conditioned upon the success of the enterprise, it would be a strain 
upon our credulity to believe that it was made upon the strength of a 
brief report of the state engineer in gênerai terms to the effect that the 
project was feasible. But, if a contrary view were taken. could the 
fact that such report was relied upon avail thç plaintiff anything 
in the présent proceeding? If so, upon what theory of law and to 
what extent? It must be borne in mind that, under the Carey Act 
statutes of the state, neither the state nor its land board or engineer 
takes the initiative. The state does not make représentations to pro- 
moters or capitalists to induce them to undertake a Carey Act project. 
The initiative is taken by the promoter, and the représentations are 
made by and not to him. 

In the instant case Sprague and his associâtes presented a written 
proposai to the land board, in which they represented that they had 
for some time been engaged in making surveys and estimâtes upon 
the project under considération, and expressed their désire to "con- 
struct irrigation works which will cover and irrigate and render fît for 
farming and the growing of crops adapted to the climate" an area of 
approximately 150,000 acres. They requested the board to hâve 
the lands segregated from the public domain, and represented that 
if the application met with approval they would cause a corporation 
to be organized for the purpose of undertaking the work. As was 
their duty under the law, the land board referred the proposai to the 
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State engineer for Iiis opinion. The engineer's report is not required, 
and is not intended to be, for the beneflt of the promoter, but for the 
information of the land board. Sprague and his associâtes were not 
dépendent upon the state engineer for information; they had been 
making their own surveys and their own estimâtes, and upon such 
investigation they fîrst made représentations as to the feasibility of the 
project. Upon the acceptance of their proposai they became bound 
to carry out their oflfer; the proposai and the acceptance constituted' 
the substance of a contract. Before the formai contract was executed, 
they assigned their rights to the plaintiff, and as assignée it stands in 
theii shoes. It cannot claim any protection or advantage because of 
the existence of a report which was made to and for the benefit of the 
State board, and became functus officio upon the acceptance of the 
offer of Sprague and his associâtes. 

[5] One other matter : Independently of the controversies growing 
out of the shortage of water, plaintiff is entitled to hâve an authorita- 
tive détermination of the question whether anything further is to be 
required of it in the nature of construction work. Action in this re- 
spect has been deferred longer than was reasonably necessary, and ad- 
ditional delay may be greatly to the plaintiff 's préjudice. I would be 
inclined to grant a measure of relief upon this aspect of the case, but 
for the fact that apparently the plaintiff has made no serious effort 
during the term of office of the présent land board to secure the de- 
sired action. The last communication or application I find was in 
December, 1916, just before the termination of the term of the de- 
fendants' predecessors in office. In fairness to the défendants, there- 
f ore, it cannot be held that they hâve willfully or unreasonably declin- 
ed to act. Perhaps it should be added that, in view of certain features 
of the record, the only relief which it would be practicable to grant 
would be to require the state board to take action upon the subject, 
without prescribing the précise nature of the action to be taken. In 
its complaint the plaintiff expressly pleads that the System has not been 
f ully completed according to spécifications ; but it further avers that, 
in view of the limited water supply, additional work would be useless, 
and would simply entail a waste of money. From admissions made by 
counsel for défendants at the hearing it is to be concluded that such 
substantially are the facts. It is therefore for the land board, and not 
for the courts in the first instance, to détermine in just what particu- 
lars the contract work is unfinished, and to consider whether anything 
further will be required. With the data at hand no reason is appar- 
ent why the matter could not be promptly disposed of. 

Having in mind the great delays which hâve already intervened both 
before the land board and hère, and taking notice that the défendants' 
term of office is about to expire, I hâve concluded to withhold the 
entry of a decree dismissing the bill in its entirety and to grant leave to 
plaintiff, after the expiration of 75 days from the date hereof, to take 
the necessary steps to hâve the défendants' successors in office sub- 
stituted and to file a second supplemental bill, exhibiting the proceed- 
ings which it may hâve taken in the meantime to procure a détermina- 
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tion of the status of the constructed work and the action or the inac- 
tion, as the case may be, of the land board in connection therewith. 
The time is limited to 75 days upon the assumption that the plaintiff 
will without delay présent its application to the new board, and will 
furnish it with such reasonable data as it may désire. It will, of 
course, be understood that any action which the board may take in 
approvlng the constructed System and in waiving the performance of 
work which could serve no useful purpose shall in no wise affect the 
question of the sufficiency of the water supply or préjudice any exist- 
ing right, claim, or défense which the land board or any interested 
party may hâve, in so far as the same is based upon or grows out of the 
inadequacy of the System in respect to water resources, and plaintiff's 
application should be so conditioned. 

If the plaintiff desires an order or interlocutory decree in har- 
mony with this suggestion, it should promptly prépare and présent it 
for signature ; otherwise, it should présent a decree of dismissal. 
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No. 51. 

1. Railhoads ®=>5%, New, vol. 6A Key-No. Séries — Fedebal Contboi- — Axr- 

THORITY OF PBESIDE.»ÏT ACTION AgAINST CABBIEK. 

General Order No. 60 of the Director General of Rallroada, In requlring 
ail actions and sults on claims for death or Injury to person, or loss or 
damage to property, growing out of the possession, use, control, or opéra- 
tion of any railroad by the Director General of Railroads, which might but 
for fédéral control hâve been brought against the carrier company, to be 
brought against the Director General, is wlthln the authority lawfuUy 
conferred on the Président by Fédéral Control Act March 21, 1918 (Comp. 
St. 1918, §§ 3115%a-S115%p), and Is not Inconsistent with section 10 of 
said act. 

2. Railroads ©=55%, New, vol. 6A Key-No. Séries — Actions Against — Paeties 

— Opération Undbb Fédérai, Conteol. 

Under General Order No. 50 of the Director General of Railroads, in an 
action against a railroad company for an Injury alleged to hâve been 
caused by négligent opération while the road was under fédéral control, 
the Director General will, on his motion, be substituted as défendant, and 
the company be dismissed therefrom. 

At Law. Action by George H. Nash against Southern Pacific Com- 
pany. On motion for substitution of défendants. Granted. 

W. T. Belieu, of Willows, Cal., for plaintiff. 
Devlin & Devlin, of Sacramento, Cal., for défendant. 

VAN FLEET, District Judge. The question presented is one of 
proper parties, arising from the taking over by the govemment of the 
control and opération of the railroads and their connected Systems 
of transportation as a war measure, and its solution is to be found in 

^ssFor other cases see same topic & KEY-NTJMBER In ail Key-N umbered Digests & Indexes 
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the construction and effect to be given the législation by Congress to 
that end and the powers granted to and exercised by the Président 
thereunder. After the resolutions by Congress declaring a state of 
war to exist between the United States and the two Central Empires 
respectively — which need not be recited — Congress, in the "Act mak- 
ing appropriations for the support of the army for the fiscal year end- 
ing June 30, 1917," approved August 29, 1916 (39 Stat. 645, c. 418 
[Comp. St. 1918, § 1974a]) declared (section 1): 

"The Président, In time of war, Is empowered, through the Secretary of War, 
to take possession and assume oontrol of any System or Systems of transpor- 
tation, or any part thereof, and to utillze the same, to the exclusion as far as 
may be necessary of ail other traffic thereon, for the transfer or transportation 
of troops. war material and equipment, or for such other purposes connected 
•svith the emergency as may be needful or désirable." 

Thereafter, on December 26, 1917, the Président issued his procla- 
mation wherein, referring to such resolutions, and the act of Congress 
aforesaid, and the necessity for the exercise by him of the powers 
thereby conferred, it is, among other provisions not hère material, 
declared : 

"Now, therefore, I, Woodrow Wilson, Président of the Tînlted States, under 
and by virtue of the powers vested in me by the foregoing resolutions and 
statute, and by virtue of ail other powers thereto me enabllng, do hereby, 
through Newton D. Baker, Secretary of War, take possession and assume con- 
trol at 12 o'clock noon on the twenty-elghth day of December, 1917, of eacli 
and every System of transportation and the appurtenances thereof located 
wholly or in part within the boundaries of the continental United States and 
consistlng of rallroads, and owned or controlled Systems of coastwise and 
Inland transportation, • • • and ail other equipment and appurtenances 
commonly used upon or operated as a part of such rail or combined rail-and- 
water Systems of transportation, to the end that such Systems of transporta- 
tion be utilized for the transfer and transportation of troops, war material 
and equipment, to the exclusion so far as may be necessary of ail other traffic 
thereon, and that so far as such exclusive use be not necessary or désirable, 
such Systems of transportation be operated and utilized in the performance 
of such other services as the national Interest may require and of the usual 
and ordinary business and duties of common carriers. 

"It is hereby directed that the possession, control, opération and utllization 
of such transportation Systems hereby by me undertaken shall be exercised 
by and through William G. McAdoo, who is hereby appointed and designated 
Direetor General of Railroads." 

The proclamation further provides : 

"Exeept with the prior written assent of said Direetor, no attachaient by 
me.sne process or on exécution shall be levied on or against any of the prop- 
erty used by any of said transportation Systems in the conduct of thc-ir busi- 
ness as common carriers; but suits may be brought by and against said car- 
riers and iudgments rendered as hitherto until and exeept so far as said Diree- 
tor may, by gênerai or spécial orders, otherwise détermine." Comp. St. 1918, 
§ 1974a. 

Thereafter Congress passed the act commonly designated the "Féd- 
éral Control Act," approved March 21, 1918 (40 Stat. 451, c. 25 [Comp. 
St. 1918, §§ 311534a to 3115%p]), whereby an elaborate system is 
prescribed for the possession, opération, and management under the 
Président of the transportation Systems thus authorized to be taken. 
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So far as hère pertinent, it authorized the Président, through contract 
with the owners, to provide for their just compensation for the use 
of the properties so taken and that any income derived from their 
opération in excess of such just compensation "shall remain the prop- 
erty of the United States," for the adjustment and payment as be- 
tween the govemment and the owners of ail taxes assessed against 
the property while so operated, for the right of the Président to make 
betterments, extensions, and additions to any System, and the nianner 
of financing the same, and for taking care of renewals, maintenance, 
repairs, and dépréciation thereon, with authority in the Président to 
prescribe "ail other reasonable provisions," not inconsistent with the 
législative authority conferred upon him, "that he may deem necessary 
or proper for such fédéral control or for the détermination of the 
mutual rights and obligations of the parties." It empowers the 
Président to initiate rates of fares, freights, and charges, and to fix the 
compensation of ail persons employed in carrying on the opération of 
such transportation systems under fédéral control, and it appropriâtes 
the sum of $500,000,000, "together with any funds available from 
any operating income," to be used by the Président "as a revolving 
fund for the purpose of paying the expenses of the fédéral control" 
and other purposes connected therewith. It provides; 

Section 8: "That the Président may exécute any of the powers hereln 

• ♦ • granted him with relation to fédéral control through such agencles 
as he' may détermine." 

Section 9: That the provisions of the act of 1917, flrst above mentloned, "shall 
remain in force and efiCect except as expressly laodified and restrlcted by thls 
act ; and the Président, in addition to the powers conferred by thls act, shall 
bave and is hereby given such other and further powers necessary or appro- 
priate to give effect to the powers herein and heretofore conferred." 

Section 10: "That carriers whlle under fédéral control shall be subject to 
ail laws and llabilltles as common carriers, whether arising imder state or 
fédéral laws or at common law, except in so far as may be Inconsistent with 
the provisions of thls act or any other act applicable to such fédéral control or 
with any order of the Président. Actions at law or suits in equity may be 
brought by and against such carriers and judgments rendered as now pro- 
vided by law ; and in any action at law or suit in equity against the carrier, 
no défense shall be made thereto upon the ground that the carrier Is an in- 
strumentality or agency of the fédéral govemment ♦ • * But no process, 
niesne or final, shall be levied against any property under such fédéral con- 
trol." 

Section 12: "That moneys and other property derived from the opération 
of the carriers during fédéral control are hereby declared to be the property 
of the United States." 

And finally (section 16) it is provided: 

"That thls act is expressly declared to be emergency législation enacted te 
meet conditions growing out of war." 

After the passage of this act, the Président, on March 29, 1918, 
issued his further proclamation wherein, referring thereto, he déclares : 

"Now, therefore, I, Woodrow Wilson, Président of the United States, under 
and by virtue of the powers and authority so vested in me by said act and 
of ail other powers me hereto enabling, do hereby authorize the sald William 
G. McAdoo, Director General of Kailroads as aforesaid, either personally or 

• • • in the name of the Président to" exercise ail the powers conferred by 
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the act upon the Président, "and to Issue any and ail orders whlch may in any 
way be found necessary and expédient in connection with the fédéral controi 
of Systems of transportation, raiiroads, and inland waterways as fuUy in ail 
respects as the Président is authorized to do, and generally to do and perforna 
ail and singular ail acts and things and to exercise ail and singular the pow- 
ers and duties which in and by the said act, or any other act in relation to 
the subject hereof, the Président is authorizeë to do and perform." 

Thereafter, on October 28, 1918 (Comp. St. 1918, § SllSs^h), the 
Director General, in the administration of such fédéral controi, is- 
sued his "General Order No. 50," whereby, se far as hère pertinent, it 
was provided: 

"Whereas, the act of Congress, called the Fédéral Controi Act, approved 
March 21, 1918, provided that 'carriers while under fédéral controi shall he 
subject to ail laws and llabilitles as common carriers, whether arising under 
State or fédéral laws or at common law, except in so far as may be inconsistent 
with the provisions of this act or any other act applicable to such fédéral con- 
troi, or with any order of the Président' ; and 

"Whereas, since the Director General assumed controi of sald Systems of 
transportation, suits are being brought and judgments and decrees rendered 
against carrier corporations on matters based on causes of action arising 
under fédéral controi for which the said carrier corporations are not respon- 
sible, and it is right and proper that the actions, suits, and proceedlngs here- 
inafter referred to, based on causes of action arising during or out of fédéral 
controi should be brought directly against the said Director General of Eail- 
roUds and not against sald corporation: 

"It Is therefore ordered, that actions at law, suits in equity, and proceed- 
lngs In admiralty hereafter brought in any court based on contract, blnding 
upon the Director General of Raiiroads, claim for death or injury to person, 
or for loss and damage to property, arising since December 31, 1917, and grow- 
ing out of the possession, use, controi, or opération of any railroad or System 
of transportation by the Director General of Raiiroads, which action, suit, or 
proceeding but for fédéral controi might hâve been brought against the carrier 
Company, shall be brought against William G. McAdoo, Director General of 
Raiiroads, and not otherwise: Provided, however, that this order shall not 
apply to actions, suits, or proceedings for the recovery of fines, pénal ties, and 
forfeitures. • • • 

"The pleadings in ail such actions at law, suits in equity, or proceedings In 
admiralty, now pending against any carrier company for a cause of action aris- 
ing since December 31, 1917, based upon a cause of action arising from or out 
of the opération of any railroad or other carrier, may on application be amend- 
ed by substitutlng the Director General of Raiiroads for the carrier company 
as party défendant and dismissing the company therefrom." 

The présent action was commenced in January, 1919, and seel<s 
damages from the défendant, a railroad corporation, for an act of 
négligence alleged to hâve been committed by it on July 8, 1918, 
through which plaintifï sufïered in jury to person and property, the 
theory of recovery, as disclosed by the averments, being that the de- 
fendant was at the time in the possession, controi and opération of 
its railroad system and its accompanying facilities of transportation, 
and that it was through its tortious act in the management of one of 
its trains that the in jury was inflicted. 

[1,2] A motion has been interposed by Walker D. Hines (the succes- 
sor in office of Wm. G. McAdoo), as Director General of Raiiroads, 
joined in by the défendant, that he be substituted as the défendant here- 
in and that the action be dismissed as to the présent défendant, upon the 
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ground, duly made to appear by proper showing, that the latter was 
not at the time of the alleged injury, and has not been since the proc- 
lamation of the Président first above referred to, in the possession, 
control, or opération of the particular line involved, or any of its lines 
of road or other transportation facilities pertaining to its System, but 
that the same were at the time of plaintiff's alleged injuries, and since 
at ail times hâve been, in the exclusive possession and control and 
operated by the United States Railroad Administration under said 
Director General and his predecessor in office. The motion refers to 
Ihe provisions of General Order No. 50, and proceeds upon the theory 
that such substitution is warranted by the terms of that order. 

In response to the motion, the plaintiff, notwithstanding the aver- 
ment of his complaint to the contrary, does not controvert the fact 
that defendant's entire railroad and transportation System was taken 
over at the date indicated in the moving papers, and has since been 
operated exclusively under fédéral control; but he challenges the 
validity of General Order No. 50 as an attempted exertion of power 
outside the legitimate limits of the authority intended to be vested 
in the executive by the législation in question, and indeed as being 
beyond the power of Congress to so delegate, for the reason, as he as- 
serts, that it involves a purely législative function of prescribing rules of 
practice and procédure in légal actions and proceedings, a thing ex- 
clusively within the power of Congress ; and, moreover, that the order 
is in direct conflict with section 10 of the Fédéral Control Act, which 
he asserts expressly authorizes the maintenance of the action against 
the présent défendant. 

It will readily appear, I think, that this contention of the plaintiff 
proceeds from a failure to apprehend fully the character and scope 
of the Fédéral Control Act, and more particularly the purpose to be 
subserved by section 10. In the first place, the act, as expressly de- 
clared, is an emergency measure, to meet extraordinary conditions 
growing ont of an actual state of war, and calling for an exertion of 
the most extrême and drastic powers of government to meet those 
conditions. It is accordingly to be construed, not with that meticulous 
nicety which rnight be dictated by other circumstances, but in a broad 
spirit of liberality, in keeping with the purpose intended to be ac- 
complished and having in view its emergency character. 

As the terms of the act at once disclose, it was the purpose and in- 
tent of Congress that the possession and control of the Systems of 
transportation taken over in whole or in part by the Président was to 
be an exclusive one, to no extent shared in by the owners. If the 
latter or their officers were retained as operators, they were to act 
merely as servants and under pay of the government; and while the 
owners were to he compensated for the use of their properties, every- 
thing earned or accruing from their opération in excess of such com- 
pensation was to be the property of the government. Such a taking 
involved in no sensé the élément of agency by the government for the 
owners. Agency implies a consentual or contractual relation, but 
this was not such. It was more nearly analogous or akin to a taking 
by the sovereign in the right of eminent domain; and the resuit of 
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such a taking was necessarily to relieve the owners of Systems so taken 
from any légal responsibility to the public arising out of their opér- 
ation, and quite as necessarily an assumption of such responsibility by 
the government. And this, as is clearly shown by the whole frame- 
work of the act, was what Congress desired to accomplish. The con- 
ditions to be met in the emergency presented were deemed such that 
the administration of this vital instrumentality for successfully carry- 
ing on the war was to be freed for the time from any hazard arising 
through a divided control or responsibility. And as Congress could 
not in the nature of things foresee the many exigencies and necessities 
that might arise for prompt, free, and unrestrained action by the 
executive, in the practical administration of this great trust, the Prés- 
ident was clothed with the broadest and most plenary powers and 
authority to deal with the problems as they might arise and in such 
manner as his judgment should dicta te; and this not only as between 
ihe government and the owners, but as between the government and 
the gênerai public, with express power to make ail orders and régu- 
lations essential to carrying out the purpose of Congress. 

This being the effect of the act, and I can see room for no other 
construction, the provisions of General Order No. 50 were quite in 
harmony with a correct interprétation of such purpose, While per- 
haps in a limited and technical sensé the particular exertion of power 
embodied in the order may be said to involve the législative f unction, 
it was not such in a sensé that would render its délégation to the execu- 
tive an excess of the power of Congress. It is not every such déléga- 
tion of power that will be held to transgress the provisions of the 
Constitution defining the limitations between the législative and execu- 
tive departments of the government; and this act, I think, for the 
reasons suggested, should be held to présent one of the exceptions. In 
many instances Congress, after clearly defining the purpose to be 
accomplished by its enactment, has given executive ofïicers power to 
make such needful and proper rules and régulations for carrying out 
the purpose as their judgment and the necessities should dictate, and 
such régulations hâve been uniformly held to hâve the force and 
effect of législation. Congress has gone so far as to provide that a 
violation of rules and régulations so made shall constitute a criminal 
offense. Thèse principles are to be found in United States v. Grimaud, 
220 U. S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563; Buttfield v. Stranahan, 
192 U. S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525 ; Field v. Clark, 143 
U. S. 649, 694, 12 Sup. Ct. 495, 36 L. Ed. 294; Arver v. United States, 
245 U. S. 366, 389, 38 Sup. Ct. 159, 62 L. Ed. 349, L. R. A. 1918C, 
361, Ann. Cas. 1918B, 856; and many other cases to like effect. In 
Field V. Clark, it is said : 

"The Législature cannot delegate Its power to make a law ; but it can make 
a law to delegate a power to détermine some faet or state of things upon which 
the law makes, or intends to make, its own action dépend. To deny this would 
be to stop the wheels of government. There are many things upon which wlse 
and useful législation must dépend which cannot be knovvn to the law-making 
power, and must therefore be a subject of inquiry and détermination outsid* 
of the halls of législation." 
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And in Arver v. United States (Sélective Draft cases), where very 
extended powers were conferred upon the executive, the court, an- 
swering a similar objection say: 

"We think that the contention that the statute Is vold, because vestlng ad- 
ministrative offlcers with législative discrétion, bas been so completely ad- 
versely settled as to requlre référence only to some of the decided cases. 
Field V. Clark, 143 U. S. 649 [12 Sup. Ct. 495, 36 L. Ed. 294]; Buttfleld v. 
Stranahan, 192 U. S. 470 [24 Sup. Ct 349, 48 U Ed. 525] ; Intermountaln Rate 
Cases. 234 U. S. 476 [34 Sup. Ct 986, 58 L. Ed. 1408] ; First National Bank v. 
Union Trust Co., 244 U. S. 416 [37 Sup. Ct 734, 61 L. Ed. 1233, L. R. A. 1918C, 
283, Ann. Cas. 1918D, 1169]." 

The instant législation, I think, falls clearly within the principles of 
thèse cases, and I am therefore of opinion that this order was well 
within the power of the Director General as the représentative of the 
Président. And certainly it was both a wise and expédient thing, and 
in the interest of the proper and orderly administration of justice, to 
direct that the défense in actions and proceedings for causes arising 
under government administration and for which the latter, as we 
shall see, was alone answerable, should be in the name and under the 
direction and control of the government's représentative. Indeed, it 
is doubtful if any judgment binding upon the government could be 
obtained, in an action so arising, to which its représentative was not 
made a party. 

Nor does the order in question contravene in any respect the pro- 
visions of section 10. It may readily be shown, I think, that the lat- 
ter was not intended to apply to the class of cases provided for in 
that order. This is sufficiently manifest, perhaps, from the limita- 
tions of the section itself. The owners are to remain subject to ail 
laws and liabilities as carriers "except in so far as may be inconsistent 
with the provisions of this act * * * or with any order of the 
Président." (Italics volunteered.) It would seem obviously and at 
once "inconsistent" with the provisions of the act that liability should 
remain to the carriers for causes of action arising out of transactions 
with which they had nothing whatsoever to do and over which they 
had no control; and this language very clearly implies that Congress 
foresaw that such causes of action would necessarily arise under gov- 
ernment opération for which the owners should not and indeed could 
not be made to respond; and as it could not anticipate and provide 
for the instances which might arise, it wisely left it to the Président 
to regulate the manner in which such actions should be maintained. 

But over and above this considération, the situation presented is 
this : What was authorized by this législation to be taken under féd- 
éral control was spécifie property — that is, solely the transportation 
Systems of the country — and that was ail the proclamations of the 
Président assumed to take into his control. The corporations owning 
thèse properties were not taken; they were left untouched and free 
to continue their functions as such in ail respects other than in the 
opération of their carrier Systems. Moreover, the législation does 
not require the taking of every System nor ail of any one system, but 
only to the extent deemed necessary for war purposes. This being the 
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case, Congress was bound to know that in the business transactions of 
thèse corporations, in activities as to which they were left in control, 
many obligations would be created and causes of actions arise in their 
dealings with the public, wholly unconnected with the opération and 
control of their transportation Systems by the government and with 
which the latter would therefore hâve no concern as a party; it was 
bound to know, moreover, and douhtless had in mind, that many thou- 
sands of actions against thèse corporations would be pending in the 
courts throughout the country and many causes of action accrued, 
but not yet in suit, at the time fédéral control would be assumed, ail 
arising prior to such taking and with which the government was not 
concerned. 

With this situation in mind, Congress enacted the provision to be 
found in section 10, and it was not only a wise, but a necessary, pro- 
vision for the protection of the rights of those dealing with thèse cor- 
porations, and to avoid what otherwise would hâve resulted in great 
confusion and uncertainty. But that it was intended as the purpose 
of section 10, as urged by plaintiiï, to authorize suits against the 
owners of thèse properties in causes of action arising out of trans- 
actions had with the Fédéral Railroad Administration, or through 
torts committed by its agents while under its control — things for 
which, we repeat, the owners could be in no way responsible — may 
not for a moment be indulged ; such a construction would clearly ren- 
der the provision obnoxious to the objection of authorizing the taking 
of property without due process of law, a purpose which may not be 
imputed to Congress. 

For thèse reasons I think the motion for substitution a proper one, 
and that it should be granted. It is so ordered. 



ACTIBSBLSKABBT DAMPSK. THOEBJORN v. HAERISON & CO^ 

Inc., et al. 

(District Court, S. D. New York. Aprll 15, 1918.) 

1. Shipping ®=»49(5) — Chakteb Hibe — Lien on Caboo. 

When charter hire Is payable at a designated place at a flxed tlme, 
there Is not any lien against the cargo, unless the charter party ex- 
pressly so provides. 

2. Shippinq <S=s49(5) — Ohaeteb — Lien fob Ohabteb Hibs. 

A provision in a time charter party giving a lien for charter hlre on 
ail cargoes and subfreights held not to entitle the owner to a lien on a 
cargo ovcned by a subcharterer, which had pald the hire under its char- 
ter to the original charterer. 

3. Shippinq <S=>49(5) — Chabtebs — Lien foe Chabtek Hibe. 

Where a time charterer uses the vessel to carry his own cargo, there 
is no freight money due the vessel, which can be subjecled to a lien re- 
served in the charter. 

In Admiralty. Suit by the Actieselskabet Dampsk. Thorbjorn, as 
owner of the Norwegian steamship, Thorbjorn, against Harrison & 

^ïssPor other cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexe» 
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Co., Incorporated, and a cargo of nitrates on board said steamship, 
W. R. Grâce & Ce, claimant, and against certain subcharter hire pay- 
able from W. R. Grâce & Co. to Harrison & Co., Incorporated. On 
exceptions to libel. Exceptions sustained. 

Haight, Sandford & Smith, of New York City (Wharton Poor, of 
New York City, of counsel), for libelant. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey, 
of New York City, of counsel), for claimant. 

MAYER, District Judge. The claimant, W. R. Grâce & Co., has 
excepted to the libel on the ground that it — 

"does not state facts sufHcient to constitute a cause of action against the said 
cargo, for the reason that it does not state that any freight is due or payable 
by the said cargo on account of its transportatlon and delivery by the said 
steamship Thorbjorn." 

The libel and a stipulation disclose the facts. On 'December 8, 
1916, libelant, as owner of the Thorbjorn, chartered her for a period 
of "about six months" (with an option subsequently exercised of one 
month additional, making seven months in ail) from the time of her 
delivery to Harrison & Co., Incorporated, a corporation. The charter 
party is in the well-known "time charter government form approved 
by the New York Produce Exchange." 

The charter party provided for payment at the rate of $34,000 per 
calendar month, if the vessel was delivered at Balboa, where delivery 
was subsequently made. Payment of hire was to be made in New 
York semimonthly in advance. The charter party provided, inter alia : 

"18. That the owners shall hâve a lien upon ail cargoes, and ail subfreighta 
for any aœounts due under thls charter. • • • " 

The date of the steamer's delivery was January 15, 1917. On March 
26, 1917, Harrison & Co., subchartered the Thorbjorn to W. R. Grâce 
& Co., a corporation, for two round trips from the United States to 
the west coast of South America. This charter was also upon the 
Produce Exchange form, and its provisions were the same as those in 
the charter between the owners and Harrison & Co., except with re- 
gard to the rate of hire, which was fixed at $40,000 per month, payable 
half-monthly in advance during the period of hiring. In the charter 
to Grâce & Co., Harrison & Co. was described as the chartered owner, 
and it is alleged in the libel that — 

"W. R. Grâce & Co. in fact at ail tlmes knew that Harrison & Co., Incor- 
porated, was the time charterer of said steamship, and not Its owner, and 
knew, or should hâve known, the terms of the said original charter party." 

Delivery under the charter between Harrison & Co. and Grâce 
& Co., was made at Wilmington, N. C, on April 28, 1917. Two 
round trips from the United States to the west coast of South America 
could not be made before about August 15th, which was the date on 
which the charter party between Harrison & Co. and the owner ex- 
pired, but that fact is immaterial to the controversy upon this motion. 
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Redelivery under both charters was to be made at a port in the United 
States north of Hatteras. 

The Thorbjorn and her owner duly performed ail the obligations 
resting upon them. On August 19, 1917, the Thorbjorn sailed from 
the west coast of South America loaded with a cargo oi nitrates 
belonging to Grâce & Co., the charterer from Harrison & Co., which 
Grâce & Co. were carrying for themselves and brought to New York. 
The Thorbjorn arrived in New York on September 9, 1917, and was 
redelivered to her owner on September 12, 1917. 

Bills of lading were issued for the cargo shipped by Grâce & Co. 
Thèse bills of lading were issued, however, only for Insurance and 
custom house purposes, and in order to enable Grâce & Co. to sell the 
cargo, if so desired, while afloat. There was a clause stamped upon 
cach bill of lading, "Freight as per agreement"; but there was no 
"agreement." On the other hand, if Grâce & Co. had sold the cargo 
(which they did not), they would hâve charged the purchaser with 
freight. It was practically conceded at the oral argument by both sides 
(and it must follow, whether conceded or not) that thèse bills of lad- 
ing do not afFect the rights of the parties. They need not, therefore, 
be further considered. 

Grâce & Co., instead of paying its hire to Harrison & Co. semi- 
monthly in advance, as it had the right to do under clause 5 of the 
subcharter, actually paid a full month's hire in advance on July 28, 
1917, and this payment was made before Grâce & Co. had any notice 
of any claim by libelant against Harrison & Co. 

On August 2, 1917, libelant notified Grâce & Co. that hire was 
due to it from Harrison & Co., and that libelant claimed a lien to the 
extent of $37,000 on ail sums due from Grâce & Co. to Harrison & Co. 
Later, on September 24, 1917, Grâce & Co. were further notified by 
libelant that additional hire due from Harrison & Co. to libelant had 
not been paid, and that libelant claimed a lien on any amounts due 
from Grâce & Co. on the subcharter in the total sum of $54,(XX). 

The amount actually claimed by libelant was $47,083.44 (plus $78 
for overtime), for which it brought its libel against Harrison & Co. 
in personam and against the cargo of nitrates, the subfreight thereon, 
and the subcharter hire due from Grâce & Co. to Harrison & Co. 
This amount was made up as follows: (1) $13,083.44 claimed by li- 
belant to hâve been wrongfully deducted by tlarrison & Co. from the 
hire due libelant; (2) $17,000 for semimonthly hire due August 15th; 
(3) $17,000 due August 31st. 

After receiving the notice of August 2d from libelant. Grâce & Co. 
did not pay any further hire to Harrison & Co., but on September 23d 
at the request of Harrison & Co., Grâce & Co. paid to the proctors 
for libelant, for account of libelant, the balance of hire due from Grâce 
& Co. to Harrison & Co. under the subcharter. 

Thus Grâce & Co. hâve fully paid ail hire due under the subcharter, 

and there is not any question involved as to a balance of subcharter 

hire due from subcharterer to original charterer. It also appears that 

there was not any freight paid or payable on delivery of the cargo of 

260 F.— 19 
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nitrates at New York for which Harrison & Co. or the master of the 
vessel could hâve asserted a lien at New York. 

The fact that Harrison & Co. is in bankruptcy is the explanation for 
the effort to hold the nitrate cargo of Grâce & Co. for the defaulted 
hire due from Harrison & Co. to libelant. The question is whether 
the libelant is entitled to a lien upon the cargo belonging to Grâce & 
Co. for unpaid hire. 

Libelant contends for (1) the right to a lien upon the cargo, and, 
in the alternative, (2) the right to hold the cargo to the extent of a rea- 
sonable freight for the carriage of the nitrates from Chile to New 
York. Claimant meets thèse contentions on grounds considered infra. 

[1] 1. When hire or freight is payable at a designated place at a 
fixed time, there is not any lien against the cargo, unless the charter 
party expressly so provides. Such must be the construction of cases 
like Raymond v. Tyson, 17 How. 53, 15 L. Ed. 47, and The Moringen 
(D. C.) 98 Fed. 996. While thèse cases held there was no lien, it is 
plain that, had the parties expressed themselves as in the charter be- 
tween libelant and Harrison & Co. in the case at bar, there would hâve 
been a lien. See Raymond v. Tyson, supra, 17 How. at page 68, 15 
L. Ed. 47. 

[2] The test is always the intent of the parties as gathered from the 
whole contract. Where, as hère, payment was to be in New York at 
fixed times, but a lien was also provided for, it must be concluded that 
the lien was an additional safeguard. But there was not any privity 
of contract between libelant and W. R. Grâce & Co. (The Banes, 221 
Eed. 416, 137 C. C. A. 214), and therefore W. R. Grâce & Co., so far as 
concerns lien on cargo, were in no différent position than would bave 
been an independent shipper, who had paid full freight in advance 
without notice of the owner's claim against Harrison & Co. The 
Albert Dumois (D. C.) 54 Fed. 529; Turner v. Taji Goolam, [1904] 
App. Cas. 826; American Steel Barge Co. v. Chesapeake & C. Coal 
Agency Co., 115 Fed. 669, 53 C. C. A. 301. 

Assuming, for illustration, that W. R. Grâce & Co., instead of car- 
rying their own cargo, had carried the cargo of some other shipper, 
could it be said that such shipper's cargo was subject to a lien for the 
defaulted charter hire? And yet, because of lack of privity, W. R. 
Grâce & Co. were in no différent position. To hold otherwise would be 
to strike a blow at the orderly and business like conduct of shipping, 
and would place upon the independent shipper and the subcharterer 
a risk not contemplated by the parties, nor justified by the reasoning 
of cases passed on by courts of high authority. W. R, Grâce & Co. 
did not stand in the shoes of Harrison & Co., as is well illustrated by 
analogy in The Santona (C. C.) 152 Fed. 516, and the lien against the 
cargo for the charter hire cannot be asserted. 

The claim that there is a lien on cargo for time charter hire, where 
the hire is not contingent on the delivery of any cargo, is opposed to 
basic and historié principles of the maritime law. The broad gênerai 
proposition hère applicable is thus epitomized in the récent opinion of 
Judge Hough in The Saturnus (decided April 10, 1918) 250 Fed. 407. 
162C. C.A. 477: 
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"In respect of carrlage of goods In particular, every public beneflt bas for 
centuries been deemed obtained when goods were liable for frelgbt, and ship 
for safe and sound delivery of goods, tbe mutuality of relation thus growmg 
eut of tbe act of transport, not tbe maklng of a contract for transportation. 
Anything more tban tbls multiplies secret liens and bampers instead of ad- 
vances ease and freedom of commerce. Mercbant and mariner alike subject 
theîr property to tbe municipal law of every country Into which tbeir ven- 
ture cornes, but a maritime lien Is as near an approach to jus gentlum as can 
be found in prlvate jurisprudence, and any extension tbereof not intematlon- 
ally well founded is to be opposed as jealously as is a déniai of Its accepted 
estent." 

Whatever rights, if any, would hâve been available to libelant, if 
charter hire were still due from Grâce & Co., to Harrison & Co., or 
if the money for transportée freights were payable to Grâce & Co., 
the facts in this case are that no hire was due and there were no 
freights. 

Grâce & Co. could hâve permitted the vessel to lie idle, or hâve car- 
ried prepaid freights, or, indeed, hâve made imy arrangement it pleased 
for itself or with independent shippers. In any event, the cargo owner 
must owe the ship freight when the lien is exercised. 

[3] 2. The claim for a reasonable freight is ingénions, and sought 
to be sustained by analogy with those cases (such as limitations of lià- 
bility) where a reasonable freight is allowed under certain circumstan- 
ces; but the same principles apply as are noted supra. But, in addi- 
tion, Grâce & Co. had a perfect right to carry its own cargo. It was 
not obligated to create freight moneys, and a lien could not spring 
into existence unless the cargo was bound to the vessel in the sensé 
that the cargo owed the vessel freight money on freight delivery at 
the port of destination. 

Any other conclusion, to repeat, would subject a subcharterer such 
as this to obligations never contemplated, and would introduce a com- 
mercial risk not intended when libelant made its time charter and 
placed Harrison & Co. in the position of freely contracting, as it did, 
when it made its subcharter to Grâce & Co. 

Exceptions sustained. 



UNITED STATES ex rel. WiIUOIAMS, Captain, Quartermaster Reserve 

Corps, United States Army, v. BARKY, Major General, 

United States Army. 

(District Court, S. D. New York. July 9, 1»19.) 

1. Abmt and Navy i®=>44(2) — Coubts-Maetial Not Depbivbd of Jubisdiction 

BT Cbiminal Code. 

Act Ocv, 23, 1918, amending Crimlnal Code, § 35, whlle relating to the 
same subject-matter as article 94 of Articles of War (Comp. St. § 2308a 
[94]), and applylng to botli civilians and persons In the milltary or naval 
service, does not amend or repeal such article, nor deprive courts-martial 
of jurisdlction in respect to persons in tbe military and naval service. 

2. Seabcees and Seizubes <3=>7 — Seizube or Documents ob Abut Offices 

NOT Unlawfui,. 

The seizure of documents, belonging to an army ofacer chargea veith an 
offense, from his desk, to whlch he voluntarlly turned over the key, heid 

^:»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests à Indexai 
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not a violation ot hls constitutlonal rlghts, whetlier or not the documenta 
were used on hls trial by court-martial. 

3. Akmt and Navt <gs=»47 — ^Articles or Wab as to Confinement oï Pbisomer 

NOT Applicable to Confinement afteb Conviction. 

The provisions of article 70, Articles of War (Comp. St. § 2308a[70]), 11m- 
Itlng the time of confinement of persons placed under arrest, relate to tbo 
time before trial, and hâve no application to confinement after tria) aud 
while awaiting exécution of sentence. 

4. Habeas Oobptjs <g=70 — Jubisdiction of Gouet-Mabtial befoee Pbomul- 

OATioN OF Sentence not Affected by Habeas Cobpus Pboceeding. 

The suing out and service of a writ of habeas corpus by an army offlcer 
after hls trial by court-martial, but before the service upon him of the 
order promulgatlng the sentence, helA not to oust the court-martial oC 
jurlsdlctlon, nor to affect the validity of the order subsequently served. 

Habeas Corpus. Pétition by Frederick R. Williams, Captain, Ouar- 
termaster Reserve Corps, United States Army, against Maj. "Gen. 
Thomas H. Barry. Writ discharged. 

Ignatius A. Scannell, of New York City, for petitioner. 

Francis G. Caffey, U. S. Atty., of New York City (William F. Kelly, 
Major Judge Advocate U. S. A., and Peter B. Olney, Jr., Asst. U. S. 
Atty., of New York City, of counsel), for respondent. 

MAYER, District Judge. At a gênerai court-martial convened pur- 
suant to Spécial Order No. 234, Headquarters Eastern Department, 
on December 6, 1918, Williams was arraigned and tried on certain 
charges and spécifications under the ninety-fourth, ninety-third, and 
ninety-sixth Articles of War (Comp. St. § 2308a). He was found not 
guilty of the ninety-third Article of War, but guilty of some spécifi- 
cations under both the ninety-sixth and ninety-fourth Articles of War. 

Before the findings and sentence of the court-martial were promul- 
gated, petitioner sued out a writ of habeas corpus in this court, to 
which a return was made, and this return was traversed by Williams. 
After the service of the writ, findings and sentence were promulgated, 
and Williams was dismissed from the service and sentenced to con- 
finement at hard labor for five years. He now asserts that his con- 
stitutlonal rights were violated in the foUowing respects : 

(1) That ail the charges and spécifications "made under the ninety- 
fourth Article of War related to the alleged commission of offenses 
prior to October 23, 1918, the date when a new statute was enacted 
(40 Stat. 1015, c. 194), which amended section 35 of the United States 
Criminal Code, and thereby altered the situation of petitioner to his 
disadvantage, and was thus ex post facto as to him. 

(2) That the proceedings at the court-martial were void and in vio- 
lation of the rights of petitioner under the fourth and fifth Amend- 
ments, in that the commander of the Department of the East, who 
appointed the gênerai court-martial to try petitioner, was his accuser 
and prosecuter, in violation of the eighth Article of War and in that 
petitioner's papers and eff ects were seized by the commander before 
trial and retained by him, although they were material and necessary 
for the proper défense of petitioner, and aiso in that, although demand 

©ssFor other cases see eame toplc & KBy-NUMBBR in ail Key-Numbered Dlgests & Indexai 
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was duly made for the return of the papers, both of the commander and 
of the court-martial which tried petitioner, such demand was refused 
by both the commander and the court-martial. 

(3) That in violation of the Fifth Amendment, petitioner is being 
held in custody without due process of law, in violation of the Sev- 
entieth Article of War, in that he has been in close confinement for 
over 40 days after a copy of the charges had been served upon him. 

(4) That the attempted promulgation of the findings and sentence 
of the court-martial was null and void, as in violation of the Fifth 
Amendment, in that it was an order published by the commander of the 
Department of the East after this writ of habeas corpus had been 
served upon petitioner, and petitioner was therefore not in the custody 
of the commander, but in the custody of this court, and therefore that 
the sentence, involving dismissal from the army, was void and in vio- 
lation of petitioner's rights under the Fifth Amendment, because with- 
out confirmation of the Président of the United States. 

The contentions will be taken up in order. 

[1] 1. The alleged ex post facto opération of the act of October 
23, 1918. 

Act April 10, 1806, c. 20, 2 Stat. 359, was the first législation "es- 
tablishing rules and articles for the government of the armies of the 
United States." This statute contained 101 articles, none of which, 
however, dealt with the subject-matter of the présent article 94 of the 
Articles of War. 

The next législation was Act March 2, 1863, c. 67, 12 Stat. 696, en- 
titled "An act to prevent and punish frauds upon the government of 
the United States." This act applied, in section 1 thereof, exclusively 
to "any person in the land or naval forces of the United States, or in 
the militia in active service of the United States," and also provided 
in section 1, in respect of offenses against the act : 

"And every person so ofïendlng may be arrested and held for trial by a 
court-martial, and If found guilty shall be punlshed by fine and imprison- 
ment, or such other punishment as the court-martial may adjudge, save the 
punishment of death." 

Section 2 was, in effect, the same, applying, however, to persons 
who received discharge or dismissal from the service subséquent to 
committing a violation of the act. Section 3, however, dealt with 
civilians, and the treatment provided for in section 3 was quite différent 
from that in sections 1 and 2. Under section 3, after providing for 
forfeiture and payment to the United States of amounts therein 
named, it was further provided : 

"And such forfeiture and damages shall be sued for in the same suit, and 
every such person shall in addition thereto, on conviction in any court of com- 
pétent jurlsdiction, be punlshed by Imprisonment not less than one, nor more 
than five years, or by fine of not less than one thousand dollars, and not 
more than five thousand dollars." 

Section 1342 of the United States Revised Statutes (Comp. St. § 
2308a) provided : 

"ïhe armies of the United States shall be governed by the foUowlng rulea 
and articles. • • • " 
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This is the first section of chapter 5,. which is entitled "Articles of 
War." The sixtieth Article of War, contained in chapter 5, is the 
same as sections 1 and 2 of the act of March 2, 1863. Chapter 5 of 
title LXX in U. S. Revised Statutes is entitled "Crimes against the 
Opérations of the Government," and section 5438 (Comp. St. 10199) 
substantially re-enacted section 3 of the act of March 2, 1863. 

The différence, however, between section 3 of the act of March 2, 
1863, and section 5438 of the Revised Statutes, is as foUows : Sec- 
tion 3 refers "to any person not in the military or naval forces of the 
United States, nor in the militia," etc., while section 5438 refers to 
"every person. * * * " 

Substantially to the same effect, although difïering in some détail, 
is the act of May 30, 1908 (35 Stat. at Large, 555, c. 235). Section 
5438 of the Revised Statutes is now section 35 of the United States 
Criminal Code (Comp. St. § 10199). By the act of August 29, 1916 
(39 Stat. at Large, 650, c. 418), the Articles of War were again re- 
vised, and former Article of War 60 became Article 94. It will thus 
be seen that up to this point Congress had two séries of statutes, one 
designed to deal solely with those in the military and naval services, and 
the other designed to deal with any person whether in civilian life, or 
in the military or naval service. There were doubtless many reasons 
. for the necessity of thèse two différent Systems. It is sufficient to point 
out that, where an offense of the character denounced is committed 
by both a civilian and a memher of the military or naval service, it 
may be highly important to try both accused before the same tribunal 
at the same time. As a civilian could not be tried before a court- 
martial, the only course left open to Congress was to provide that 
members of the military and naval forces could be tried before civil 
courts of compétent jurisdiction. 

Under the ninety-fourth Article of War, the punishment is as fol- 
lows: 

"Shall • • • be punlshed by fine or Imprlsonment, or by such other 
punishment as a court-martial may adjudge, or by any and ail of said penal- 
tles." 

Act Oct. 23, 1918, c. 194, 40 Stat. 1015, amended section 35 of 
the Criminal Code of the United States. The subject-matter is the 
same as that set forth in the ninety-fourth Article of War. The pun- 
ishment however, is différent from that in the ninety-fourth Article 
of War, the act of October 23, 1918, providing that the convicted 
person "shall be fined no more than ten thousand dollars or imprisoned 
not more than ten years or both." The act applied to "whoever" shall 
do the things prohibited ; i. e., to any person. 

It is entirely plain from the foregoing that Act Oct. 23, 1918, 
does not in any manner refer to or amend or repeal tlie ninety-fourth 
Article of War, and does not deprive courts-martial of their juris- 
diction in respect of persons in the military and naval services. This 
Act Oct. 23, 1918, is merely the latest législation logically carrying 
down to date statutes which hâve permitted the trial of civilians and/or 
members of the military and naval forces in the civil courts, and does 
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not in any manner interfère with a trial by court-martial as provided 
in the Articles of War. 

It foUows, from the foregoing, that petitioner has not, on this 
ground, any cause of complaint. 

[2] 2. There is no merit in the contention that the commander, who 
appointed the gênerai court-martial, was the accuser and prosecutor of 
petitioner. The record is to the contrary. Such contention is there- 
fore not sustained. 

In view of the record made by the petitioner, the amendeJ return, 
and the traverse, testimony was taken in respect of the alleged illégal 
seizure of writings belongmg to petitioner. Briefly stated, what hap- 
pened was that Capt. Busby, of the miUtary intelligence branch of 
the army, had an interview with petitioner, and petitioner, in order 
to satisfy Capt. Busby that he was wrongly accused and could make 
satisf actory explanation, gave Capt. Busby the keys to his desk or saf e- 
deposit box at the military camp at Allentown, Pa. Thereaf ter Capt. 
Busby and Mr. Richards, a civilian volunteer, together went to the 
Camp at Allentown, Pa., and, after conforming with certain military 
routine, obtained various papers belonging to the petitioner from the 
drawer or box in which petitioner had kept them. 

Capt. Busby, prior to entering the army, had been a police ofïicer in 
the New York police department, devoting most of his officiai service 
to détective work. I was fuUy impressed with the truth of Capt. 
Busby's testimony. He is an experienced détective, and apparently 
an ellicient man, and there is no reason to doubt any of the substan- 
tial matters to which he testified. 

In the détails as to search he was corroborated by Mr. Richards, who 
also impressed me as an honorable man who rendered service to the 
government during the war. The petitioner contradicted the testi- 
mony of Capt. Busby in regard to some détails ; but, on the substantial 
point as to whether the keys were voluntarily delivered by petitioner 
to Capt. Bushy, petitioner, in efïect, corroborated Capt. Busby. 

The resuit is that the case falls well within the principle of Perl- 
man v. United States, 247 U. S. 7, 38 Sup. Ct. 417, 62 L. Ed. 950, 
and does not in any sensé disclose acts in violation of petitioner's consti- 
tutional rights. Further, it appears from the record that not a single 
paper or writing obtained by Capt. Busby in the manner above indi- 
cated was offered or received in évidence at the trial before the court- 
martial, nor does it affirmatively appear that the information obtained 
from said papers was used before the court-martial, although, had 
such information been used, there would not hâve been error, in view 
of the doctrine of the Perlman Case, supra. 

The prosecution asked some questions leading up presumably to an 
intended offer in évidence of a stub check ; but, after discussion, the 
question was withdrawn. The évidence on this point was independently 
obtained by the government, and, in any event, this stub check incident 
was well within the doctrine of Fitter v. United States, 258 Fed. 567, 

— C. C. A. , recently decided by the Circuit Court of Appeals for 

the Second Circuit. 
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[3] 3. The provisions of article 70 of the Articles of War refer to 
arrest and custody before and not after triai. As petitioner has been 
tried and convicted and is merely being held for exécution of sentence 
imtil after the détermination of this application, there is not, as against 
him, any violation of article 70. 

4. Under this contention, by petitioner, supra, (a) it was argued that 
the order directing the sentence, which extended to dismissal from the 
army, must be approved by the Président because, at the time that the 
order was promulgated, a state of war did not exist. This contention 
iieeds only the comment that it is without merit because a state of war 
did exist. 

[4] (b) It was further argued that, because the order promulgating 
the sentence was served upon petitioner after the issuance of the writ, 
such order was void. The order merely promulgated a sentence which 
had theretofore been approved, and the fact that petitioner sued out 
a writ in this court before a copy of the order was served upon him 
did not in any manner oust the military authorities of their jurisdic- 
tion. AU that has happened is that petitioner has been produced be- 
fore this court and is in the custody of this court, but such procédure 
and resuit do not in any manner prevent the making by the military 
authorities or the issuance by them, or the subséquent service by 
them, of an order promulgating the sentence. 

It would, indeed, be subversive of the orderly administration of 
justice by courts-martial, if a writ of habeas corpus could, in such cir- 
cumstances, oust courts-martial of jurisdiction. 

Writ dismissed and petitioner remanded. 



SELECT PICTUEES CORPORATION v. AUSTRALASIAN FILMS, Umlted. 
(District Court, S. D. New York. June 23, 1919.) 

1. CONTBACTS <g=>10(l) VALIDrrY — MUTUALITY. 

In a contract by which plalntlff granted to défendant for a stated terra 
the exclusive rlght to dlstribute, exploit, lease, and exhlblt In Austra- 
lasia ail motion plctures deslgnated by défendant from among those re- 
leased by plaintîiï, and défendant agreed to desigpate and accept not less 
than a specified number, certain conditions Inserted for the protection 
of one or other of the parties held not to destroy the mutuallty of the 
contract. 

2. CoNTRACTS ®=337(1) — Action fob Breach — Sufpicienct of Compi.aint 

A complaint held to state a cause of action for antlcipatory breach o'' a 
contract. 

At Law. Action by the Select Pictures Corporation against the 
Australasian Films, Limited. On demurrer to complaint and motion 
by défendant for judgment on the pleadings. Demurrer overruled, 
and motion denied. 

The parties entered Into a wrltten agreement dated December 19, 1918. By 
said agreement, Select Company granted to Australasian Films the sole and 
exclusive rlght to dlstribute, exploit, lease, and exhlblt, in Australasia, for 

©soFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



SELECT PICTUKES CORPORATION V. AUSTEALASIAN FILMS 297 

(260 F.) 

periods of three years each from and after the respective dates of delivery 
thereof to défendant, ail motion pictures designated by défendant in accord- 
ance with the terms of said agreement from among motion pictures released 
by plaintiff prior to Marcli 31, 1»20, and défendant agreed to designate and 
accept from the plaintiff for distribution as aforesaid at least one motion 
picture per week during each and every week for the period from April 1, 
1919, to Mareh 31, 1920 (subject to the proviso that, If there should be available 
for sélection so few motion pictures that one motion picture per week would 
amount to more than 80 per cent, of the motion pictures so available, defend- 
ant's obligation to take one picture per week should be accordingly reduced), 
and to pay the plaintiff upon delivery of each picture, for the rights of distri- 
bution and exploitation with respect thereto, $4,500, and défendant agreed to 
and dld pay $18,000 In payment for the rights to the last four motion pictures 
deliverable under the contract. The agreement further provides, in section 
1, that performance by défendant of its obligation to take at least one pic- 
ture per week shall be a condition of the contract. 

The complaint allèges that défendant has neglected and refused to designate 
or accept auy motion picture under the contract as requlred by Its provisions, 
although requested by plalntlŒ so to do ; that plaintiff was at ail times 
ready, able, and willlng to perform each and every term, covenant, and con- 
dition of the contract on its part to be performed, and to deliver to défendant 
motion pictures selected by défendant in accordance with its provisions, and 
would hâve done so had it not been prevented by defendant's neglect and re- 
fusai. 

The complaint further allèges that défendant notlfied plaintiff in writing on 
AprlI 19, 1919, that défendant would not designate or accept any motion pic- 
tures under the contract, and that It repudlated the contract; and that on 
April 23, 1919, plaintiff notlfied défendant in writing that it elected to regard 
said répudiation of the contract by défendant as an anticipatory breach of 
sald contract, and of the whole thereof, and to treat said contract as abandoned 
by reason of such breach. 

The complaint then allèges the Inability of plaintiff to dispose of the rlghta 
of distribution of the motion pictures mentloned In the contract for the terri- 
tory therein specified to any one other than the défendant, and that by reason 
of the premlses plaintiff has been damaged In the sum of $216,000 over and 
ahove the sum of $18,000 pald by défendant to plaintiff under the contract, and 
demands judgment accordingly in the sum of $216,000, with interest 

Konta, Kirchwcy, France & Michael, of New York City (Karl W. 
Kirchwey, of New York City, of counsel), for plaintifï. 

Joseph P. Bickerton, Jr., and Philip Wittenberg, both of New York 
City, for défendant. 

MAYER, District Judge (after stating the facts as above). The 
main grounds of demurrer are that (a) the agreement lacks mutuality; 
and (b) under the décisions of the New York courts the plaintiff 
cannot recover as for an anticipatory breach. 

fi] 1. Lack of Mutuality. Défendant practically concèdes that if 
plaintifï's obligation was the grant to défendant of the sole and ex- 
clusive right to distribute, etc., ail motion pictures for the period 
agreed upon, then the contract, as drawn, would be supported by 
mutual considérations. In this regard the contract would not be dif- 
férent in principle from that class of contracts where the manufac- 
turer agrées to sell, and the customer to buy, ail of a designated prod- 
uct which the manufacturer will produce during an agreed period, 
nor différent from the converse type of contract where the customer 
agrées to buy, and the seller to sell, ail the goods of a designated kind 
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required by the buyer in the opération of a particular plant, factory, 
or mine. Ramey lyUmber Co. v. John Schroeder Lumber Co., 237 
Fed. 39, 150 C. C. A. 241 ; Burgess Sulphite Fibre Co. v. Broomfield, 
180 Mass. 283, 62 N. E. 367; City of New York v. Delli Paoli, 202 
N. Y. 18, 94 N. E. 1077; Golden Cycle Mining Co. v. Rapson Coal 
Mining Co. et al., 188 Fed. 179, 112 C. C. A. 95; Lima Locomotive 
& Mach. Co. V. Nat. Steel Castings Co., 155 Fed. 77, 83 C. C. A. 
593, 11 L. R. A. (N. S.) 713; Manhattan Oil Co. v. Richardson Lu- 
bricating Ce, 113 Fed. 923, 51 C. C. A. 553; Secor v. Ardsley Ice 
Co., 133 App. Div. 136, 117 N. Y. Supp. 414, affirmed 201 N. Y. 
603, 95 N. E. 1139; W. P. Fuller & Co. v. Schrenk, 58 App. Div. 
222, 68 N. Y. Supp. 781, affirmed 171 N. Y. 671, 64 N. E. 1126; 
Cold Blast Transp. Co. v. Kansas City Boh & Nut Co., 114 Fed. 77, 
52 C. C. A. 25, 57 L. R. A. 696. 

But it. is contended that the "grant," so called, by plaintiff is in- 
definite, and fixes no obligation on plaintiff because of the provi- 
sions in the agreement, as f ollows : 

(1) "The foregoing grant shall relate only to such plctures as to whlch Se- 
lect Company shall hâve exclusive rights of distribution in said territory dur- 
ing said period." 

(2) "It is understood and agreed, however, that the Select Company assumes 
no responsibility for the protection or validlty of the rights of distribution and 
exploitation hereby granted under or by virtue of the lawa of any of the 
countries wlthin the terrltorles aforesaid, but the dlstributor shall and may, 
at Its own expense, take such steps as it may deem necessary to protect such 
rights under said laws and assume the entire responsibility therefor." 

(3) "It is the intention of this agreement that the dlstributor shall take, In 
the order of their release in the United States, not less than eighty per cent. 
(80%) of the motion plctures which the dlstributor is entitled to designate 
for dellvery hereunder, provided said eighty per cent. (80%) is not greater than 
flf ty-two (52) plctures ; but it shall not be required to take more than fifty-two 
(52) of such motion plctures, In any event, if fifty-two (52) shall be less than 
eighty per cent. (80%) of those desîgnated. It may take, however, at its op- 
tion, a greater number than flf ty-two (52) if avallable. In the event that there 
shall be avallable for sélection motion plctures so few in number so that as 
a resuit of performance of distributor's obligation to take at least one (1) mo- 
tion picture per week, it would be required to take more than eighty per cent. 
(80%) of such motion plctures, its obligation to take one motion picture per 
week shall be accordingly reduced." 

Obviously, (1), supra, was as much for the protection of défendant 
as for some business expediency of plaintiff. The obligation upon 
défendant to designate and accept at least one motion picture each 
week, if unqualified would hâve compelled it to take pictures which 
might come in compétition with other distrihutors. The book, play, 
or scénario on which a motion picture was constructed might be such 
as to give rights to others in the Australasian territory, and it is plain 
that the parties intended that the right of défendant was to be "the 
sole and exclusive right to distribute," etc., in the territory named. 
Such measure or clause of protection cannot now be availed of by 
défendant as an argument that the grant was indefinite. The effect 
of this clause was merely to reduce, in accordance with other clauses 
of the contract, the number of pictures which défendant was obligated 
to take, and to protect it for the reasons stated. 
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As to (2), it is plain that the "grant," so called, was in the nature 
of a conveyance of ail right, title, and interest, and not a warranty 
that the picture could be distributed or exploited under the laws of 
the foreign territory. It might very well be that in such territory 
there might be laws preventing distribution or exploitation for one 
reason or another. Plaintifif merely declined to assume responsibility 
in that regard, and défendant assumed the burden of determining its 
rights under the laws of the countries where it might désire to exhibit 
the pictures. Such a provision in no manner rendered the contract 
indefinite, for a reasonable construction of the contract would un- 
doubtedly justify the défendant in refusing to take any and ail pic- 
tures, where the right exclusively to distribute or exploit such picture 
or pictures was destroyed or impaired by virtue of the laws of the ter- 
ritory where they were to be distributed and exploited. 

As to (3), supra, it is plain that this provision must be tested by 
the relevant context of the whole contract. This was a protective 
provision in favor of défendant, so that défendant would not be called 
upon to take one motion picture per week, if so doing would work 
out to be more than 80 per cent. 

Plaintiff was obligated throughout to grant to défendant the sole 
and exclusive right to distribute, etc., in Australasia, etc. The mutua! 
considérations moving between the parties are well within the prin- 
ciple of the Ramey Case, supra. Doubtless argument may be ad- 
vanced seeking to difïerentiate the facts which appear in the various 
cases cited, supra, but the principle of law is clearly set forth in one 
form or another in each of them. In the Ramey and some of the 
other cases, the fact that the seller might hâve nothing to sell, or that 
the buyer might not buy at ail, did not destroy mutuality, in view 
of other covenants or agreements in the contracts considered in thèse 
various cases. In the case at bar the three clauses above discussed do 
not in any manner affect the fundamental structure of the contract, 
but are merely provisions of caution. (1) and (3) to protect défend- 
ant, and (2) to protect plaintifï, in respect of subject-matter against 
which both parties might reasonably wish to be safeguarded. 

In Cold Blast Transp. Co. v. Kansas City Boit & Nut Co., supra, 
one of the tests of validity in the so-called will, wish, or want con- 
tracts is whether "the quantity is ascertainahle otherwise with rea- 
sonable certainty." In the case at bar it was the clear intent of the 
parties that plaintiff should be obligated to submit for désignation by 
défendant the motion pictures "heretofore and hereafter released by" 
plaintiff. The motion pictures "heretofore" released were certainly 
capable of ascertainment. While the motion pictures "hereafter" 
released were not capable of mathematical ascertainment, it is clear 
that this part of the contract referred as much to the product of plain- 
tiff as if the plaintiff were selling ordinary merchandise. 

I am of opinion, therefore, that the contract was valid and enforce- 
able, and not void for lack of mutuality. 

[2] 2. The Breach. The complaint in paragraph fifth sets forth 
that plaintiff notified défendant in writing that it elected to regard 
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defendant's répudiation of the contract as an anticipatory breach. In 
paragraph f ourth the coraplaint allèges, inter alia : 

"Plalntiff was at ail times ready, able, and •wllllng to perform each and 
every term, covenant, and condition of said contract of December 19, 1918, on 
Its part to be perforraed, and to dellver to défendant motion pictures selected 
by défendant in accordance with its provisions, and would hâve done so had ic 
not been prevented by defendant's neglect and refusai aforesaid." 

In paragraph seventh plaintiff allèges "by reason of the premises 
plaintiff has been damaged in the sum of $216,000. * * * " 

It is difficult to détermine from the pleadings whether the breach is 
to be regarded as anticipatory or actual. Ordinarily, "an anticipatory 
breach précèdes the tirae prescribed for its performance, or at least 
the time when tender of performance has been proflfered." Wester v. 
Casein Co. of America, 206 N. Y. 506, 514, 100 N. E. 488, Ann. Cas. 
1914B, 377. 

The theory of the contract is that the first step shall be the release 
by plaintifif of motion pictures. Obviously, before défendant was 
called upon to sélect and designate, plaintiff was required to release 
the subject-matter of the sélection. Thus the second step under the 
contract, viz,, the sélection and désignation by défendant, was to be 
taken only when, and not until, plaintiff has released motion pictures. 

Nowhere in the complaint is there a clear allégation of such re- 
lease prior to April 19, 1919, the date of répudiation by défendant. 

Allégation "fourth" sets forth that pjaintiff was ready, able, and 
willing to perform its part, but does not set forth that it did anything 
up to Apnl 19, 1919, although under the contract it was clearly con- 
templated that releases could begin on April 1, 1919, and that from 
that date défendant could designate and accept at least one motion 
picture per week from those ayailable. The same allégation also sets 
forth that plaintiff "would hâve" delivered pictures if it had not been 
prevented by défendant. This allégation, together with allégation 
"fifth," clearly indicates that the complaint is drawn on the theory of 
an anticipatory breach and not of an actual breach. 

The fact that défendant paid plaintiff $18,000 for the rights in the 
last four pictures does not change the character of the breach, because 
that arrangement was part and parcel of the written contract, and 
cannot be regarded as a part performance of the prospective features 
of the contract. 

If, therefore, as plaintiff now contends, the breach was actual, then 
the complaint must be amended to set forth clearly the facts from 
which it shall appear on the face of the complaint that the breach 
was actual and not anticipatory; for défendant is entitled to know 
what it is called upon to meet, in view of the fact that it may very 
well be that a différent kind of proof may be necessary to prove dam- 
ages as for an actual breach from the proof necessary to prove dam- 
ages in a case of anticipatory breach. Indeed, it might well happen 
that the damage in a case of actual breach might in one case be more, 
and in another case be less, than in a case of anticipatory breach. 

Assuming, then, for the purposes of this complaint, that the breach 
is anticipatory, the first question is whether the law applicable to this 
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case is that laid down by the New York courts or the United States 
courts. In the absence of agreement to the contrary, this court would 
follow the rule of the United States courts to détermine whether a 
cause of action arose from the breach. 

If the New York rule were to be applied, it is questionable whether 
plaintifï has a cause of action, because of the limitations which it is 
contended are placed by the New York courts upon actions for dam- 
ages for anticipatory breaches. Kelly v. Security Mutual Life Ins. 
Ce, 186 N. Y. 16, 78 N. E. 584, 9 Ann. Cas. 661; Adenaw v. 
Piffard, 202 N. Y. 122, 129, 95 N. E. 555 ; GaNun v. Palmer, 202 
N. Y. 483, 96 N. E. 99, 36 L. R. A. (N. S.) 922. 

But it is unnecessary to speculate whether or how far thèse cases 
limit the classes of cases where a cause of action arises out of an 
anticipatory breach, because the clause of the contract upon which 
défendant relies does not permit défendant to invoke the law of the 
New York jurisdiction in this regard. 

Paragraph "eighth" of the contract provides : 

"It is understood and agreed by and between the parties hereto that ail 
questions arising hereunder shall be interpreted and governed under and by the 
laws of the state of New Yorli." 

This clause must be construed as applying only to the interprétation 
of the contract. It cannot be assumed to operate in respect of 
the rights of the parties in the event of a breach. In such event, the 
law of the forum controls. 

If this be so, then the principle of Roehm v. Horst, 178 U. S. 1, 
20 Sup. Ct. 780, 44 %. Ed. 953, applies, and that principle has consist- 
ently prevailed in the United States courts. 

It is true that the rule is otherw'ise in some jurisdictions, and that 
some leamed authors hâve criticized and questioned it; but it is not 
only authoritative in this court, but, in the progress of business enter- 
prise, it has developed as a sound and sensible rule, and it has always 
been difficult to understand why in principle there should not be a 
cause of action in any case because of anticipatory breach. 

Finally, it is contended that the agreement amounts to a license or 
lease, and therefore that an action for anticipatory breach will not lie. 

In motion picture contracts the languge of real estate seems to 
be somewhat the vogue. Leases, grants, and the like are very often 
misnomers. In the case at bar, what the contract does is to sell or 
dispose of certain rights, with certain safeguards and restrictions 
necessitated by the peculiar requirements attendant upon the produc- 
tion and exploitation of the merchandise of this business, i. e. mo- 
tion pictures ; and when a man agrées to sell and another man to buy 
thèse rights, a cause of action for redress for a breach need not be 
mystified by importing into the case the law which might be applicable 
to real estate leases. 

It is concluded, therefore, that the complaint sets forth a cause of 
action for anticipatory breach, and is not demurrable. 

The démarrer is overruled, and the motion to dismiss denied. with- 
out costs, and défendant may bave 15 days within which to serve its 
answer. 
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If, however, plaintiff desires to amend the complaînt so as to stand 
on actual breach, it may do so without costs, within 15 days, pro- 
vided it notifies défendant accordingly within 10 days. 



SPIEGELBERG v. GAEVAN, Allen Property Custodlan (two cases). 

(District Court, S. D. New York. July 10, 1919.) 

Wab iS=»10(2) — Tbading with tue Bnemt Act — Suit by Claimant of Pbop- 
EETY — Parties. 

Under Trading with the Enemy Act, § 9 (Comp. St. 1918, § 3115%e), pro- 
viding that any person not an enemy clalming an Interest In money or 
property In the hands of the allen property custodlan may bring suit In 
equity therefor in a fédéral District Court, making the custodian a party, 
the enemy owner, if a nonresident allen, is not a necessary party to sucn 
suit 

In Equity. Suits by Isaac N. Spiegelberg against Francîs P. Garvan, 
as Alien Property Custodian. On motions to dismiss bills. Denied. 

Motion by défendant to dismiss each Mil. 

The grounds urged are (a) that the enemy, the alleged debtor, should b© 
made a party défendant, and (b) that It does not appear that at the time of the 
filing of the blll any property of the enemy was held by the Alien Property 
Custodlan. 

From the complaints hereln the followlng faets appear: 

By the wUl of Solomon J. Spiegelberg, probated in the New York surrogate's 
court on Aprll 28, 1898, plaIntifiC and Frederick Spiegelberg were appointed 
trustées for certain funds In which one Emma Spiegelberg, who résides In 
Vienna, Austria, in the one case, and one Bertha Elias, who résides In Ham- 
burg, German.y, in the other case, were the life beneflelarles. Prior to the en- 
try of the United States into the war, plaintiff in his Indlvldual capaclty ad- 
vanced to each of the beneflciaries the sura of ¥10,650, upon the understanding 
that he should reimburse himself for such advances from the Installments of 
income from the trust fund as such installments became due, for the ensuing 
18 months. He dld so reimburse himself to the extent of $6,400, leavlng $4,250 
in each case still due and unpald. 

As the income accumulated from the trust fund, plaintiff demanded from hls 
cotrustee the payment of this amount. The cotrustee reported to the Alien 
Property Custodlan the amount of accumulated income on hand, and also 
the claim of plaintiff, but thereafter deposited the whole amount of such in- 
come with the Alien Property Custodian. 

On January 29, 1919, plaintiff, in complianee with section 9 of the Trading 
with the Enemy Act (Act Oct. 6, 1917, c. 106, 40 Stat. 419 [Comp. St. 1918, § 
3115%e]), flled his claim with the Alien Property Custodian, who refused to 
pay the same; and thereafter, to wit, on March 18, 1919, thèse suits were 
brought. 

Section 9 of the Trading with the Enemy Act (herewith quoted for con- 
venience) Is as follows : 

"Sec. 9. That any person, not an enemy, or ally of enemy, claimlng any in- 
terest, right, or title In any money or other property which may hâve been 
eonveyed, transferred, assigned, delivered, or pald to the Allen Property Cus- 
todlan hereunder, and held by hlm or by the Treasurer of the United States, 
or to whom any debt may be owlng from an enemy, or aUy of enemy, whose 
property or any part thereof shall hâve been eonveyed, transferred, assigned, 
delivered, or pald to the Allen Property Custodian hereunder, and held by hlm 
or by the Treasurer of the United States, may file with the sald Custodian a 
notice of his claim under oath and In such form and containlng such particu- 

<S=;3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Index»* 
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lars as the sald Custodian shall require ; and the Président, If application isp 
made therefor by the claimant, may, with the assent of the owner of sald 
property and of ail persons clalming any right, title, or Interest thereln, order 
the payment, conveyance, transter, asslgnment or delivery to sald claimant of 
the money or other property so held by the Allen Property Custodian or by the 
Treasurer of the United States or of the interest thereln to whlch the Président 
shall detennlne said claimant is entitled: Provided, that no such order by the 
Président shall bar any person from the proseeution of any suit at law or In 
equity against the claimant to establish any right, tltle or Interest which he 
may hâve in such money or other property. If the Président shall i^ot so order 
within sixty days after the fillng of such application, or if the claimant shall 
hâve flled the notice as above required and shall hâve made no application to 
the Président, said claimant may, at any tlme before the expiration of six 
months after the end of the war, institute a suit In equity In the District Court 
of the United States for the district in which such claimant résides, or, if a 
corporation, where it bas Its principal place of business (to which suit the 
Allen Property Custodian or the Treasurer of the United States, as tlie case 
may be, shall be made a party défendant), to establish the Interest, right, title, 
or debt so claimed, and if suit shall be so instituted then the money or other 
property of the enemy, or ally of enemy, against whom such Interest, right, 
or tltle Is asserted, or debt claimed, shall be retalned in the custody of the 
Alien Property Custodian, or In the Treasury of the United States, as provided 
in thls act, and uutil any final judgment or decree which shall be entered in 
favor of the claimant shall be fuUy satisfled by payment or conveyance, 
transfer, asslgnment, or delivery by the défendant or by the Alien Property 
Custodian or Treasurer of the United States on order of the court, or until 
final judgment or decree shall be entered against the claimant, or suit other- 
wise tenninated. 

"Except as herein provided, the money or other property conveyed, trans- 
ferred, assigned, delivered, or paid to the Allen Property Custodian shall not 
be liable to lien, attachment, gamishment, trustée process, or exécution or 
subject to any order or decree of any court." 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Bames, 
Asst. U. S. Atty., of New York City, of counsel), for the motion. 

Wise & Seligsberg, of New York City (Edmond E. Wise, of New 
York City, of counsel), opposed. 

MAYER, District Judge (after stating the facts as above). 1. The 
first ground upon which défendant bas moved to dismiss the bills is 
that the aliens in each case are necessary party défendants. This con- 
tention calls for the construction in this regard of section 9 of the 
Trading with the Enemy Act. An analysis of that section shows that 
where the property of an enemy bas come into the custody of the 
Alien Property Custodian, section 9 affords any person not an enemy 
or ally of enemy claiming against such property, in whole or in part, 
one of two metbods of pursuing the claim. One method is by execu- 
tive action, and the other through court proceedings. If the Président 
acted, it was necessary for him to obtain the assent inter alios of the 
owner of the property. 

The reason for this provision seems explainable upon the ground 
that the executive, when thus acting, can at best ordinarily only con- 
duct an investigation, and there is not the opportunity, in such cir- 
cumstances, for a real judicial proceeding. Hence, in the opinion of 
Congress, it was but fair that the executive could act only upon the 
assent of the owner. 
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The législation in this regard may hâve contemplated the possibility 
during the war, on the one hand, of communication with the enemy in 
the discrétion of the Président through intermediate diplomatie chan- 
nels ; and, on the other hand, alien enemies, under section 2 (c) of the 
act (Comp. St. 1918, § 3115%aa), might be in the United States, and 
might, for one reason or another, wish to give assent. In any event, 
it will be noted that section 9 contemplâtes action within six months 
after the end of the war, during which period executive action could 
be taken with the assent of one who had been an alien enemy during 
the war. 

Where, however, presidential action was not asked or availed of , then 
a nonenemy was authorized to institute a suit in equity, in the ap- 
propriate District Court of the United States. It will be noted that 
there is no provision as to the assent of the owner in the event of the 
institution of an equity suit. 

It is true that section 9 provides : 

"To whleh suit tbe Allen Property Custodlan or the Treaaurer of the United 
States as the case may be, shall be made a party défendant" 

The reason for the insertion of this provision was in ail probability 
to remove any doubt that the Alien Property Custodian should be made 
a party to such suits in equity as section 9 contemplated. If this pro- 
vision had been omitted, there might readily bave been some différence 
of opinion as to whether the Alien Property Custodian was or was not 
a necessary party défendant. 

It is significant, however, that section 9 does not contain any provi- 
sion requiring that the alien enemy should be made a party défendant. 
If Congress had so intended, the insertion of the necessary language 
would hâve been simple. 

It seems to be clear that the législative intent was to leave questions 
of jurisdiction and procédure normally in the same situation as juris- 
diction would be had and procédure foUowed in any equity suit in the 
United States District Courts. 

In other words, Congress, in effect, said to a claimant that it 
conferred upon him ail of the rights and remédies which would obtain 
in any equity suit, but that, in addition, claimant must join the Alien 
Property Custodian as a party défendant. If Congress had intended 
to increase or diminish the jurisdiction of courts of equity in regard 
to claims arising under section 9, it must be assumed that such intent 
would bave been plainly manifested. What Congress sought to ac- 
complish, inter alia, was the establishment of a uniform method of 
litigation in cases of this character. Theref ore, for instance, Congress 
took away from claimants the right to sue in state courts, and thus 
to obtain jurisdiction by attachment or other similar remedy. 

In the case at bar plaintiff, prior to the enactment of the Trading 
with the Enemy Act (Comp. St. 1918, §§ 3115y2a-3115i/2J), could hâve 
begun in the state court, an appropriate suit or action against the non- 
resident alien enemies, could bave attached funds in the hands of the 
trustées, and could bave obtained jurisdiction through the médium of 
an order of publication. If the nonresident défendants failed to ap- 
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pear, the state court would, nevertheless, hâve acquired jurisdiction 
and could hâve rendered its appropriate judgment or decree. 

When, however, a claimant such as plaintiff was remitted to the 
remedy under section 9, he lost the opportunity to begin his suit or 
action in a court where jurisdiction of the absent défendant could be 
obtained. When plaintiff was thus compelled by virtue of section 9 
to bring his suit in this court, he at once found himself in a position 
where jurisdiction could not be obtained ; for the reason that the 
United States courts, at common law and in equity, cannot obtain 
jurisdiction by means of either attachment or publication over a de- 
fendant who is without the jurisdiction. Big Vein Coal Co. v. Read, 
229 U. S. 31, 33 Sup. Ct. 694, 57 L. Ed. 1053; Tudicial Code, § 50 
(Act March 3, 1911, c. 231, 36 Stat. 1101 [Comp. St. § 1032]). 

There is not any process nor order by which this court can bring in 
the nonresident alien enemy as a party défendant. 

Under section 50 of the Judicial Code and Equity Rule 39 (198 Fed. 
xxix, 115 C. C. A. xxix), the rights of such absent défendant are safe- 
guarded; but both section 50, supra, and equity rule 39 make clear 
that the court may proceed in the absence of a person who is a 
proper party to the suit. 

In a proceeding in the state court before the act, défendants would 
hâve been necessary parties to the suits ; but by requiring plaintiff to 
go into one of the United States District Courts, and providing that 
the Alien Property Custodian should be a party défendant, it is 
quite plain that Congress intended that the Alien Property Custodian 
was the only necessary party défendant, because ît must be assumed 
that Congress would not legislate in a futile way so as to require a per- 
son to be a party défendant over whom the United States courts could 
not acquire jurisdiction. 

In view of the foregoing, it may be repeated that, if Congress had 
intended that the ahen enemy should be made a party défendant, it 
would hâve so stated in clear language, in view of the fact that such 
language would be necessary in order (if it had the power so to do) 
to confer jurisdiction over an absent défendant, where no such juris- 
diction had ever been conferred before. 

Under the Trading with the Enemy Act, it is provided in section 2 
thereof as-follows: 

"Sec. 2. That the word 'enemy,' as used herein, shall be deemed to mean, for 
the purposes of such trading and of this act — 

"(a) Any indivldual, partnershlp, or other body of Individuais, of any na- 
tionality, résident within the terrltory (Including that oecupied by the mill- 
tary and naval forces) of any nation wlth whlch the United States Is at war, 
or résident outside the United States and doing business within such territory. 
and any corporation Incorporated within such terrltory of any nation witli 
which the United States la at war or incorporated within any country other 
than the United States and doing business within such terrltory. • • * 

"(c) Such other individuals, or body or class of indlviduals, as may be na- 
tives, citizens, or subjects of any nation with which the United States Is at 
war, other than citizens of the United States, wherever résident or wherever 
doing business, as the Président, If he shall flnd the safety of the United 
States or the successful prosecutlon of the war shall so require, may, by 
proclamation, Include within the term 'eneray,' " 
260 F.— 20 
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By virtue of subdivision (c) of section 2, supra, it is plain that the 
Président could, by proclamation, include within the term named per- 
sons who were résident within the jurisdiction, so that an enemy might 
be within the jurisdiction or without the jurisdiction, and in one case 
could be served with process and in another case could not. 

Congress must be presumed to hâve understood that in some situa- 
tions the District Court could obtain jurisdiction, while in other situa- 
tions it could not. Thus it left flexible the practical acquisition of ju- 
risdiction, to be determined by the status and location of the alien 
enemy concemed. 

It is unnecessary for me to détermine whether an alien enemy, un- 
der section 2, subdivision (c), if within the district, is a necessary party 
défendant; but it is certain that a nonresident alien enemy is not. 
To the contention of the government that the alien enemy is an indis- 
pensable party may be opposed the suggestion that the contention 
begs the question. Congress had ample power, in dealing with this 
particular subject-matter, to détermine whether or not the alien enemy 
should be a party défendant, and if the statute did not so require, then, 
of course, the alien enemy was not an indispensable party. 

The Senate and House committees which had in charge the framing 
of the act did not overlook the question hère involved. In the Senate 
report to accompany the Trading with the Enemy Act it is stated, at 
page 8: 

"Discussing section 9: Protects American cltlzens wtoo hâve any clalm or 
Interest, right, or title in or to any money or property -whicli bas been paid or 
conveyed to tbe Alien Property Custodian. This section is necessary to pré- 
serve and protect innocent claimants notwitbstanding tbe enforced absence or 
the parties in Interest." 

The House report, at page 12, is still more emphatic: 

"Innocent claimants of property rigbts and titles beld by the Custodian may 
litigate against the Custodian as efflectually as against tbe enemy or ally of 
an enemy (section 9, pp. 10, 11). Tbus tbe préservation and protection of 
property and property rigbts are afforded Innocent claimants notwitbstanding 
tbe enforced absence of enemy parties in interest." 

In the f oregoing extracts from the committee reports is to be found 
strong confirmation of the construction of the statute hère arrived at. 

It is suggested by counsel for défendant that the failure to make 
the alien enemy a party défendant may lead in some cases to fraud 
and collusion. This is, of course, a possibility in any lawsuit ; but, as 
it is the duty of the Alien Property Custodian to put a plaintifï to his 
proof, it must be assumed that the usual safeguards of court proceed- 
ings will protect against possible wrongdoing. 

There is nothing in Watts & Co., Ltd., v. Unione Austriaca di Navi- 
gazione, 248 U. S. 9, 39 S. Ct. 1, 63 L. Ed. 100, decided November 4, 
1918, nor in the Kaiser Wilhelm Second, 246 Eed. 786, 159 C. C. A. 
88, L,. R. A. 1918C, 795, contrary to the above conclusion. In both of 
the cases supra, the court had acquired jurisdiction, and both déci- 
sions held, in effect, that the rights of an absent alien would be protect- 
ed in the manner and in the circumstances to which thèse cases refer. 
In neither of thèse cases, however, was there any question, such as is 
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hère presented, as to who are necessary parties défendant under the 
particular act hère under considération. 

With the same sensé of justice and fairness exhibited by thèse two 
décisions, it is in the power of the trial court to postpone the trial of 
any cause, or to take testimony and then détermine whether some ap- 
propriate effort should be made to notify an absent défendant. This 
power a court of equity undoubtedly has, as matter of discrétion, but, 
in addition, the act has confided to the District Courts of the United 
States a large measure of discrétion in this and other situations. 
Section 17 provides : 

"Sec. 17. Tliat the District Courts of tlie United States are tiereby ^ven 
jurisdiction to make and enter ail such rulcs as to notice and otherwlse, and 
ail such orders and decrees, and to issue such process as may be necessary and 
proper in the prenilses to enforce the provisions of this act, with a right of 
appeal from the final order or decree of such court. • • • " Comp. St. 
1918, § 31151^1. 

It may very well be that in one case the facts may be entirely clear, 
and that there may be available to the Alien Property Custodian ail of 
the facts which could possibly be adduced. On the other hand, in 
another case, there may be doubt or lack of proof, or unsatisfactory 
proof, which will move the trial judge to postpone his détermination 
to such later time, and with such conditions as he may deem proper, 
and with such notice as he may deem practicable. 

The point is that it must be assumed that the District Courts will so 
proceed in an equity suit as to assure the highest measure of fairness 
and justice to the absent défendant. What may be proper, just, or 
désirable in any particular equity suit must be determined by the court 
trying that suit ; but in the case at bar the question is solely one of 
jurisdiction, and it certainly never could hâve been the législative 
intent to compel a plaintifï to bring in as a necessary party défendant 
a person over whom the court, at the plaintifï's instance, in any event, 
could not obtain jurisdiction, except by voluntary appearance. 

If the contention of the Alien Property Custodian were sustained, 
the resuit would be to make section 9 practically useless in those cases 
where a claimant sought his remedy against a nonresident enemy by 
a suit in equity in a District Court of the United States. It would 
manifestly defeat the purpose of the act, and be most unfair to an 
American citizen, to deprive him of the simple remedy which Con- 
gress has constructed, and compel him to resort to the uncertainties of 
some international or other new tribunal which may hereafter be 
erected. 

2. The second ground of demurrer rests on the proposition that it 
must be presumed that the proper party défendant is the Treasurer 
of the United States. 

Subsection (c) of section 7 of the act as amended November 4, 1918, 
provides : 

"The sole relief and remedy of any person havlng any claim to any money 
or other property heretofore or hereafter conveyed, transferred, assigned, de- 
livered or paid over to the Alien Property Custodian, or required so to be, or 
seized by hiin shall be that provlded by the ternis of this act, and In the evpnt 
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of sale or other disposition of siieh property by the Allen Property CnstocIIan 
filial! be limlted to and enforced against the net proceeds received therefrom 
and held by the Alien Property Custodian or by the Treasurer of the United 

iiliites." 

Section 9 (eliminating language not material to this case) provides : 

"That any person, • • « elaiming any interest, • ♦ • In any money 

or other property which may hâve besn conveyed • • • or paid to the 

Alien Property Oustodian hereunder, and held by him or by the Treasurer of 

the United States, or to whom any debt may be owing from an eneuiy, 

* * •* whose property • • » shall hâve been conveyed • • * or 
paid to the Alleu Property Custodian hereunder, and held by hlra or by the 
Treasurer of the United States, may 131e with the said Custodian a notice of 
bis claim under oath, • • * and the Président, if application is made 
therefor by the claimant, may, with the assent of the owner of said property 
and of ail persons claiming any right, title, or interest therein, order the pay- 
ment * * » or delivery to said daimant of the money or other property 
so held by the Alien Property Custodian or by the Treasurer of the United 
States. * * * If the Président shall not so order • • * or if the 
claimant shall bave filed the notice as above required and shall hâve made no 
application to the Président, said claimant may • • • institute a suit in 
equity in the District Court of the United States * • • (to whlch suit the 
Allen Property Custodian or the Treasurer of the United States, as the case 
may be, shall be made a party défendant), to establish the interest, right, title, 
or debt so claimed, and if suit shall be so instituted then the money or other 
property of the enemy * • » shall be retained in the custody of the Alien 
Propert^ Custodian, or In the Treasury of the United States, as provided in 
this Act, and until any final judgment or decree whlch shall be entered In 
favor of the claimant shall be fuUy satlsfied by payment or conveyance, 

* * * by the défendant or by the Allen Property Custodian or Treasurer 
of the United States on order of the Court, or until final judgment or decree 
shall be entered against the claimant, or suit otherwise terminated." 

Section 12 of the act provides : 

"That ail moneys (including checks and drafts payable on demand) paid to 
or received by the Allen Property Custodian pursuant to this act shall be de- 
posited forthwith in the Treasury of the United States, and may be invested 
and reinvested by the secretary of the Treasury In United States bonds or 
United States certificates of Indebtedness, under such rules and régulations 
as the Président shall prescribe for such deposit, investment, and sale of se- 
curities. • • * " Conip. St. 1918, § SllôValï. 

It is, of course, presumed that pubUc officers do their duty, and no 
doubt the Custodian was obligated to deposit the money forthwith in 
the Treasury of the United States. "Forthwith," however, is an elas- 
tic expression, and it is conceivable that the Alien Property Custodian 
may be doing his full duty, and yet for some proper reason may not 
immediately deposit the money with the Treasurer. On the bill as 
framed, the money is in the custody of défendant. If, in point of fact, 
it is not in his custody, then that fact should be alleged in the answer 
and set up by way of défense. It is unnecessary to détermine at this 
time whether such a défense would be good. 

For the reasons outlined (and more could be added) the motions to 
dismiss are denied. 
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FILER V. McCORNIOK. 
(District Court, N. D. California, Second Division. July 28, 1919.) 

No. 16188. 

1. Process <g=3ll5 — Exemption from Service — Person Engaged in Pubijo 

Service. 

Tbe président of a national bank, whlch was a stockholder in a fédéral 
reserve bank, who at the urgent request of the governor of such bank 
attended a conférence at the city where it was located, in another state, 
to consider means of selllng govemnaent treasury certiticates for war 
purposes, held engaged In a public service, and privileged from service of 
process in sueh state, not only during the conférence, but during tbe 
next tew days, whlle he was prevented by illness from returning home. 

2. Process <S=115 — Privilège — Employment in Public Service. 

The extension of the privilège or Imniunity from arrest or service of 
civil process to include, in addition to parties and wltnesses attending 
court, persons engaged In performance of a public service, Is not whoUy 
statutory, but Is based on the same considérations of public pollcy that 
origlnally led to the judlclal exemption. 

At Law. Action by Walter G. Filer against William S. McCornick. 
On motion to quash service of process. Motion sustained. 

Howat, Marshall, MacMillan & Nebeker, of Sait Lake City, Utah, 
and Garret W. McEnerney, F. W. Henshaw, and Henshaw, Black & 
Goldberg, ail of San Francisco, Cal., for plaintiff. 

Harry G. McKannay, of San Francisco, Cal., and Frank J. Gustin 
and M. E. Wilson, both of Sait Lake City, Utah, for défendant. 

VAN FLEET, District Judge. [1] This is a motion to quash serv- 
ice of process. The parties are both citizens, the plaintiff a résident 
of this state, and the défendant of the state of Utah. The action was 
filed on August 14, 1918, in the superior court of the state at San Fran- 
cisco, and service of the summons was made on défendant the same 
date at that place. Thereafter the cause was duly removed hère for 
diversity of citizenship, and the défendant, appearing specially for the 
purpose, has since interposed the présent motion on the ground that 
he was not legally subject to service in this district. 

As to the circumstances under which the action was commenced and 
the service had in this district there is little serious controversy — none 
as to the occasion which brought défendant into the state, the only dis- 
puted question of fact being whether he was necessarily detained hère 
at the date service was made upon him. In that regard the affidavits 
in behalf of défendant tend to show, in substance, that défendant, a 
man over 80 years of âge, has lived in Sait Lake City, engaged in the 
banking business, since 1873, and is the président of a bank at that 
place, which was at the time in question, and for some time previously, 
a member of the Fédéral Reseri^e Bank for the Twelfth Fédéral Re- 
serve District; that in and prior to the month of August, 1918, the 
fédéral government was earnestly engaged, through its financial agen- 
cies, in selling certificates of indebtedness issued by the Secretary of 

$=9For otber cases see same toplc & KEY-NUMBBR in ail Key-Nutnbered Dlgests & Indexes 
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the Treasury, under the authority of Congress, for the purpose of 
raising funds for Ihe carrying on of the war against the Central Pow- 
ers of Europe, then in active progress, and on the first of that month 
there was a large deficiency in the quota of subscriptions for such cer- 
tificates assigned for sale to said district, totaling approximately some 
$23,000,000 ; that in this situation it was considered urgently necessary 
that a conférence be had of the représentatives of the banks comprising 
the membership of the Fédéral Reserve Bank in the district for the 
aurpose of devising ways and means for facilitating and accelerating 
the disposition of such certificates to make up this deficiency, and thus 
aid in financing the successf ul prosecution of the war ; that thereupon 
such conférence was oalled by James K. Lynch, then governor of said 
Fédéral Reserve Bank, to be held at San Francisco, the headquarters 
of the bank, on August 9, 1918 ; that by reason of his position in his 
bank, and his high standing and wide expérience in important banking 
and financial matters, it was deemed by the officers of the Fédéral Re- 
serve Bank as of great importance that the défendant should attend 
such conférence, and to that end Mr. Lynch, the governor, sent him 
this telegram : 

"San Francisco, California, 11:48 a. m., Aug. 5, 1918. 
"W. S. McCornlck, Près., W. S. McComlck & Co., Bankers, Sait Lake City, 
Utah: You are Invlted and urgently requested to attend a very Important 
one-day conférence in Fairmont Hôtel, San Francisco, at ten o'clock Frlday 
morning, August nlnth, of représentative bankers from each state in Twelfth 
District, to détermine best ways and means of selling United States certifi- 
cates of Indebtedness and to diseuss gênerai relation of banks to government 
war finance. Delegates will be entitled to relmbursement for transportation 
and hôtel expenses. Please wlre acceptanee, and we will then engage your ac- 
commodations at Fairmont unless otherwise requested. 

"James K. Lynch, Governor Fédéral Reserve Bank." 

That défendant regarded and treated this request of the governor of 
the bank, under the circumstances, as équivalent to a command, and 
that it was solely in obédience thereto, and not to subserve any personal 
end or interest, or that of his bank, that he came to San Francisco; 
that, as stated in his affidavit, "I believed that under présent conditions 
it was my duty to attend upon such conférence as requested, and that 
my attendance thereupon would be in the performance of a public serv- 
ice in aid of the administration of governmental affairs," in which state- 
ment défendant is fully corroborated by Mr. Cook, the director of sales 
for the State of Utah of such treasury certificates, who had personally 
urged upon défendant the necessity of his attendance in order "that 
his advice and expérience might be availed of for the benefit of the gov- 
ernment" ; that défendant arrived in San Fi^ancisco in time to attend 
the conférence, which convened at 10 o'clock a. m. of August 9th, and 
lasted until 7 :30 p. m. of that date ; that while in attendance thereon 
he was stricken with severe abdominal or intestinal cramps, followed 
by dysentery, which rendered him so ill and weak that he was physical- 
ly unable to return at once to his home, as he had contemplated, and, 
feeling that he was incapacitated for undertaking the return journey 
to Sait Lake for several days, on the foUowing day, August lOth, with 
the advice of his wife, he went to the home of a brother in Santa Cruz 
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(a distance of 75 to 80 miles by rail) to recuperate, where he remained 
until August 13th, when "he started to return to San Francisco to go 
home ; that his weakness was yet such as to necessitate his leaving the 
train at San Mateo and remaining overnight, but he was able to con- 
tinue on to San Francisco on the following morning, the 14th, and upon 
his arrivai at the hôtel, while arranging to leave for his home the next 
day, he was served with the summons in this case ; that upon being 
served he got in communication with his attorneys in Sait Lake, and 
on their advice remained in San Francisco until August 20th to ar- 
range for the removal of the cause to this court, and for no other pur- 
pose. 

The statements of défendant as to his illness and physical suffering 
while in San Francisco are corroborated by the affidavit of Mr. Badg- 
er, a banker of Sait Lake, also in attendance at the conférence, who 
had been intimately acquainted with défendant for 20 years, who noted 
his physical suffering at the conférence, and his having to absent him- 
self for a time, and who states that his appearance was such that he 
advised him that he was in no condition to make the return trip to his 
home without rest and récupération; and by that of Mr. Raborg, 
likewise an intimate acquaintance in San Francisco at the time, who 
States that he saw défendant several times and that his appearance 
was such as to excite his anxiety for his welfare, and that he did 
not seem to improve while in San Francisco. The defendant's affidavit 
further shows that, prior to the institution of the présent action, suit 
had been brought in the United States District Court for the District 
of Utah by the plaintifï against this défendant upon the same cause of 
action as that sued on in this case, which action was still pending at 
the time the présent suit was brought and the summons therein served. 

As intimated, the counter showing affects only defendant's physical 
condition while in the state as bearing on the question whether he was 
necessarily or reasonably detained hère after the adjoumment of the 
conférence until the date of service ; but as a whole it is of a meager 
and inconclusive character. It consists of several affidavits and some 
oral testimony. An affidavit by the process server, who had never 
before met the défendant, and was consequently wholly unacquainted 
with his usual appearance, is to the effect that when making the serv- 
ice he talked with the défendant, sitting in the hôtel lobby, for "about 
a half hour," and got the "impression" that despite his advanced years 
he "then was in a remarkable state of good health and vitality," and ap- 
peared to him "as a man of the old pioneer stock who never grows 
old" ; that he "marveled at his vigor and gênerai excellence of good 
health" ; and that he got the "impression" f rom his conversation that 
he and his wife "had corne to California on a pleasure trip." Oral 
testimony by Mr. Wilson, an officer of one of the banks in San Fran- 
cisco, is to the effect that he had known the défendant for some 29 
years ; that he saw défendant twice while he was in the city, the first 
time at the conférence, and the last the day before he was finally re- 
turning to his home in Sait Lake ; when asked as to his apparent con- 
dition of health, he said, "It appeared to me usual, very fair for a man 
of his âge" — which he stated was 82 years ; that he did not remem- 
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ber défendant making any complaint of illness, and, asked if he seemed 
"physically able to make the trip from San Francisco to Sait Lake 
City," answered, "He appeared to be ; I know he was going the next 
day to Sait L,ake City." The witness did not state how intimate his 
acquaintance with défendant had been, nor how f requently he had met 
him during the years he had known him, nor how recently prior to the 
occasion of his last visit to San Francisco he had seen him. There 
were also oral statements by two employés of the hôtel at which de- 
fendant stopped in San Francisco : The first, by the hôtel manager, to 
the effect that he had seen défendant twice in the hôtel lobby during 
his stay; conversed with him the first time, but on the second occa- 
sion just saw him sitting there, but did not address him ; asked, "What 
seemed to be his gênerai condition of health at that time ?" he answer- 
ed, "I thought considering his âge that it was very good ;" that de- 
fendant did not complain to him of the condition of his health. So 
far as appears this witness had never met the défendant prior to the 
visit in question. The second, the assistant manager, states that he 
had known défendant some seven years; had seen him a number of 
times on previous visits to the hôtel; asked as to his apparent con- 
dition of health, he answered, "Ail right, so far as I know;" that he 
had seen him in the lobby several times during his stay; that he did 
not recall défendant "m^Jcing any complaint about his health"; that 
there was a house physician at the hôtel, but there was no record of his 
having been called to attend the défendant. An affidavit of the plain- 
tiff is to the efïect that while, as stated in defendant's affidavit, there 
was at the date of commencing this suit an action previously brought 
by him against the défendant pending in the District Court of the 
United States for the District of Utah, in ail respects identical with 
the présent, such former action had, after the bringing of the présent 
action, been dismissed and is no longer pending ; that the présent suit 
was not instituted for the purpose of harassing the défendant, but 
solely to enable plaintiff, for his own convenience, to prosecute it 
in the district of his résidence. 

The entire counter showing, it will be observed, was purely néga- 
tive in character, possessing little, if any, probative value. The some- 
what enthusiastic and picturesque "impressions" received by the 
individual serving the summons, in his brief interview, as to de- 
fendant's robust and vigorous appearance, and those of the hôtel peo- 
ple in their casual, passing observations as to the apparent state of 
health of the défendant, may be dismissed as of no material value, 
and that of Mr. Wilson as of little weight. While the latter states 
that he had known défendant for 29 years, they were, it appears, at 
the time the statement was made, living at a long distance from each 
other, and there is nothing to indicate how often he had met him dur- 
ing that period, or that he had ever had any such intimacy with him 
as to render his judgment as to his apparent state of health of any 
weight. One may "know" another for an indefinite period without 
any such ppportunity for observing his physical peculiarities as 
enables him to form an intelligent judgment of his state of health in a 
passing observation — a thing frequently beyond the ability of the 
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skillful physician. That défendant did not complain of being ill either 
to the hôtel employés or to Mr. Wilson is equally of no moment. The 
disposition of aged men is rather to conceal than expose their ali- 
ments and infirmities — especially to strangers or mère casual ac- 
quaintances. Nor is it significant, if such be the fact, that défendant 
may not hâve called for attention by a physician. His suflfering was 
from a cause which, while painful and weakening, most people of ma- 
ture years can alleviate by their own care and attention, and défend- 
ant doubtless had as well the care and attention of his aged wife, who 
accompanied him. Some stress is laid on the fact that défendant, while 
claiming to be too weak to return home, was able to go to the home 
of a brother in Santa Cruz. But I cannot regard it as in any material 
respect tending to overcome the positive évidence of his illness and 
suffering. The distance was insignificant as compared with that to 
Sait Lake, and it was but natural, if his condition did not in his judg- 
ment admit of the long journey home, to seek the quiet and seclusioti 
of a relative's home for rest and récupération, rather than remain in 
the noise and bustle of a large and busy hôtel. 

Taking ail the facts and circumstances presented into considération, 
I hâve no difficulty in reaching the conclusion that they fully sustain 
the claim that defendant's physical condition afïorded reasonable 
ground for his détention in the state, and that his remaining within the 
jurisdiction for that reason did not waive any right arising out of the 
circumstances which brought him hère. Miner v. Markham (C. C.) 28 
Ked. 387, and cases there cited. Indeed, in view of the advanced âge 
of the défendant, a court might well hesitate, without the showing of 
any unusual physical condition of weakness, to hold that the brief 
period of rest taken by him before undertaking the return journey was 
so unreasonable as to deprive him of any right he might otherwise 
hâve. 

This leaves but one question for considération, but that the crux 
of the case: Whether the facts bring the défendant within the rule 
of immunity which he invokes. 

The contention of the défendant is, in brief, that under well-settled 
principles of public policy one who temporarily enters a state or dis- 
trict other than that of his domicile, solely for the performance of a 
duty of a public nature, or to which a public interest attaches, is priv- 
ileged from interférence either by arrest under or service upon him 
of civil process, for a reasonable time in going to, returning from, 
and attendance upon the performance of such duty, and that the facts 
of this case clothe him with that privilège. The contention of plain- 
tiff, on the other hand, is, in substance, that except as extended by 
législative enactment to other departments or functionaries, the priv- 
ilège claimed is purely a "judicial" one, and attaches only to those who 
in some capacity, such as party or witness, are in necessary attendance 
upon a court or judicial proceeding; but that it has no application, in 
either aspect, to one engaged in the performance of a service such as 
that hère involved. 

The doctrine contended for had its origin at the common law, and 
undoubtedly in its inception, as administered by the courts of England, 
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liad •■elation only to judicial proceedings, in which aspect it was in no 
way dépendent upon statute, but was the outgrowth of the efforts of 
ihe civil courts to protect the administration of justice from interfér- 
ence with suitors, witnesses, and perhaps others, through civil process 
from other courts of a nature found to derogate frora orderly pro- 
ceedings and jeopardize the ascertainment of truth. Originally it 
was asserted solely as the privilège of the court for the protection of 
its own jurisdiction, but later as that of the person concerned as 
well. Bacon's Abr. tit. "Privilège." What the précise limits of the 
right were in its earlier history, or those to whom extended, it is not 
very material to hère inquire. The question is left in some doubt 
through divergent statements as to its scope, not only from judges, but 
from early commentators on the suhject. See the interesting opinion 
of Judge Ivobingier in Berlet v. Weary, 67 Neb. 75, 93 N. W. 238, 60 
L. R. A. 609, 108 Am. St. Rep. 616, 2 Ann. Cas. 610. It is sufficient 
for présent purposes to say that the doctrine in its différent aspects 
has been a growth, rather limited in its scope, and some what jealously 
regarded in its earlier history, but gradually gaining favor, and broad- 
ening in its field of application as its essential value became better 
appreciated, until its enforcement has in later times corne to be recog- 
nized not only as a substantive right of the individual concerned, but 
as a matter of established public policy, resting upon sound principles 
of justice and right. It is now very generally recognized as extend- 
ing not only to immunity from arrest, but from service of process as 
well. And while it is quite true that the right has most frequently 
arisen and been applied in connection with parties and witnesses in 
judicial proceedings, its extension in the process of time to those en- 
gaged in other departments of the public service has been more largely 
by analogous application by the courts than as a resuit of législation. 
Thèse principles may be gathered from the large number of cases cit- 
ed with approval in Stewart v. Ramsay, 242 U. S. 128, 37 Sup. Ct. 44, 
61 L. Ed. 192, the latest expression on the subject from the Suprême 
Court, and from those hereinafter referred to. Thèse authorities 
further show that while a few of the state courts, as in Berlet v. 
Weary, supra, are still inclined to apply the doctrine with somewhat 
archaic strictness, the greater number, as do the fédéral courts, take 
an enlarged and libéral view of its application. The fundamental basis 
of the doctrine in its judicial aspects is very clearly stated in Stewart 
V. Ramsay, as embracing the right of the courts "to be open, accessible, 
free from interruption, and to cast a perfect protection around every 
man who necessarily approaches them"; that the citizen in asserting 
his légal rights shall be free to approach the courts, "not only without 
subjecting himself to evil, but even free from the fear of molestation 
or hindrance"; and that he shall enjoy the corrélative and essential 
right "to procure without difficulty the attendance of ail such persons 
as are necessary to manifest his rights." And emphasizing the im- 
portance in attaining thèse purposes, that the litigant and his witnesses 
be protected from molestation, it is said: 

"Now, thls great object In the administration of justice would In a varlety 
of ways be obstructed If parties and witnesses were liable to be served witb 
process while actually attending the court. It is often matter of great Im- 
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portance to the citizen to prevent the Institution and prosecutlon of a suit 
In any court at a distance f rom liis home and hls means of défense ; and tlie 
fear that a suit may be commenced ttiere by summons will as effectually pre- 
vent hls approach as if capias might be served upon him. Thls is especlally 
the case with citizens of neighboring states, to whom the power which the 
court possesses of compelUng attendance cannot reach." ■.. 

It is thèse considérations which hâve actuated the courts in extend- 
ing the protection of the rule, so limited in the beginning, until it has 
come to embrace practically every one who may be called to a strange 
jurisdiction in connection with a cause, and every proceeding or step 
in the action, either heard before the court or any of its ofHcers, and to 
appearances before législative committees and kindred investigations 
as well. Alderson, Judicial Writs and Process, § 121. And an ex- 
amination of the authorities will disclose, I think, that it is upon 
quite cognate principles that the doctrine has been given application 
beyond the domain of judicial proceedings to embrace other depart- 
ments of the public service. 

[2] The plaintifï contends that in its latter aspect, which he de- 
nominates the "governmental" privilège, the right is a distinct and sep- 
arate thing and whoUy the créature of statute ; excepting only as to the 
immémorial privilège enjoyed by members of Parliament, which it is 
claimed went no further than immunity from arrest. But the authori- 
ties do not, I think, bear out this view. It is true that as to the extent 
of the immunity enjoyed by members of Parliament the authorities are 
not in harraony and the question is left in some doubt. Berlet v. 
Weary, supra, seems to support plaintiff's contention; but Juneau 
Bank v. McSpedan, 5 Biss. 64; Fed. Cas. No. 7582 and Miner v. Mark- 
ham are opposed to it. In Juneau v. McSpedan, Judge Miller states that 
"in England the privilège from arrest has always been construed to in- 
clude the service of a summons" ; and this view is sustained in Miner 
V. Markham. But the question is somewhat immaterial, except as to 
its historical value, since the cases in this country show a number of 
instances in which the so-called "governmental" privilège has, in the 
absence of spécifie législative provision, been recognized and applied; 
and this apparently for the same underlying reason, and inspired by the 
same public policy, as that which dictâtes the application of the doc- 
trine in judicial proceedings, to the end that the public service may not 
be interfered with or interrupted, and the interest of the people in 
an efficient administration of the laws thereby jeopardized. Thus 
in Doty v. Strong, 1 Pin. (Wis.) 84, the Suprême Court of the then 
territory held that the immunity from arrest guaranteed to members 
of Congress by the Constitution (section 6, art. 1) must be construed 
as including exemption from service of process as well, and also as 
extending to delegates from territories, though not covered by its 
terms; and in its reasoning the court says: 

"A libéral construction must be given to thèse words upon princlple and 
reasoD. It Is just as necessary for the protection of the rights of the peopie 
that their représentative should be relieved from absentlng himself from hls 
public duties during the session of Congress, for the purpose of defendmg hls 
private suits in court, as to be exempt from imprlsonment on exécution. If 
the people elect an Indebted person to represent them, this construction ot 
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the Constitution must also be made to protect hls rlghts and Interests, althougb 
It may operate to ttie préjudice of his creditors ; but the elaims of the peopie 
upon Ms Personal attendance are paramount to those of indlviduals, and they 
oiust submlt." 

In Andersen v. Rountree, 1 Pin. (Wis.) 115, the same court gave like 
construction to the territorial statute exempting members of the Lég- 
islature from arrest, holding that it included immunity from service. 

In Miner v. Markham, supra, the provision of the Constitution con- 
sidered in Doty v. Strong was for similar reasons held to include the 
exemption of a member of Congress from service of process while in 
progress from his home to the seat of government to attend a ses- 
sion. 

In Bolton v. Martin, 1 Dali. (Pa.) 296, I L. Ed. 144, it w^as held 
as early as 1788, by the court of common pleas of Philadelphia, that 
a member of a state convention called to consider the Constitt^tion of 
the United States was privileged from service of civil process while 
in attendance upon the convention. 

In Geyer v. Irwin, 4 Dali. (Pa.) 107, 1 L. Ed. 762, the Suprême 
Court of Pennsylvania, in the course of its opinion (rendered in 1790), 
States that "a member of the General Assembly is, undoubtedly, privi- 
leged from arrest, summons, citation, or other civil process during 
his attendance on the public business confided to him." It is claimed 
that this expression was mère dicta; but, if this be true, it is never- 
theless of value as indicating the trend of judicial thought on the 
question in this country. 

In Land v. Rambo, 174 Pa. 566, 34 Atl. 207, the same court, as late 
as 1896, held, in the absence of a statute,- but in pursuance of what was 
deemed established public policy, that members of the national guard, 
holding an encampment under authorization of the Governor, were 
exempted from service of process while on duty, and in going to and 
returning therefrom. 

And in a discussion of the whole subject in his work on Féd- 
éral Practice, Mr. Poster, upon a review of the authorities, states 
it as his opinion that "a similar exemption would probably be applied 
to any person while temporarily within the district in the discharge of 
a public duty." Poster Fed. Prac. (Sth Ed.) § 167. 

Thèse cases are strongly criticised by counsel for plaintifï as being 
based upon an entire misconception of the history of the doctrine ; but 
I fiind myself unable to coïncide with that view. I think, to the con- 
trary, that while in a measure one or two of them may hâve involved a 
misapprehension of the then state of the law in England, they neverthe- 
îess disclose the distinct tendency of the courts of this country to give 
a broader and more comprehensive application of the doctrine than 
that obtaining in the English courts — springing perhaps from the 
strong tendency of the former to jealously protect and regard the 
rights of the peopie, and in obédience to what was regarded as a well- 
defined public policy. 

As a resuit of thèse principles, while the présent case may be said 
to be somewhat novel in its circumstances, and not precisely on ail 
fours with any instance heretofore presenting itself for adjudication. 
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I am, nevertheless, constrained to the view that it falls quite clearly 
within the reason and analogy of the rule as contended for by défend- 
ant. It is argued that défendant was not an officer of the government, 
and did not corne into the district in any officiai character. It is true, 
if that be material, that he was not an "officer," perhaps, in the strict, 
popular sensé of the term ; but by reason of his position in his bank, 
and the relation of the latter to the Fédéral Reserve Bank, I do not 
think it may be said in any absolute sensé that, in acting upon the 
request of the président of the latter to participate in a conférence or 
convention which the latter unquestionably had the authority to con- 
vûke, and upon a matter of such vital interest to the government, his 
attendance was not pro hac vice in an officiai capacity. It is not, and 
certainly may not be, claimed that in attending that conférence he was 
not performing a public service of the greatest moment to the govern- 
ment and of interest to the country. One cannot readily conceive of a 
higher duty to their country — except it be on the battle front — than 
was being performed by the members of that conférence, when we con- 
sider the urgent and absolute necessities of the government for means 
with which to finance the gigantic struggle in which we were then 
engaged ; money at such a time may be said to be the lifeblood of a na- 
tion. But it is said défendant was not "compelled" to attend; that 
there was no power in the président of the Reserve Bank to require 
his présence; that therefore he must be regarded as coming of his 
own volition, and hence is not in a position to invoke this privilège. 
As to that, neither is a nonresident witness, nor a party, for that mat- 
ter, "required" to attend a trial. If they corne they do so of their own 
volition, and for the furtherance, in any particular instance, of merely 
private interests. It would be a singularly inconsistent public policy 
that dictated the protection of such a class, and denied it to those en- 
gaged in serving solely the public good. Such a policy would very 
probably hâve deprived the country during the critical period through 
which we hâve just passed of services of the highest value, gratuitous- 
ly rendered, by the large number of patriotic citizens who, like the de- 
fendant, dropped their private interests, and betook themselves far 
from their homes to render aid to the administration of a character 
which could not hâve been coerced. It is at least doubtful if those 
citizens would hâve given the same ready response to the dictâtes of 
their patriotic sensé of duty had they been advised that the law was 
powerless to afford them protection against liability to harassing lit- 
igation to which they might be subjected by private suitors in strange 
and remote jurisdictions. 

Lastly, however, it is urged that the service rendered by défendant 
in attending this bankers' conférence was "completely extra légal, 
not recognized nor provided for by law." But obviously if the prési- 
dent of the Reserve Bank had the authority to call the conférence, 
which is not seriously questioned, when so called it certainly was a 
governmental fonction, and not a private one, and those who attend- 
ed in obédience to his request were clearly in the performance of a 
"public service" ; and that it was a public service within the scope and 
application of the doctrine under considération I entertain no doubt. 
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Surely, as it seems to me, a public policy which déclares that the 
administration of justice will be advanced and promoted by the char- 
acter of protection afforded by the immunity claimed should not stop 
short of extending like protection to a service essential to the préser- 
vation of the country itself. 

This conclusion is reached with less reluctance in that, while avoid- 
ing great inconvenience and harassment to the défendant, it works no 
great hardship upon the plaintiff ; no essential right being lost to him. 
His cause of action may readily be reasserted in the jurisdiction origi- 
nally resorted to, as to which no such question can arise, and where 
his rights may be as fully and completely adjudicated and protected 
as in this; and, moreover, should he désire to seek a review of the 
pending question, it may readily be accomplished (Stewart v. Ram- 
say, supra) well within the life of the obligation sued on. 

The motion to quash the service will therefore be granted. 



UNITED STATES v. FOLK et al. 

(District Court, E. D. Oklahoma. June 26, 1919.) 

No. 2131. 

Appeal and Ebrob ®=»482 — Bond — Poweb to Vaoate — "Final Détermina- 
tion." 

Where an Interlocutory order appointing a recelver and granting an 
injunetion was ordered stayed by Circuit Court of Appeals, on défend- 
ants giytng a bond to pay ail costs and damages tliat mlglil; be adjudged 
on "final détermination" of matter, a bond given pursuant to sucli order 
cannot be discliarged by the District Court pending an appeal from its 
judgment on the merlts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Détermination.] 

In Equity. Suit by the United States against Minnie Folk, Charles 
Page, and others. On motion by défendant Charles Page to hâve a 
bond discharged. Motion denied. 

Stuart, Cruce & Cruce, of Oklahoma City, Okl., for movant. 

D. H. Linebaugh, Sp. Asst. Atty. Gen., and Alvin F. Molony, Asst. 
U. S. Dist. Atty., of Muskogee, Okl., for the United States. 

Malcolm E. Rosser, of Muskogee, Okl., and J. M. Hill, of Ft. 
Smith, Ark., for other défendants. 

WILLIAMS, District Judge. In Folk v. U. S., 233 Fed. at page 
193, 147 C. C. A. 199, Sanborn, Circuit Judge, for the court, said : 

"However, this Utiffation présents daims of some of the parties which hâve 
not been material to the décision of the question whether or not the receiver 
was rightVy appointed and the injunetion rightly issued [Itallcs mine], the de- 
fendants hâve offered to glve a sufficlent bond to protect ail parties in Interest 
during the pendency of this suit, and the court Is of the opinion that It Is wise 
and équitable to aceept and requlre such a bond. The order of the court will 
accordlngly be that, upon the fiUng in this court within 60 days of the date of 

^saFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dtgests & Indexe» 
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the flUng of thls opinion of a bond with surety approved by the judge of the 
court below In such an amount as shall be fixed by thls court on 10 days' no- 
tice to be given by Page and Josey to the complalnants and the other défend- 
ants herein, condltioned to account for and pay over to those parties to thls 
suit who shall be finally adjudged to be entitled thereto the profits that hâve 
been and shall be derived by them from the land in controversy between 
March 8, 1915, the date when the recelver was appolnted, and the final déter- 
mination of this suit, to file with the clerk of the court below a verifled account 
of the opération of the property showing generally the expense, the proceeds, 
and the profit thereof between March 8, 1915, and May 1, 1916, on or belore 
August 1, 1916, to flle on or before the 25th of each month, eommenclng on 
June 25, 1916, such an account of the opération thereof during the preceding 
month, to pay to the parties ultlmately adjudged entitled thereto any dam- 
ages resulting to them from the négligence or mismanagement of the property, 
and to abide by and perform the further orders of thls court and of the court 
below In the premises, the order of the court below, dated March 8, 1915, ap- 
pointlng the receiver, dlrecting the défendants to deliver the possession of the 
land, improvements, and property to him, and en.lolning the défendants from' 
operating or Interferlng with It, shall be in ail thlngs reversed and set aslde, 
and this case shall be remanded to the court below for further proceedlngs 
not inconsistent with the views expressed In thls opinion. • • • >■ 

On June 24, 1916, the following order was entered by the United 
States Circuit Court of Appeals, Eighth Circuit, to wit : 

"This matter came on to be heard on the 24th day of March, A. D. 1915, be- 
fore the Honorable Walter H. Sanborn and the Honorable Ehner B. Adams, 
Judges of the above-entitled court, upon the application of the appellants, 
Minute E. Folk, Harry B. Folk, Edward C. Hanford, the Gem Oil Company, a 
corporation, Charles Page, and R. A. Josey, for an order allowing a superse- 
deas to the order heretofore made In the District Court of the United States 
for the Bastern District of Oklahoma, appointlng a recelver and grantlng an 
Injunction enjoining said appellants from certain acts and things — the appel- 
lants appearing by their solicltors, Rlce & Lyons and Edward C. Hanford, and 
J. D. Johnson and Loomls C. Johnson, of counsel ; the appellees appearing by 
Wi P. Z. German, Spécial Assistant to the United States Attomey for the 
Eastern District of Oklahoma, and R. C. Allen, Esq., attorney for the Creek Na- 
tion of Indians ; and it appearing to the court that on the 8th day of March, 
1915, an order was made and entered in said cause in the District Court of the 
United States for the Eastern District of Oklahoma by the judge of said court, 
appointlng a receiver and grantlng an injunction, from which said order the 
appellants on the 19th day of March, 1915, appealed to this court, which 
said appeal was allowed and securlty for costs given, and a citation Issuéd to 
said appellees citing and admonlshlng them to be and appear at a session of 
the United States Circuit Court of Appeals for the Eighth Circuit, to be holden 
at St. Louis, in the state of Missouri, within thirty days from the date of said 
order appointlng a recelver, that Is, before the 8th day of April, 1915, next. 

"And the matter havlng been fully consldered by the court, it Is considered 
that a supersedeas and stay from said order appointlng a recelver should be 
and hereby is allowed upon the following conditions, to wit: That said appel- 
lants exécute and file In this court a bond in the sum of two hundred thousand 
($200,000) dollars, running to the United States of America as obligée, with 
good and sufficient securlty, the sureties to be approved by the District Judge 
of the Eastern District of Okjahoma, condltioned to pay ail costs and dam- 
ages that may be adjudged agalnst them on account of said appeal, and to 
account for on the final détermination of thls matter, to whomsoever shall 
be adjudged to be entitled thereto, ail proceeds derived from the sale of oil and 
gas produced upon the property in controversy, and to do and perform ail 
things provided, and abide the orders of this court. 

"It is further ordered that said appellants Page & Josey shall diligently de- 
velop and improve the lands in controversy, so as to préserve the same and 
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protect them against loss and damage from drainage; that they shaU keep 
a complète and accurate account of ail oll and gas produced upon said prem- 
ises, and of ail sales of cil and gas made by them, the prlce obtained for the 
same, and the amounts recelved tlierefor, and that the appellee, the United 
fcJtates of America, by its duly constituted officers, shall at ail reasonable 
limes hâve access to the books and accounts of appellants, showing the produc- 
tion of oil and gas on said lands, and the sales made and recelpts therefor, tlie 
expenditures made or expenses incurred, and ail matters pertalning to the 
opération and development of said property, and that said appellee shall hâve 
the privilège at ail reasonable tlmes of entering upon said property to examiiio 
the opérations being carried on by the appellants, and the quantities of oil and 
gas being produced by them, and that upon the final détermination of this mat- 
ter said appellants shall quit and surrender up said property to whomsoevei- 
shall be adjudged to be entitled thereto, free and clear of ail incumbrances 
net arising incident to the opération and development of the same. 

"It is further ordered that J. W. McLoud, receiver herein, shall tum over to 
appellants Page & Josey, ail oil and property, of whatsoever kind and whereso- 
ever situated, taken or received and held by him under and by vlrtue of said 
order appointing a receiver, and that he shall render to said appellants an ac- 
count of ail production of oil and gas on said lamds, and of ail sales made 
by him and proceeds received therefrom during the time that he bas held pos- 
session of said property, and he shall pay to the appellants Page & Josey ail 
sums of money recelved by him from the sale of oll and gas from said prop- 
erty, less such part thereof as he shall hâve expended as neeessary expenses 
in connection with the performance of hls duties as receiver during said 
time, and any bills or accounts Incurred by him incident to the opération 
and development of said property during said time, and whîch hâve not been 
paid shall be taken care of by the appellants, and should It be that said receiv- 
er has actually expended moneys in the performance of his duties aforesaid for 
vfhlch he has not been reimbursed, the amounts thereof shall be paid to said 
receiver by the said appellants from sales of oil or gas from said property. 

"It is further ordered that any one of the Circuit Judges of this circuit may, 
from time to time, require of the appellants an additional bond or bonds, snch 
as in his judgment may be neeessary and proper, and approve the same." 

The condition of said bond is as follows: 

"Whereas, the above-named Charles Page * * • hâve prosecuted an 
appeal to the United States Circuit Court of Appeals for the Eighth Circuit, to 
reverse the înterlocutory order and decree appointing a receiver and granting 
an Injunction made and entered in the above-entitled cause by the judge of tlia 
District Court of the Unltod States in and for the Eastern District of Oklii- 
homa on the Sth day of Marcb, 1915, vchlch said appeal was allowed on the 
19th day of March, 1915, and security for costs glven, and a citation having 
Issued to said appellees, citing and admonîshlng them to be and appear at a 
session of the United States Circuit Court of Appeals for the Blghth Cir- 
cuit to be holden at St. Ixiuis, In the state of Missouri, within thirty daya 
from and after the date of said order; that is, before the Sth day of April, 
1915, next: Now, therefore, the conditions of this obligation are such that 
if the above-named principal obligors shall prosecute said appeal to effect and 
answer ail damages and costs, if they shall fail to make good their plea, and 
shall pay ail costs and damages that may be adludged against them on ac- 
count of said appeal, and shall account for, on the final détermination of this 
matter, to vvhomsoever shall be ad.iudged to be entitled thereto, ail proceeds 
derived from the sale of oil and gas produced upon the property In controversy, 
and shall do and perform ail things provided by the order of this court allow- 
Ing this supersedeas to the order appealed from, and shall ablde the orders 
of this court, then this obligation shall be void; otherwise, the same shall 
be and reraaîn in fnll force and vlrtue." 

Il is essential to détermine what is meant by the term "on final dé- 
termination of this matter," as used in said bond. la Ex parte Rus- 
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sell, 80 U. S. (13 Wall.) 664, 20 L. Ed. 622, the Suprême Court with 
référence to a certain act of Congress said : 

"It iiuthorizes the Court of Claims, on behalf of the United States, at any 
tlme while a suit is pending before, or on appeal from, said court, or witbin 
lwo years next after the final disposition of such suit, to grant a new trial 
upon such évidence as shall satisfy the court that the government has been 
defrauded or wronged. The question is: What is meant by the final dispo- 
sition of the suit from whlch the two years of limitation is to date? And it 
seeras to us there Is hardly room for a doubt. Looking at the words in their 
collocation vvith the previous words, It seems évident that the final détermina- 
tion of the suit has référence to Its final détermination on appeal (if an ap- 
peal is taken),or, if none is taken, then to its final détermination in the Court 
of Claims. The natural meaning of the words leads to the same conclusion. 
The linal détermination of a suit is the end of litigation therein. This can- 
uot be said to hâve arrived as long as an appeal Is pending." 

In Bellinger v. Thompson et al., 26 Or. 320, 37 Pac. 714, 40 Pac. 

229, the court said : 

"After a bond has been given, the heir, legatee, or credltor of an estate 
nequires and has a vested interest in it, and the power of the county court over 
it ceases, except in a proceeding authorized by law. • * * After the bond 
has been given, the power of the county court over it ceases, and the heirs, 
legatees, or credltors for whose security it is given hâve a vested interest 
therein, of which they can only be deprived by some proceeding known to 
the law." 

It has been held that the court appointing a trustée has no inhérent 
power, on the giving of a new bond, to discharge the sureties on the 
old bond. Commonwealth v. Risdon, 4 Brewst. (Pa.) 165; Richter 
V. Leiby, 101 Wis. 434, 77 N. W. 745. 

Fidelity & Deposit Co. of Maryland v. Callahan Bros., Inc., 98 Kan. 
547, 158 Pac. 658, involved an action brought for premiums upon a 
surety bond ; it being contended that same were not due, because the 
bond had heen canceled and surety released by the commissioners of 
the drainage district. In the opinion it is said : 

"The attempt to cancel the bond and release the surety was through an 
arrangement between the drainage district and the défendant, to which the 
plaintiff was not a party. The contract rights of plaintiflf could not be de- 
stroyed or affected by the adoption of the resolution, nor by any subséquent 
agreement entered into without its consent, by défendant and the drainage 
board. The second reason is that the drainage district was without authority 
to take any action looking to the release of the bond. The statute which re- 
quired the giving of the performance bonds reads as follows: 'Every con- 
tractor shall be required to give a bond to the board of directors in a sum 
sufflcient to secure the proper exécution of bis contract and conditioned to pay 
ail damages which shall resuit to the landholders of the district from failure to 
perform their contracts or by reason of négligence in the performance of the 
pâme.' • * • ïhe statute * * • conferred no power upon it to cancel 
the bond, or to release the surety before tlje completion of the contract. 
* * * If the board could hâve canceled this bond on the ground that only 
oue-fourth of the work remained to be completed, it could hâve released it 
at any time after the bond had been executed. • • • XJntil the work was 
finally completed it could not be ascertained whether the landholders of the 
district would bave claims agalnst the contractor for damages. The bond is 
not for the sole benefit of the drainage district aa a corporation, but its 
purpose is also to secure landholders of the district agalnst damages. Not- 
withstanding the attempted cancellation and release, the plaintifiPs liabillty 
260 F.— 21 
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as surety on the bond continued until the completlon of the contract, and the 
release would not hâve fumished the plalntlff a défense to an action brought 
by a landholder." 

On the 29th day of May, 1918, in this court judgment on the merits 
of the case was rendered in favor of the défendant Minnie Folk, née 
Atkins, as against ail défendants and complainant in said cause, sub- 
ject only to the right, title, and interest of the défendants Page and 
Hanf ord, claiming by, through, and under her, and forever quieted as 
against the complainant and ail the other défendants in said cause 
and ail those claiming under them — title in favor of the said Minnie 
Folk, and said Charles Page and Edward C. Hanford, claiming under 
her. Appeal is being prosecuted from this judgment to the Eighth 
Circuit Court of Appeals. 

The petitioner Page represents to this court that the $900,000 bond 
was made by a surety company, and the premium thereon is $10,000 
per year, and is an unjust burden upon him and the property and roy- 
alties owned by him and his associâtes, and allèges that there is no 
necessity for a receiver and no légal grounds for the appointment of 
one in said case, but that the bond was voluntarily made, and has long 
since served its purpose, and should not f urther be held and enforced 
against him and his associâtes ; that he is developing the land for oil 
and gas, and is solvent, and has been solvent since the beginning of the 
litigation. He asks that he and the surety he discharged from any f ur- 
ther liability on said bond, except as to obligations theretofore in- 
curred. 

This bond in its obligations carries within its scope al! liabilities that 
may arise in the final détermination of said case. In this proceeding, 
in view of the terms of the order and conditions of the bond, this court 
has not power to decrease or limit its obUgation. Pending an appeal 
a receiver may be appointed, or a receivership denTed, or a prior re- 
ceivership vacated in rendering a final judgment by the trial court, as 
the facts in the case may justify. The obligations of this bond.vested 
with its exécution, and can be discharged only by a final détermination 
of the matter. That means after the appeal has been determined. 

The motion must be denied. 



MICHIGAN BY. CO. v. CITY OF LANSING et al. 
(District Court, E. D. Michigan, S. D. May 24, 1919.) 

No. 283. 

1. EQtriTT «©=5363 — ^Motion to Dismiss — Effect. 

On motion to dlsmiss a Mil in equity, the truth of allégations of fact In 
the bill is admitted. 

2. Courts <©=282(1) — Fédéral Courts — Jurisdiction. 

The fédéral court has jurisditlon of a bill by a Street rallway company 
to restraln a city from enforclng the terms of a franchise ordinance fixing 
the rates of fare to be charged, where relief was sought on the ground 
of alleged substantial rights arising under the fédéral Constitution. 

@=3For other cases see same topic & KE]Y-NUMBER In ail Key-Numbsred Digests & Indexe* 
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3. Caekiebs <î=3l2(9)— Rates— Provisions ov Franchise. 

Where a street railway company accepted a franchise, the terms of 
which fixed the rate of fare to be charged, the company Is not entitled to 
bave tlie municipality enjoined from enforcing the franchise rate on the 
theoiy tliat increased operating costs rendered the rate confiscatory, 
and tiiat to require it to operate its cars at such rate would deprive it of 
its property wlthoùt due process of law, deny it the equal protection of 
the laws, and force it into flnancial ruin. 

4. CoNSTiTUTioNAi Law <S=>135 — Obligations or — Franchise — Rates of 

Fare — "Contract." 

A franchise flxing the rates of fare to be charged, which was duly ac- 
cepted by a Street railway company, ia a "contract," and neither the state 
nor any of its agencies may impair the obligations thereof. 

[Kd. Note. — For othpr définitions, see Words and Phrases, First and 
Second Séries, Contract.] 

5. Carriers <S=>12(9) — Franchises — Rates of Fare. 

Under Comp. Laws Mich. 1915, § 8551, under which the predecessor of 
plaintiff street railway company was organized, and which provides that 
the rates of fare shall be establlshed by agreement between the company 
and the corporate authorities of the eity where the road is located, and 
shall not be increased wlthout the consent of such authorities, after a clty 
had granted a franchise flxing rates, and adopted a charter under the so- 
called Home Rule Act which provides that no publie utility franchise can 
be granted, reuewed, altered, or amended without the same having been 
submitted to the electors of the city, held, that the city council was with- 
out authority to approve even a temporary Increase In tares. 

6. Carriers <g=5l2(9) — Franchises — Rates of Fake. 

As Comp. Laws Mich. 1915, § 8551, under which the predecessor of 
plaintiff street railway company was organized, prohibits the increase of 
fares without the consent of the corporate authorities, the provision in a 
charter adopted under the Home Rule Act by a city which had granted a 
franchise that no charter of any public utility should be amended, altered, 
or extended without submission of the matter to the electors, did not de- 
prive plaintiff of any rights which It had under the former franchise and 
statute. 

7. Carriers <S=»12(9) — Franchises — Rates of Fare. 

Where the council of a city authorlzed a street railway company to 
temporarily increase its fares, but the consent was merely a conditional 
consent, and expressly subject to ratification at any time, it might be re- 
voked by the council, and is no authority for charglng Increased fares, 
where such consent was In excess of the powers of the council. 

In E/juity. Bill by the Michigan Railway Company against the 
City of Lansing and others. On motion to dismiss the bill. Motion 
granted. 

Warren, Cady, Ladd & Hill, of Détroit, Mich., for plaintiff. 
Rhoads & Reynolds, of Lansing, Mich., for défendants. 

TUTTLE, District Jtidge. This cause is before the court on a 
motion by the défendants to dismiss the bill of complaint for lack of 
jurisdiction and for lack of equity. The bill was filed by the Michigan 
Railway Company, a Michigan corporation, which opérâtes, under a 
franchise from the city of Lansing, Mich., a street railway System in 
said city, to restrain the latter from enforcing those terms of such 
franchise which fix the rate of fare to be charged by the plaintiff 

©issFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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on its said street railway System, and for the purpose of obtaining 
from this court the right to charge a higher rate of fare than that 
fixed in said franchise. 

In 1905 the city of Lansing granted to the predecessor in title of 
the plaintifif the franchise in question. This franchise provided for a 
definite rate of fare. At the time of the granting of this franchise, 
section 20 of the act under which the plaintifï's predecessor was or- 
ganized, being section 8551, Michigan Compiled Laws of 1915, pro- 
vided as follows: 

"The rates of toll or fare whlch any street railway company may charge for 
the transportation of persons or passengers ever their road, shall be estab- 
llshed by agreement between such company, and the corporate authorltles of 
the City or village where the road Is located, and shall not be increased wlthout 
consent of such authorities." 

In 1909 the Législature of the state of Michigan provided in the 
so-called Home Rule Law, that cities such as Lansing might revise 
or amend their charters. Pub. Acts 1909, No. 279. In 1912 the said 
city adopted, under said act, a new charter, wherein it is provided 
that no public utility franchise can be granted, renewed, extended, 
altered, or amended without the same having been first submitted to 
the electors of the city and adopted by a three-fifths vote of the voters 
voting thereon, at a regular or spécial élection. 

During the summer of 1918 the plaintif! petitioned the common 
council of said city for the right to charge an increased rate of fare, 
for the reason that the war had caused such an increase in the cost 
of labor and materials as to make it impossible for it to much 
longer continue to operate its cars at the rate of fare fixed in the afore- 
said franchise. Thereupon the said common council approved a tem- 
porary increase in such rate of fare, expressly reserving the right to 
revoke such approval at any time, and further stating that such 
approval was not to be construed as affecting the rights of the city 
or of the company in the franchise in question. On November 18, 
1918, the city council passed a resolution, rescinding and revoking said 
approval. 

Sbortly thereafter plaintifï filed this bill, alleging that if it should 
be compelled to operate its street cars under the rate of fare fixed in 
its franchise, ît would be deprived of its property without due process 
of law, as such rate was, under the then existing conditions affecting 
the cost of labor and material necessary to the opération of its cars, 
confiscatory and unreasonable, and it would therefore be deprived 
of its property without due process of law, and it would be denied 
the equal protection of the laws, contrary to the United States Con- 
stitution, and that it would thereby suffer irréparable loss and dam- 
age. It alleged that it must hâve relief from the unreasonable and 
confiscatory rates prescribed in its franchise, or else face financial 
ruin. As already stated, the défendants hâve filed their motion to 
dismiss such bill. 

[ 1 ] Admitting, as the court must on this motion, the truth of allé- 
gations of facts in the bill to the efïect that, owing to the extraordi- 
nary financial conditions existing at the time of the filing of the bill. 
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to hold the plaintiff to the terms of its franchise would be a severe 
hardship upon it and even cause it financial disaster, is the plaintiff 
entitled to hâve its rights under such franchise modified by this court 
herein, so as to virtually change the teriiis of its franchise, against 
the objection of the défendant city? 

[2] The contention of the défendants that the court is without ju- 
risdiction in the premises is clearly untenable, and must be overruled, 
as the plaintiff bases its daim to relief upon alleged substantial rights 
arising under the United States Constitution,, and under a similar 
situation the same contention was made and overruled in the case of 
Columbus Railway Power & Light Co. v. City of Columbus, 249 U. S. 
399, 39 Sup. Ct. 349, 63 L. Ed. 669, decided by the Suprême Court 
of the United States April 14, 1919. 

[3] Nor is it necessary to discuss the interesting question, so ably 
argued, as to the right of plaintiff to the relief sought under the cir- 
cumstances set forth in its bill, for the reason that the same question 
has just been definitely decided by the United States Suprême Court 
in the case last above cited. In that case the material facts were sub- 
stantially the same as those in the présent case, and the same conten- 
tion was made by the public utility company against the city as is 
made by the plaintiff against the défendants herein. The District 
Court held in favor of the plaintiff, granting the relief prayed. On 
appeal, however, to the United States Suprême Court, the latter re- 
versed the decree of the lower court, and overruled the contention 
advanced by the plaintiff hère. 

That case is applicable and controlling hère, and renders it unnec- 
essary and profitless for me to discuss the subject further. 

[4] Plaintiff lays considérable stress upon the power of the state 
throuHi its proper officiais to fix reasonable rates for public utilities 
from time to time, and cites numerous cases in support of its argu- 
ment along that line. Such argument and cases, however, are inap- 
plicable to the présent case, for the reason that hère no showing is 
made that the state, through any of its agencies, has attempted to fix 
or regulate such rates. Furthermore, the franchise involved hère is a 
contract, and it is elementary that neither the state nor any of its 
agencies may, by constitutional provisions or by other laws, impair 
the obligations of such a contract. New Orléans Gaslight Co. v. 
Louisiana Light & Fleat Producing & Manufatturing Co., 115 U. S. 
650, 6 Sup. Ct. 252, 29 L. Ed. 516; Détroit United Railway v. Michi- 
gan, 242 U. S. 238, 2,7 Sup. Ct. 87, 61 L. Ed. 268; Lansing v. Aîichi- 
gan Power Co., 183 Mich. 400, 150 N. W. 250. 

[5-7] One further considération may be mentioned. It is urged 
by plaintiff that, as the act under which this franchise was granted 
contains the provision already quoted prohibiting any increase in the 
rate of fare without the consent of the "corporate authorities of the 
city or village where the road is located," and as the common council 
of Lansing approved a temporary increase in the rate of fare on the 
plaintiff's street railway systerri, therefore said council was without au- 
thority to revoke such approval, apparently on the ground that such 
revocation was an attempt to change the terms of the agreement be- 
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tween itself and the défendant city as modified by the change in fare 
made in the summer of 1918 with the consent of both parties. I am 
satisfied that this contention is without merit for two reasons : 

In the first place, it seems plain that under the provision of the 
revised charter previously alluded to, prohibiting the grant, renewal, 
extension, aUeration, or amendment of any public utiHty franchise, 
unless adopted by the voters of the city in the manner prescribed in 
said provision, the common council, after the adoption of such char- 
ter, was w^ithout power to amend the franchise in question, even tem- 
porarily in the manner in which it attempted to do, by what it called 
its "approval" to a temporary change therein. I fail to see wherein 
this provision of the revised charter impairs the obligation of any 
contract then existing. It merely changed the method of renewing, 
extending, altering or amending public utility franchises, Hke that in- 
volved herein. 

I am unable to perceive wherein any rights granted to plaintiiï by 
the statute rehed on by it, prohibiting the increase of rates of fare 
without consent of the "corporate authorities," are taken away by 
the section of the charter just quoted. The statute was not an en- 
largement of, but rather a limitation upon, the rights of companies 
like the plaintiiï. It prevented such a company from increasing its 
rates without the consent of such authorities. The précise mode of 
giving such consent and the officiais having authority in the premises 
were obviously not within the contemplation of the Législature. 
The section of the charter referred to does not in any way purport to 
amend or abrogate such statute, but merely prescribes the mode in 
which, and the authorities by whom, such consent shall be given. 

Aside, however, from the foregoing considération, the consent of the 
common council obtained by the plaintifif to the temporary increase 
of its fares was, on its face, merely a conditional consent, and express- 
ly subject to revocation at any time. So far, therefore, as plain- 
tifif invokes such consent, it invokes merely a conditional consent, rev- 
ocable at will, and cannot complain of the revocation, the right to 
which was expressly attached, by the common council, to such condi- 
tional consent. 

The motion to dismiss the bill on the ground that upon its face it 
shows want of equity must be granted, and a decree will be entered 
to that efifect. 
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STANDAED TEANSP. CO. v. GREAT LAKES TOWING CO. 
(District Court, W. D. New York. September 9, 1919.) 

1. TowAGE ®=»11(1) — In Absence of Guaranty only Obdinakt Cake Re- 

QUIEED. 

In the absence of Insurance or guaranty of eafe delivery In the eon- 
tract, tbe tug Is required to exercise only ordlnary care In the prosecu- 
tion of the voyage, and to provide the essentlal equlpment to that end. 

2. TowAGE <@=11(9) — Tuo NOT Eequibed to be Able to Withstand Bvery 

Péril. 

It Is suffldent If a tug Is of sufflcient power and Is bullt and equipped 
to perform the service In normal weather conditions, and she Is not re- 
quired to be able to vvlthstand every péril, nor to be capable of rescuing 
her tow in ail weather. 

3. Towage <S=>11(9) — Tug not in Fatjlt in Leaving Tow at Anchoe in Un- 

PEECEDENTED GALE. 

A tug held not in fault for Injury to a barge, whleh she was towing 
down Lake Ontario and cast loose and left at anchor durlng an unprec- 
edented gale, whlch threatened to put out her Ares and wholly disable her. 

In Admiralty. Suit by the Standard Transportation Company 
against the Great Lakes Towing Company. Decree for respondent. 

Duncan & Mount, of New York City, and E. H. Gidley, of Buffalo, 
N. Y. (O. D. Duncan, of Cleveland, Ohio, and Courtland Palmer and 
Martin Carey, both of New York City, of counsel), for Hbelant. 

Kelley & Cottrell, of Cleveland, Ohio, for respondent. 

HAZEL,, District Judge. On November 19, 1916, the steam tug 
T. C. Lutz, in agreement with the respondent owner of the barge 
S. T. Co. No. 82, towed the latter from Cleveland, Ohio, to Mon- 
tréal, Canada, but on Lake Ontario a mishap occurred which is the 
subject of this controversy. It appears that after passing through 
the Welland Canal and arriving at Port Dalhousie the tug and barge 
proceeded out on the lake in fair weather, with a light wind from the 
south and no sea running. No storm signal was displayed, the weather 
report stating, "Moderate to fresh easterly winds tomorrow," which 
did not indicate a change of weather of such character as to require 
the tug, in the exercise of ordinary care, to hait and remain in shelter. 
The Frederick E. Ives (D. C.) 25 Fed. 447. 

On the following day thick weather and approaching darkness 
caused the master of the tug to anchor the tow for the night on the 
north side of Main Duck Island in Lake Ontario. He left the 
anchorage at 7 o'clock on the morning of November 24th for the chan- 
nel at the head of the St. Lawrence river. The wind was freshening 
from the southwest, veering to west-southwest, and at 8 :30 o'clock was 
blowing gradually westward with increasing velocity to a gale of 
approximately 70 miles an hour. The sea was rising, the swell in- 
creasing 80 that it was difficult to keep the barge, which was running 
light, in the wake of the towing tug. She sheered continuously on 
the starboard quarter of the tug, and drew her down at times to the 

^=>Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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level of the water, making it necessary for the tug to come around în 
the wind to avoid capsizing. The waves now and then dashed over 
the tug, causing her to labor heavily in the sea, and water found 
its way through the doors into the engine room. 

Although the tug worked earnestly to keep the barge from making 
leeway and from drifting astern and toward Grenadier Island, she did 
not succeed. As she was proceeding ahead on Grenadier Island, the 
wind increased in velocity, changing to westward, and the swell of 
the sea became higher and more menacing, so that her master decided 
to alter the course of the tow under a shifling wind from southwest 
to west, and to make for shelter in the St. "Lawrence river, with ail 
possible speed. To accomplish this, however, it was necessary to head 
the tug northeast with the wind abeam — a maneuver that caused the 
tow to fall ofï even more to leeward. The master of the barge be- 
came anxious, and from soundings taken by him ascertained that 
the barge was dangerously close to the shoal oflf Grenadier Island. 
The tug labored hard in the gale for nearly two hours after leaving 
Main Duck Island, and when she passed the breakers at Grenadier 
Island, her master believed she was no longer dependable, that he 
could not reach the St. Lawrence river with the tow, and that the 
safety of the tug and crew required abandoning the barge. He there- 
upon signaled her to drop anchor. The barge coded a distress sig- 
nal, but he nevertheless released the hawser, and the barge cast 
anchor, drifted a little on her anchor chains, and brought up over 
the breakers, where she rode heavily on the waves and pounded the 
bottom, with the resuit that her anchor chains broke and she drifted 
and stranded in a sheltering cove nearby. Afterwards, on Novem- 
ber 29th, in calm weather, she was brought into deep water by the 
respondent tug, which had reached shelter in safety, and without 
further mishap was delivered at her destination. 

The libel allèges négligence in the foUowing respects: That the 
tow was not skillf uUy navigated ; that the barge was allowed to drif t 
toward the lee shore, when she should hâve been taken to a safe an- 
chorage ; that the tug should not hâve cast her ofï, and should hâve 
stood by; while the answer asserts in défense that the severe gale 
alone was responsible for the disaster, the main excuse for the aban- 
donment of the barge being that the water came into the engine room 
and wet the coal, seriously interfering with keeping up steam; that 
the tug could not hâve returned to give assistance to the barge after 
the latter anchored, because of her inability to go close enough to 
take the barge's hawser; that in the opinion of the master of the 
tug the barge was in a reasonably safe position after she cast anchor; 
and, furthermore, that in ail things good judgment was exercised. 

[1] 1. The fîrst contention by lihelant is that the towage agreement 
was to tow the barge safely to Montréal ; but I do not find any évi- 
dence of a spécial agreement guaranteeing safe towage. There was 
nothing in the agreement or surrounding circumstances to indicate 
that the respondent companyobligated itself to insure the safe arrivai 
of the barge at her port of destination. In the absence of such an 
insurance or guaranty, the respondent was required to exercise or-^ 
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dinaiy care only in the prosecution of the voyage, and to proyide the 
essential equipment to that end. The use of the words ''spécial tug," 
in the letter in évidence proposing the agreement, implied merely a 
towing service by the tng for the barge ; and, since libelant acquiesced 
in the use of thé new tug L,utz, the presumption is warranted that she 
was regarded as seaworthy and amply equipped for the undertaking 
in ordinary weather. 

[2] 2. The évidence shows that the new Lutz was of sufficient 
ix)wer, and was built and equipped to perform under normal weather 
conditions the task assigned to her. The doors to the tughouse, true 
enough, were not water-tight; they were not double, nor did they 
contain gaskets ; but they were of the usual construction in tugs of 
her type in use on the Great Lakes and tributary waters. In view 
of the severity of the weather and the strain on her doors, it is not 
surprising that they did not wholly resist the flow of waters against 
them. The tug was not required to withstand every péril, nor to be 
capable of rescuing her tow in ail weather. The Allie & Evie (D. 
C.) 24 Fed. 749. 

3. It is claimed that the coal remaining in the tug's bunkers was 
insufficient for completing the trip, and that on that account the tug 
quitted the barge ; but this claim is not sustained. The established 
weather conditions and the évidence of Capt. Ryan show that there 
existed just grounds for fearing that the water in the fire hold would 
prevent the fireman f rora clearing the fires and keeping up steam in the 
boilers. 

[3] 4. It was not practicable for the tug with tow to retum to 
Port Dalhousie, since the wind did not portend danger until after she 
had left the anchorage of Main Duck Island, and had she then ven- 
tured to turn back she would hâve had to go against the wind, a 
hazardous expédient, while in continuing on hei' course she was 
going away from it. Hence it is not believed that fault is attributable 
to the tug for her failure to turn back, or for continuing on her course 
away from Main Duck Island. 

5. There was conflicting testimony as to whether the tug failed to 
allow sufficiently for leeway in view of the storm; but the testimony 
of both Capt. Ryan of the tug and Capt. Sohrensen of the barge is 
in apparent accord with regard to the proper heading of the tug 
directîy on Grenadier Island (and not farther south on Fox Island) 
soon after leaving Main Duck Island, and continuing until she changed 
her course, which brought the wind slightly over her port quarter. 
The witness Henderson, who was plowing on the south shore of 
Grenadier Island, testified that he observed that the tug was heading 
in the direction of Fox Island (out of her course) ; but I think he 
was mistaken, and did not correctly pcrceive her direction. 

6. The tug could not safely seek refuge at Sackett's Harbor, as 
libelant contended that she should hâve donc, because of the in- 
creasing velocity of the wind, which came nearly astem right after 
the tow left Main Duck Island. 

There is abundant évidence to show that the situation owing to 
the severity of the storm, was fraught with péril to both vessels, and 
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that no blâme can justly be attributed to the master of the tug for 
leaving the barge after signaling her to drop anchor in what he con- 
sidered was a reasonably safe place. He was a compétent pilot, and, 
even though under the circumstances he erred in leaving the vessel 
in his charge, his reasons for doing so, according to the proof, were 
hased on substantial grounds, and the propriety of his action, as said 
in The James P. Donaldson (D. C.) 19 Fed. 264, must not be de- 
termined by the resuit. That the gale at the time the tow was 
abandoned was regarded as unprecedented was testified to, not only 
by witnesses who participated in the enterprise, but also by disinter- 
ested observers of weather conditions at Cape Vincent, not far dis- 
tant (about 8 miles) from where the barge was left. The various allé- 
gations of négligence hâve been carefully examined by me, but in my 
opinion the évidence as to each and every one preponderatingly ex- 
onérâtes the tug and her master from fault for the mishap. 
The libel is dismissed, with costs. 



MANCOURT-WINTERS COAL CO. v. ST. CLAIR PAPER CO. 

(District Court, E. D. Mlchlgan, 8. D. February 24, 1919.) 

No. 230. 

1. COEPOBATIONS <@=472 — BoNDS — ISSUANOE — CONDITIOK PeBCEDENT — NON- 

PHaftFOBMANCB. 

Where a paper company dellvered Its bonds to a coal company, elther as 
payment or as collatéral securlty for part o( Its open account for coal, on 
condition and in considération of the coal company's promise that the 
account should be Increased by a reasonable amount the carrying out of 
such arrangement by the coal company by shipping further coal was a con- 
dition précèdent to its right to retain the bonds as payment or securlty, 
and, the condition not having been fulfllled, the coal company is not en- 
titled to the bonds or their value. 

2. CoEPOBATioNs ®=!>474 — Bonds — Total Failube of Considération — Fail- 

UEE IN FACT PaBTIAL. 

Where a paper company gave Its bonds to a coal company as payment 
or collatéral securlty for a portion of Its open account for coal, on consid- 
ération that the account should be increased and further coal shlpped to 
a reasonable amount, though such agreement was only part considération 
for the delivery of the bonds, the other part having been the past indebted- 
ness, the failure of the coal company to perform the condition and deliver 
further coal operated In law as a total failure of considération; the 
portion of the considération unperformed going to a vital part of the 
contract and afCectlng its substance. 

3. Equity <s=>71(1) — Lâches — Meeib Dej^at. 

Delay alone, even if unreasonable, does not constitute lâches. 

In Equity. Suit by the Mancourt-Winters Coal Company against 
the St. Clair Paper Company. On exceptions to the report of the mas- 
ter, disallowing plaintifï's claim against the receiver and bondholders 
of défendant company. Exceptions overruled, and order directed con- 
firming the master's report. 

Walters & Hicks, of Détroit, Mich., for claimant. 

Lewis & Kelsey, of New York City, for respondent. 

^csFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dfgests & Indexes 
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TUTTLE, District Judge. This matter cornes before the court on 
exceptions to the report of the standing master în chancery, disallow- 
ing the claim of the Mancourt-Winters Coal Company against the re- 
ceiver and bondholders of the St. Clair Paper Company for the pro- 
ceeds of certain bonds of the St. Clair Paper Company delivered to 
the claimant under circumstances in dispute between the parties. The 
master found that claimant was not entitled to the proceeds of thèse 
bonds, and the latter has fiîed exceptions to the master's report. 

Findings of fact are set forth in said report, and need not be set out 
in détail hère. In a gênerai way they may be summarized, as so found, 
as follows: The St. Clair Paper Company, before it went into the 
hands of the receiver herein, was in dire need of coal with which to 
operate its plant. It owed claimant over $13,000 for coal previously 
purchased by it from the latter. It desired to purchase f rom claimant 
additional coal on time, and was anxious to obtain a further Une of 
crédit for that purpose. Claimant refused to increase the amount of 
its open account with the paper company unless a payment or a satis- 
f actory arrangement was made concerning the account already existing. 
The paper company had in its hands $6,500 worth of bonds, duly exe- 
cuted and delivered by it to a trustée, and available for use in meet- 
ing its obligations. The paper company, through its gênerai manager, 
one Andrews, ofïered to deliver thèse bonds to the claimant, through its 
président, one Winters, as collatéral security for the entire account, if 
the claimant would increase the indebtedness then existing and would 
ship more coal upon this account as thus increased. It was arranged 
that the bonds were to be sent to claimant, and if the latter found that 
it could use thèse bonds as part payment or security, it would do so 
and would increase the account by shipping more coal on crédit. Un- 
der this oral agreement the bonds were sent by mail to claimant. Im- 
mediately on receipt of the bonds claimant notified the paper company 
that banks apparently did not consider them of any value, and that it 
could not then see its "way clear to increase" its account. At the same 
time claimant shipped some coal with bill of lading attached, but never 
thereafter shipped any coal on crédit. It retained, however, the bonds, 
and seeks to recover the amount thereof in this proceeding. 

Claimant strenuously criticizes the findings and conclusions of the 
master, and insists that thèse bonds were not delivered upon any such 
condition as that just mentioned, but were unconditionally delivered as 
collatéral security for the past-due indebtedness only, and that no 
agreement was made that further shipments of coal were to be made 
on crédit or the amount of this open account increased. The master 
did not find that the bonds were delivered as collatéral security only 
for a future account and for coal to be delivered after the transaction 
in question, as counsel for claimant seems to contend, but found that 
the delivery of the bonds was as security for the entire account, and 
then only if it should be increased as stated. Without discussing or 
considering the question as to the conclusiveness or eiïect of findings 
of fact of a master under such circumstances, I deem it sufficient to 
State that, after a careful examination of the record and of the care- 
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fui and able arguments of counsel, I find no reason to dîsturb the find- 
ings of the master in the présent case. 

[1] The transaction on which this claim is based amounted legally 
to a contract whereby the paper company delivered to the claimant 
thèse bonds, either as payment or as collatéral security for a portion 
of its open account with the latter, on condition, and in considération 
of the promise, that such account should be increased by at least a 
reasonable amount, so that the paper company could obtain the coal 
which it so badly needed, but for which it was unable to pay in cash. 
Considering the financial condition of the company and its pressing 
need for coal, it seems clear that the object of the delivery of thèse 
bonds was as I hâve pointed out. It therefore follows that the carry- 
ing out of this arrangement by the claimant was a condition précèdent 
to the right of claimant to retain the bonds as payment or collatéral se- 
curity, and that, such condition net having been fulfilled, the latter 
is not entitled to such bonds or the value thereof hère. Pugh v. Fair- 
mount Gold & Silver Mining Ce, 112 U. S. 238, 5 Sup. Ct. 131, 28 L. 
Ed. 684; World's Fair Mining Co. v. Powers, 224 U. S. 173, 32 Sup. 
Ct. 453, 56 L. Ed. 717; Burpee v. Guggenheim (D. C.) 226 Fed, 214; 
13 Corpus Juris, 564. 

[2] It is further urged by claimant that, conceding that it was 
agreed at the time of the delivery of thèse bonds that the claimant 
would extend crédit and ship this needed coal on open account, such an 
agreement was only a part of the considération for the contract under 
which the delivery was made, the other part of such considération be- 
ing the past indebtedness for which such bonds were to be collatéral 
security, and that therefore any failure of considération was partial 
only, and does not constitute grounds for rescinding this contract. 
The considération under a contract may, of course, consist of several 
différent éléments. If, however, the failure of even a portion of the 
considération of a contract goes to a vital part thereof and affects the 
substance of the considération it may operate in law as a total failure 
of considération. Kauffman v. Raeder, 108 Fed. 171, 47 C. C. A. 278, 
54 L,. R. A. 247; Oscar Barnett Foundry Co. v. Crowe, 219 Fed. 450, 
135 C. C. A. 162; Elliott on Contracts, vol. 3, § 2049. As, therefore, 
the breach of this contract was in a matter vital to its object, and the 
essential part of its considération failed, it falls within the rule j'ust 
referred to, and the arguments and authorities cited by counsel for 
claimant are, in my opinion, not applicable. 

[3] Claimant also contends that the paper company and its receiv- 
er were guilty of such delay in demanding the return of thèse bonds as 
to deprive them of the right to now contest its claim to such bonds or 
the proceeds thereof. Hère, again, I find nothing in the record which 
would justify me in disturbing the findings of the master, which ex- 
plained this delay and showed the absence of préjudice to claimant re- 
sulting therefrom. It is, of course, elementary that delay alone, even 
if unreasonable^ does not constitute lâches. I am satisfied that, under 
ail the circumstances, claimant cannot complain of the delay on the 
part of the paper company and its receiver in asserting, earlier than 
they did, their rights in this connection. 
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After a careful examination and considération of the exceptions and 
arguments presented by the claimant, I hâve reached the conclusion 
that ail of such exceptions should be overruled, and an order will be 
entered confirming the report of the master. 



UNITED STATES v. ^TNA LIFE INS. CO. 

(District Court, D. Connecticut. August 13, 1919.) 

Inteenal Revenue ©=9 — Excise Tax on Coepobations — Déductions feom 
Giîosa iNcoME — Taxes Paid. 

L'nder Corporation Excise Tax Act, § 38 (4), a corporation whlch, as 
stocUholder, receives dividenda from another corporation, is not entitled 
to deduct from its gross income taxes paid on its stock In Its belialf by 
the latter corporation, where It dld not include the amount of such taxes 
in its return of gross Income. 

At Law. Action by the United States against the .iEtna Life In- 
surance Company. Judgment for the United States. 

Allan K. Smith, Asst. U. S. Atty., of Hartford, Conn. 
Lewis Sperry and Lucius F. Robinson, both of Hartford, Conn., 
for défendant. 

GARVIN, District Judge. This action is suhmitted to the court for 
détermination upon an agreed state of facts. It appears that the de- 
fendant, an insurance company incorporated under the laws of the 
State of Connecticut, was subject to pay annually during the years 
1909, 1910, and 1911, with respect to the carrying on and doing of 
its business, the excise tax imposed by section 38 of the Act of Con- 
gress approved August 5, 1909 (36 Stat. 111, c. 6), and was subject in 
ail respects to the provisions of that section. 

On or before March Ist in each of thèse years the défendant duly 
made its return to the collector of internai revenue in the proper dis- 
trict in the form prescribed by the Commissioner of Internai Revenue, 
as required by said section, which returns showed that the net income 
of the défendant for each of thèse three years exceeded $5,000. On 
or about June Ist of the years 1910, 1911, and 1912 an excise tax 
under said act was duly assessed against the défendant for the years 
ending December 31, 1909, 1910, and 1911 respectively ; said tax 
being 1 per cent, on the net income of the défendant. The tax was 
in each case paid as assessed. 

When the défendant filed its return, showing its net income for 
the year ending December 31, 1909, it deducted $4-79,625 as "Taxes 
paid during the year ending December 31, 1909, imposed under au- 
thority of the United States or states and territories thereof." Of 
this sum, it is conceded that $409,967.36 was lawfuUy deducted. It 
is claimed hy the plaintifï that défendant should also hâve paid a tax 
of 1 per cent, on the remainder, $69,657.64; i. e., $696.56. Of the 
latter sum défendant admits liability to the extent of $227.62, leav- 

®=5Por oUier caies see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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ing $468.96 in dispute. The amount admitted for 1910 is $343.17; 
$413.41 being in dispute. For 1911, $543.28 is admitted; $527.60 
being in dispute. Thèse sums in dispute represent taxes paid by va- 
rious corporations upon shares of their stock owned by défendant, 
which taxes were imposed during the several years 1909, 1910, and 
1911 by the state of Connecticut under chapter 54 of the Public 
Acts of 1905. 

The déductions allowed a corporation by the act of August 5, 1909, 
include "ail sums paid by it within the year for taxes imposed under 
the authority of the United States or of any state or territory there- 
of, or imposed by the government of any foreign country as a condi- 
tion to carrying on business therein." The taxes in question were 
not paid by the défendant, but in its behalf by other corporations. 

While it is true that "a statute providing for the imposition of 
taxes is to be strictly construed, and ail reasonable doubts in respect 
thereto resolved against the government and in favor of the citizen" 
(Mutual Benefit Life Ins. Co. v. Herold [D. C] 198 Fed. 199, and 
cases therein cited), no doubtful meaning is hère involved. The lan- 
guage of the act is clear and explicit. The allowable déductions in 
the case of a domestic corporation are plainly set f orth : 

"Déductions Allowed from Gross Income lu the Case of a Domestic 

Corporation. 

"Second. Sueh net Income shall be ascertained by deductlng from the gross 
amount of the income of such corporation, joint stock eorapany or association, 
or Insurance company, received within the year from ail sources: 

"First, ail the ordinary and necessary expenses actually paid within the year 
out of income in the maintenance and opération of its business and proper- 
ties, ineluding ail charges such as rentals or franchise payments, required to 
be made as a condition to the continued use or possession of property ; 

"Second, ail losses actually sustained within the year and not compensated 
by Insurance or otherwise, ineluding a reasonable allowance for dépréciation 
of property, if any, and in the case of insurance companies the sums other 
than dividends, paid within the year on policy and annuity contracts and the 
net addition, if any, required by law to be made within the year to reserve 
funds ; 

"Third, Interest actually paid within the year on its bonded or other 
Indebtedness to an amount of such bonded and other indebtedness not ex- 
ceeding the pald-up capital stock of such corporation, Joint stock company or 
association, or insurance company, outstanding at the close of the year, and 
In the case of a bank, banking association or trust company, ail interest ac- 
tually paid by it within the year on deposits; 

"Fourth, ail sums paid by it within the year for taxes Imposed under the 
authority of the United States or of any state or territory thereof, or imposed 
by the government of any foreign country as a condition to carry on business 
therein ; 

"Flfth, ail araounts received by It within the year as dividends upon stock 
of other corporations, Joint stock companies or associations, or Insurance 
companies, subject to the tax hereby imposed." 

If it had been the intention to permit such a déduction as défendant 
urges, the act would hâve provided that there be included "ail sums 
paid by it or in its behalf within the year. * * * " 

Défendant relies upon a décision by the Treasury Department ren- 
dered March 24, 1916, reading in part: 
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"Tou are advised that, when a corporation pays taxes for its stockholders, 
such payments represent a portion of the earnings of the corporation, which, 
Instead of being dlstributed to the stockholders in the form of dlvidends, is 
used in payment of taxes which the stockholders individually owe. Should 
you, instead of paying the taxes, pay over this sum to the stockholders, the 
stockholders would be requlred to retum the amount as income received, and 
would then be entitled to deduct the same under the item of taxes paid during 
rhe year. TJnder the Excise Tax Law a stockholder which is a corporation is 
entitled to deduct from gross income ail dlvidends received from another cor- 
poration subject to tax, and therefore is entitled to deduct as a dlvidend that 
portion of the earnings of the coi"poration in which it owns stock, which is 
represented by the stoekholder's tax. For the years 1909 to 1912, inclusive, 
therefore, the corporation which is a stockholder will be entitled to an addi- 
tional déduction on account of the taxes paid for it by the corporation issuing 
the stock, for the reason that it produees the same resuit as If the corporation 
owning the stock was required to retum as income for thèse years the full 
amount of the dlvidend, Ineluding that portion of the dlvidend diverted to 
pay tax, and then took crédit as a déduction for this entire amount under 
the item of dlvidends received from other corporations, and also took crédit 
for the amount of taxes paid under that item. TJnder the Income Tax Law, 
however, a corporation is not entitled to deduct from gross income dlvidends 
received from other corporations. Consequently, If it claims the beneflt of 
deducting from gross income taxes paid for it by another corporation, it must 
include sudi amount in Income, as the déduction counterbalances the recelpt. 
As you, the stockholder in this case, did not retum as Income the amount in 
question, you are not entitled under the income tax law to deduct the same. 
The elaim on account of the tax assessed for the year 1913 is accordingly 
rejected, and you will find inclosed notice of demand for payment of this tax. 

"The claim for the abatement of the additional tax assessed for 1912 has 
received favorable considération for the reason above stated." 

This décision points out that a corporation, making a claim such as 
is advanced by défendant, must hâve included in its return as income 
the taxes which were paid in its behalf by other corporations. No 
such return was made by défendant herein; therefore the décision is 
not in point, even if it were controlling on the court. 

There was no refusai nor neglect to make a retum within the mean- 
ing of the act, and therefore no penalty will be allowed. 

Judgment for plaintifï for $2,524.04, with interest from June 9, 1915 



CHALONER v. NEW YORK EVENING POST CO. 
(District Cîourt, S. D. New York. Aprll 28, 1919.) 

1, Inbane Peesons <&=>26 — Capacity to Sue — Adjudication of Incompe- 

TENOY. 

Under Code Civ. Proc. N. Y. | 55, providlng that a party may prose- 
cute or défend a civil action, "unless he has been jvidlclally declared in- 
compétent to mauage his affairs," the disqualification is not the judi- 
cial déclaration, but actual mental Incapacity, of which the decree la 
but évidence, and its effect as such may be neutrallzed by a subséquent 
adjudication of comi)etency in another state, of which the party was 
then a résident. 

2. Insanb Pebsonb (S=j87 — Capacity to Sue — Conflicting Adjudications as 

TO Competency. 

A plaintifE held qualifled to malntain an action for libel In a fédéral 
court in New York, although he had been declared incompétent by a court 

<Ê=5For other cases see same toplc & KEY-NUMBKK In aU Key-NumDered Dlgests & Indexe» 
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of that State and a commlttee appointed for hls property, wtere flt the 
time of the alleged libel he was a résident of Virginia, where he had 
been judiclally adjudged compétent. 

At Law. Action by John R. Chaloner against the New York Eve- 
ning Post Company. On plea of plaintiff's incapacity to sue. Deuicd. 
Frederick A. Ware, of New York City, for plaintifF. 
Sherry & Morgan, of New York City, for défendant. 



DIETRICH, District Judge. From the complaint, whîch was filed 
May 29, 1909, it appears that the alleged defamatory matter was 
published on March 18, 1909, and impliedly charged the plaintiflf with 
the commission of a felony in the state of Virginia. 

After sundry proceedings and numerous delays, an order was made 
directing that the affirmative défense set up in the answer, to the 
effect that plaintiflf is without capacity to maintain the action, be 
first tried; and accordingly, a reply having been filed and a trial by 
jury expressly waived, that issue is now for considération upon the 
pleadings, together with documentary évidence, consisting of the 
records of three judicial proceedings, one had in the state of New 
York, one in Virginia, and the other in North Carolina. 

From the New York record it appears that on June 23, 1899, the 
plaintiff was by a court of compétent jurisdiction adjudged to be of 
unsound mind, and pursuant to the statutes of the state of New York 
a committee of his person and property was appointed. This order 
or decree is still in effect, and the committee so appointed, or his suc- 
cessor in office, still continues to act. Certain détails both of the New 
York proceedings and of the pertinent New York statutes may be 
supplied by référence to Chaloner v. Sherman, 242 U. S. 455, 37 Sup. 
Ct. 136, 61 !.. Ed. 427. 

Closely following the entry of the original order, the plaintiff es- 
caped from the custody of the New York officers, and ever since bas 
resided in Virginia and North Carolina. Soon after he came into 
Virginia, a citizen of that state instituted a proceeding in the county 
court of Albemarle county for the purpose of having a judicial in- 
quisition touching his competency to manage his property, and the 
propriety of his being at large. After a hearing the court found that 
he was "a sane man, capable of taking care of his person and of 
managing his estate," and that there was "no occasion for the appoint- 
ment of a committee of his person and estate," and accordingly, on 
November 28, 1900, ordered a dismissal of the pétition. 

Subsequently the question of the plaintiflf's competency was inci- 
dentally raised in certain litigation in North Carolina to which he was 
a party, but the proceedings were of such a character that they are 
not thought to be highly material to the présent issue. 

Upon this state of facts, has the plaintifï the capacity to maintain 
this action? It is to be conceded that the competency of parties is a 
question of procédure, and that the fédéral courts generally follow 
the local state practice. Section 914, R. S. U. S. (Comp. St. § 1537); 
Rose's Code of Fédéral Procédure, § 902, A. 
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[1] By section 55 of the New York Code of Civil Procédure, it is 
provided that — 

"A party to a civil action, who is of full âge, may prosecute or défend the 
same in person or by attorney, at bis élection, unless he bas been judiclally 
declared to be incompétent to manage hls afEairs." 

The controlling inquiry, therefore, relates to the meaning and ap- 
plication of this statute. The provision was doubtless intended for 
the protection of litigants who are in fact mentally incapable of man- 
aging their affairs. The gist of the disqualification is net the judicial 
déclaration, but the actual mental incapacity of the litigant. Exclu- 
sive and conciusive though it may be, the decree is, after ail, but évi- 
dence of, and does not constitute, the disqualification. So hère, in the 
absence of countervailing évidence of equal dignity, the New York 
order should be accepted as controlling, and as conclusively estab- 
lishing the plaintifif's présent mental status. But to meet this situa- 
tion the plaintifif produces a decree of a Virginia court of compétent 
jurisdiction declaring the plaintifif sane as of a date subséquent to the 
New York decree. 

For the purposes of this suit, therefore, we may properly recognize 
this later judicial déclaration as compétent évidence of the plain- 
tiff's mental status, and as neutralizing the probative efifect of the 
New York decree. In this view we do not deny full faith and crédit 
to the New York proceedings, nor do we question the power of the 
New York court and its officers to exécute its orders. The suit in 
no wise relates to the custody of the plaintiff's person or to property 
within the jurisdiction and control of the committee. 

[2] If, as for présent purpose we must assume, the averments of 
the complaint are true, while the plaintifif was in a jurisdiction in which 
his competency had been judicially declared, the défendant charged him 
with the commission of a heinous crime. He exhibits a transitory 
cause of action accruing to him where and when he was deemed to 
be sane and compétent. Could he hâve found the défendant in Virginia, 
his right to maintain the action there would probab'ly hâve gone un- 
challenged. 

While perhaps, strictly speaking, the considération is somewhat aside 
from the question of capacity, if the plaintifif were seeking to vindicate 
a right relating to property within the custody and control of the com- 
mittee, the conflict of authority thus presented might give rise to 
serious complications ; but such is not the présent case. Upon just 
what theory the committee could prosecute this suit for the plaintifif 
is not clear. But, however that may be, in waging the claim in his 
own right the plaintifif in no wise puts himself in conflict with the New 
York court or its ofificers, for, in so far as the record discloses, it is 
a matter with which they hâve not concerned themselves. 

The précise question has apparently not been passed upon in any 
of the preliminary proceedings in the case or any related proceed- 
ings; but the view hère taken seems to hâve a measure of support in 
the order made by Judge Coxe overruling the demurrer to the com- 
plaint, and in the décision of the Circuit Court of Appeals in Chanler 
260 F.— 22 



338 260 FEDERAL REPORTER 

V. Sherraan, 162 Fed. 19, 88 C. C. A. 673, 22 h. R. A. (N. S.) 992, 
aiid is not thought to he out of harmony with Chaloner v. Sherman, 
242 U. S. 455, 37 Sup. Ct. 136, 61 L. Ed. 427, or Gasquet v. Fenner, 
247 U. S. 16, 38 Sup. Ct. 416, 62 L,. Ed. 956, the two décisions chiefly 
relied upon by the défendant. 
Accordingly, for the reasons given, the plea will be denied. 



In re OHL. 

(District Court, N. D. New York. August 8, 1919.) 

Bankbuptcy ®=>438 — Stjbplus Assets of Deceased Bankrupt. 

Personal assets of a deceased bankrupt, remalning after payment of 
proved clalms, espenses, and allowances, are payable to bis exécuter or 
adminlstrator. 

In Bankruptcy. In the matter of J. August Ohl, bankrupt. On 
review of order of référée. Reversed in part. 

Review of order of the référée in bankruptcy, adjudging that the 
balance of the bankrupt's estate consisting of personal property only, 
after payment of allowances and expenses, no créditer or creditors 
having filed or proved his claims, although the schedules show some- 
thing like $30,000 of indebtedness, "be paid to the heirs at law of J. 
August Ohl, bankrupt, or their représentatives," instead of the ad- 
ministrator of the estate of said Ohl, the bankrupt herein; Ohl having 
died during the pendency of the proceedings and prior to the final 
meeting of creditors and the settlement of the estate in bankruptcy. 

P. H. Fitzgerald, of Utica, N. Y., for trustée. 

H. C. Sholes, of Utica, N. Y., for adminlstrator of bankrupt. 

RAY, District Judge. The facts in this case are that the bank- 
rupt, J. August Ohl, was owing various persons sums aggregating, 
as shown by the schedules, about $30,000. He had an insurance on 
his life, and the policy showed a life surrender value of about $500. 
This policy, on the death of J. August Ohl, was payable to his wife 
in case she survived him, but in case she did not it was payable to 
the executors, administrators, or assigns of Ohl. Ohl's wife did not 
survive him, and on his death, which occurred during the pendency 
of the bankruptcy proceedings, the company paid the cash surrender 
value of the policy to the trustée in bankruptcy. The balance of this 
fund, and there is no other, goes either to the administrator of the 
estate of J. August Ohl, to be duly administered as a part of his es- 
tate, or to his next of kin direct, inasmuch as no claim or claims 
hâve been filed or proved against the bankrupt estate, and there is a 
remainder undisposed of, after payment of ail the expenses of the 
bankruptcy proceedings, commissions, and allowances. 

As I understand the law, when a person goes into or is forced into 
bankruptcy, and adjudication follows, as hère, and a trustée is appoint- 

©=3For other cases see same toplo & KEY-NUMBKR in ail Key-Numbered Digeste & Indexes 
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ed, and ail proved and allowed claims and ail expansés and commis- 
sions are paid from the assets of the estate, the balance of tlie estate, 
if any, goes back to the bankrupt, and is his property, to be disposed 
of by him as his own. 

In this case there was a trustée and an estate in his hands, but no 
créditer or creditors hâve proved a claim, and ail expenses and com- 
missions hâve been paid and allowances made. There can be no 
distribution in bankruptcy to creditors, as no creditor has proved a 
claim, so as to be entitled to share in distribution. J. August Ohl 
died during the pendency of the proceedings, and his administrator, 
duly appointed, was substituted or brought in, and represents and 
succeeds to the interest and rights of the bankrupt in the property 
in the hands of such trustée. This administrator also represents the 
creditors, if any, of J. August Ohl, where debts, if any, were created 
after the filing of the pétition in bankruptcy. There is no évidence 
there are or are not any such creditors, but the ordinary and légal 
method of disposing of the estate of a deceased person is, in case 
there be no will, to hâve an administrator appointed by the proper 
Surrogate's Court, notice to creditors published, and then after pay- 
ment of debts, if any, and payment of the expenses of administra- 
tion, the balance is decreed paid to the widow, if any, and next of 
kin of the deceased. 

An administrator of the estate of a deceased person, duly appoint- 
ed, is entitled to his personal property, and to administer it as against 
ail the world, unless by common consent it has been divided and dis- 
tributed to those entitled thereto prior to the appointment of the 
administrator. The United States District Court in bankruptcy has 
no power or jurisdiction to administer the part of the estate of the 
bankrupt that reverts to him or to his estate after payment of proved 
claims and expenses, etc., of the bankruptcy proceedings, except di- 
rect its payment to the party entitled thereto. Possession of the 
fund under and by virtue of the Bankruptcy Act confers no such 
power or jurisdiction to administer the estate. There is no provision 
in the law conferring on the court in bankruptcy any such power. 
It is not infrequent that the estate of an intestate is administered by 
the widow and next of kin, they being of fuU âge and sound mind, 
without the appointment and intervention of an administrator. The 
legality of this cannot be questioned, and, assuming that there are no 
unpaid creditors, an administrator subsequently appointed, if ap- 
pointed, could not collect in the estate from the widow and next of 
kin for the mère sake of again dividing it to' those entitled. 

But the court of bankruptcy represents neither the widow, next 
of kin of the deceased bankrupt, nor the administrator, nor does the 
trustée in bankruptcy. True, the trustée is to dispose of the balance 
of the bankrupt estate after payment of ail expenses, allowances, 
commissions, and proved claims, on the order of the bankruptcy 
court; but any order of that court, or of its référée, is erroneous, 
which directs payment of such balance to the next of kin of the de- 
ceased bankrupt, when, as hère, there was and is a duly appointed 
administrator appearing and deraanding it, This administrator is 
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entitled to receive and administer it in due course, and apply it un- 
der the direction and decree of the Surrogate's Court which lias 
jurisdiction of ail such matters. This balance in this case is personal 
property, not real estate. After satisfying the claim of the widow, 
if any, and expenses of administration and the payment of debts, the 
balance goes to the next of kin under the statute of distribution in 
cases of intestacy. The expenses of due administration cannot be 
ignored, nor can the rights of creditors who become such after the 
pétition in bankruptcy was filed. The order made assumes the money 
received by the trustée in bankruptcy on the policy of life insurance 
was payable to the heirs at law of J. August Ohl, which was not the 
fact, and that the bankruptcy court has the right to ignore the Sur- 
rogate's Court and assume to distribute the estate of Ohl, not required 
for purposes of administration under the Bankruptcy Act, which it 
cannot do. 

Section 66b of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 564 [Comp. St. § 9650]) clearly contemplâtes payment of any 
balance of the estate not claimed by creditors to the bankrupt, if 
living, and, if not living, to his executor or administrator. In John- 
son V. Norris, 190 Fed. 459, 462, 111 C. C. A. 291, L. R. A. 1915B, 
884, attention is called to the fact that the Bankruptcy Act makes no 
provision for the payment of the balance of an estate not required 
for expenses and crédits to any one, but that it belongs as matter of 
course to the bankrupt. In Re John Osborn's Sons & Co., Inc., 177 
Fed. 184, 185, 100 C. C. A. 392, 393, 29 L. R. A. (N. S.) 887, C. 
C. A. 2d Circuit, the court said : 

"The creditors are not owners of the bankrupt's assets ; on the contrary, 
the trustée owns them in trust to pay the bankrupt's debts and any surplus 
to the bankrupt." 

In fact, an administrator is the only one entitled to ask, demand, 
and collect money due the estate of a deceased person. 

The order of the référée made April 12, 1919, so far as it makes 
allowances, is affirmed and approved, but that part of such order 
which directs that the funds remaining after paying such allowances 
to the trustée, $20, to P. H. Fitzgerald, his attorney, $150, and to E. 
J. Lewis, stenographer, $4.50, "be paid to the heirs at law of J. 
August Ohl, bankrupt, or their représentatives," is reversed, and there 
will be an order that, after payment of such sums of $20, $150, and 
$4.50, the allowances mentioned, the balance be paid by the trustée 
in bankruptcy of the estate of J. August Ohl to the administrator of 
the estate of said J. August Ohl, 

Ordered accordingly. 
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In re MUTUAL MOTORS CO. 

Pétition of FIRBSTONB TIRE & RUBBER CO. 

(District Court, E. D. Michlgan, S. D. July 22, 1919.) 

No. 3815. 

1. Sales <S=>55 — Contracts— Consteuction— Law Goveening. 

The construction and eîfect of a contract under whlch property was 
dellvered to a bankrupt Is governed by the law of the state where he ro- 
sided, was engaged in business, and received the property. 

2. Bankeuptct iS=>1S4(2) — "Conditional Sale" Contkact. 

A contract under whlch claimant dellvered tires and rlms to bankrupt, 
an automobile manufacturer, to remain clalmant's property untll as- 
sembled In cars and sold, and, when paid for, the agreed price to be beld 
In a spécial account for claimant, was one of "condltlonal sale," wlthln 
Pub. Acts Mlch. 1915, No. 64, and unless recorded Is void as agalnst bank- 
rupfs trustée, havlng the rlghts of a creditor under Bankruptcy Act, S 
47a(2), as amended by Act June 25, 1910, § 8 (Comp. St. § 9031). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Condltlonal Sale.] 

In Bankruptcy. In the matter of the Mutual Motors Company, 
bankrupt. On review of order of référée denying pétition of the Fire- 
stone Tire & Rubber Company for réclamation of property. Affirmed. 

Trumbull & Bisbee, of Jackson, Mich., for petitioner. 
Warren, Cady, Ladd & Hill, of Détroit, Mich., for trustée. 

TUTTLE, District Judge. This is a pétition to review an order 
of one of the référées in bankruptcy for this district, denying a péti- 
tion filed by the petitioner herein for the réclamation of certain auto- 
mobile tires and rims fumished by petitioner to the bankrupt, and in 
the possession of the latter at the time of the filing of the pétition in 
bankruptcy, under an arrangement claimed by said petitioner to con- 
stitute a conditional sale, reserving title to the said tires until resale 
thereof by the bankrupt. The claim of the petitioner with référence 
to the agreement, is thus stated in its pétition for réclamation: 

"Said tires and rlms were not sold outright to said bankrupt, but were slilp- 
ped to its factory on consignment, with the mutual understandlng and agree- 
ment that the sarae were to be held by said Mutual Motors in trust for this 
petitioner, but with the privilège on the part of said bankrupt of assembllng 
such tires and rlms Into automobiles and selllng the same ; but the purchase 
price of said tires and rims, in each instance, as fast as settlements were 
raade with customers, was to be placed in an account to be known as the 
'trust account' and kept separate from ail other funds, and each week said 
bankrupt agreed to remit to this petitioner ail sums realized during the pre-' 
vlous week on the purchase price of such tires and rlms ; that the tltle to 
said tires and rims was to remain in petitioner untll the automobiles, upon 
whlch any such tires and rlms had been assembled, were actually sold, and 
when sold the proceeds of such sales, to the amount of the purchase price of 
such tires and rims, whlch the said bankrupt was to pay your petitioner, 
was to be held in said trust account and the funds thereln to belong to your 
petitioner." 

The question involved is whether the tires and rims thus sought to 
be reclaimed, which were in tlie stock of the bankrupt at the time of 

^ssFoT other cases see same tcipic & KBY-NUMKBB In ail Key-Numbered Digests & Indexes 
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the filing of the pétition in bankruptcy, and had not then been as- 
sembled on the automobiles, and had not been paid for by the bank- 
rupt, were the property of the bankrupt, or were still owned by the 
petitioner. If the agreement under which this property was f urnished 
to the bankrupt constituted an absolute sale, the title to such property 
vested in the bankrupt, and petitioner is not entitled to réclamation 
thereof from the trustée. If, on the other hand, the transaction con- 
stituted a pure conditional sale, then the title would remain in the pe- 
titioner, and petitioner would be entitled to recover the property, pro- 
vided the contract of sale were valid and enforceable according to 
its terms. 

[ 1 ] As the bankrupt resided and was engaged in business in Michi- 
gan, and the goods in question were received by it and held hère, the 
construction and effect of the contract under which such goods were 
received and retained must be determined by the law of this state. In 
re Stoughton Wagon Co., 231 Fed. 676, 145 C. C. A. 562 (C. C. A. 6) ; 
Walter A. Wood Mowing & Reaping Machine Co. v. Croll, 231 Fed. 
679, 145 C. C. A. 565 (C. C. A. 6); In re American Steel Supply 
Syndicate (D. C.) 256 Fed. 876. 

[2] Act 64 of the Michigan Public Acts of 1915 provides as fol- 
lows: 

"MTienever any personal property Is sold and dellvered to any person, flrm 
or corporation regularly engaged or about to engage in the business of buy- 
ing and selling such personal property, with the condition afflxed to the sale 
that the title thereto is to remain In the vendor of such personal property 
until the purchase priée thereof shall hâve been paid, with the agreement, ex- 
press or implied, that the same may be resold, every such conditional sale 
in order for the réservation of title to be valid except as between the vendor 
and vendee shall be evidenced In wrltlng and the vrrltten contract of every 
such conditional sale or a true copy thereof shall be flled and discharged in 
the same manner as chattel mortgages are required to be flled and discharged." 

It is undisputed that the bankrupt was engaged in the business 
of selling automobiles equipped with rims and tires like those fur- 
nished by petitioner to it for that purpose, and that the particular 
rims and tires involved herein had been delivered to it by petitioner 
for such purpose. It is the claim of petitioner that this property was 
furnished to the bankrupt on consignment, and that when any such 
property was resold the proceeds thereof belonged to the petitioner. 
According to petitioner's own contention, this transaction was a con- 
ditional sale. If so, it is a sale of the class described in the statute 
just cited, and since it falls within the terms of the statute, but was 
not filed as required thereby, it is void so far as réservation of title 
is concerned, except as between the petitioner and the bankrupt. 
Woolen Manufacturing Co. v. Stanton, 188 Mich. 237, 154 N. W. 48, 
Iv. R. A. 1917B, 651 ; In re Stoughton Wagon Co., supra. 

It is urged that the statute does not apply to this case, because the 
trustée stands in the shoes of the bankrupt with regard to this con- 
tract, and that therefore the question hère presented as to the validity 
of such contract arises as between the vendor and vendee, and so is 
within the exception mentitined in such statute. Whatever might hâve 
been the rule in such a case prior to the 1910 amendment (Act June 
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25, 1910, c. 412, § 8, 36 Stat. 840) to section 47a(2) of the Bankruptcy 
Act of July 1, 1898, c. 541, 30 Stat. 557 (Comp. St. § 9631), the trus- 
tée in bankruptcy is now vested, as to ail property of the estate in the 
custody of the bankruptcy court, with "ail the rights, remédies, and 
powers of a créditer holding a lien by légal or équitable proceedings 
thereon." Potter Manufacturing Co. v. Arthur, 220 Fed. 843, 136 C. 
C. A. 589, Ann. Cas. 1916A, 1268 (C. C. A. 6). 

The only other reason urged in support of the argument that this 
statute is not applicable to this case is that the bankrupt was not en- 
gaged in selling tires and rims as such. It was part of the regular busi- 
ness of the bankrupt to buy such accessories and sell the same to pur- 
chasers of automobiles as part of the necessary equipment. The 
business of the bankrupt falls within the définition of the statute and 
there is no merit in this contention. 

The failure to comply with the terms of the statute in question 
rendered void the attempted réservation of title, and petitioner must 
be denied recovery, even under its own version of the nature of the 
transaction involved. It is therefore immaterial, and unnecessary to 
détermine, whether such transaction was of the nature of an absolute 
sale or of a conditional sale. 

The order of the référée, denying the pétition for réclamation, must 
be afïirmed and an order entered in conformity with the ternis of this 
opinion. 



LELAND T. WESCOTT. 

(District Court, D. Maine, N. D. August 30, 1919.) 

No. 13. 

1. Admikaltt €=»47 — Attachment — ^What Constitxites. 

Where a deputy sherlff did not go aboard a vessel and exerclsed no 
domlnlon over lier, there was no attachment of the vessel. 

2. Officebs <S=s>116 — Llability — Ministeeiai- Acts. 

An aggrieved person has a common-law right of action against an offlcer 
vlolatlng a ministerlal duty. 

3. Admiralty ®=s>47 — WBONaruL Attachment — Bubden or PEOor. 

One suing a sherlff for wrongful attachment of a vessel has the burden 
of proof. 

4. Admibaltt <S=347 — WEONaFUL Attachment — Sufficienot of Evidence. 

Evidence that défendant sherlff did not seize or exercise dominlon over 
a schooner and made no attachment, etc., held insufflcient to sustain a 
llbel for wrongful attachment on the theory that the schooner's master 
was decelved into believing that it had been attached, and was therefore 
prevented from saving It from wreckage. 

In Admiralty. Libel by Ralph G. Leland against Ward W. Wescott. 
Decree dismissing libel. 

Nathan W. Thompson and George C. Wheeler, both of Portland, 
Me., for libelant. 
Fellows & Fellows, of Bangor, Me., for libelee. 

©ssFoi other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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HAIvE, District Judge. In June, 1917, the two-masted schooner C. 
Taylor, 3d, was chartered to carry pulp wood f rom Trenton to Brewer. 
Having finished loading her cargo of 32 cords of pulp wood, on June 
21st she started on her trip from M t. Désert bridge, in Trenton. While 
proceeding in the fog she fetched up on a ledge at Job's Cove, Oak 
Point, in that town. The next morning Capt. Ralph G. Leland, her 
cnaster and owner, with the aid of others, got most of the cargo ashore 
and saved it, thus lightening the schooner, in an effort to float her. 

On the following day, Harland Murch, one of the seamen, after 
demanding his pay, brought suit for his wages, $43.83, against Capt. 
Leland. His writ was put in the hands of John Suminsby, a deputy 
of Ward W. Wescott, Esq., the sheriff of Hancock county. 

While the schooner was still grounded upon the ledge, Suminsby 
appeared with his writ, and said to Capt. Leland that he had corne to 
collect Murch's pay. Capt. Leland told the deputy that he could not 
pay him at that time, but that he would do so as soon as the vessel was 
in a safe place. The captain testifies that the deputy then told him 
ihat he had attached the schooner, and that he (Leland) must not touch 
it. The conversation between the parties took place on the shore, 
about 500 yards from the schooner lying upon the ledge. There is évi- 
dence tending to show that the schooner had laid upon the bottom, near 
Mt. Désert bridge, a part of the previous winter, and that she was not 
worth more than $100. 

Capt. Leland brings this suit against Wescott, the sheriff, contend- 
ing that Suminsby, the deputy, made an attachment of the schooner 
and prevented the captain and crew from saving her. He contends, 
further, that, whether Suminsby actually made the attachment or not, 
he led the libelant to believe that there was an attachment, and pre- 
vented him from taking such action as would bave saved the schooner. 

He says, also, that on the day the deputy attached her he could hâve 
floated her to a safe place, but that afterwards he was not able to float 
her for many days and until she had suffered great injury. 

[1] Suminsby, the deputy sheriff, dénies that he made the attach- 
ment, or that he ever said he made it. He says he made demand for 
the sum due Murch, and that, upon being refused payment by Capt. 
Leland, he said to him: 

"If you don't settle I may hâve to attach the schooner." 

Whereupon Capt. Leland said: 

"You can't attach that vessel without golng on board, and putting a keeper 
on board, and nailing a paper to the mast." 

Capt. Leland dénies that he said this. The deputy did not go aboard 
the vessel and never exercised any dominion over her. From the 
proofs, I must come to the conclusion that no attachment of the vessel 
was made. In Bradstreet v. Ingalls, 84 Me. 276, 24 Atl. 858, in speak- 
ing for the court of Maine, Chief Justice Peters said : 

"To make an effective attachment of a vessel, or of any personal property, an 
offlcer must make an actual seizure." Nichols v. Fatten, 18 Me. 231, 35 Am, 
Dec. 713. 
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[2, 3] But the libelant urges that, even if Suminsby did not attach 
the schooner, he led the captain to believe that he had attached her, 
and that her master would not be allowed to go near hçr without being 
in contempt of court, and that the deputy was thus guilty of an abuse 
of process for which the sheriff is Uable. 

The common law gives a right of action against an officer by any 
person aggrieved in conséquence of a violation of a ministerial duty. 
The hbelant relies upon Burns v. Lane, 138 Mass. 350, 355. In that 
case the officer was sued for the conversion of certain fishing traps, 
with a count for deceit. The exceptions showed that the défendant, 
by virtue of a w^rit against the plaintififs, attached certain personal prop- 
erty of theirs on a certain wharf, but did not attach the traps in ques- 
tion ; that, at this time, the plaintifïs had spread the traps upon a field 
at some distance from the wharf, for the purpose of drying them; 
that the défendant told the plaintiff s, that ail their personal property. 
including the traps, was attached, and that, if they meddled with the 
traps, it would be at their péril. The traps were not taken care of and 
were destroyed by the weather. One of the plaintifïs lived near the 
fields where the traps were and saw them several times. None of the 
plaintifïs saw the défendant, or any one for him, in possession of the 
traps. In speaking for the court of Massachusetts, Mr. Chief Justice 
Holmes said : 

"If the plalntlffs • * • believed that ihe défendant had attached and 
taken charge ot the traps on the faith of hls représentation to that effect, they 
were uot bound to verlfy the fact, or to see whether the attachment had not 
beeu abandoned. * * * A m an may retain or lose possession without 
lïnowing it, and the question whether he has done either may therefore be 
made the subject of a fraudulent représentation."' 

[4] In that case the jury clearly found that the plaintifïs were wrong- 
fully led to believe that the officer had attached and taken actual charge 
of the fishing traps. The case at bar discloses no such fact. It is clear 
from the testimony that Capt. Leland knew that the officer had not 
taken charge of the schooner ; that he made no seizure ; that he exer- 
cised no dominion over her; and that he made no attachment in fact. 
Capt. Leland dénies that he told the officer that he could not attach 
without putting a keeper aboard ; but, whether he said so or not, it is 
clear that he stood upon the shore with the officer, and knew that the 
officer never went to the vessel and never took any charge of her. It 
is in testimony, too, that, as soon as the deputy sherifï left him, Capt. 
Leland telephoned to compétent counsel in Ellsworth, told him there 
was no keeper on the schooner, and asked him what he should do ; 
and that his counsel told him by ail means to take care of his schoon- 
er. He says that, at that time, the tides were running high and the ves- 
sel floated of her own accord, and that he could hâve saved her, had he 
not thought that she was under attachment. But the whole testimony 
leads me to the conclusion that he had no right to conclude that the 
vessel was under attachment, because he could see clearly that no at- 
tachment and no seizure had been made. The burden being upon the 
libelant, the proofs fail to show any attachment or seizure of the ves- 
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sel ; or that Capl. Leland was actually deceived into believîng that there 
had been such attachment or seizure. 

The libel must be dismissed. A decree may be entered dismissing the 
libel. Under alf the circumstances, it is ordered that the libelant re- 
covers no costs. 



UNITED STATES T. ROCKEPELLER. 

(District Court, D. Montana. August 30, 1919.) 

No. 3342. 

Gaue <S=94 — Tkeaties iS=4 — ^Migratobt Bied Tbbiatt and Bnfoecement 
AcT WiTHiN Teeatt-Makinq Powebs. 

The Mîgratory Blrd Treaty between the TJnlted States and Great Brlt- 
ain of August 16, 1916, Mîgratory Blrd Treaty Act July 3, 1918 (Comp. 
St 1918, Append. §§ 8837a-8837m), and the régulations adapted thereuu- 
der, held withln the constitutional powers of the fédéral government, and 
valid. 

Criminal prosecution by the United States against Howard Rocke- 
feller. On demurrer to information. Overruled. 

E. C. Day, U. S. Atty., and W. W. Patterson, Asst. U. S. Atty., 
both of Helena, Mont. 

William I. Lippincott, of Butte, Mont., for défendant. 

BOURQUIN, District Judge. The information charges that de- 
fendant in a power boat took wild ducks, contrary to régulations au- 
thorized by statute (Act July 3, 1918, c. 128, 40 Stat. 755 [Comp. St. 
1918, Append. §§ 8837a-8837m]) effectuating the Migratory Bird 
Treaty (39 Stat. 1702) with Great Britain. Défendant demurs, upon 
the ground that régulations, statute, and treaty are unconstitutional, 
for that they purport to regulate the taking of game birds, whereas 
such régulation is vested in the states alone as part of their reserved 
police powers. 

The Suprême Court has declared that fish and game birds, like air 
and water, are of the négative community, with common right in ail 
persons to take of them ; that this right is not property capable of tax- 
ation and transf er, save when converted into a profit à prendre ; that 
fish and game become property when reduced to possession ; that their 
préservation and régulation of taking thereof are vested in the states 
as part of the latter's reserved police powers, but "subject, of course, 
to any valid exercise of authority under the provisions of the fédéral 
Constitution." Kennedy v. Becker, 241 U. S. 562, 36 Sup. Ct. 705, 
60 L. Ed. 1166; Silz v. Hesterberg, 211 U. S. 41, 29 Sup. Ct. 10, 53 
L. Ed. 793 ; Geer v. Conn, 161 U. S. 519, 16 Sup. Ct. 600, 40 L. Ed. 
793; Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499, 38 L. Ed. 385. 
And see Oil Co. v. Indiana, 177 U. S. 209, 20 Sup. Ct. 576, 44 L. Ed. 
729. 

The power to enter into treaties is an "authority, under the provi- 
sions of the fédéral Constitution," vested in the United States alone. 

^s»For other cases see same toplc & KESY-NUMBER in ail Key-Numbered Dlgests & Tudeies 
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Is this treaty a "valid exercise" thereof ? Before the Constitution the 
States severally possessed plenary treaty-making power, and by the 
Constitution they were shorn of the whole thereof, and the larger part 
of it was vested in the United States ; the larger part, net ail, for it 
is clear a state by treaty could hâve entered into some contracts af- 
fecting itself which the United States cannot. This power extends to 
ail subjects usual to treaties, to ail within the international domain, to 
ail of international concern and negotiation, but limited, nevertheless, 
to subjects and treaties not inconsistent with our system of govem- 
ment, with the relations of the states and the United States, with the 
fédéral Constitution. Treaties in relation to such subjects, and within 
such limits, by the fédéral Constitution are made of the suprême law 
of the land, to which ail state Constitutions, statutes, and rights yield 
to the extent of any conflict. Gibbons v. Ogden, 9 Wheat. 211, 6 L. 
Ed. 23 ; License Cases, 5 How. 504, 12 L. Ed. 256 ; United States v. 
Whisky, 93 U. S. 197, 23 L. Ed. 846; Hauenstein v. Lynham, 100 U. 
S. 488, 25 L. Ed. 628 ; Geofroy v. Riggs, 133 U. S. 267, 10 Sup. Ct. 
295, 33 L. Ed. 642; Downes v. Bidwell, 182 U. S. 312, 21 Sup. Ct. 770, 
45 L. Ed. 1088 ; Compagnie Française v. Board, 186 U. S. 388, 22 Sup. 
Ct. 811, 46 L. Ed. 1209. 

This supremacy of fédéral authority to that of the states is not pe- 
culiar to treaties, but extends to ail "valid exercise of authority un- 
der the provisions of the fédéral Constitution." The states themselves 
(in the sensé of their people) so provide in the fédéral Constitution or- 
dained and established by them. 

To illustrate in the matter of treaties, though it is of the reserved 
powers of states to control the inheritance of real property, any 
their laws that aliéna cannot inherit yield to treaties to the contrary. 
See Blythev. Hinckley, 180 U. S. 340, 21 Sup. Ct. 390, 45 L. Ed. 557, 
and cases cited, and United States v. Whisky, supra. 

Though it is of the reserved power of states to allow, prohibit, and 
regulate the introduction and sale of intoxicating liquors, they cannot 
allow nor prohibit such introduction contrary to treaty, nor allow sale 
in parts of their territory where treaties otherwise provide. License 
Cases, 5 How. 504, 12 L. Ed. 256; United States v. Whisky, 93 U. 
S. 197, 23 _L._Ed. 846. 

Though it is of the states' reserved powers to protect health and to 
establish and regulate quarantine, their laws to those ends yield to 
the extent of any conflict with treaties. Compagnie Française v. Board 
of Health, 186 Û. S. 388, 22 Sup. Ct. 811, 46 L. Ed. 1209, and cases 
cited. 

Fisheries hâve been the subject of treaties always, and the princi- 
ples and objects thereof are equally applicable and désirable in relation 
to migratory birds and other game. So doubtiess of air and water, 
their protection from pollution, their conservation, apportionment, and 
use. The object of ail thereof is to peacefuUy share those natural re- 
sources which are the property of no one till reduced to possession, 
from which ail may take when within their territory, which are al- 
ternately found within the tersitory of the several nations and in plac- 
es common to ail as the high seas, which may be whoUy seized and ex- 
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terminated by one to the great and irréparable damage of ail, which 
in accord may be preserved and enjoyed a blessing to ail, but in dis- 
cord may be annihilated to the injury of ail, and which may become 
legitimate causes for war, to obviate which is of the most ancient and 
important objects of treaties. Vide the seal and other fisheries con- 
troversies and treaties. 

The United States by treaty has even authorized aliens to fish in 
State waters and without question. See Manchester v. Mass., 139 U. 
S. 264, 11 Sup. Ct. 559, 35 L. Ed. 159. Civilized nations hâve awak- 
ened to the value of certain wild life, and to the necessity of co-oper- 
ation to conserve and perpetuate it. Not otherwise can migratory 
birds be preserved f rom extinction. It avails little to protect them at 
one of their resorts, if they are mercilessly slaughtered at others. If 
wild ducks, or their eggs and nests, are destroyed on the northern 
breeding grounds, there will be little sport and profit in duck shooting 
in the southern fields ; and ïf thèse birds are exposed to unregulated 
killing in their winter resorts, there will be few to propagate their 
kind in the marshes of the north. Their continued existence is beyond 
the power of separate states and nations. It can be accomplished only 
by treaty to that end between nations. A state can protect wild Hfe 
only within its territory; the United States by treaty can protect it 
everywhere. This treaty tends thereto. 

It may be that the several states could enter into agreements to ac- 
complish the same object, could even enter into such agreements with 
foreign nations, within the principle of Wharton v. Wise, 153 U. S- 
169, 14 Sup. Ct. 783, 38 L. Ed. 669; but it is wholly impracticable. 
And in any event this possibility does not exclude a subject from the 
fédéral treaty-making power, if otherwise within it as hereinbefore 
defined. It is only another instance of dual authority, wherein that of 
the states yields to that of the United States when by the latter ex- 
ercised. It is observed this treaty neither barters away nor divests 
any property right of state or citizen, but only régulâtes their con- 
trol and exercise of rights of the chase, duly subordinates them to 
valid exercise of fédéral authority to enter into treaties to promote na- 
tional and international objects, welfare, and peace. It is believed the 
treaty, and the statute and régulations effectuating it, are valid exercise 
of fédéral power, and so are constitutional. 

Hence the demurrer is overruled. 



WEIDEMAN T. NEWTON ARMS CO., In& 

(District Court, W. D. New York. August 1, 1919.) 

Injonction ©=3280(1) — Restbajning Ordee Obtained by Receivee — Bnporcb:- 

MENT HT PUECHASER OF PrOPEUTY. 

An order, made on application of a reeelver, restraining a third perso» 
from making false statements which interfered with the sale of prop- 
erty in the receiver's hands, held not enforceable by proceedings for con- 
tempt, on motion of a purchaser of the property after it had passed ont 
of the custody of the court , 

^sssFor otber cases see same toplc & KEY-NUMBBR in al) Key-Numbéred Dlgests £ Indexes 
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In Equity. Suit by Cari J. Weideman against the Newton Arms 
Company, Incorporated. On motion to punish for contempt. Denied, 

Michael M. Cohn, of Buffalo, N. Y. (James O. Moore, of Buffalo, 
N. Y., of counsel), for petitioner. 

Charles Newton, of Buffalo, N. Y. (August Becker, of Buffalo, N. 
Y., of counsel), for respondent. 

HAZEL, District Judge. This is not a proceeding by the receiver 
herein ancillary to the principal cause of action. Indeed, the property 
and assets of the insolvent corporation which are the subject of this 
controversy are no longer in the custody of the court. The order 
made during the receivership, restraining Newton from interfering 
with the possession of the rifles in question and the good will of the 
business by making untrue statements to impair their salability during 
the time they were under the control of the court and in custodia legis, 
became practically a nullity, I think, upon their sale in the conserva- 
tion action to a stranger to the proceeding. The effect of the re- 
straining order was simply to protect the assets of the insolvent corpo- 
ration from the improper conduct of Newton, who at the time was an 
officer thereof ; such right of protection being unquestionably incidental 
to the receivership. It is extremely doubtful wiiether the restraining 
order went any further. It was not, in my opinion, a final decree or 
judgment in the proceeding, or such an order as carried with it to the 
purchaser of the rifles the right to invoke the summary power of the 
court to punish for contempt any subséquent disobedience. 

I hâve carefully examined the adjudications cited in the briefs of 
the learned counsel for the petitioner, but in each instance the court, 
it seems to me, pointed out that the proceeding was incidental and 
ancillary to the main action in which the possession was acquired, and 
that the jurisdiction of the court concerning the possession of the 
property and rights thereunder is exclusive "so long as the premises 
in controversy continue in possession of the receiver." Odell v. H. 
Batterman Co., 223 Fed. 292, 138 C. C. A. 534; 1. S. & M. S. R. R. 
Co. V. Felton, 103 Fed. 227, 43 C. C. A. 189; Bibber-White v. White 
River Valley Electric R. Co. (C. C.) 107 Fed. 176. Nor is the case 
of Wabash R. Co. v. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 
52 L,. Ed. 379, controlling hère, for though in that case the property 
passed into the possession of a third party by purchase from the re- 
ceiver, the decree of sale expressly reserved the right to make further 
orders in relation to the bonds which were claimed in the state courts 
to be liens affecting the possession of the property in the possession of 
the court and the right to convey title thereto. 

Neither the respondent Newton nor the Newton Rifle Corporation 
were parties to the conservation action based upon the insolvency of 
the défendant. The proceeding instituted by the receiver against New- 
ton was summary, and designed to protect such property from slander- 
ous or libelous statements which tended to diminish its value and 
salability. 

The doctrine of privity is not apposite to the présent situation, since 
the restraining order, upon giving it a reasonable interprétation, was 
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not, as already pointed out, a final judgment or decree. Nor was ît an 
injunction in the nature of a provisional remedy, relating, for instance, 
to the détermination of any disputed ownership of, or title to, property 
or assets in the custody of the court. Woerishoffer v. North River 
Construction Co., 99 N. Y. 398, 2 N. E. 47. It is undoubtedly true 
that the immédiate purchaser of the rifles, including his successors, were 
privies to the défendant company, the owner of the property and 
good will sold; and if the title or ownership thereof were in dispute 
they would be regarded as privies to the sale, and the équitable rights 
of the owner would be held to pass to the purchasers. Such purchasers, 
however, were not in privity as to the restraining order in question with 
the receiver, who acted merely as conservator of the assets during the 
time he had possession of them. 

Respondents' contention that the défendant company could not en- 
force the restraining order by punishment for its disobedience, if it 
were in a position to do so, or if it had paid its debts and procured 
the discharge of the receiver, is well taken, and it would be illogical to 
confer a right or relief upon the petitioners herein which the défend- 
ant itself did not possess. 

Newton in this proceeding cannot be required to surrender to the 
petitioner the soft nose buUet for rifles patent. The asserted under- 
standing at the sale that he would exécute a spécifie assignment to the 
buyer is not enforceable oii such an application as this. 

The motion to punish respondents for contempt is denied. 



WHITE V. JOHN W. COWPER CO. 

'District Court, W. D. New York. July 31, 1919.) 

No. 1128. 

1. Mastee and Servant <g=>129(l) — ^Mastee'b Liabilitt foe Death of Sebv- 

ANT — Unsafe Place to Woek. 

An employer held liable for the death of an Inexperlenced employé, who 
■was drowned on falUng from a gangplank over whlch he was wheellng 
sand from a sand barge onto a scow; the proximate cause being the 
loadlng of a pile driver on the scow, causlng It to settle in the water, and 
giving the gangplank an incline, whlch made it sprlngy and unsafe. 

2. Admiealty iS='20 — Jtirisdiction — Suit foe Wbongful Death. 

A court of admiralty held to hâve Jurlsdiction of a suit to recover for 
the death of an employé, kUled while worklng on a barge anchored in 
navigable water. 

In Admiralty. Suit by Charles A. White, administrator of the es- 
tate of Calogero Falzone, deceased, against the John W. Cowper Com- 
pany. Decree for libelant. 

Horace O. Lanza, of Bufifalo, N. Y., for libelant. 
Ulysses S. Thomas, of Bufifalo, N. Y., for respondent. 

HAZEL, District Judge. The deceased, one Falzone, 25 years of 
âge, was engaged, at the time of his drowning, in rolling a wheelbar- 

@=9For otber cases see same topic & KET-NUMBER in ail Key-Numbered Dlgests & Indexes 
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row loaded with sand and gravel over a gangplank from a barge to a 
so-called construction boat — a boat or scow smaller than the sand 
barge, anchored alongside and adjacent to the shore — and then over 
another gangplank to the shore. When he began his work the barge 
was low in the water because of her load, which made it impossible 
to go doser to the shore. At that time the boats were practically on 
a level, but as the unloading proceeded the barge rose in the water, 
while the scow sank deeper, as a large pile driver was placed on her 
flat deck about noon by the respondent, which increased the incline of 
the gangplank between the two boats. There is dispute as to how 
much higher the gangplank was at one end than at the other ; libelant's 
witness putting it at about 6 or 7 feet, while the respondent says the 
différence was about 21/2 feet. Considering that more than one-half 
of the sand had been unloaded at the time of the accident, and a heavy 
machine placed on the scow, I think it not unlikely that the différence 
was approximately 41/^ feet, and that the springiness of the gang- 
plank increased. The gangplank, which consisted of three boards or 
planks put close together, had a 2x6 cleat on the under side to hold 
them together, but according to the évidence this did not prevent 
springing. The deceased was inexperienced in unloading a sand barge 
over a gangplank extending from one boat to another. 

[1] The main grounds of négligence attributed to respondent are 
fault for not sufficiently stifïening the gangplank by a stifïening tim- 
ber placed lengthwise on the under side thereof, and, generally, failure 
to supply a reasonably safe place to work, in that by placing the pile 
driver on the construction boat a dangerous incline of the gangplank 
was created, which the deceased could not hâve anticipated. While 
it is true that the master does not insure the safety of the employé, he 
is nevertheless required to exercise reasonable care, in view of the 
character of the work, to furnish a suitable place for its performance 
and reasonably safe materials to enable the workman to do the work 
with reasonable safety to himself ; and in admiralty he is Hable for 
the acts and négligence of the crew in that regard. The Saranac (D. 
C.) 132 Fed. 938, citing Gerrity v. The Bark Kate Cann (D. C), 2 
Fed. 245. This is not a case where the place became dangerous dur- 
ing the progress of the work, owing to changing conditions. True, 
the gangplank became somewhat springy while the barge was being 
unloaded; but it became dangerously springy as a resuit of placing 
the pile driver on the scow, which increased the incline. The addi- 
tional danger inhérent in this, because of his inexpérience, was not 
apparent to deceased. A stronger man than he very likely could bave 
held the loaded wheelbarrow to the deck of the scow, but the increased 
springiness — an intervening cause — was, I think, the proximate cause 
of the accident. The cleats under the gangplank held the planks to- 
gether, but the blocks which were placed 4 or 5 feet from the end of 
the scow to keep them from springing did not accomplish this end. 

The true test of assumption of risk is said by the Suprême Court of 
the United States in Gila Valley R. R. Co. v. Hall, 232 U. S. 94, 34 
Sup. Ct. 229, 58 L. Ed. 521, to be whether the defect is known or plâin- 
ly observable by the employé, and not whether he exercised care to 
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discover a dangerous condition. He does not assume risfc arisîng 
from a defect that is attributable to the employer's négligence, until 
he becomes aware of such defect, or unless it is plainly observable, so 
that a presumption arises that he knew it. Ches. & Ohio Ry. Co. v. 
De Atley, 241 U. S. 315, 36 Sup. Ct. 564, 60 L. Ed. 1016. In the ex- 
ercise of due care the employer in my opinion should bave provided 
means for eliminating the danger arising from placing the pile driver 
on the scow, which increased the risk of wheeling the loaded whee!- 
barrow over it, almost immediately causing the accident. The deceased 
could not hâve known of the increased springiness without going over 
the gangplank, and he had a right to présume that the changed posi- 
tion of the planking had not only received the attention of the master, 
but that the latter had performed the duties of care and vigilance re- 
quired of him by law. 

The deceased made no objection to working under the original con- 
ditions, and may not hâve regarded it hazardous to do so. It does not 
appear how often he went over the gangplank in the aftemoon Just 
before the accident; but as the work did not begin until 1:30, after 
the noonday meal, and as the increased péril does not seem to hâve 
been comprehended by him, he in my opinion neither assumed the 
additional risk, nor was he guilty of contributory négligence. 

[2] As to jurisdiction : The barge was moored in navigable wa- 
ters, and the character of the work was such as to confer a right to 
redress in admiralty. Atlantic Transport Co. v. Imbrovek, 234 U. S. 
52, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 1157; So. 
Pac. Co. V. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086 
L. R. A. 1918C, 451, Ann. Cas. 1917E, 900. A claim for compensation 
under the Compensation Act of this state (Consol. Laws, c. 67) was 
originally presented to the Compensation Board, but an award was 
opposed by respondent on the authority of the Jensen Case, supra. 
Section 24(3) and section 256(3) of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1091, 1160 as amended by Act Oct. 6, 1917, c. 
97, §§ 1, 2, 40 Stat. 395 [Comp. St. 1918, § 991, subd. 3, and section 
1233, subd. 3]), relating to jurisdiction in admiralty causes, were 
amended to include the words "and to claimants the rights and remé- 
dies under the Workmen's Compensation Law of any state"; but I 
think that since this amendment was not passed until after this cause 
of action accrued, this court was not deprived of jurisdiction to dé- 
termine the issues presented. 

The deceased is survived by his widowed mother, an alien, to whom 
he sometimes made remittances, to what amount annually does not 
appear. He also has a dépendent brother 17 years of âge, living in 
Italy. It is obviously not a case for a large recovery, owing to the in- 
sufficiency of proof as to dependency, and I think an award of $1.800 
fairly adéquate. Approximately an equal amount would, I believe, 
hâve been awarded if the Workmen's Compensation Act applied, and 
the commissioners, before whom the claim was filed by libelant before 
this action was brought, had retained jurisdiction. 

A decree for libelant, with costs, may be entered. 
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DTJBUQUE ELECTRIC CO. v. CITY OF DUBUQUE, lOWA. 

(Circuit Court of Appeals, Elghth Circuit. August 19, 1919.) 

No. 5374. 

CONSTITUTIONAI. IiAW <S=>135 PROVISION OF FRANCHISE GEANTED STEBET 

Railboad not a "Conteact" Within Constitutionax Peotection "CON- 

TEACT." 

A provision of a francliise ordlnance granted by a city and accepted by 
a Street railroad company, requiring the company to sell half-fare tickets 
to certain classes of passengers, held not to constitute a contract pro- 
tected from change or annulment by the Législature of the state by the 
contract clause of the fédéral Constitution, but a government régulation, 
made under state authority, and subject to revocation by the state. 

[Ed. Note. — For other deflnitions, see Words and Phrases, First and 
Second Séries, Contract.] 

Appeal from the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Suit in equity by the City of Dubuque, lowa, against the Dubuque 
Electric Company. Decree for complainant, and défendant appeals. 
Reversed. 

Harry B. Hurd, of Chicago, 111. (P. J. Nelson, of Dubuque, lowa, 
and Max Pam, of Chicago, 111., on the brief), for appellant. 

M. H. Czizek, of Dubuque, lowa (M. D. Cooney, of Dubuque, lowa, 
on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 

YOUMANS, District Judge. Appellee filed a bill in equity in the 
district court of Dubuque county, lowa, to compel the appellant by 
mandatory injunction "to keep on hand at its principal office, half- 
fare tickets for sale to laborers, mechanics, workwomen, and working 
girls at the rate of 2^/2 cents each, good from 6:15 to 7:45 a. m. and 
5:15 to 6:45 p. m., and to carry said persons over their said System 
upon payment of said half-fare rate during said hours." The Electric 
Company, which is a corporation of the state of Delaware, removed 
the case to the fédéral court. Upon a hearing in that court upon the 
bill and answer, the prayer of the appellee was granted, and the Elec- 
tric Company appealed. 

The bill is based on the provisions of an ordinance of the city of 
Dubuque, approved March 13, 1902, granting to the Union Electric 
Company, its successors and assigns, the right to lay tracks on certain 
streets of the city of Dubuque and operate thereon a street railway 
System. Section 18 of that ordinance provided that: 

"Said Union Electric Company, its successors and assigns, shall during the 
entire period of this franchise constantly keep on hand at its principal office 
balf-fare tickets for sale to laborers, mechanics, workwomen and working 
girls, at the rate of 21/2 cents each, good during the foUowing hours, to wit: 
(3:15 to 7:45 a. m., and 5:15 to 6:45 p. m., throughout the year, except on 
Sundays. Said tickets shall be sold in quantitles of not less than forty. 

"Transfers shall be issued when necessary to carry out the above provisions 
on ail tickets, includlng half-fare tickets." 

®=iFor other case? pee same toplc & KEY-NUMBBR in ail Key-Numbered DIgests £ Indexe* 
260 F.— 23 
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The terms of this ordinance were accepted by the Union Electric 
Company, the predecessor of appellee, and were complied with until 
about the time of the bringing of this suit. 

Appellant in its answer justifies its failure and refusai to comply 
with the terms of the ordinance as follows: 

"Par. 7. Défendant avers that It Is a common carrier of passengers within 
the meanlng of the statutes of lowa; that it haa decllBed to keep for sale 
and sell half-fare tickets on its street car System in the city of Dubuque, In 
conformity with the provision of the franchise ordinance herein above refer- 
red to, because the eame is contrary to and in violation of the statutes of 
lowa, to wit, sections 2157f, 2157g, 2157h, 21571, and 2157J of the Supplément 
of the Code of lowa 1913. 

"Par. 8. Défendant avers that iinder the terms and provisions of the stat- 
utes herein above referred to, which statutes are and constitute what Is known 
as the Antl-Pass Law of lowa, ail common carriers of passengers for hire are 
forbidden to Issue or sell tickets for transportation at reduced rates, and dls- 
criminate betvveen the purchasers of the same, exceptlng persons falltng 
within certain classes speclflcally designated in the tstatute, and the persons 
described in the ordinance herein above referred to do not fall within the ex- 
cepted class designated in the statutes." 

The act of the Législature of lowa referred to in the answer was 
approved April 10, 1907. The first section of that act reads as follows : 

"No common carrier of passengers shall, directly or tndlrectly, issue, fur- 
nish or give any free ticket, free pass or free transportation for the carriage 
or passage of any person within this state except as permitted in the second 
section hereof. Nor shall any common carrier, in the sale of tickets for trans- 
portation at reduced rates, dlscriminate between persons purchasing the 
same, exeept the persons described in the second section of this act. Nor shall 
any person aecept or use any free ticket, free pass or free transportation ex- 
eept the persons described in sald section. The words 'free ticket,' 'free pass,' 
'free transportation,' as used In this act shall Include any ticket, pass, contract, 
permit or transportation issued, furnlshed or glven to any person, by any com- 
mon carrier of passengers, for carriage or passage, for any other considéra- 
tion than money pald in the usual way at the rate, fare, or charge open to ail 
who désire to purchase." Acts 32d Gen. Assem. c. 112. 

The purpose of this act of the Législature of lowa is set out in its 
title which reads as follows: 

"An act to prohibit common carriers of passengers from issulng, furnish- 
Ing or giving free tickets, free passes, free transportation or dlscrlmlnating re- 
duced rates, exeept to certain described persons ; to prohibit the acceptance or 
use of such free tickets, free passes, free transportation or dlscrlmlnating re- 
duced rates by any exeept certain described persons, providing a penalty for 
the violation of the act, also for annual reports and for the repeal of chapter 
nlnety (90), Laws of the Thirty-flrst General Assembly." 

The gênerai application of the statute is departed from only in the 
exception in section 2 of the act, which reads as follows: 

"Nothing In this act shall be construed to invalidate any existing contract 
between a street railway company and a city where a condition of a fran- 
chise grant reguires the furnlshing of transportation to poUcemen, flremen, 
and city offlcers, while In the performance of officiai dutles." 

This exception is referred to in the title by the words "exeept to 
certain described persons." This express exception precludes any 
other exception by construction. 36 Cyc. 1163. 
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The appellee contends that the ordinance constituted a contract 
binding on the Union Electric Company and its successor, the appel- 
lant in this case, that the act of the Législature annuls a pari of that 
contract, and that such annullment cornes within the contract clause 
of the Constitution of the United States. In the case of City of Paw- 
huska V. Pawhuska Oil & Gas Co. and State of Oklahoma, 250 U. S. 
394, 39 Sup. Ct. 526, 63 L. Ed. — , decided by the Suprême Court of 
the United States on June 9, 1919, involving the question now under 
considération, Mr. Justice Van Devanter speaking for the court, said : 

"It Is not eontended, nor could It well be, that any private rlght of the 
City was infriuged, but only that a power to regulate in the public Interest 
theretofore confided to It was taken away and lodged In another agency of 
the State — one created by the state Constitution. Thus the whole controversy 
is as to whlch of two existing agencies or arms of the state govemment is 
authorlzed for the time being to exercise In the public interest a particular 
power, obviously govemmental, subject to whlch the franchise confessedly 
■was granted. In this no question under the contract clause of the Constitu- 
tion of the United States is involved, but only a question of local law, the 
décision of whlch by the Suprême Court of the state is final. 

" 'Municipal corporations are polltical subdivisions of the state, created as 
convenient agencies for exercislng such of the governmental powers of the 
States as may be intrusted to them. For the purpose of executlng thèse powers 
properly and efficiently they usually are given the power to acqulre, hold, and 
manage Personal and real property. The number, nature, and duration of 
the powers conferred upon thèse corporations and the territory over whlch 
they shall be exerclsed rests In the absolute discrétion of the state. Nelthet 
their charters, nor any law conferring governmental powers, or vesting in them 
property to be used for governmental purposes, or authorizing them to hold 
or manage such property, or exempting them from taxation upon it, eon- 
stltutes a contract with the state within the meaning of the fédéral Constitu- 
tion.' Hunter v. Plttsburg, 207 V. S. 161, 178, 28 Sup. Ct. 40, 46, 52 L.. Ed. 151. 

"In Dartmouth Collège v. Woodward, 4 Wheat. 518, 629-630, 659-664, 668, 
6S4, 4 L,. Ed. 629, it was dlstlnetly recognlzed that as respects grants of pollti- 
cal or governmental authority to clties, towns, countles, and the like the légis- 
lative power of the states is not restralned hy the contract clause of the Con- 
stitution ; and in East Hartford v. Hartford Bridge Co., 10 How. 511, p. 533, 
13 Ij. Ed. 518, where was involved the validlty of a state statute recalling a 
grant to a clty, theretofore made and long In use, of power to operate and 
maintaln a ferry over a river, it was sald, that the parties to the grant dld 
not stand 'in the attitude towards each other of maklng a contract by it, 
such as is contemplated in the Constitution, and as could not be modified by 
subséquent législation. The Législature was actlng hère on the one part, 
and public municipal and politlcal corporations on the other. They were 
acting, too, in relation to a public object, belng virtually a hlghway aeross 
the river, over another hlghway up and down the river. EYom this standing 
and relation of thèse parties, and from the subject-matter of thelr action, we 
thlnk that the dolngs of the Législature as to this ferry must be consldered 
rather as a public law than as contracts. They related to public Interests. 
They changed as those interests demanded. The grantees likewise, the towns 
belng mère organizatlons for public purposes, were liable to hâve their 
public powers, rlghts, and duties modlfled or aboUshed at any moment by the 
Législature. • « * Hence, generally, the dolngs between them and the 
Législature are in the nature of législation rather than compact, and sub- 
ject to hll the législative conditions just named, and therefore to be consld- 
ered as not violated by subséquent législative changes.' In New Orléans v. 
New Orléans Water Works Co., 142 U, S. 79, p. 91, 12 Sup, Ct. 142, p. 147, 35 
L. Ed. 943, where a clty, relying on the contract clause, sought a review by 
this court of a judgment of a state court sustalnlng a statute so modifylng the 
franchise of a water works company as to require the clty to pay for water 
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nsed for municipal purposes, to whlch it theretofore was entitled without 
charge, the wrlt of error was disinissed on the ground that no question of im- 
pairment wlthln the meaning of the con tract clause was Involved. Some ot 
the earlier cases were reviewed, and it was said: 'But further citations of 
authorltles upon this point are unnecessary ; they are f uU and conclusive to 
the point that the municipality, being a mère agent of the state, stands iu 
Its governmental or public character In no contract relation with its sover- 
elgn, at whose pleasure Its charter may be amended, changea, or revoked, 
without the impairment of any constltutlonal obligation, whlle with respect to 
Its private or proprietary righta and interests it may be entitled to the con- 
stltutlonal protection. In this case the city has no more right to claim an 
Immunity for its contract with the waterworks company than it would hâve 
had if such contract had been made dlrectly with the state. The state, having 
authorized such contract, might revoke or modify it at Its pleasure.' 

"The prlnciples announced and applied in thèse cases hâve been relterated 
and enforced so often that the matter is no longer debatable. Covlugton v. 
Kentueky, 173 U. S. 231, 241, 19 Sup. Ct. 3S3, 43 L. Ed. 679; Worcester v. 
Worcester Street Ry. Co., 196 TJ. S. 539, 548, 25 Sup. Ct. 327, 49 L. Ed. 591 ; 
Braxton County Court v. West Virginia, 208 U. S. 192, 28 Sup. Ct. 275, 52 L. 
Ed. 450; Englewood y. Denver & South Flatte Ey. Co., 248 U. S. 294, 290, 
39 Sup. Ct. 100." 

The power of the Législature of lowa to change a contract in a 
franchise granted by a municipality is fuUy recognized and upheld 
by the Suprême Court of that state. Sioux City R. Co. v. Sioux City, 
78 lowa, 742, 39 N. W. 498; Marshalltown Light P. & Ry. Co. v. 
City of Marshalltown, 127 lowa, 637, 103 N. W. 1005 ; Sioux Citv 
Street Ry. Co. v. Sioux City, 138 U. S. 98, 11 Sup. Ct. 226, 34 L. Ed. 
898. It foUows that the contract in the ordinance could be annulled 
by the act of the Législature without violating the Constitution o£ 
the United States. 

In an amendment to its answer the appellant also set up the défense 
that the provisions of the ordinance were void under the Constitution 
of lowa. The section of the lowa Constitution referred to reads as 
f ollows : 

"Ail laws of a gênerai nature shall hâve a unifonn opération ; the General 
Assembly shall not grant to any citizen or class of cltizens, privilèges or 
immunltles, which upon the same tenus shall not equally belong to ail clti- 
zens." Article 1, § 6. 

Since the view which the court entertains of the question based on 
the Constitution of the United States is décisive of this case, it is un- 
necessary to consider the question based upon the Constitution of the 
state of lowa. 

The cause is reversed and remanded, with directions to dismiss the 
bill. 
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PITTSBURGH, C, 0. & ST. L. RY. CO. v. COLE. 

(Circuit Court of Appeals, Sixth Circuit. July 8, 1919.) 

No. 3234. 

1. Masteb and Servant <@=3l08 — Injuries to Servant — Pneumatic Hammek. 

An employer cannot discharge its duties by allovclug employés to oper- 
ate pneumatic hammers vpithout safety springs. 

2. Trial <3=5l78 — Motion for Directed Verdict — Considération of Evi- 

dence. 

On motion for a directed verdict, It is the duty of the court to take that 
View of tlie évidence most favorable to the party not moving. 

3. Master and Servant ©=287(8) — Vice Pkincipals — Who Are. 

The question whether the leader of a gang of car repairers, who con- 
trolled them, but who hlmself was under the gênerai foreinan, was em- 
ployer's vice principal, so that a member of the gang was bound to obey 
his orders, held, under the évidence, for the jury. 

4. Mastkr and Servant <S=>287(8) — Injuries to Servant — Jury Question. 

In an action under the fédéral Employers' Llabillty Act (Comp. St. §§ 
8657-8665), by a member of a gang of car repairers, who was hurt, whila 
driving out a rivet with a pneumatic hammer without a safety spring, the 
question of the railroad's responsibility for a négligent order given by one 
in charge of the gang held, under the évidence, for the jury. 

5. Master and Servant <S=»2S&(25) — Injuries to Servant — Jury Question. 

In an action for Injury to an eye of a steel car repalrer, struck T>y a 
small pièce of steel while driving out a rivet with a pneumatic hammer 
without a safety spring, the question whether the wearing of goggles, 
which were supplied, would hâve prevented the Injury, held, under the évi- 
dence, for the jury. 

6. Neougencb <S=101 — Fédéral Employées' Liability Act — Effect of Con- 

teibutory negligence. 

Contributory négligence does not bar an action under the fédéral Em- 
ployers' Llabillty Act (Comp. St. §§ 8657-8665), but only mltlgates the dam- 
ages. 

7. Négligence <s=>119(6) — Issues — Contributory Négligence — Fédéral Em- 

ployers' Liability Act. 

In an action under the fédéral Employers' Llabillty Act (Comp. St. 5§ 
8657-8665), by a steel car repalrer, Injured whlle using a pneumatic ham- 
mer without safety springs, the action of the court in charging on contribu- 
tory négligence, which issue was raised by the évidence, though not by the 
pleadlngs, held not erroneous, as It was unnecessary to the introduction ot 
the issue through the évidence elther to allège such négligence or présent 
an issue on that subject in the pleadlngs. 

8. Master and Servant ©=5288(12) — Injuries to Servant — Assumption op 

ElSK. 

In an action for Injury to an eye of a steel car repalrer, struck by a pièce 
of steel whlle driving out a rivet with a pneumatic hammer without a 
safety spring to prevent the set froin belng driveii from the hammer, the 
question of assumption of risk held, under the évidence, for the jury. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Action by Ellsworth G. Cole against the Pittsburgh, Cincinnati, Chi- 
cago & St. Louis Railway Company. There was a judgment for plain- 
tifif, and défendant brings error. Affirmed. 

Certiorari denied 250 U. S. 671, 40 Sup. Ct. 15, 64 L. Ed. . 

«gisjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 



358 260 FEDERAL REPORTEE 

EUsworth Q. Cole recovered Judgment agalnst the rallway company In the 
srni of $5,000 for Personal injuries sustained ttirough alleged négligence ot 
the company, and reversai Is sought. 

At the time the injuries were received, October 6, 1916, plaintiff and two 
otliers, Roy Dugan and W. H. Cole (plaintiff's brother), were In the com- 
pany's employ as repairers of steel cars. ïhis group of persons and other 
similar groups then working for the company were called "gangs," and there 
is testimony substantially tending to show that one member of each gang 
was treated by ail coucerned, includlng the company, as the leader, the su- 
perior in autbority, of the particular gang with whieh he was associated, 
and that Roy Dugan acted in this capacity with respect to his gang, though, 
it is true, there was a gênerai foreman of the steel car repair department, 
with an assistant foreman, also a gang foreman, who had charge of certain 
gangs working on steel cars. Thus the Dugan gang became an important 
object of inquiry at the trial. 

When the accident occurred Dugan had been In the employ of the com- 
pany some 11 months and the Cole brothers about 6 months. The work of 
this gang Involved the use of an ordinary type of pneumatic hammer de- 
signed lor riveting sheets of steel. Each of thèse hammers comprises a cylin- 
drical barrel tapering toward the muzzle, with a grip handle and air con- 
nection at the rear end, and a plunger operating lengthwise through the 
greater portion of the barrel by means of compressed air. The hammers are 
provided with contrivances of différent sizes, called "sets," each of which 
consists of a cylindrlcal head and shoulder, with a cylindrieal extension flt- 
tlng into the muzzle of the barrel and intended to be operated in connection 
with the plunger. The hammers were operated by one man, who, holding the 
hammer with the set pressed against the protruding end of the rivet and 
applying the air, completed the opération of forming another head on the 
rivet with the aid of a person located on the opposite side of the plates and 
pressing against the normal head of the rivet a device knovvn as a "doUy 
bar." 

The usual course pursued by the Dugan gang when riveting appears to 
hâve been as foUows: Dugan heated the rivets and put them in place, W. H. 
Oole operated the hammer, and the plaintifC manipulated the doUy bar. In 
the afternoon of the accident, however, under the order of Dugan, the usual 
course of work mentioned was changed, so that the plaintifC operated the 
hammer and W. PL Cole handled the dolly bar. The particular work in- 
volved was patching a hopper car. The bottom of the car was wedge-shaped, 
and the sides of the wedge are called "hopper sheets" ; it was one of thèse 
hopper sheets that was being repalred; the car seems to hâve been on tres- 
tles and about three feet above the floor. Dugan placed a heated rivet in one 
of the holes deslgned for it, and W. H. Cole pressed it through the two 
sheets with a dolly bar ; this work was done f rom the outside of the hopper ; 
the rivet stuck, and had to be drlven ont ; whereupon the plaintiff, from the 
Inside of the hopper, attempted and failed to drive the rivet out with a 
drlft pin (an ordinary steel punch) and hammer. It is said that the usual 
way of driving out such a rivet was through the use of a "handle drift" and 
a sledge; but the plaintiff testifled that the portion of the car in which he 
was required to work was so narrow that there was "not room enough to 
swing the sledge to hit the hand drlft." Dugan, reaching through an ad- 
jacent opening Into the hopper, grasped In one of his hands, on which he 
was wearing a glove, a drift pin and the exposed part of the set held In the 
hammer, placing the head of the drift pin against the head of the set and 
the end of the drift pin against the protruding end of the obstructed rivet, 
and then ordered plaintiff to turn the air into the hammer for the purpose 
of driving out the rivet. Plaintiff obeyed this order, with the resuit that 
the set was drlven from Dugan's grasp, and, with the plunger, against the 
side of the car, so that one or the other rebounded, strlking plaintiff under 
his left eye, and a smaU pièce of steel was drlven through this eye. The 
effect of the injuries was to destroy the left eye and to impair and threaten 
the sight of the other. 
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Dugas's gang was the only one at work In or about the repair shop during 
the afternoon of the Injury. The gênerai foreman of the car shop and his 
assistant, the foreman of the gangs of the car department, together wlth the 
gangs themselves, were glven the privilège of attending a base bail game In 
the afternoon, and ail availed themselves of the opportunlty except the Dugan 
gang. Dugan testified: "We simply had the privilège of leaving If we want- 
ed to, and we dldn't exercise the privilège. • • ♦ We had a job sheet 
the day of the accident; It was In my possession on the job. It was in my 
name ; my name was at the head of the sheet. The other men's names were on 
the sheet I supposed they put my name on the sheet flrst, because they 
wanted me to lead the gang. They told me to lead the gang, anyway." The 
plaintiff testified in respect of this occasion: "No foreman were [was] prés- 
ent except Dugan, foreman of our gang." 

Thomas M. Kirby, of Cleveland, Ohio, for plaintiff in error. 
A. H. Powell, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
In view of the assignments of error and the contentions presented in 
support of them, it is important to call attention to the issues made 
both upon the pleadings and at the trial below. In addition to gênerai 
allégations of the pétition describing the situation and the acts which 
led to the injuries, plaintiff in substance alleged "full care and cau- 
tion" on his part, and that the injury was "due solely and proii- 
mately to the négligent acts and omissions of the défendant": (a) 
In supplying the pneumatic hammer without a safety spring, which 
spring would hâve prevented the set f rom being driven f rom the ham- 
mer ; and (b) in attempting through Foreman Dugan to drive out the 
obstructed rivet with the air hammer and a drif t pin, and in giving the 
order in that behalf through Dugan, who knew that the order could net 
be safely obeyed, while plaintiff did not know this, or hâve equal means 
of knowledge with either défendant or its foreman giving the order. 
In its answer défendant admitted its corporate capacity, and opération 
of the railroad, that at the time in question plaintiff was in its employ 
and received certain injuries, but interposed a gênerai déniai as to every 
other allégation, and, "answering further," said that plaintiff 's injuries 
were the direct and proximate resuit of risks which were open and 
obvions, and which were known to and appreciated by plaintiff, or in 
the exercise of ordinary care should hâve been known to and appreci- 
ated by him, and that "by reason of the premises the same were as- 
sumed." However, in the course of the trial, both in its cross-exami- 
nation of one or more of plaintiff's witnesses and in presenting its own 
testimony, défendant sought to show contributory négligence of plain- 
tiff. 

At the close of plaintiff's testimony, and again at the close of ail 
the testimony, défendant presented a motion to direct a verdict in its 
favor on the ground that there was not "sufficient proof of actionable 
négligence to entitle the case to go to the jury," and that, if there was 
"any proof of any négligent act upon the part of the défendant Com- 
pany, a clear case of assumption of risk as a matter of law is made up- 
on the plaintiff's own testimony." Both motions were overruled, and 
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it need not be said that defendant's introduction of évidence operated 
as a waiver of error, if there were any, in denying the motion when 
it was first presented. 

[1-4] 1. We are convinced that the testimony fairly and substan- 
tially tends to sustain the allégations of négligence on the part of de- 
fendant. In the first place, the testimony shows without déniai that 
the pneumatic hammer, commonly called the "Little David," was fur- 
nished by défendant for this work and without a safety spring, and 
that a proper safety spring attached to the hammer would hâve held 
the set as well as the plunger in place at the time the air was admitted 
into the hammer upon Dugan's order. While there is testimony tend- 
ing to show that at some time, seemingly prior to plaintifï's employment, 
défendant caused orders to be given orally, possibly amounting to a 
rule, that employés operating the air hammers should use safety springs 
with them, yet thèse orders were not carried out. According to some 
of defendant's own testimony, the men fell "into the habit of refusing 
to use the safety spring," and the company acquiesced in this practice. 
The company seems to hâve contented itself with keeping safety springs 
on hand, but without furnishing àny, except upon the request of an 
employé. In practice, however, application for a spring or its use was 
rarely ever made ; in a word, it was open to the jury to find that, if the 
company ever did impose a rule requiring the use of thèse springs, it 
knpw prior to and at the time of the accident that the rule was not 
observed — in truth, that it was ignored. This dérives importance in 
view of the admitted fact that the air hammer plaintiff was operating 
at the time of his injury was not provided with a safety spring, and of 
the clear conflict in testimony as to whether he was even instructed as 
to the need or the use of the spring. Further, plaintiff testified : 

"I dl(î not use the safety spring • » • while working for the company. 
I dld not know that there were any safety springs provided." 

And Dugan testified : 

"We were not using one [a safety spring] on the day of the accident, be- 
cause the bosses of our gang did not demand us to use them. I never rnade 
a request for them." 

Whatever, then, may be the merit of the safety spring or the need 
of using one on a pneumatic hammer, it cannot be that it was error in 
the trial judge to décline, as in effect he did in denying the second prés- 
entation of the motion to direct, to hold as matter of law that the com- 
pany could both indulge its employés in a practice not to use such 
springs and insist that their f ailure to do so absolved the company f rom 
ail duty respecting such use. Such a course of conduct in an employer 
is manifestly inconsistent with his responsibility to an employé, and in 
principle is opposed to well-settled rules of décision in that behalf. 
Heskett v. Pennsylvania Co.. 245 Fed. 326, 330, 157 C. C. A. 518 CC. 

C. A. 6) ; Coal Co. v. Marcum, 257 Fed. 287, C. C. A. , de- 

cided by this court January 7, 1919. 

In the next place, the use to which the air hammer was put without 
a safety spring accentuâtes, not alone the defendant's neglect of duty 
to plaintiff in supplying him with such a working tool, but also the 
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diaracter and degree o£ defendant's négligence in directing plaiktiff 
to use the ill-equipped machine to drive out the obstructed rivet. T dé- 
fendant itself presented testimony tending to show that Dugan's method 
already described, of driving out the rivet, was both unusuai and dan- 
gerous ; but it is observable that the danger so pointed out was a danjTor 
to Dugan rather than to the plaintifï, and this was because of Dugan's 
act in attempting to hold in contact the set, the drift pin, and the pro- 
truding rivet, end against end, for the purpose of utilizing the impact 
of the hammer when he ordered plaintifï to turn on the air. The tact 
that Dugan escaped, while plaintifï received injury from this act, can- 
not as matter of law be said to relieve défendant from the conséquences 
of so conducting the work. In thus ascribing the work to défendant, 
we may again call attention to the testimony tending to show Dugan's 
immédiate authority over bis particular men and work, and his right of 
control; it can makc no différence that there was testimony opposed 
to this; the test arose under defendant's second présentation of its 
motion to direct, and upon such a motion it was the duty of the court 
to take that view of the évidence most favorable to the plaintifï. 

This presented the question whether Dugan was such a vice principal 
of the Company that his order to turn on the air was binding on plain- 
tifï, and clearly such an issue of fact was one for the jury. E. I. Du 
Pont de Nemours & Co. v. Kelly, 252 Fed. 523, 524, 164 C. C. A. 439 
(C. C. A. 4) ; Moss v. Gulf Compress Co., 202 Fed. 657, 663, 664, 121 C. 
C. A. 67 (C. C. A. 5). More than this : Although some of the évidence 
tends to show both that Dugan was a fellow servant of the plaintiflf 
and that Dugan's acts were of a careless and négligent character, di- 
rectly causing the injury, yet under the rule of the fédéral Employers' 
Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§ 
8657-8665]), in spite of the opposed common-law rule, Dugan's nég- 
ligence is to be treated as that of the défendant, and, prima facie at 
least, as entitling plaintifï to recover. Ches. & Ohio Ry. v. De Atley, 
241 U. S. 310, 313, 36 Sup. Ct. 564, 60 L. Ed. 1016; Law v. Illinois 
Cent. R. Co., 208 Fed. 869, 870, 126 C. C. A. 27, L. R. A. 1915C, 17 
(C: C. A. 6) ; Central R. Co. of New Jersey v. Young, 200 Fed. 359, 366, 
118 C. C. A. 465, h. R. A. 1916E, 927 (C. C. A. 3). And hère again an 
issue of fact was presented requiring submission to the jury. However, 
then, the showing of négligence on the part of défendant may be view- 
ed, it is not open to défendant to insist, as it does, that upon that 
question plaintifï should bave been nonsuited. 

[5-7] 2. In reaching the conclusion just stated we of course hâve 
in mind that the position taken by défendant in both the answer and 
the motion to direct was in eiïect that, despite any showing of actionable 
négligence on its part, plaintiff niust f ail, as a matter of law, because of 
his assumption of the risk involved in applying the air to the pneumat- 
ic hammer at the time he received his injuries. Before taking up this 
feature, however, we may consider the question of contributory nég- 
ligence, which, as we bave already stated, défendant seems practically 
to bave introduced at the trial. Défendant, through its cross-exami- 
nation of plaintifï, brought out testimony tending to show that it had 
provided him with goggles, that he had been accustomed to wear them, 
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that cars were often "in a more or less rusty condition, and that the 
constant rapping of the hanimer would jar âiose particles loose, and 
that they," as also "pièces from the rivets and what not," would "fly 
off," and yet that he was not wearing the goggles at the time of the 
accident ; also through its cross-examination of Dugan défendant drew 
from him a statement that he had known plaintiff to use goggles, and 
that he was using them on the day, but not at the time of the accident. 
Défendant, moreover, introduced direct testimony tending to show that 
the men engaged in this character of work were ail provided with 
goggles and requested to wear them, "to protect their eyes from flying 
pièces of steel or scale or anything that might fly in working with steel 
parts." We hâve seen that défendant also presented testimony to the 
effect that Dugan's method of driving out die rivet was unusual, and 
also that it was dangerous to him, because of the difficulty of holding 
the parts in place simply with the hand to receive the force of the ham- 
mer ; and one of the obvious efïects, if not a distinct purpose, of such 
proof of Dugan's act, was to emphasize plaintiflf's need of goggles in 
tuming on the air. 

Without setting out further spécifie efforts of défendant to show 
plaintifï's conduct, it is clear enough from the testimony thus pointed 
out that its tendency was to charge plaintiff himself with fault; and 
in view of the apparent concurring effect of this with plaintiff's show- 
ing of defendant's négligence, we do not know of any term which 
so appropriately and accurately defines bis claimed failure to use gog- 
gles as that of contributory négligence. It should be added that in 
rebuttal, after testifying that neither at the time of bis employment 
nor at any time thereafter had the company's foreman of gangs in- 
structed him to get goggles or to wear them continually, plaintiff ex- 
plained that the work assigned him at the start was "to buck rivets," 
that is, to use the dolly bar; that when he commenced work one of 
bis coworkers told him to obtain an order for goggles from the 
foreman of the gangs, and in this way he received a pair, but without 
any instructions at ail. It would seem, from the description given 
of the goggles supplied by the company, that they were of heavy glass 
with the usual surrounding wire netting; but to what extent they 
would hâve afforded protection at the time of the injury is purely a 
matter of inference, and certainly is not to be stated as matter of law. 

Further, it is to be inferred, from a spécial instruction défendant 
requested to be given to the jury, that it sought at the trial to show 
contributory négligence because of plaintiff's failure to procure and 
use a saf ety spring. The request f ollows : 

"If you flnd from a prépondérance of the évidence that the défendant fur- 
nished safety spring devlces whlch were avallable to the plaintiff, that he 
knew the same were avallable to blm, that he appreelated the purpose 
for whlch they were to be used, and he falled and neglected to use the same, 
and that such failure or neglect on bis part was the direct and proximate 
cause of hls Injuries, then he cannot recover, and your verdict should be for 
the défendant company." 

The request in this form was refused, though it was given with the 
necessary qualification that contributory négligence was not a complète 
défense. Grand Trunk Western Ry. Co. v. Lindsay, 201 Fed. 836, 
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844, 120 C. C. A. 166 (C. C. A. 7). Moreover, the learaed trial judge 
understood that défendant was seeking to show négligence of the plain- 
tifif, not only as contributing to the injury, but even as constituting 
the sole cause of the injury; thus in stating defendant's contentions 
he said: 

"The défendant also, as a further défense, contends that the plalntiff was 
himself guilty of négligence, and that his négligence was the sole, proxlmate 
cause of the plalntiff s injuries, and that therefore for that reason he is not 
entitled to recover." 

Despite the fact that the issue of contributory négligence was brought 
into the case through the évidence, counsel earnestly contend that it 
was error for the court to instruct the jury upon this issue. The basis 
of this is lack of formai issue of contributory neghgence in the plead- 
ings. Thus, at the close of the charge défendant requested the court, 
but the request was refused, to withdraw from the jury ail that the 
court had said on the question of contributory négligence, and for the 
reason in substance that there was no predicate in the answer on 
which the question of contributory négligence could properly enter in- 
to the case — "even through the évidence." Granting the request would 
hâve been both to change the charge and to leave the évidence tending 
to show négligence of plaintifï himself and the course of trial in that 
behalf unexplained, either as to burden of proof or otherwise. It 
is to be noticed that the request did not include withdrawal of the 
évidence pointing to plaintiflf's contributory négligence. Was it error, 
then, in the court below to explain the rights of the parties on the 
subject of contributory négligence? It is said, in addition to the lack 
of formai pleading upon the subject, that under the gênerai déniai the 
évidence was admissible to contradict the allégations of négligence 
contained in the pétition ; but, conceding such admissibility, it is not 
enough. It leaves the contributory feature of the same évidence un- 
explained. Besides, it overlooks Ûie effect of the fédéral Employers' 
Liability Act. The case is based on that act; and since contributory 
négligence does not bar the action, but only mitigates damages, it was 
not necessary, to the introduction of an issue in that behalf through 
the évidence, either to allège such négligence or présent an issue on 
that subject in the pleadings. Kansas City Southern Ry. Co. v. Jones, 
241 U. S. 181, 182, 36 Sup. Ct. 513, 60 L. Ed. 943. 

Nor is there any local rule of décision affecting the course pursued 
below. Defendant's theory of formai allégation or issue in the plead- 
ings is based on Traction Co. v. Forrest, 73 Ohio St. 1, at page 4, 
75 N. E. 818, at page 819, where Judge Spear said : 

"ITrom this it foUows that there was no Issue In the pleadings respecting 
contributory négligence. Nor was such issue raised by the évidence." 

And, besides, the doctrine of contributory négligence there in ques- 
tion would operate as a bar to the action. Further, the rule deduc- 
ible from Rayland Coal Co. v. McFadden, 90 Ohio St. 183, 107 N 
E. 330, and Glass v. Hefïron Co., 86 Ohio St. 70, 98 N. E. 923, cases 
commented on by défendant, we think shows that the fact that the 
pleadings présent no issue of contributory négligence is not the only 
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test of whether that issue may be rightfully introduced. Indeed, as 
we understand those cases, there is no différence of importance be- 
tween them and the instant case ; for although the answers there made, 
in addition to gênerai déniais, in substance alleged only that the in- 
juries were caused by the fault and négligence of the respective plain- 
tiffs, yet it was held in each case that such averments did not tender 
an issue of contributory négligence. This was to say that, unlike an 
ordinary plea of contributory négligence, those answers did not im- 
pliedly set up combined négligence. This is the most that could be 
claimed of the answer in the présent case, even if the efïect of con- 
tributory négligence were to bar the action, and not merely to mitigate 
the damages. In tlie Ohio cases last mentioned, however, évidence was 
submitted tending to show that both parties were négligent, that there 
was combined négligence; and so it must be said of the natural tend- 
ency and import of the évidence in the instant record."^ 

It must foUow that it was the duty of the trial judge to instruct the 
jury upon the subject of contributory négligence and to rule that the 
burden of proving such négligence was upon the défendant; and as 
respects the ruling that the burden of proof also rested on défendant 
under its further défense that plaintiff's négligence was "the sole, 
proximate cause" of his injuries, as the trial judge understood the po- 
sition taken by défendant, it is enough to say that if there was error in 
this ruling — a question we do not décide — it was certainly harmless, 
in view of the instruction the court had already given, that the burden 
was on the plaintifï to show defendant's négligence. 

[8] 3. It remains to consider the subject of assumption of risk. 
This was made, as we hâve seen, an affirmative défense. It cannot be 
necessary to dwell upon that feature of the case. It was asserted in 
the motion to direct, as before shown, that, if there was any proof of 
any négligent act on the part o£ défendant, a clear case of assumption 
of risk as matter of law is made upon the plaintifï's own testimony. 
Our considération of the applicable testimony satisfies us that it can- 
not be said, as matter of law, that plaintiff had any such knowledge 
of the situation as to understand that compliance with Dugan's or- 
der to tum the air into the pneumatic hammer involved danger to him- 
self. The testimony, when rightly considered, does not seem to prove 
this ; its tendency, as we hâve said before, was to show that the dan- 
ger to be apprehended was to Dugan rather than to plaintiff. It is 
hence vain to insist that plaintiff assumed a risk that was open and 
obvions, as well as known to and appreciated by him. The authorities 
requiring submission to the jury are too numerous to justify citation. 

We conclude upon the whole case that the trial was fair through- 
out, that the charge was as favorable to défendant as the nature of its 
défense warranted, and that no réversible error intervened; accord- 
ingly the judgment is affirmed. 

lit Is worthy of remark that. In the opinion denying motion for new trial, 
Judge Westenhaver expressed the bellef that In vlew of the plaintiff's actual 
injuries his recovery was materlally reduced by reason of th© mitigating 
effects ot the testimony in relation to contributory négligence. 
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ELWELIi V. TUCKBR. 

(Circuit Court of Appeals, Third Circuit. May 22, 1919. Rehearing Denled 

June 24, 1919.) 

No. 2450. 

Shipping <@=354 — SiNKiNG OF Babqe not Chabgeable to Ohabteber'8 Négli- 
gence. 

Evidence Iwld not to sustaln allégations ol a llbel that the swinging 
around of one end of a barge, after it had grounded at night while being 
moved to a new position at a wharf, wbich caused such end to settle on 
a stone plie when the tlde fell, was due to fault of the charterer, who 
directed the movement until the groundlng, and then left the barge In a 
safe position, from which It was moved by the master. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in admiralty by Bernard Tucker, owner of the barge Defend- 
er, against Samuel P. Elwell. Decree for libelant, and respondent ap- 
peals. Reversed and remanded, with directions. 

For opinion below, see 252 Fed. 874. 

W. M. Harris, of Philadelphia, Pa., for appellant. 
George P. Rich, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. This case concerns the sinking of 
the coal barge Defender. From the proofs it appears that on Octo- 
ber 29, 1917, Tucker, the plaintifï and owner of said barge, entered 
into a verbal contract with Elwell, the défendant, to carry on said 
barge, from Philadelphia, 197 tons of Elwell's coal to Pennsville, Pa. 
Elwell was to load and discharge the coal. 

In pursuance of this contract, the barge and coal were towed to 
Pennsville and there delivered at a wharf désigna ted by Elwell, where 
the barge remained under charge of her master, awaiting discharge 
by Elwell. Such discharge Elwell had to make at another part of 
the wharf, where there was a derrick, which was then being used to 
discharge another cargo of Elwell's coal from a barge lying at that 
point. The latter barge being thereafter discharged, Elwell directed 
the captain of the Defender to shift his barge from her original moor- 
ing to one near the derrick. In doing so the barge grounded, sank, 
and was strained and broken. AUeging such injury was caused by 
the fault of Elwell in misdirecting the captain, Tucker, the owner of 
the barge, filed this libel in personam against Elwell. The case was 
heard on libel, answer, and proofs, and resulted in the court below 
holding Elwell in fault. From such finding, and a decree so adjudg- 
ing, Elwell took this appeal. 

No principles or questions of law are involved. The sole issue is 
one of fact, namely, whether the proofs show the damage done to the 
barge was caused by the fault of Elwell. As the court below found 

^=3For otber eues see same topic & KBT-NDMBBR In ail Key-Numbered Dlgests & Indexes 
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him at fault, and we hâve reached the contrary conclusion, we deem 
it proper to discuss the proofs at length, and thus place of record the 
reasons which lead us to such différent conclusion. 

Of the gênerai features of the case there is no dispute, and they 
are as above stated. The case centers on what transpired in the fevv 
minutes during which the barge was being moved from her moorings 
under Elwell's direction. As the captain of the barge was wholly ig- 
norant of the water at the wharf, and as Elwell was familiar with 
same, as the moving was donc at night, and Elwell was présent and 
in charge, there is no question of the fact that Elwell undertook, and 
of the duty thereby imposed on him, to give proper directions, and of 
the bargemaster's duty to follow them. Nor is there, under the tes- 
timony, any doubt of Elwell's capacity to give proper directions, or 
the fact that the line from where the barge was moved, to the derrick, 
was a safe path to follow. As to Eiwell's knowledge of the water and 
the bottom, the proof is : 

"Q. Xou sald you had been uslng that wharf how long? A. Oh, for 20 
years. Q. Hâve you ever had any trouble wlth barges grounding or sustalnlng 
damages In that partlcular place? A. Never had a particle of trouble there ; 
never." 

There is also no question but that, if the barge had been kept on the 
direct course between her mooring place and the derrick, the bottom 
was such that the Defender, which was built for laying on a smooth 
bottom between tides, would hâve suffered no harm. In point of fact, 
what happened was that, while she was being pulled across on this 
course, her forward end (which was the stem end of the barge section) 
grounded, and if she had remained on that course no harm would 
hâve resulted. But, in point of fact, her other end, which was of 
lighter draft, was swung around toward the wharf, and it also ground- 
ed; but as this latter grounding was not on a smooth bottom, but up- 
on a projection, the barge was twisted and damaged when the tide 
fell. The case turned on the question whether this swing of the rear 
or hinge end of the barge in toward the wharf and over this hump, 
stone pile, or projection of some kind, came about through Elwell's 
directions. 

The wharf in question projected about 250 feet into the Delaware 
river, and from its outer end a projection extended up the river, at 
right angles, about 50 feet. It was along the north side of this pro- 
jection the Defender was moored, and lay until the night of the ac- 
cident. On the north side of the wharf, some considérable distance 
from this projection and nearer shore, was the unloading derrick, 
where Elwell desired the Defender to be taken. Alongside the der- 
rick Elwell had another barge, of which one Boyer was captain, un- 
loading. On the night in question, Elwell went down to Boyer's barge 
between 11 and 12 o'clock, when the tide was about fuU, called Boyer 
out of his cabin, and helped him move his barge away from the der- 
rick, so as to make room for the Defender. Having moved Boyer's 
barge, Elwell went and called Andrews, the captain of the Defender, 
to move his boat over to the derrick. At this point we note that An- 
drews was a Portugese, that his knowledge of English was so limited 
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that he testified in this case through an interpréter, a fact that gives 
weight to the suggestion that he may very readily hâve misunderstood 
what Elwell, from time to time, said to him. We note, also, that we 
start with two fundamental facts, namely, that Elwell's object in mov- 
ing the Defender was, first, to take her straight over to the derrick; 
and, second, that he had no possible object in swinging her from that 
course into the position in which she was found lying the next raorn- 
ing. 

Elwell's account is that, having helped Boyer move his barge from 
her place at the derrick, he called Andrews, the captain of the Defend- 
er, who threw him a Une from the forward (stem) end, which Elwell 
made fast near the derrick. Although Elwell and Andrews diiïer as to 
which one puUed the barge forward, Elwell saying he made the line 
fast to the wharf and Andrews pulled, while Andrews says he made 
the line fast and Elwell pulled, yet, whoever did the puUing, there 
is no doubt that the barge was pulled aliead in the direction of the 
derrick until the forward (stem) end grounded. Now the uncontra- 
dicted proof is that the stem (hinge) end of the barge was drawing 
less water than the forward (stem) end. Consequentlv, while the 
barge was being pulled toward the derrick, it is clear the lighter draft 
end of the barge could not ground on bottom which the deeper draft 
end had passed over. This position of the barge, viz. grounded at the 
forward (stem) end, is the position which Elwell allèges the barge was 
in when he went home and left it. In that regard he testified: 

"After this boat fetched up there, I saw there was golng to be no tlde, the 
wlnd was northwest, and I sald: 'Captain, you are ail right where you are. 
I am going home.' " 

Elwell says that when he saw the sunken barge the next moming 
the forward (stem) end was in the same position he left her, but the 
stem (hinge) end had been pulled in. In that respect he testified: 

"I do not think the stem had moved from where she was when I left that 
night, but the hinge end had been pulled in. * • • Q. Then It was the 
next morning, following that, that you found her swung around, with the 
hinge end pointing towarda the corner of the dock? A. ïhat is it exactly. 
Q. Aground at both ends; ail aground? A, Ail aground." 

Such is Elwell's account of the grounding of the barge, of leaving 
her in a safe position, and of finding her in a différent position the 
next morning. In this he is corroborated by Boyer, the captain of the 
barge Madeline. Boyer says that Elwell came down about high wa- 
ter on that night and helped him move the Madeline away from the 
derrick. After this was done, he says he was standing at the offset of 
the wharf, and the Defender was lying where she had been ail day, 
when her captain asked Elwell to take the stem line. Elwell did so, 
and fastened the line about half way between the angle and the der- 
rick, and the captain pulled the boat in toward the derrick, and con- 
tinued to do so until he was "about 10 feet from my stern. He fetch- 
ed up 10 feet from my stern." Boyer's account is: 

"Q. I understood you to say that he pulled straight ahead. Is that rlghtî 
A. Straight ahead. Q. When you say 'he pulled,' who do you meanv JJo you 
mean the master of the barge ï A. The master of the barge. • • • Q. 
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The master was on the end of the barge, the stem of the barge, pulling? A. 
ïes. Q. Then you say he pulled a certain distance wtien his stern groundedï 
A. Yes, sir. Q. Wliat did Mr. Elwell say tlienV A. He said: 'We will hâve to 
leave it lay where she is. There will not be enough water to move it in.' 
* * * Q. Then Mr. Elwell went home? A. Yes, sir. Q. After Mr. Elwell 
left this place, what took place right after that? What took place after Mr. 
Elwell left the wharf? A. About half an hour aftenvards he heaved the 
hinge in. Q. Who heaved the hinge in? A. The master. Q. The master ot 
the barge? A. Yes. * • ♦ Q. You say he pulled the hinge In. Where' dlcl 
he pull it toï A. He pulled it into this notch. Q. When you saw hlm pulling 
the hinge Into the notch, what, If anything, did you say to hlm? A. 1 told hlm 
there was a little hump there. * • • Q. With what process did he pull 
it in? With a capstan? A. With a eapstan. ♦ ♦ * Q. You say he pulled 
it in 10 feet? A. No; after he had got done pulling, he fetched up about 10 
feet from the wharf. Q. When you say 'wharf,' what part of the wharf do 
you mean? A. Inside the offset. • * • Q. And his bow or his hinge end 
was up in the offset? Is that where you meanî A. Yes; up in the corner. 
Q. W^hen he had gotten himself in that position, what did you tell him, or did 
you tell him anything at ail? A. I told him there was a lump there. Q. When 
he found he was caught, what did he do? A. He did not make an attempt 
to do anything. • ♦ * Q. If the barge had remalned there where she was, 
when he stopped pulling ahead, would he hâve laid safely that night? A. 
Yes ; he would hâve laid safe, no matter where he laid, because I hâve laid 
ail around there." 

It will thus be seen that Elwell's account of how he left the barge in 
a safe position is corroborated by an apparently disinterested witness ; 
but we hâve from that same witness an account of how the stern 
(hinge) end of the barge was swung around into the dangerous posi- 
tion, which caused her injury. Bearing on this fact it will be noted 
that the captain of the Defender admits he pulled that end of the 
barge in toward the wharf, that he did it without any orders given 
him, that he did not know the character of the water, and that he 
grounded the end of the boat he was pulling in. It is claimed, how- 
ever, that this pulling in by Andrews toward the wharf took place, 
not, as Boyer says, after Elwell left, but while Elwell was pulling the 
barge ahead toward the derrick with the line at the other end. In 
thèse regards the testimony of Andrews is: 

"Q. Where did Elwell stand? A. He was toward the derrick, up toward 
the derrick. Q. He was up near the derrick, was he? A. Yes, sir. Q. Then, 
when Elwell got the line, he walked up towards the derrick; is that right 'f 
A. Yes, sir. Q. That is right? A. Yes, sir. Q. And he was pulling up toward 
the derrick, and you were pulling in toward the wharf? Is that right? A. 
Yes, sir. • * • Q. At the tlme you started pulling In there, did you know 
anything about those rocks being there? A. No; I did not know anything 
about the stones. I never had been there before. • • • Q. Tell us what 
else happened. A. After that he made the line fast to the pier, then I came to 
the stern end and threw him another Une, and he made that fast to the cleat. 
Then he pulled on the stem (forward) line, and I pulled on the hinge end. 
Q. Go on. A. Until she grounded. Tben he told me to leave her lay there un- 
til to-morrow. ♦ • * Q. Did you pull on her after Elwell left? A. I did 
not pull any more until the morning; when I got up, I found the boat fuU 
of water." 

As to the absence of any orders to him to pull, the testimony of 
Andrews was: 

"Q. I did not ask you about any orders to pull, I asked you whether, if you 
had started to puU, you could hâve doue it by yourself, A. I would pull, but I 
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gronnded before I got there. I would pull If there was plenty of water. Q. I 
did not ask you that. Could you alone hâve pulled the boat In wlthout any- 
body helplng you? A. Yes; I could pull, if I had orders to pull; but I had 
no orders, and I stayed there, for nobody don't glve me any orders to pull 
and I stayed right there. Q. I dld not ask you that. I do not know whether 
you and I understand each other. I want to know whether one man alone, 
like yourself, would hâve been able to pull that section away from where it 
was up there down to the wharf? A. If I don't ground I can pull; but the 
way the rocks were there, no man can pull by himself." 

Assuming that the accounts as given by Elwell and Andrews of how 
and when the grounding of the hinge end on the hump near shore took 
place are conflicting, we see no reason to disregard the testimony of 
Boyer, the captain of the Madehne. He appears to be wholly disin- 
terested, is apparently trustworthy, and in the absence of any sugges- 
tion by the trial judge, who heard the testimony, as to his interest or 
credibility, we see no reason to disregard his testimony. That he was 
présent when the barge was moved is clear ; that for some reason or 
other Andrews wanted to get and tried to get the hinge end of the barge 
in close to the wharf is also clear. While there is a différence in time 
as to when Andrews pulled that end in toward the wharf, Boyer say- 
ing it was after, while Andrews says it was before, Elwell left, it must 
not be overlooked that there is no question of the fact that it was An- 
drews who pulled that end in toward the wharf. On that point the 
testimony of Andrews is: 

"Q. Then, when Elwell got the Une, he walked up toward the derrick; is 
that right? A. Yes, sir. Q. That is right? A. Yes, sir. Q. And he was 
pulllng up toward the derrick, and you were pulling In toward the wharf? 
Is that right? A. Yes, sir. • * * Q. At the time you started pulling there, 
did you know anything about thèse rocks being there? A. No ; I did not know 
anything about the stones. I never had been there before." 

It is quite clear that this pulling of Andrews, which was donc in the 
dark, and the effect of which Elwell would not see, tended to pull An- 
drews' end in toward the notch or angle made by the angle of the pro- 
jection, for the line which Andrews pulled was fastened to at that 
angle. In that regard Andrews testified: 

"Q. Where did he [Elwell] make the hinge end fastî A. On some cleat on 
the dock In the corner. Q. He made the line fast on a cleat in the corner? 
A. Yes. Q. In the corner of the two sections? A. Yes, sir. * » • After 
I unhlnged my boat, I started to pull on the hinge Une. Q. You started to pull 
on that hinge line? A. Yes, sir. ♦ • • Q. How did the barge corne? Dld 
the barge come ahead, or corne sideways? A. It kept coming sideways and 
ahead, too. Q. The barge kept coming ahead, and kept coming sideways? 
A. Yes. Q. You kept coming ahead, and coming sideways, until your stern 
grounded? A. Yes, sir." 

Taking Andrews' own story, it was his own sideways pulling, and 
that into water he did not know, that brought the hinge «nd into the 
corner and on the projection which caused her to strain or break. 
Moreover, while Andrews, when called in rebuttal, testified that he 
did not pull the hinge end after Elwell left, and in that regard con- 
tradicted Boyer, yet when called earlier it is to be noted that he admits 
that after Elwell left he was pulling on the hinge line, and in that re- 
gard confirms Boyer's account. This earlier testimony of Andrews is ; 
260 F.— 24 
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"Q. Dld you puU her In after he left? A. I trled to pull her, but couldn't pull 
it. It la on tte ground. Q. After Mr. Blwell left dld you pull on thia barge 
in any way, shape, or form? Did you puU at allî A. I trled to niove 
her then, but I cannot move It any more. ♦ • • Q. How did you try to 
move her 7 Which direction? A. I trled to move her. I trled, because 
I thought there would be some danger, but I cannot go out. » * * 
Q. Tou trled to move her so she would corne Into the dock? A. Tes, sir. 
Q. How dld you try to move herî Dld you put the Une on the capstan? 
A. Yes ; I just puUed it I puUed It I cannot do nothlng. I tried to pull it 
wlth my arm. Then I made it fast I flrst trled to pull it. • * • Q. 
Then, when Boyer came there, and told you it was a bad place to lay, was 
that before you trled to move out? A. That Is what I tell you; I cannot re- 
member right I don't remember if It was before or after." 

When we add to this variance in Andrews' testimony the fact that 
Elwell had no object in puUing the hinge end of the barge into the 
angle made by the projection and the wharf, but was trying to pull it 
in the direction of the derrick, that Elwell as soon as the barge was 
sunk, and at ail times thereafter, asserted to Tucker that he had left 
the barge where he now says he did, that Tucker until the filing of the 
libel never asserted anything to the contrary, we incline to the belief 
that Andrews' account was an afterthought, and, standing alone, is 
overbome by the testimony of Elwell and Boyer, and that Tucker bas 
not by the weight of the proof made out a case against Elwell. 

Such being our conclusion, the case must be reraanded, with direc- 
tions to dismiss the libel. 



NATIONAL BANK OF SAVANNAH v. ALL. 

(Circuit Court of Appeals, Fourth Circuit April 4, 1919.) 

No. 1679. 

1. Deeds <S=»71 — Vauditt — Dttbess. 

A conveyance made by a mother for the purpose of securing an Indebl- 
edness of her son, with knowledge that In Incurrlng the indebtedness he 
had committed a crlmlnal offense and wlth Intent to prevent his prosecu- 
tlon, Is not for that reason invalld as for an Illégal considération, where 
not tnduced by any threat of prosecutlon or promise of Immunlty. 

2. Dbeds iS=>211(5) — Evidence — Dxjress. 

Evidence held Insufflclent to warrant cancellatlon of a deed executed 
by complalnant to secure an indebtedness of her son, on the ground that 
It was Induced by threats of prosecutlon of the son by the creditor, which 
placed her under duress or prevented the exercise of her own free wlU. 

3. OONTBACTS <S=> 138(2) — BiGHT TO EeUŒF in EQUITT — PAKtIES IN PaBI De- 

LIOTO. 

One party to a contract, the purpose of which was the compoundlng of a 
felony, and which bas been carrled out by the other party, wlU not be re- 
lieved from the contract In equity. 

4. Limitation of Actions <®=>37(4) — Sdit ïoe Canoellation op Instruments 

— "Action fob Eeuef on Geound of Fbaitd." 

A suit for cancellatlon of a deed as executed under duress la one for 
relief on the ground of fraud, and is barred In six years from discovery 
of the fraùd, under Code Civ. Proc. S. C. 1912, § 137, subd. 6. 

[Ed. Note.— For other définitions, see Words and Phrases, Flrst and 
Second Séries, Action for Decelt or Fraud.] 



e=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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5. ESTOPPEL <S=>94(1) — Pekmittinq Moetgage oï Pbopertt. 

Where complainant executed a deed to property to enable the grantee to 
mortgage the same to secure a debt of her son, and permitted the mort- 
gage to be foreclosed wlthout objection, she la barred by lâches from 
thereafter malntaining a suit for cancellation of the deed on grounds of 
whlch she had knowledge at the tUne It was executed. 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. M. Smith, Judge. 

Suit by T. Gertrude AU against the National Bank of Savannah and 
another. Decree for complainant (250 Fed. 120), and the Bank ap- 
peals. Reversed. 

Edward S. ElHott, of Savannah, Ga., and E. M. Blythe, of Green- 
ville, S. C. (Jacob Gazan, of Savannah, Ga., and B. F. Martin, of Green- 
ville, S. C., on the brief), for appellant. 

Charles Carroll Simms, of Bamw^ell, S. C. (J. W. Vincent, of Hamp- 
ton, S. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case viras brought in the court 
of common pleas of Barnwrell county, S. C, and removed to the District 
Court of the United States for the Eastern District of South Carolina. 

T. Gertrude AU, on February 9, 1917, filed her bill against Harry 
W. AU, a résident of the state of South Carolina, and the National 
Bank of Savannah, a corporation organized under the banking laws 
of the United States and a résident of Savannah, Ga. The appellee 
was the owner and in possession of the river plantation, containing 2,- 
592 acres, more or less, in Bull Pond township, Barnwell county, S. 
C. That in August, 1910, plaintifï was approached by her son, John 
E. AU, and an agent of the National Bank of Savannah, and requested 
to make such bank a mortgage to prevent it from prosecuting her son 
for a crime under the laws of Georgia, which was refused. That 
shortly thereafter, on threats being repeated by the agent, and to 
prevent the prosecution, arrest, and imprisonment of her son, she con- 
sented to and did exécute and deliver to her son, Harry W. AU, a deed 
conveying the land in question, which was duly recorded in Barnwell 
county, S. C, in order that Harry W. AU might make and deliver to the 
bank a mortgage on the property to prevent the threatened prosecution. 
That appellee was not indebted to the said AU or to the bank, and that 
the deed was made solely for the purpose of preventing the bank from 
carrying out its threat of having John E. AU prosecuted, arrested, and 
imprisoned. That for the same purpose only Harry W. AU made a 
mortgage to the bank for the sum of $15,000, the said Harry W. AU 
not being indebted to the bank. The appeUee "is and has been in pos- 
session of thèse lands, and the défendants are not and hâve not been." 
It is further alleged ttiat the deed and mortgage are void and shouldbe 
canceled as a cloud on the title of plaintifï. 

The answer of the bank is substantially as foUows: It admits that 
it is a corporation, and it dénies ail other allégations, except as admitted. 

(@::::3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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It admits the îndebtedness of John E. Ail to the bank, and the exécution 
of the deed and mortgage, and that Harry W. Ail took the proceeds 
from the mortgage and applied the same to the îndebtedness of John 
E. Ail to the bank, but expressly dénies that the mortgage and deed were 
procured by threats or représentations made by it, or that it ever made 
any threats whatever. That subséquent to the making of the deed and 
mortgage the bank brought its action in the District Court for the 
foreclosure of the mortgage made by H. W. AUi That it obtained a 
decree for sale. That the land was sold, and bôught in by the bank 
and deed was made to it, and it went into possession of the same, 
and in addition to the decree for the sale of the land it obtained a de- 
ficiency judgment against Harry W. Ail. The plaintilï had full knowl- 
edge of the foreclosure proceedings and acquiesced in the same, and 
is now estopped to maintain an action for title or possession of the bank 
for the lands. 

It is further averred that the cause of action accrued more than six 
years prior to the commencement of this action, and is therefore barred 
by the statute of hmitations ; that the deed and mortgage were executed 
for the purpose of paying a debt of John E. AU, son of the plaintiff, to 
the bank, and was based on a good" and valuable considération ; that 
if deed was made to suppress prosecution, which défendant dénies, 
plaintifï was a party to tïie transaction, acquiesced in it for more than 
six years, the contract has long been executed, she was particeps crim- 
inis in it, and the court cannot lend its assistance to her to repudiate 
this transaction. 

Harry W. AU filed no answer. The court below entered decree can- 
celing the deed in question, to which plaintifï excepted, and the case 
now cornes hère on appeal. 

The first question that arises in this case is as to whether the ap- 
pellee has by a prépondérance of the évidence established the alléga- 
tions of the complaint; the gist of the complaint being that she acted 
under duress in signing and executing the deed in question. Of course, 
there is the question as to the considération moving her at the time she 
made the deed; but the first and most important question is as to 
whether she executed the deed of her own free will and volition. We 
will briefiy review the évidence in order that we may properly détermine 
this phase of the question. 

The first witness ofïered by the appellee was her husband, J. H. C. 
Ail, who said, among other things, that he had collected the rents 
for the current year, and every year that his wife had owned it; had 
paid ail taxes except last year ; that his son got into financial difficulties 
in Savannah, and that Mr. Gazan, attorney for the bank, had gone to 
his résidence to see him ; that he said he came there by instruction of 
the bank; that the bank was going to prosecute his son for obtaining 
money under false prêteuses; that he communicated this fact to his 
wife, and told her that the son would be prosecuted if something was 
not done ; that he suggested she would hâve to make title to the bank 
to save the boy from the chain gang or the penitentiary ; that he ob- 
tained this information through Mr. Gazan and from what his boy 
wrote him. 
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On cross-examination he said that Mr. Gazan brought "a lot of pa- 
pers" for her to sign, but he would not let her sign them, most of 
them. "Gazan did not state that the bank only wanted me to pay the 
money due by J. H. C. Ail & Son. We met in Mr. Patterson's office 
at Barnwell. The understanding was she was to keep the boy out of 
trouble by parting with the real estate. I was just trying to see that 
she didn't get tangled up. I got a lawyer to help her." He also said 
that the national bank had never brought suit against him, and that 
John Ail did not make représentations to her (meaning his wife) about 
signing the deed; further that the deed was prepared by her lawyer 
and carried back to her, and she signed it at Allendale and gave it to 
H. W. Ail. 

Percy Ail, a son of the appellee, testified, among other things, that 
Mr. Gazan and the cashier of the national bank sent for him in réf- 
érence to the transaction of John E. Ail with that bank, and when he ar- 
rived they told him that they intended to institute criminal proceedings 
against John E. Ail, as he was short a considérable sum of money, 
and the directors had instructed them (Garrard & Gazan) to do so, and 
that he wrote his father about it. He also testified that this conver- 
sation occurred in the office of Garrard & Gazan ; that in addition to 
Garrard and Gazan, Mr. Bloodworth, the cashier of the bank, and also 
Mr. Hughes, were présent. He said they told him that John E. AU 
was short a considérable amount of money, and that they intended to 
prosecute him criminally immediately, unless something was done ; 
that he wrote his father of the matter ; that he was again called to the 
bank, and that, from the tone of the letter received from his father, 
he suggested that Mr. Gazan go to Allendale and see his father ; that 
the whole effort on the part of those gentlemen was to secure payment 
by threatening prosecution, and that that was their purpose in sending 
for him. 

Harry W. Ail, a son of Mrs. T. Gertrude Ail, said, among other 
things, that no considération passed to him for the exécution of the 
mortgage to the bank; that he signed the notes also, but was not in- 
debted to the bank, and the mortgage was made out solely to prevent 
the bank from prosecuting his brother; that the mortgage was made 
to him, and he took the same to Savannah to "fix it up," as the bank 
wanted it with the intention of keeping his brother out of jail. He testi- 
fied on cross-examination as f ollows : 

"Q. Mr. AU, when you dellvered the mortgage to the bank that day, didn't 
the bank exécute to you a check for $15,000, and didn't you then and thero 
indorse that check to the bank, to he applied to this debt of J. H, O. AU & 
Son? A. Gave me a check for $15,000? 

"Q. Yes. A. No ; I don't remember about that. I signed some notes. 

"Q. Will you swear that they didn't deliver to you the checkî A. No; 1 
flon't swear; it might hâve been among the notes." 

Mrs. T. Gertrude AU testified that she was the owner of the land 
in question and had executed the deed to her son Harry W. AU, so 
that he could go down and settle with the bank, and thus keep her son 
out of trouble. She testified that she could not recaU the conversation 
Mr. Gazan had in the parlor at Allendale; that her husband told 
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her that, unless the deed was made, her son John E. AU would be 
prosecuted and sent to prison for a criminal offense ; that she did not 
make the deed for a money considération, but made it to keep her son 
out of jail and trouble; and that if it had not been for the threats of 
Mr. Gazan, as agent for the bank, she would not hâve made the deed. 

J. H. C. AH, Seing recalled, said that the reason they did not bring 
the action sooner was that the bank undertook to foreclose the mort- 
gage, and that his son was opposing it on the ground that "it was set- 
tled or paid, and until that was settled we did not bring this suit ear- 
lier. I was looking after the matter for Mrs. AU." 

This constitutes the évidence reHed upon by the appellee to sustain 
her contention. 

The défendant offered the évidence of Jacob Gazan, who testified 
that he was a member of Garrard & Gazan and was gênerai counsel for 
the pational bank. He said that Percy AU had suggested to him that he 
thought he would be able to obtain some money as security, through 
his father and mother; that on July 28, 1910, at the request of the 
AUs, he went to AUendale, to the house of Mrs. J. H. C. AU; that 
there he "recited the facts about the matter," and it was agreed that 
Mrs. AU would give a mortgage on the river place to secure $15,000 
of this indebtedness ; that at that time there was no mention of crimi- 
nal prosecution by himself or any one else, and that there never had 
been in his conversations with the bank officiais any suggestion of a 
criminal prosecution; that his firm's services were only on the civil 
side of the matter; that he prepared the mortgage and notes and 
sent them to AUendale, but they were not satisf actory ; that he then 
went to Bamwell, where Mr. AU met him in the office of Mr. Patter- 
son, at which time Mr. AU said that he was acting with Mrs. AU; 
that they discussed how the matter could be arranged so that, in the 
event the river place should not on a foreclosure produce the money 
for which it was secured, "that there would be no personal liability on 
Mrs. AU beyond the river place. She was willing to give up that place, 
but did not wish any other of her property involved." That her 
attorney, Mr. Patterson, evolved the plan solely on his own initia- 
tive, by which Mrs. AU should deed the river place to her son Harry 
W. AU, who in turn could deal with the place as his own and make 
such agreement with the national bank as might be satisfactory be- 
tween him and the officers of the bank. A part of the plan was that 
Mrs. AU should not lose more than the river place; that everything 
was agreed upon, except the drawing of the deed; that at this junc- 
ture, Mr. J. H. C. AU said : 

"Well, now, before we close this matter, I want you to give me a wrltlng 
that there will not be any prosecution of my son." 

Witness in reply said: 

"Why, Mr. Ail, we hâve never discussed prosecution elther with you, with 
the bank, or any one else. I am not hère on any criminal slde of the case. 
1 am hère solely for the purpose of obtalning such security as we can for as 
Tnuch of the debt as possible." 

Witness then said : 

"If that is your attitude, we stop where we are." 
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Mr. Patterson, who, as we hâve said, was attorney for Mrs. Ail, 
replied : 

"Mr. Ail, there bas been nothlng said here about any crimlnal prosecutlon, 
and that is a matter whlcli only tlie future can take care of," or words to that 
effect. 

Then Mr. AU expressed satisfaction with the situation. Mr. Patter- 
son then prepared the deed for Mrs. AU and Harry W. AU. A few 
days thereafter Harry AU went to Savannah and took the deed. By 
agreement Harry AU exècuted a mortgage for the bank, not only of 
the $15,000 to secure AU & Sons' indebtedness, but also the entire in- 
debtedness of J. H. C. AU & Son to the bank. The witness drew the 
mortgage and notes, and they were exècuted, and H. W. AU exècuted 
a note for $15,000, and that amount was applied on account of the 
indebtedness. 

The witness explicitly denied that he ever threatened any prosecu- 
tlon, or was ever présent where any prosecution was ever mentioned, 
except in the manner just related in Mr. Patterson's office. 

On cross-examination the witness said: 

"If a man pledges cotton, and instead of cotton there are llnters, I would 
say that would under the law of Georgia constitute crime of obtaining money 
under false prêteuses. It Is also a crime to compound a felony, and in my 
27 years at the bar I hâve always been very careful not to come within the 
purview of that statute." 

Witness also testified that the information as to the transactions of 
J. H. C. AU & Son came to their firm more particularly in connection 
with their investigation as to what rights the bank had against oil mills 
who had falsely biUed the linters as cotton. He further stated that 
John E. AU claimed that he had donc no wrong, as he had invented 
a machine by which he combed out linters — straightened the fibre, 
and he would take about one-third linters and two-thirds cotton, and 
in another machine which he had invented he would mix the two prod- 
ucts together in a baie and sell it as cotton. He further stated that 
he thought he could get his mother to help him, and we told him that 
the matter was of no conséquence to us, where it came from; that 
what we wanted was to get the money; that the circuity of the con- 
veyance was the resuit of Mr. Patterson's advice and Mr. AU as the 
représentative of Mrs. AU; that the first agreement was that she 
should give the mortgage to secure $15,000 on her river place, but it 
occurred to her that if the place should be foreclosed, and deficiency 
resulted, she would be liable; that Mr. AU conferred with Mr. Pat- 
terson, and in that way the plan exècuted was evolved ; that there was 
nothing said in AUendale in regard to the criminal liability of Mr. AU ; 
that witness had never even discussed it with the bank officiais, 
and had never investigated the criminal law as to a prosecution; 
that the limitation against criminal indictment of this character is four 
years. 

On re-direct examination the witness said that the bank became the 
])mchaser at the foreclosure sale in the case of Bank v. Harry W. AU 
(D. C.) 250 Fed. 120, bidding for and buying in the land in the name 
a{ tiic bank; that at AUendale Mrs. AU agreed to exécute deed and 
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mortgage and he prepared papers when he came back; that Mr. J. 
H. C. Ail represented Mrs. AU there as far as he knew ; that there 
was a substitution of the final agreement for the original one. 

The judgment roU in the case of National Bank of Savannah v. 
Harry W. AU was introduced. 

J. O. Patterson, Jr., was introduced by défendant, who testified, 
among other things, that he was an attorney at law and resided at 
Barnwell, S. C. According to his recollection he drew the deed from 
T. Gertrude AU to Harry W. AU, dated August 28, 1910 ; that he was 
consulted by Mr. J. H. C. AU, and he advised him not to allow his 
vvife to exécute the mortgage to the bank, for the reason that in his 
opinion the land would not bring the debt and that the bank would then 
procure a deficiency judgment against her; that after talking the mat- 
ter over with Mr. AU and Mr. Gazen it was agreed that the deed 
should be made by Mrs. T. Gertrude AU to Harry W. AU, and that 
he prepared the deed and turned it over to Mrs. AU ; that he discussed 
the matter with Mr. AU before he communicated it to Mr. Gazan ; 
that he could not say that he advised Mr. AU to exécute a mortgage to 
the bank, but advised Mr. AU not to allow his wife to exécute any 
mortgage, for the reason that she was solvent and that the land pro- 
posed to be mortgaged was not worth the amount of the mortgage debt 
in his opinion ; that Mr. AU accepted his advice and did not allow his 
wife to exécute the mortgage; that he knew that the purpose was to 
secure the bank; that he did not remember as to what he advised Mrs. 
AU, but that he thought possibly that he stated this, i. e., that after 
the deed was executed to Harry W. AU he could deal with the bank as 
he saw fît, and she would not be responsible for the conséquences ; 
that he could not say that he heard any threat of prosecution; that* 
the transaction was rather vague in his mind; that he could not say 
that the criminal business was not discussed, nor could he say that it 
was ; t'iat he could not say that Mr. Gazan's testimony that the whole 
matter would be olï "if you insist on an agreement not to prosecute" 
is correct or not; simply did not remember. 

F. J. Bloodworth was then introduced for the défendant, and testi- 
fied that he was cashier of the national bank when thèse things happen- 
ed with the Ails; that there were daily transactions of varions kinds 
with the Ails ; that they had a large note of about $60,000, and they 
discovered the Ails had given bills of lading which caUed for cotton, 
but were really for linters ; the pledge was made by either John E. AU 
or his agent, Mr. House Hughes ; that there was a proposition made to 
the bank to secure a portion of the indebtedness by Mr. Harry W. 
AU giving a mortgage in the sum of $15,000 and by making certain 
other arrangements in connection with it; "that was done;" that the 
board of directors did not at any time, to his knowledge, direct or 
authorize a criminal prosecution in connection with that transaction ; 
that nothing like that appears on the notes ; that he was secretary of 
the board, and would hâve known if such action had been taken. 
There was no threat of criminal prosecution at the meeting in the of- 
fice of Garrard & Gazan that Mr. Percy AU attended. The witness 
stated that he would say positively that there was no such threat made 
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at any meeting that he attended; that so far as he knew no officer 
of the bank directed the attomey to institute criminal proceedings; 
that Harry W. AU gave note and mortgage aggregating $15,000, for 
■which witness gave him a cashier's check, which AU indorsed, and the 
amount was by his direction placed to the crédit of the indebtedness 
of J. H. C. AU. 

On cross-examination he stated that he was not a lav^ryer, but that 
he thought John E. AU had violated the criminal law, and that he did 
not know that any influence was brought to bear upon the mind of 
John E. AU, or any of his family; so far as he knew there was no 
proposed prosecution ; that he talked with the président about the 
prosecution, and the opinion was expressed that he ought to be prose- 
cuted, but there was no action of that kind taken, and no agreement 
to prosecute him. 

William Garrard was then introduced as a witness for the défend- 
ant, and stated that he had been a practicing attorney in the city of 
Savannah since 1886 or 1887; that at the time of aU thèse transactions 
with the Ails his firm represented the national bank, but that he par- 
ticularly had charge of it; that he was présent at the meeting at his 
office with Mr. Percy AU and others ; that at that meeting there was 
no threat of criminal prosecution against J. H. C. Ail, John E. AU, 
or any one else with référence to it; that he was at a number of di- 
rectors' meetings and met the officiais of the bank, and not one of them 
ever directed or authorized him to institute criminal prosecution ; that 
the sole purpose of the bank was to coUect its money if it could, or 
as much of it as possible; that the statement of Percy H. AU as to 
what occurred in his office, to wit, that it was donc under threat 
of prosecution, was absolutely untrue; that in the whole matter the 
attitude of the bank to John E. AU as a criminal eut no figure at ail ; 
that if any instructions had been given by the bank that they would 
hâve been given to him, and that he would hâve foUowed them, but 
none were given. 

In addition to this, W. Q. Hughes, clerk and attorney in fact of 
AU & Son, testified as foUows: 

"Q. Had there not been a warrant taken out for the junior member of that 
flrra? A. I nevcr heard of It. 

"Q. By thls bank, by the offlcers of it? A. I never heard of It. 

"Q. Was that mortgage given as a condition that the prosecution should not 
be pressedV A. Not that I know of. 

"Q. Ton do not know anything, theh, about any criminal prosecution against 
John AU; that is his name, isn't Itî A. No, sir; I know nothing about It ; 
John E. Ail." 

It is reasonable to assume that, if there had been any threats to 
prosecute, this witness, owing to his relation to the firm of AU & Son, 
would hâve had knowledge of the same. The foregoing is, we think, 
a fair statement of the facts bearing upon the contentions of the par- 
ties in the court below. 

As we hâve stated, appellee bases her suit upon the theory that she 
was under duress by virtue of the threats to prosecute lier son, and 
therefore did not exercise her own free will at the time she conveyed 
the land in question to her son Harry W. AU. However, the court 
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below failed to find that the appellee was under duress at the timé 
that she executed the deed. In referring to this phase of the ques- 
tion, the court stated that under the South Carolina décisions "it is 
not a question of duress, but a question of the illegality of the con- 
sidération of the contract." 

It is well settled that, where one seeks to cancel a deed or other 
written instrument upon the ground that the grantor was under du- 
ress at the time of the exécution of the same, it must affirmatively ap- 
pear that the exécution of such deed or instrument was procured by 
threats or undue influence. The court below, in referring to the 
ground upon which it based its décision, said: 

"In the présent case It Is found as a conclusion of fact that the National 
Bank of Savannah, through its offlcers, nnder the drcumstances of the case, 
was reasonably chargea wlth the knowledge that the motive actuating ths 
complalnant in making the deed of conveyancc to her son Harry W. AU was 
to save her son John E. AU from crlmlnal prosecutlon, and It Is further found 
as a conclusion of law that that deed of conveyance la, as agalnst the défend- 
ants Harry W. Ail and the National Bahk of Savannah, nuU and void." 

When the matter waS before the court for rehearing, the District 
Court also said: 

"Where the machinery of the law and the administration of public Justice 
Is not set in action by tbose who should do so because of some flnancial bene- 
flt to Inure to the party who should be the prosecuting witness, It is another 
tbing ; and it is not the resuit whlch the law désires to allow consumraatea." 

The décision of the court as to this point may be epitomized as fol- 
lows: 

(a) That the conveyance was illégal, because the motive influencing 
Mrs. Ail was to save her son from prosecution. 

(b) Appellant was reasonably charged with knowledge of such mo- 
tive. 

(c) Appellee's son was guilty of a crime. 

(d) His guilt was known to ail. 

(e) The bank was active in obtaining the deed, and it is further in- 
sisted by counsel for appellee that the fact that the appellee's son was 
not prosecuted is a strong circumstance tending to show that the 
conveyance was illégal. 

[ 1 ] The question theref ore arises as to whether the évidence is such 
as to warrant the court in the finding that the considération was il- 
légal. It is true that the évidence of the appellee and her witnesses 
tends to show that she was under duress at the time of the exécution 
of the deed ; but does the whole évidence, and especially when we con- 
sider the évidence offered by the appellant, warrant the finding that 
the appellee at the time she executed this instrument, executed the 
same on account of the threats made by the bank or its agents to prose- 
cute and imprison her son? 

In order to arrive at a correct conclusion as respects this point, we 
must consider the transaction as a whole, and when we do this we 
find that the évidence offered by appellee is wholly inconsistent with 
the position she now takes. The characters of the attomeys who tes- 
tified in this case are good. Two of the witnesses are members of a 
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reputable firm of attomeys, and we feel that full credence should be 
given to their testimony, and this is especially true in view of the 
conduct of the appellee. At the inception of the whole matter she 
knew that the conduct of her son had been such as to render him liable 
in the event he should be prosecuted on a criminal charge. It was but 
natural that she should feel a tender solicitude for her son, and that 
she should be desirous of shielding him from imprisonment. This was 
a laudable sentiment, and one that would be entertained by any mother 
under such circumstances, even though no one had ever intimated that 
it was proposed to institute a criminal action. In nine cases out of ten, 
any father or mother, knowing that a child was liable to a criminal 
prosecution, would not hâve hesitated a moment to do anything that 
might save the child; but where it appears that such action on the 
part of the parent was due to the knowledge of the fact that her son 
had committed a crime, and not owing to any threat to prosecute him, 
it could not be held sufficient to invalidate any paper that is executed. 

As we bave stated, the court did not find as a fact that she was de- 
prived of her own free will, and therefore executed the deed under du- 
ress, which we think conclusively détermines this case adversely to 
the contention of the appellee. The évidence of Mr. Gazan, which is 
plain and explicit, clearly shows that no effort was made by the bank 
to intimidate or coerce appellee, and the testimony of Mr. Gazan is 
strongly corroborated. It affirmatively appears that the first point 
raised by the appellee and her husband was that she was anxious that 
a plan might be adopted by which she was not to be liable beyond the 
value of the river place. This matter was fînally adjusted by a plan 
worked out by her own counsel, Mr. Patterson. After this point had 
been adjusted, it appears that the husband inquired as to whether, as 
a condition précèdent to the signing of the deed, the bank would give 
him a paper writing stating that there would not be any prosecution of 
his son, and in reply to this proposition Mr. Gazan made it very 
plain that he was not there to discuss the criminal side of the case, 
and that the only motive he had was to secure as much of the debt 
as possible; and, continuing he stated, "If that is your attitude, then 
we stop where we are ;" and the statement of Mr. Patterson, who was 
then and there representing appellee as her counsel — i. e., "Mr. AU, 
there bas been nothing said hère about any criminal prosecution, and 
that is a matter which the future only can take care of" — is very sig- 
nificant and corroborâtes the évidence of Mr. Gazan. 

Deed was prepared by Mr. Patterson, as attomey for appellee, 
in pursuance of the instructions that she gave him, and the terms of 
the same are plain and explicit, and could hâve left no doubt upon her 
mind as to the real import of the transaction. There were five persons 
présent at the time the deed was executed, four of whom corroborated 
the évidence ofïered by the bank as to this point. It is furthér insist- 
ed that it is significant that the appellee did not bring her action to 
set aside the deed until aftçr the statute of limitations applying to the 
offense with which her son was charged, had expired. 

In order to bring this case within the rule announced by the court 
below, it must appear that the bank threatened a criminal prosecution 
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of the son, or did something that created the impression upon the mind 
of the mother that, uniess she signed the deed, her son would be 
prosecuted and imprisoned. It was but natural that shp should hâve 
realized the enormity of the crime which her son had committed, and 
being anxious to save him f rom punishment she executed the deed ; 
but uniess it can be shown that the bank not only threatened such 
prosecution, but also agreed not to prosecute the son, it could not be 
said that her act was not that of her own free will. 
The second assignment of error is to the effect that the court — 

"erred in not holding speclflcally that, even If the purpose of Mrs. AU in exe- 
cuting deed to Harry W. Ail was to prevent a criminal prosecution agaiiist 
her son, John E. AU, such state of mind was not brought about by any act of 
thls défendant, was not Icnown to It, and that its sole purpose in the transac- 
tion was to obtain security for a debt justly and legally owing to it by John 
B. Ail, son of this défendant, and that this défendant had no reason to ex- 
pect that the purpose of Mrs. AU in executlng the deed waa other than to 
secure the debt of her son." 

The évidence above quoted applies with equal force to this assign- 
ment, showing as it does, we think, most conclusively that the bank did 
nothing to bring about the state of mind of Mrs. AU which prompted 
her to sign the deed. The real question agitating the mind of Mrs. Ail 
was as to whether she would become liable for any amount of the debt 
that might remain unsatisfied after the sale of the land upon which she 
was to give the mortgage to the bank, and that the fact that the advice 
given by her attorney, Mr. Patterson, was accepted by the appellee's 
husband, upon which she acted, clearly indicates that that point was 
the one thing about which her mind was in doubt. The following 
question and answer of the witness Patterson seems to settle that ques- 
tion beyond peradventure. The witness was interrogated as foUows: 

"Q. But the final transaction that was made upon your advice as attorney 
for Mrs. AU? A. I will say that Mr. AU accepted my advice, and he did not 
allow his wlfe to exécute that mortgage." 

This clearly shows that in any preliminary steps that were taken by 
the appellee she was guided solely by the advice of her attorney, and 
it is but reasonable to assume that the point we mention was the one 
in which she was unsettled in her mind and about which there is not a 
scintilla of évidence to show that the bank either directly or indirectly 
undertook to influence her in that respect; in other words, we thinîc 
that the fact being established that she only wanted to guard against 
any liability that might occur against her personally tends strongly to 
show that she had made up her mind that it was her duty as a mother 
to become security for her son, provided she could hâve this point 
cleared up, so that she might know what she was doing. 

On the third assignment of error it is insisted that the court — 

"erred in not holding speciUcally that, in order to avold the deed executed 
by plalntiflf, It was neeessary for her to show, not only that it was wlthout con- 
sidération, but also that she was caused to exécute the deed by such duri>ss, 
espressly or Impliedly exerted upon her by this défendant, as would resuit in 
her being compelled to exécute the same through fear of prosecution of her 
son, and not as an act of her own free will." 
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In other words, that the Court erred in not holding that the — 
"prépondérance of the testimony showed that no such duress had been exer- 
clsed upon the plalntiff by the bank or any of its agents." 

We hâve aiready, in referring to the other assignments of error, 
fully covered this point. However, we will group the third and fourth 
assignments of error together in order that we may discuss them at 
the same time. 

[2] Hère we hâve the deed of Mrs. Ail as the final resuit of the 
negotiations between her and the bank, or its agents, and it clearly 
appears from ail the testimony that before she executed the deed she 
took such steps as an ordinarily prudent person would take in order 
to safeguard her interest; and under thèse circumstances can it 
be found from the testimony that there were such threats to prosecute 
her son as to deprive her of the exercise of her own free will and 
thereby render her incapable of giving her légal assent, or whether 
there was no légal considération moving her to exécute the instrument 
in question? 

It should be borne in mind that no warrant was issued, nor does it 
appear that any steps were taken to secure a warrant, or to restrain the 
défendant from his liberty, on account of the transaction between 
the son and the bank ; therefore we must conclude that there was no 
criminal procédure imminent at that time against John E. AU. 

In 14 Cyc. 1123, it is stated that duress is — 

"a condition of mlnd produced by Iraproper external pressure or influence 
that praetieally destroys the free agency of a party and causes him to do 
an act or form a contract not of his own volition." 

In United States, Lyon et al. v. Huckabee, 16 Wall. 414, 431 (21 
L. Ed. 457), the Suprême Court said: 

" • • • If there be compulslon, there is no blndlng consent, and it Is 
well settled that moral compulslon, such as that produced by threats to take 
llfe or to Inflict great bodily harm, as well as that produced by Imprlsonment, 
Is sufflcient in légal contemplation to destroy free agency, without which there 
can be no contract, because in that state of the case there is no consent. Un- 
lawful duress Ig a good défense to a contract, if It Includes such degree of con- 
straint or danger, elther actually Infllcted or threatened and Impending, as la 
sufflcient in severity or appréhension to overcome the mlnd and will of a 
person of ordlnary flrmness." 

It is further significant that Mrs. Ail, after the conférence with 
Mr. Gazan, was given ample time in which to détermine what she 
should do, and it must also be borne in mind that when the parties met 
at Barnwell she had her représentative there in the person of her 
husband, who assented to the transaction. The lower court, among 
other things, said: 

"It Is found as a conclusion of fact that the National Bank of Savannah, 
through its offlcers, under the circumstances of the case, waa reasonably 
chargea with the knowledge that the motive actuatlng the complainant in 
making the deed • * • was to save her son • • • from criminal 
prosecutlon." 

While thèse findings pertain to the question of duress, they certainly 
hâve no place in dealing with the considération of the contract. In 
9 Cyc. 320, itis said: 
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"Motive and considération must be distinct, for they are not the same thlng. 
The fact that tliere Is a motive for a promise does not provide the élément of 
considération." 

It is insisted by counsel for appellant that, inasmuch as there was 
an extension of the indebtedness of John E. Ail during the period of 
1910 to 1914, this in itself would be sufficient légal considération, and, 
in the absence of a promise on the part of the bank to compound a 
felony, would not vitiate the contract for lack of considération. 

It is conceded that John AU secured a crédit by his mother be- 
coming security for him. 

"A beneflt to a thlrd person Is a sufflclent considération for a promise." 
9 Oyc. p. 316, and cases clted. 

Extension of time for the payment of a debt or the performance of 
an agreement is a sufficient considération to support a contract. 9 Cyc. 
p. 338, and cases cited. 

Admitting that Mrs. AU realized the fact that her son had violated 
the criminal law and was actuated by a désire to save him harmless 
from prosecution of such offense, this would not be sufficient in the 
absence of proof that the bank had agreed not to prosecute the son in 
the event the mortgage should be given, and that the bank had no 
knowledge of the cause moving her to exécute the deed in question, to 
invalidate the deed. This principle is weU settled in the case of Moyer 
V. Dodson, 212 Pa, 344, 61 Atl. 937, in which the court, among other 
things, said: 

"There Is nothing In the contention that the mortgage was glven to stop a 
threatened crhnlnal prosecution agalnst Dodson. Prlor to and at the time 
the agreement and mortgage were executed no prosecution had been brought 
agalnst Dodson. While he testlfles that the plalntlff and the latter's counsel 
told him he would be prosecuted If he dld not obtain the mortgage, It was 
not shown, nor is It even clalmed, that the plalntlff or hls counsel agreed not 
to prosecute If the mortgage was glven. The contract would not be vltlated 
unless the plalntlff agreed to abandon or suppress the prosecution agalnst 
Dodson. Johnson v. Allen [22 Fia. 224], 1 Am. St. Eep. 180; Oass Ck)unty 
Bank v. Brlcker [34 Neb. 516], 52 N. W. 575, 33 Am. St. Bep. 649." 

Also in the case of Fosdick v. Bamarsdale, 74 Mich. 302, 41 N. W. 
931 (1889), the court held that, in order to make a note void, the al- 
leged understanding that the plaintiff would not appear or prosecute 
the case against the défendant should bave been the understanding 
of the plaintiflf as well as the défendant. 

In Bankhead v. Shed, 80 S. C. 253, 61 S. E. 425, 16 U R. A. (N. S.) 
971, 15 Ann. Cas. 308, the Suprême Court, in referring to this phase 
of the question, said : 

"Moreover, In this case, there was no duress by Imprlsonment and no prose- 
cution had even been begun. At moat Oiere was a mère threat to prosecute 
under a Vold statute." 

After a careful examination we fail to fînd any décision of the 
South Carolina court to sustain the contention of the appeUee. In 
the case of Booker v. Wingo, 29 S. C. 122, 7 S. E. 52, the court of that 
State held : 
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"That contracta made solely on a compromise o£ Indictments wlll, as a rule, 
be set aside." 

There is nothing in the opinion of the court in that case which in- 
terfères in the slightest with the gênerai rule which applies to cases 
of this kind. After deciding as it did, the court, among other things, 
said: 

"But It Is recognlzed that tliere are exceptions. It was held, In the case 
of Banks v. Searles, 2 McMul. 356, that a note glven In part as compensation 
and partly to compromise a prosecutlon for assault and battery Is not void, the 
considération being adéquate to sustaln the action. In that caae, Judge 
O'Neall sald : Ther« is in every assault and battery a public offense and a civil 
injury. The 'compensation' of the latter bas always been recognlzed by the 
Imposition of a much less punishment when it has been made.' There Is also a 
civil injury In larceny, and we do not clearly see why the same prlneiple 
should not apply to It, at least to the estent of 'compensation' for the property 
appropriated. 

"Assumlng, however, that the inducement was illégal, to the extent of the 
déclaration of the défendant that he 'vsrould use hls Influence to hâve tne 
prosecution stopped,' does it necessarily foUow that the whole transaction 
must be declared vold ab Inltlo? We do not think so. The platntiff, nnder 
the advlce of her friends, entered Into the arrangement voluntarily. After the 
deed was executed and possession glven, she acqulesced for over 18 months, 
and. In the meantlme, the défendant had fully executed hls part of the agree- 
ment. We concur with the référée and circuit judge that the plalntlff and de- 
fendant were in pari delicto, and that equlty wiU not now, at her instance, 
déclare the whole transaction vold." 

[3] Even if it had been shown that the parties to this transaction 
were actuated by the motives as contended by the appellee, there is no 
escaping the proposition that such action on their part was in the na- 
ture of compounding a felony, and each party, as we hâve said, would 
be guilty of fraud. The court below recognized this principle when it 
said: 

"It may well be that the complainant, T. Gertrude AU, does not appear in 
a very admirable position. She was. In the opinion of the court, beyond 
doubt stimulated in her action by her désire to protect her son from criminai 
prosecutlon and punishment. She acted upon the pressure of her maternai 
feelings for the safeguardlng of her offspring." 

The fact that she did not institute this suit until after the statute 
of limitations of the state of Georgia relating to the compounding of 
a felony expired tends strongly to show that she appreciated the enor- 
mity of the crime which, according to her own testimony, he had 
committed, and that she was careful to take no action as respects the 
cancellation of the deed until she had gotten her "head out of the hal- 
ter." 

It is a well-settled maxim that he who cornes into equity must corne 
with clean hands, and that the law will leave wrongdoers where it 
finds them. In Creath's Administrator v. Sims, 5 How. (U. S.) 192, 
12 L. Ed. 111, the court said: 

"The followlng principles of equlty Jurisprudence may be afflrmed to be 
wlthout exception, namely: That whosoever would seek admission into a 
court of equlty must come with clean hands ; that such a court will never in- 
terfère In opposition to conscience or good faith ; that it will never be called 
Into activlty to remedy the conséquences of lâches or neglect, or the want of 
reasonable diligence." 
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In the case of Dent v. Ferguson, 132 U. S. 50, 10 Sup. Ct. 13, 33 
L. Ed. 242, the court announced the following rule: 

"Wherever two or more persons are engaged In a fraudulent transaction to 
injure another, neither law nor equlty will interfère to relieve elther of those 
persons, as against the otlier, frora the conséquences of their own niisconduct. 
* * * The maxim, 'In pari dellcto potlor est conditlo defendentis,' must 
prevaîl. It is against the policy of the law to enable elther party, in coti- 
troversies between themselves, to enforce an agreement in fraud of the law, or 
which was made to injure another." 

[4] However, it is insisted by counsel for plaintiff that appellee's 
right of action is barred by the statute of South Carolina, and counsel 
for appellee replies to this proposition by saying that the cause of ac- 
tion did not accrue until the discovery of the fraud. We think that 
the contention of appellee as respects this point is untenable, inasmuch 
as the f acts rehed upon by appellee to cancel the deed, according to her 
own testimony, were known and fully understood by her at the time 
of the exécution of the deed. This being so, we must inquire as to 
whether a sufficient length of time had elapsed to bar appellee's right 
to recover. 

Counsel for appellants insists that this case comes within the pur- 
view of section 137, vol. 2, subdivision 6, of the Code of 1912, which 
is in the following language : 

"Any action for relief on the ground of fraud, in cases which heretofore were 
solely cognizable by the Court of Chancery, the cause of action in sueh case not 
to be deemed to hâve accrued until the discovery by the aggrieved party of the 
facts constituting the fraud." 

This being a suit for cancellation of a deed, it comes clearly within 
the provision "solely cognizable by the Court of Chancery." Fur- 
thermore, it is "an action for relief on the ground of fraud" within 
the meaning of the term "in equity jurisprudence." In the case of 
Smith V. Linder, 77 S. C. 535, 58 S. E. 610, and Tucker v. Weathers- 
bee, 98 S. C. 403, 82 S. E. 638, the Suprême Court of that state held 
that a suit in equity to set aside conveyances in fraud of creditors is 
barred within six years after creditors had knowledge of facts suffi- 
cient to put them on inquiry which, if foUowed up, would hâve dis- 
closed the fraud. In the case of Dupont v. Du Bos, 52 S. C. 244, 29 
S. E. 665, where it was sought to cancel a forged deed, the court said: 

"At law fraud must be taken advantage of within six years of Its discovery. 
Where, however, an équitable action must be brought, by analogy a court of 
equlty will foUow the period flxed in law cases by statute." 

It is insisted by appellee that duress is not a species of fraud, and 
that therefore this statute does not apply. In 14 Cyc. § 1123, in re- 
ferring to "duress" it is said to be "a species of fraud in which com- 
pulsion in some form takes the place of déception in accomplishing the 
injury." The doctrine is well stated in Pomeroy's Equity Jurispru- 
dence, vol. IV, paragraphs 922 and 936, paragraph 922 being in the fol- 
lowing language : 

"Construcflve fraud s slmply a term applled to a great varlety of transac- 
tions, having little resemblance elther in form or in nature, which equity re- 
gards as wrongful, to which it attributes the same or slmilar effects as those 
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which follow from actual fraud, and for whlch It gtves the same or similar 
relief as that granted In cases of real fraud. It covers différent grades ol 
■wrong. It embraces contracts Illégal, and therefore vold at law as well as in 
equity ; transactions voidable in equity because contrary to public pollcy ; 
and transactions which merely raise a presumption of wrong, and throw upou 
the party benefited the burden of proving hls innocence and the absence of 
fault." 

And in paragraph 936 it îs said : 

"It is unnecessary to dlscuss the meaning of the phrase 'contra bonos mores,' 
since the doctrine is famillar. It iS" enough to say that ail agreements in 
whlch the considération past or future, or the executory terms stlpulating for 
acts to be done or omitted, are contrary to good morals, are Illégal and void 
In equity, and with a very few exceptions at the common law. Thls doctrine 
applles in equity, whatever be the external form of the contract, or Its immé- 
diate purpose, or the partlcular nature of its illegallty. Among the most im- 
portant and familiar illustrations are the following: Cîontracts based upon 
the considération, elther past or future, of illiclt sexual Intercourse, or stlpu- 
lating of such future intercourse, or in any manner promoting or fumishing 
opportunlties for unlawful cohabitation or prostitution ; contracts whlch con- 
stltute or amount to champerty or maintenance, thèse belng highly criminal 
at the common law ; contracts, executed or executory, given under the consid- 
ération of or stipulating for the compoundlng of a felony, the forbearance to 
prosecute for a crime, or the abandonment of a pending criminal prosecution." 

The case of Brown v. Brown, 44 S. C. 378, 22 S. E. 412, is very 
much in point : 

"With regard to the fourtt exception, It may be better to state what the 
circuit judge did charge the jury on the subject of thç statute of limitations. 
He charged: 'A man bas six years from the discovery of fraud to attack that 
fraud — to attack the deed for fraud — six years from the time he discovera it ; 
that is. six years from the tlme he knows, or has sufflclent Information to put 
him on inqulry as to the facts which constitute the fraud. Well, if Brown, 
the deceased, knew what he was doing when he made that deed, or had notice 
of ail the circumstances of that deed, then the statute of limitations ran 
out at the end of six years, and he could not commence an action, nor those 
who conie after hlm, because the heirs at law stood in hls shoes.' The proposi- 
tions of law embraced in this charge are fully sustained by the cases of Beck 
T. Searson, 8 Rich. Eq. 130, and Klrksey v. Kelth, 11 Id. 33." 

Also in the case of McMillan v. Cheeney, 30 Minn. 519, 16 N. W. 
404, the Suprême Court of that state held that an action to set aside 
deeds of real estate obtained by threats, intimidation, and undue in- 
fluence was "an action for relief on the ground of fraud, and subject 
to a limitation of six years." 

[5] We are of the opinion that this statute applies to the instant 
case and that appellee's action is barred inasmuch as it appears that 
more than six years had elapsed before suit was instituted. Even if 
the statute in question did not apply to this case, we think appellee's 
cause of action is barred by lâches. She had knowledge of the pend- 
ency of the suit to foreclose the mortgage. It further appears tliat 
she did nothing to assert any right which she may hâve had, nor did 
she notify the bank that she claimed the title to the land, thus permit- 
ting the bank to proceed to foreclose the mortgage and by her silence 
the bank expended large sums of money, to wit, $280.49 in that pro- 
ceeding, in addition to employing attorneys to prosecute the same. 
260 F.— 25 
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If this statute were not in existence she would not only be estopped 
from ever thereafter asserting title to the premises in question, but 
she would be clearly barred by lâches. There are many cases in equity 
where, under peculiar circumstances, one is barred from right of re- 
covery by lâches wherein not even the time required by the statute of 
limitations in actions at law had expired. When we consider the at- 
titude of Mrs. AU, to which we hâve referred, we think that this is 
peculiarly a case where the rule relating to lâches should be applied. 
According to her own contention, if such be true, she is equally guilty 
with the bank of the offense of compounding a felony, and her sub- 
séquent conduct at every stage of the proceedings confirms this view. 
She cornes into court with unclean hands and under the circumstances 
a court of equity will not permit her to take advantage of her own 
wrong. 

We hâve carefuUy considered the various cases relied upon to sus- 
tain the contention of the appellee, but we are clearly of the opinion 
that they do not apply to the case at bar, inasmuch as the facts iipon 
which the décision in such cases is based are not analogous to the 
facts of this case. There are ail told 17 assignments of error, but we 
do not deem it necessary to discuss the others in view of what we 
bave already said. 

For the reasons stated, the decree of the lower court is reversed. 

Reversed. 



SAUNDBRS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit June 3, 1919.) 

No. 3180, 

1. CsrmJUAX. Law iS=>559 — Evidence — Inïebences — Verdict. 

A verdict may be based on a riglitful inference arising from the testl- 
mony, as well as on tlie direct testimony. 

2. Poisons <S=>2 — Haebison Act — Constitutionalitt. 

Tlie Harrison Anti-Narcotie Act (Comp. St. §§ 6287g-6287çi), relating to 
sales of narcotlc drugs and i)roliibitlng the sale direct to a consumer wltb- 
out a prescription Issued in good falQi by a physician in the course of his 
professlonal practlce, under the revehue powers of the fédéral govemment, 
is not invalid as an attempt by the fédéral govemment to exercise a 
police power, wlhch was not delegated, but was reserved to the states. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

A. L. Saunders and Léon S. Thompson were convicted of violating 
Harrison Anti-Narcotic Act Dec. 17, 1914, and they bring error. Af- 
firmed. 

Ralph Davis, of Memphis, Tenn., for plaintifïs in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

®S9For oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests à Indexes 
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WARRINGTON, Circuit Judge. December 11, 1917, A. L. Saun- 
ders, a Hcensed physician, and Léon S. Thompson, a druggist, both of 
Memphis, Tenn., were indicted for violation of the Act of Congress 
(Act Dec. 17, 1914, c. 1, 38 Stat. 785 [Comp. St. §§ 6287g-6287q]), 
known as the Harrison Anti-Narcotic Law. On the 18th of that month 
they were tried by court and jury and f ound guilty ; and on the f ollow- 
ing January 16th motion for new trial was denied and défendants were 
sentenced. 

The indictment in substance charged that under a fictitious prescrip- 
tion défendants sold and dispenséd one-eighth of an ounce of morphine 
sulphate, a derivative of opium, to one Joe Peak, without the written 
order form required by the act (38 Stat. 786, § 2 [Comp. St. § 6287h]), 
and that the offense was committed in this way : Saunders, on August 
9, 1917, made and issued to Peak a prescription for the drug, under 
date, however, of August lOth, and in the name and with the address 
of Florence McKnight, and not in the course of his professional prac- 
tice only, nor in good f aith to treat Peak as a patient for a disease or 
otherwise. Saunders also aided and abetted, induced and procured, 
Thompson to fill the prescription and to sell the morphine sulphate to 
Peak, and on the same day, August 9th, Thompson with knowledge of 
thèse facts filled the prescription and sold the morphine sulphate to 
Peak; such acts being committed with intent on the part of ÎJoth de- 
fendants to évade the provisions of the act mentioned. 

Motion to quash the indictment was overruled and pleas of not guilty 
were entered. Under the issues of fact thus presented the case was 
tried on proofs ofïered by both sides, including the testimony of de- 
fendants themselves. It was assumed throughout that défendants had 
each registered and also paid his tax, Saunders as a physician and 
Thompson as a druggist, and tliat Thompson had procured his drugs 
through the order forms prescribed. No motion for directed verdict 
was presented, but in the course of the charge request was made for 
spécial instructions, first, to limit the scope of certain téléphonie com- 
munications of Saunders, so as not to afïect Thompson, and, second, 
that if Saunders and Thompson were acting independently of each 
other, the one in writing and the other in filling prescriptions, neither 
could be convicted. Thereupon the court explained the charge in re- 
spect of both requests, and there is no réversible error in the charge or 
in the explanations given in pursuance of the requests mentioned, at 
least so far as such requests were made the subject of both exception 
and assignment. 

[1] The remaining assignments relate either in terms or in effect 
to the légal sufficiency of the judgment and of the évidence. Apart 
from a proposition of law presently to be noticed, it is perhaps enough 
to say of the assignments that as respects their relation to the évidence 
they hâve not been supported by any argument and are in practical 
effect waived ; it may, however, be added that the record discloses évi- 
dence directly tending to sustain the allégations of the indictment, and 
which, if believed, is sufficient in law to support the verdict as to each 

of the défendants (Kelly y, United States, 258 Fed. 392, C. C. A. 

, decided by this court January 7, 1919), and, besides, verdicts may 
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be rendered upon rîghtful inference arising from the évidence, as hère, 
as well as upon direct testimony (Robilio v. United States, 259 Fed. 
101, C. C. A. , decided by this court March 4, 1919). 

[2] The logic of the verdict is that Thompson sold the drug to Peak 
in pursuance of a prescription which he knew Saunders had not is- 
sued in good faith, but in furtherance of the sale ; and the only conceiv- 
able justification of the transaction must rest upon the theory that thèse 
two men through their partial observance of the act were in effect 
licensed to deal in the forbidden drug to any extent they desired. In- 
deed, the proposition of law urged and before alluded to is that the 
portion of the act which prohibits a person, qualified as Thompson was 
under the act, from selUng morphine sulphate directly to a consumer 
and without a prescription issued in good faith by a registered physi- 
cian in the course of his professional practice only, is distinctly a police 
régulation and unconstitutional. Such a view cannot be accepted; 
it is decisively answered by several récent décisions sustaining the 
validity of the act. Webb v. United States, 249 U. S. 96, 99, 39 Sup. 
Ct. 217; United States v. Doremus, 249 U. S. 86, 93 to 95, 39 Sup. 

Ct. 214; Stetson v. United States, 257 Fed. 689, C. C. A. , 

decided by this court May 12, 1919. The décision in Blunt v. United 

States, 255 Fed. 332, C. C. A. (C. C. A. 7), relied on by coun- 

sel, is on its facts inapplicable to the instant case, and, moreover, so 
far as the décision holds a portion of section 2 of the act to be con- 
stitutionally invalid, it must be regarded as overruled 

The judgment is affirmed. 



FRIEDMAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Slxtli Circuit. June 3, 1919.) 

No. 3187. 

1. Poisons <S=>4 — Narcotics — Harrison Act — Prescriptions. 

Under Harrison Antl-Narcotlc Act, § 2 (Comp. St. § 6287h), a druggist 
fllling a prescription for narcotics, issued to an addict, is not justlfied iii 
fiUing the prescription, regardless of the fact that he knows or bas rea.sou 
to know it was not issued in good faith. 

2. Criminal liAW <S=743 — Province of Jury — Ckedibilitt of Witness 

The jury is the sole judge of the credibility of witnesses. 
8. Poisons <S=>9 — Harrison Act — Violation — Evidence. 

In a prosecution, under Pénal Code, § 37 (Comp. St. § 10201), for conspira- 
cy to violate Harrison Antl-Narcotic Act (Comp. St. §§ 6287g-6287(i), évi- 
dence field sufficient to sustain a conviction of druggists, who consjtired 
with a physician vi-ho wrote prescriptions for addicts, not in good faith 
and without regard to any treatment. 
4. CoNSPiRACT <@=>43(5) — Evidence — Ovebt Acts. 

In a prosecution, under Pénal Code, § 37 (Comp. St { 10201), brought 
against druggists and a physician for conspiracy to violate Harrison Aiui- 
Nareotlc Act (Comp. St. §§ 6287g-6287q), where purchases of narcotics 
by the druggist were alleged as overt acts, purchases in excess of thoso 
alleged were provable as addltional and similar overt acts. 
6. CoNSPiBACT <®=>45 — Evidence. 

In a prosecution against druggists and a physician for conspiracy for 
violation of the Harrison Anti-Narcotic Act (Comp. St. §i 6287g-6287q), 

^EsFor other cases see same topic & K£2Y-NUMBER in al) Key-Numbered Digests & Indexes 
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by nnlawful sales of narcotlcs, évidence ot quantitles of narcotics purchas- 
ed by the druggists was admissible. ' 

6. CoNSPiBACY >S=45 — Evidence. 

In a prosecutlon against druggists and a physlcian for conspiraey to 
violate Harrison Anti-Narcotic Aet (Comp. St. §§ e287g-6287a), by un- 
lawful sales of narcotics, évidence of the number of narcotic prescriptions 
fiUed by tbe druggists, as eompared with the number of prescriptions 
fiUed by other druggists, is admissible. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Benjamin Friedman and others were convicted under Pénal Code, 
§ 37, of a conspiraey to violate Harrison Anti-Narcotic Act Dec. 
17, 1914, and they bring error. Affirmed. 

See, also, 224 Fed. 276. Certiorari denied 250 U. S. 671, 40 Sup. 
Ct. 15, 64 L. Ed. . 

Ralph Davis, of Memphis, Tenn., for plaintiffs in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Plaintiffs in error complain of 
verdict against them and judgment thereon under the fîrst and second 
counts of an indictment in effect charging that they conspired con- 
trary to section 37 of the Pénal Code (Act March 4, 1909, c. 321, 35 
Stat. 1096 [Comp. St. § 10201]) to violate the Act of Decemberl7, 
1914 (38 Stat. 785, c. 1 [Comp. St. §§ 6287g-6287q]), known as the 
Harrison Anti-Narcotic Law. Motions to quash the indictment were 
overruled as to those counts, but sustained in respect of a third count, 
in which Friedman alone was charged with violation of the Anti-Nar- 
cotic Law. 

The first count in substance charged that Friedman and the Thomp- 
sons, in January, 1917, and continuously thereafter until the date of 
the indictment, December 3, 1917, at Memphis, Tenn., unlawfuUy con- 
spired and agreed among themselves to sell and dispense large quan- 
titles of morphine sulphate, a derivative of opium, to divers persons 
to the grand jurors unknown and without the written order forms - 
required by the act; the plan of the conspiraey being as follows: 
Friedman, a physician and registered under the act, was to prépare 
and deliver prescriptions for morphine sulphate to applicants who 
were in fact or were claiming to be addicted to the use of narcotic 
drugs, though not with an intent on his part in good faith or in the 
course of his professional practice only to meet the immédiate needs 
or to efïect a cure of such persons, but for the purpose of catering to 
and satisfying their cravings, and the Thompsons, being engaged in 
business and registered under the act as retail druggists, were to fill 
thèse prescriptions and sell and dispense the drug for the purpose 
mentioned and not in the conduct of a lawful business. That in pursu- 
ance of the conspiraey, and to effect its object, défendants unlawfuUy 
committed the following acts at Memphis: (1) On or about August 1, 

^=oPor other cases see same topic & KBY-NUMBBR In ail Key-N umbered Dlgests & Indexe* 
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1917, Friedman made and signed a prescription in the name of F. Has- 
sel, with a definite address in New Orléans, for ten one-eighth ounces 
of morphine sulphate, delivering the prescription to Homer Vance, 
and it was filled by the Thompsons and subsequently found in their 
files; (2) on or about the 4th of the same month, Friedman made 
and signed a prescription in the name of Homer Vance, with spécifie 
address in New Orléans and for a like quantity of morphine sul- 
phate, and the Thompsons filled this prescription and it was also 
ifound in their files. 

The second count is substantially the same as the first, except that 
the object charged was to "buy and obtain opium, coca leaves, their 
salts, derivatives, or préparations thereof, by means of order forms 
issued" as provided by the act, for purposes other than the lawful use 
or sale thereof or the legitimate practice of a profession ; the défend- 
ants were to carry out the conspiracy in the manner alleged in the 
first count; that in pursuance of the conspiracy, and to efïect its ob- 
ject, the défendants at Memphis "did unlawfully * * * do the 
foUowing acts": On or about July 16, 1917, the Thompsons pur- 
chased of the Van Vleet-Mansfield Drug Company and of the Hessig- 
EUis Drug Company of Memphis, and on govemment order forms is- 
sued under the provisions of the act, "large quantities of morphine 
sulphate." 

[1] The évidence took rather a wide range, and so far developed 
into mère questions of fact that no request was made for spécial in- 
structions to the jury. The court deFivered a gênerai charge to which 
no exception was reserved, and for that reason the charge is not in- 
cluded in the record. It is therefore to be presumed that the jury was 
fully and rightly instructed both as to tiie law and the issues of 
fact. Défendants nevertheless filed motion for new trial which was 
in part a renewal of the motions to quash the first and second counts 
of the indictment, and the grounds so relied on are by référence car- 
ried into the assignments of error. The position thus taken assumes 
that it is not the true intent of section 2 of the act (Comp. St. § 
6287h), that indeed it was not within the power of Congress to re- 
quire persons situated as défendants were to concern themseives, either 
about questions of good faith respecting the issue or the filling of 
prescriptions for persons adclicted to the use of narcotic drugs, or 
about the use of order forms when selling the drugs to such persons. 
This position is not tenable. The same view in efifect was urged and 
denied in the récent case of Webb v. United States, 249 U. S. 96, 
99, 39 Sup. Ct. 217, 63 L. Ed. 497, wherein the first and second counts 
of the indictment involved were in marked resemblance to the first 
and second counts of the indictment in the instant case. And see 
United States v. Doremus, 249 U. S. 86, 93, 95, 39 Sup. Ct. 214, 63 L. 

Ed. 493; Stetson v. United States, 257 Fed. 689, C. C. A. , 

decided by this court May 12, 1919; Saunders & Thompson v. United 
States, 260 Fed. 386, C. C. A. , decided to-day by this court. 

[2, 3] The assignments of error relied on deny (1) sufSciency of 
évidence to support the verdict and (2) admissibility of certain testi- 
mony. The arguments amount to an admission that Friedman was 
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accustomed to issue prescriptions for morphine sulphate to persons 
addicted to the use of narcotic drugs, in excess of any immédiate need 
and net intending to eiïect a cure, and that when tliese prescriptions 
were presented to the Thompsons they filled them, sold the prescribed 
drugs to the users, and placed the prescriptions in their files. The 
real controversy hinges on the présence or not of évidence tending to 
show the alleged concert of action, the conspiracy, of the défendants, 
and a common intent touching the issue and filling of the prescriptions 
and the sales as well as the purchases of drugs ; in a word, is it suffi- 
ciently shown that there was a joint object to acquire the morphine 
and upon simulated prescriptions and without order forms to effect its 
sale to habituai users? Défendants do not seem to appreciate the 
manifest import of some of the évidence. For example, in a period 
of upwards of six months next preceding the date of the last overt 
act alleged in the first count, the Thompsons filled 9,642 prescriptions 
for narcotic drugs and only 107 for nonnarcotic drugs, and of the 
former Friedman wrote and issued 3,230. Evidence was received to 
show comparison between the Thompsons' prescriptions and those of 
a number of other druggists in Memphis during the period stated. 
The average number of narcotic prescriptions filled by the other drug- 
gists does not distinctly appear, though it is to be inferred from their 
purchases of the dnig that the number was very small, amounting at 
most to only a few hundred, while the number of nonnarcotic pre- 
scriptions filled, for instance, by three of them, averaged more than 
12,000 each. Within this period the Thompsons purchased of the two 
drug companies named in the second count about 20 times as much 
morphine as was purchased by any other retail druggist appearing 
in the record, and something like 60 times as much as was bought 
by the average retail druggist doing a larger gênerai business in Mem- 
phis. 

Further, Homer Vance, who had been a user of the drug, came from 
New Orléans and applied twice wîthin four days to Friedman for 
morphine, and was given at each time a prescription, the first being 
in a fictitious name, for 10 drachms of morphine sulphate, each pre- 
scription purporting to be for "30 days' supply." There is also testi- 
mony tending to show that on a number of occasions Friedman gave 
more than one prescription for morphine at the same time to the same 
person, but under différent names ; that at least in the Vance transac- 
tions Friedman arranged with the Thompsons to hâve them fill the 
prescriptions; that the Thompsons never refused to fill his prescrip- 
tions, while they were refused by some of the other druggists, and 
were not even presented at other well-known drug stores. Not a 
word of criticism appears in respect of the credibility of the other 
druggists who testified, or of the représentative character of their 
business; and, assuming the credibiHty of ail the witnesses called by 
the govemment, the inferences naturally arising from their testimony 
and pointing to a common understanding and concert of action on the 
part of défendants can scarcely escape attention or be misunderstood. 
Judge McCall was asked to grant a new trial for the reason, among 
others, that the évidence was insufficient to support the verdict, and 
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with the advantage of having seen and heard ail die witnesses wlien 
testifying he denied the motion. We are hence constrained to say of 
the présent défendants' contention as we recently had occasion to say 
in another case: 

"Their motion for new trial upon this ground was overruled, and the roconl 
mal<es clear tliat this court carinot interfère. If the testimony offiered for thi> 
government was triie, the défendants were guilty ; and the jury is the solo 
jadge of the crediblUty of witnesses." Mayer & Persica v. United States, 

259 Fed. 216, C. C. A. , deeided January 7, 1919. And see citations in 

Saunders & Thompson v. United States, supra. 

[4, 5] It is insisted that the quantity of narcotic drugs purchased 
by the Thompsons was not relevant to any issue in the case. This is 
to overlook the purchases alleged in the second cotmt as overt acts. 
Even if the purchases proved exceeded those so alleged, such excess 
purchases were provable as additional and similar overt acts, although 
not specifically set out in the indictment. Heike v. United States, 227 
U. S. 131, 145, 33 Sup. Ct. 226, 57 L,. Ed. 450, Ann. Cas. 1914C, 128; 
Houston V. United States, 217 Fed. 852, 858, 133 C. C. A. 562 (C. C. 
A. 9). Further, thèse purchases were items of évidence which, wheii 
considered in connection with other related matters, tended to show 
the character of the business carried on by the Thompsons. Naturally 
an inquiry would arise whether such a quantity was necessary to the 
conduct of any legitimate drug business. 

[6] This brings into review another objection urged for défendants. 
It is said that évidence was inadmissible to show the quantities cî 
narcotic drugs purchased and sold, as also the quantities of nonnarcotic 
drugs sold, by other druggists. Such évidence was cakulated to fur- 
nish a fair test of the true nature and purposes of the Thompson busi- 
ness. It is not suggested, much less shown, that there was anythinç 
peculiar to the business of the other and neighboring druggists in 
Memphis which would difïerentiate their business from any legitimate 
drug business ; and it cannot be doubted that the purchases and sales 
involved in the business of each of a number of différent druggists in 
the vicinity would afiford appropriate means of testing the character 
of the particular drug business under inquiry. We had occasion to 
consider questions similar to thèse in the case of Webb v. United 
States, before cited. We thought that facts there disclosed, which 
were kindred to the instant facts, gave color to the transactions in- 
volved in the vital issues, and we see no reason why this is not true 
hère. The question of admissibility of such évidence cannot be test- 
ed by référence alone to any single fact; it is the sum of the facts 
so collocated and presented from which the claimed related features 
must be determined. 

Other assignments of error are presented, which we do not dis- 
cuss; but so far as based on objection and exception they do not 
appear to be well taken. 

The judgment must be affirmed. 
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STOCKTARDS LOAN CO. v. NICHOLS et aL 

(Circuit Court of Appeals, Eighth Circuit. August 15, 1919.) 

No. 5378. 

1. Chattbl Moktgages <3=5l57(2) — Immatehial Evidence. 

On an issue as to wliether défendants liad notice of a chattel mortgage 
on cattle before pureliasiiig tliem, where a vvitness testlfled to glving sudi 
notice verbally to one of défendants, the date of a conversation betvpeen 
tlie two after the purchase, wlieu it was not claimed tliat sucb notice was 
given, was Immaterial, and the admission over objection of évidence to flx 
such date vpas error. 

2. WlTNESSES <@=414(1) COESOBOEATIVE EVIDENCE. 

Where a vvitness testified positively from his Independent recoUection 
as to the date of a transaction, cliecks which he testified were given by 
him at about the sauie time were Inadmissible to corrol)orate hls tes- 
tlmony as to such date. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Thomas C. Munger, Judge. 

Action at law by the Stockyards L,oan Company against James 
Nichols, William B. Miller, and William M. Brisco. Judgment for 
défendants, and plaintiiï brings error. Reversed. 

R. F. Blair, of Tulsa, 0kl., and B. F. Deatherage, of Kansas City, 
Mo., for plaintiff in error. 

William B. Moore and W W. Nofïsinger, both of Muskogee, 
0kl., for défendants in error, 

Before SANBORN and CARLAND, Circuit Judges, and YOU- 
MANS, District Judge. 

SANBORN, Circuit Judge. The Stockyards Loan Company, the 
plaintifï below, loaned about $10,000 to Nichols on January 2, 1915, 
and Nichols then gave his note and a chattel mortgage to the loan 
Company on his cattle to secure the payment of this debt. A copy 
of this mortgage was filed in the oiïice of the county clerk of Cherokee 
county, Okl., where the cattle were situated, on January 12, 1915; 
but the filing of this copy was insufficient tmder the statutes of Okla- 
homa to give notice of the existence or of the terms of the mortgage 
to a subséquent innocent purchaser of the cattle for value from 
Nichols. Stockyards Loan Co. v. Nichols, 243 Fed. 511, 515, 517, 
156 C. C. A. 209, 1 A. L. R. 547. About February 8, 1915, Nichols 
sold and delivered the mortgaged cattle to the défendants Miller and 
Briscoe, and thereafter the plaintiff by means of this action, replevined 
them. Miller and Briscoe defended, on the ground that they had 
hought and paid to Nichols full value for the cattle without any notice 
of the chattel mortgage, or of any claim of the plaintifï to any lien 
upon the cattle, and the chief issue at the trial below was whether 
or not the défendants had such notice, before their purchase, of the 
plaintiff's dealing with Nichols, as would hâve caused a person of 
ordinary prudence in their situation to hâve màde such inquiry before 
the purchase as would hâve inf ormed him of the chattel mortgage. 

$=3For other cases see same toplc & KE1T-NX7MBER in aU Ke)r-Numb«red Dlgests & Indexes 
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The fact that some time after February 8, 1915, when Miller and 
Briscoe bought the cattle, they had such notice of the mortgage was 
conceded, and the real issue at the trial became whether they first 
received such notice before the date of their purchase. Upon this 
subject C. D. Waller testified that he and Nichols lived at Hulbert; 
that in 1915 he was the assistant cashier of the First National Bank 
of Hulbert; that about the middle or the latter part of January, 1915, 
and prior to the time when Miller and Briscoe bought the cattle f rom 
Nichols, Miller was at Hulbert for the purpose of buying hogs; that 
it was the custom of the banks to charge exchange on checks drawn 
upon outside banks; that early one morning Miller came into the 
bank to see what the bank would charge for exchange on checks, and 
asked him where Nichols was getting this money to buy cattle with ; 
and he told him that he had procured a loan for Nichols from the 
Stockyards Loan Company, in Kansas City, on the cattle that Nichols 
was then buying. Upon his cross-examination, in answer to questions 
by counsel for the défendants, he testified that he did not know 
whether Miller bought any hogs that trip or not; that he was there 
several times during January and February, and he had other con- 
versations with him, but no other conversation conceming Nichols 
and his stock buying. Asked, "Why does the fact of his coming there 
to purchase hogs fix January in your mind?" he answered, "Because 
he was over there before the time he bought the cattle, the Ist of 
February." Asked, "You didn't know when he bought the cattle, 
did you?" he answered, "I knew it by the check that was deposited 
there." 

On the other hand, the défendant Miller testified that he never, 
'during the middle or latter part of January, 1915, or at any other 
time, had any conversation with Waller, in, which he asked him 
where Nichols was getting the money to buy thèse cattle with, or in 
which Waller told him that he had secured a loan for $10,000 from 
the Stockyards Loan Company, of Kansas City, on the cattle Nichols 
was then buying; that he was not at Hulbert in January, 1915; 
that he went to Hulbert about the 25th of February, stayed there until 
the 2d of March, and bought some hogs; that about the 25th he 
had a conversation with Mr. Nowlin, another officer of the bank, 
about the payment of exchange on checks for hogs he was going 
to buy ; that the first time he saw Waller, knowing who he was, was 
on March 1, 1915; that the way he knew it was the Ist of March 
was by his check; that he went to the bank to pay the exchange on 
thèse checks, found Waller, and asked him to figure out his exchange, 
told him he would pay him, and did so ; that he never had any other 
talk with Waller about exchange on hog checks. The witness then 
testified that about 20 checks made by the défendants, payable to 
numerous third parties, and dated from February 26, 1915, to March 
1, 1915, inclusive, were the checks he gave for the purchase of hogs 
on which he paid this exchange, and the défendants then offered thèse 
checks in évidence. The plaintiflf objected to their introduction, on 
the grounds that they were incompétent, irrelevant, and immaterial, 
and that they did not tend to support or shed any light upon any is- 
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sue in the case. This objection was overruled; the court received 
the checks in évidence, as it said, "as évidence on the date of the trans- 
action" ; the plaintiff excepted, and it now assigns this ruling as error. 

[1] The pertinent issue was whether or not Miller received notice 
of the plaintifï's loan to Nichols upon the cattle before he and his 
partner bought them on February 8, 1915. Waller had testified that 
he gave him such notice in January, 1915, before the défendants 
purchased the cattle. Miller had testified that Waller never gave 
him any notice, but that he had a conversation with him on March 
1, 1915, long after the purchase, in which Miller did not give any 
such notice, and that he (Miller) knew that this latter conversation 
was on March 1, 1915, because on that date he paid exchange on his 
hog checks to third persons, which were dated about that time; but 
the hog checks had no tendency to prove that the notice in issue was 
or was not given, or that it was or was not given prior to February 
8, 1915. 

It is contended that they were admissible to prove the date of the 
transaction. The date of what transaction? The only date the 
checks could hâve any tendency to prove is the date when Miller 
testifies he paid the exchange, and he testifies that no notice was 
given him by Waller on that day, and no witness cornes to say that 
there was. That date is therefore immaterial. The only material 
date is the date the notice was given, and, as the checks hâve no 
tendency to indicate the date when any notice was given, they are 
irrelevant and immaterial to any issue in this case; nor would they 
hâve been admissible, if the date when Miller testified he paid his 
exchange, and received no notice, had been material. 

[2] Under that supposition, if the witness Miller had testified that 
he knew the dates of the checks to be correct, that they were dated 
about the time that he paid the exchange and had the conversation 
about it with Waller, and that he did not recollect and could not 
testify at what time that conversation was, independent of the checks, 
then those checks might in that way hâve been made admissible évi- 
dence of his past recollection of the time of that conversation. In- 
surance Co. V. Weide, 76 U. S. (9 Wall.) 677, 680, 681, 19 L. Ed. 810; 
Jones on Evidence, § 883 ; Wigmore on Evidence, § 764. There 
was, however, no such qualifying testimony, and thèse checks were 
not admissible as the verified record of Miller's pa»t recollection. 
They were at most memoranda permissibly usable to stimulate or 
revive the présent recollection of the witness as to the date of his 
payment of the exchange and his conversations at that time. Such 
memoranda, although usable when properly verified to refresh the 
memory of the witness, are inadmissible in évidence on the ofïer of 
the party whose witness uses them to stimulate his recollection. It 
is not permissible to corroborate the testimony of his witness by the 
admission of such memoranda. Weaver v. Bromley, 65 Mich. 214, 31 
N. W. 839, 840, 841 ; Pahner v. Hartford Dredging Co., 73 Conn. 
182, 47 Atl. 125, 127 ; Commonwealth v. Ford, 130 Mass. 64, 66, 39 
Am. Rep. 426; Friendly v. l^ee, 20 Or. 202, 25 Pac. 396, 397; Com- 
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monweaith v. Jeffs, 132 Mass. 5, 6; Kipp v. Silverman, 25 Mont. 296, 
64 Pac. 884, 887. 

Moreover, thèse checks were inadmissible, because there vvas no 
évidence that Miller's recollection needed refreshing, no évidence 
that he did not recollect and could not testify to the date of his pay- 
ment of the exchange and his conversation with Waller about it in- 
dependently of the checks, and the absence of such proof is an in- 
superable objection to the introduction of such memoranda. Vicks- 
burg & Meridian R. R. v. O'Brien, 119 U. S. 99, 101, 102, 103, 7 
Sup. Ct. 118, 172, 30 L. Ed. 299; Bâtes v. Preble, 151 U. S. 149, 
157, 14 Sup. Ct. 277, 38 L. Ed. 106; De Witt v. Skinner, 232 Fed. 
443, 444, 146 C. C. A. 437; Inman v. Dudley & Daniels Lumber Co., 
146 Fed. 454, 455, 456, 76 C. C. A. 659; Stewart v. Morris, 89 Fed. 
290, 291, 32 C. C. A. 203; Coxe Bros. & Co. v. Milbrath, 110 Wis. 
499, 86 N. W. 174, 175, 176; National Ulster County Bank v. Mad- 
den, 114 N. Y. 280, 285, 21 N. E. 408, 11 Am. St. Rep. 6ZZ. 

The défendants made a motion in this case to affirm the judgment 
of the court below, because the bill of exceptions was not allowed in 
due time; but the certificate of the judge to the bill reads, "And now, 
and within the time allowed by the court, the plaintiff présents this 
its bill of exceptions, and asks that the same be allowed, signed, and 
certified, and made a part of the record," and in the face of that 
certificate this court is unwilling, upon a careful examination of the 
record, to hold that the court helow was in error in this statemeiit. 

The motion must accordingly be denied, the judgment below must 
be reversed, and the case must be remanded to the court below, witli 
directions to grant a new trial ; and it is so ordered. 



LAUGHNEE et al. v. SCHELL. 

(Circufl: Court of Appeals, Thh-d Circuit. May 23, 1919.) 

No. 2429. 

JouKïs <S=>322(3) — Fbdebai Coubts— Jueisdiction — Divkesity or Citizen- 

SHIP. 

Wàere a stockholder, a citizen of California, brought a bill against tbe 
corporation and its offlcers, citizens of Pennsylvanla, to requlre tliem to 
account to the corporation for certain commissions paid, the cause of ac- 
tion and prayer for relief constituting in substance a stockholder's bill 
merely, the District Court has no jurisdiction on the ground of diversity 
of citizenshlp, where complainant has not complied with the mandatory 
direction of equify rule No. 27 (198 Fed. xxv, 115 O. 0. A. xxv), requirùig 
a stockholder's bill to contain a verifled allégation that the suit is not a 
collusive one to confer jurisdiction on the fédéral court in a case of which 
it would not otherwise hâve coguizance. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Bill by J. E. Schell against P. O. Laughner, C. A. Cooper, and others. 
Decree for complainant, and the named défendants appeal. Bill dis- 
missed, and cause remanded, with directions. 

(g=>For other cases see same topic & KEY-NUMBER iu ail liey-Numbered Digests & Indexe» 
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Arthur E. Young, of Pittsburgh, Pa., for appellants. 
John G. Frazer, Edwin W. Smith, and Reed, Smith, Shaw & Beal, 
ail of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This was a bill in equity filed by 
J. E. Schell, a citizen of Califomia, against the Minnetonka Oil Com- 
pany, a corporate citizen of Pennsylvania, and P. O. Laughner, H. 
J. Wheeler, C. A. Cooper, and E. M. Iland, who were also citizens of 
Pennsylvania. It alleged said défendant individuals were directors 
of the oil Company; that l^aughner was its président, Wheeler its 
vice président, and Cooper its secretary and treasurer ; and that Schell, 
the plaintiflf, owned 70 shares of its capital stock. It further alleged 
the défendant company had sold to the Prairie Oil & Gas Company 
certain oil and gas properties, and received the purchase money there- 
for; that its said officers were about to pay to one A. V. Laughner 
a commission of 3 per cent., or $41,250, on the purchase price; that 
such payment, if made, "will be fraudulent, illégal, and unauthorized, 
and against the rights of your orator and of the other stockholders 
of the Minnetonka Oil Company, said A. V. Laughner not having been 
duly and legally appointed the agent oï the Minnetonka Oil Company 
to negotiate a sale of the property, and not having brought the Minne- 
tonka Oil Company together with the Prairie Oil & Gas Company, the 
purchaser, and the said sale was not made as a resuit of the efforts 
of the said A. V. Laughner." 

The bill prayed, first, for an injunction to enjoin payment of such 
commission; but, as the payment had been made before the bill was 
filed, this prayer failed of its purpose. Its second prayer was for 
an accounting by the défendant individuals to the company for their 
alleged fraudulent action as follows : 

"Second. That said défendants P. O. Ivaughner, H. J. Wheeler, C. A. 
Cooper, and E. M. Iland be directed to account to the Minnetonka Oil Com- 
pany for any and ail sums of money whatsoever paid to tlie said A. V. Laugh- 
ner, or to any other person, as a commission for or on account of or by reasou 
of the sale of said property." 

The court below heard the case on bill, answer, and proofs, and 
entered a decree as follows : 

"That P. O. Laughner and C. A. Cooper, two of the défendants, forthwith 
pay to J. E. Schell, the plaintiff, the sum of flfty-seven hundred seventy-flve 
dollars ($5,775.00), with interest frora April 2, 1917, araoïmting to $549.58, 
m.aking a total of sixty-three hundred tvventy-four and ^s/ioo dollars ($6,- 
324.58), and that the plaintiff hâve exécution against them for that amount 
with costs; that the bill be dismissed as to Minnetonka OU Company, H. 
J. Wheeler, and E. M. Iland, the other défendants ; that the défendants P. O. 
Laughner and C. A. Cooper pay the costs in this proceeding." 

From such decree Laughner and Cooper took this appeal. 

The decree, it will be observed, makes a money award in favor of 
an individual stockholder against two officers for the alleged wrong 
of unlawfuUy misapplying corporate funds. As such individual relief 
was not stated as a cause of action in the bill, or prayed for as relief. 
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it folio ws the decree entered was différent from the cause of action 
stated and the relief prayed for. Indeed, when the gist of the bill is 
sensed, it will be seen that the real cause of action, if it exista, is a 
right of action of the Minnetonka Oil Company, and the bill is a stock- 
holders' bill to enforce such corporate right. Such being the case, 
the real dispute is one between the Oil Company, on the one side, and 
the individual défendants on the other; in other words, it is a ques- 
tion between citizens of Pennsylvania, and as between citizens of 
Pennsylvania the District Court for the Western District of Pennsyl- 
vania had no jurisdiction. Such being the fact, the real parties to the 
dispute being citizens of Pennsylvania, it is sougKt to base jurisdiction 
on the citizenship of the plaintiff, who is a citizen of California. But, 
as we hâve seen, the plaintiff neither had nor does he state any in- 
dividual cause of action. On the contrary, the basis of his bill is 
"the rights of your orator and of the other stockholders of the Minne- 
tonka Oil Company," and it prays the défendants "be directed to ac- 
count to the Minnetonka Oil Company." 

The cause of action and prayer for relief constituting, in substance, 
a stockholders' bill, it follows that to invoke the jurisdiction of the 
District Court on the ground of diversity of citizenship, Schell was 
bound to comply with the mandatory direction of equity rule No. 27 
(198 Fed. XXV, 115 C. C. A. xxv). Having failed to do so, this share- 
holders' bill should hâve been dismissed, and the cause will therefore 
be remanded to the court below, with directions to enlarge its decree 
by dismissing the bill as to Laughner and Cooper as well as the other 
défendants. 



THE COOLGAEDIE. 

(Circuit Court of Appeals, Ninth Circuit. September 8, 1919.) 

No. 3294. 

Shippinq <S=»82 — iNJtrBT to Medicai, Inspector Oausbd bt TJnsait: Condi- 
tion OF Deck. 

A shlp held not chargeable with. négligence for not providlng a step 
between the declc and the top of a lumber pile 2 feet 9 Inches above 
the deck, whlch rendered it liable for injury to a médical inspector, who, 
on boarding the vessel, fell when attempting to step or jump from the 
lumber pile to the deck. 

Appeal from the District Court of the United States for the District 
and Territory of Hawaii ; Horace W. Vaughan, Judge. 

Suit in adiniralty by William F. James against the British steamship 
Coolgardie; H. A. Thompson, master and claimant. Decree for 
libelant, and claimant appeals. Reversed. 

Thls Is an appeal from a decree for damages in favor of appellee for Per- 
sonal injuries sustained whlle boarding a vessel to make a médical inspec- 
tion. Dr. James, appellee, was a physieian 57 years old, employed by the 
govemment to make médical inspection of vessels enterlng the harbor of 
Honolulu, and for years had been accustomed to boarding ships to make méd- 
ical examlnatlons. On the morning of August 12, 1917, in pursuing his officiai 
dutles, he was taken In a launch to where the Coolgardie, a frelght ship, lay 
in calm water waltlng to enter the harbor. The shlp was loaded with lum- 

^=5For other cases see same toplo & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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ber, which was lashed to the deck. The doctor, after cllmblng np the Ja- 
cob's ladder and over the shlp's rail, stepped on a cocoa mat about 18 by 24 
Inches, whlcb was lylng on top of the pile of lumber upon the deck of the 
ship; the edge of the mat being parallel wlth the edge of the lumber. The 
top of the lumber was a llttle less than 2 feet below the deck rail, and about 
2 feet 9 inches above the deck. The doctor stepped over the rail onto the 
mat, and then stooped to get down or to jump to the deck, when the mat 
probably slipped, and the doctor fell almost head flrst, and struck and In- 
jured bis right knee. The mat was wet, and the deck was damp from récent 
washing down. 

Alexander G. M. Robertson, Clarence H. Oison, and Marshall B. 
Henshaw, ail of Honolulu, T. H. (S. H. Derby, of San Francisco, 
Cal., of counsel), for appellants. 

Frank E. Thompson, John W. Cathcart, and R. A. Vitousek, ail of 
Honolulu, T. H. (Grant H. Smith, of San Francisco, Cal., of counsel), 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). Whether 
or not the mat slipped at the instant the doctor moved to step from 
it to the deck is not certain. Some witnesses said that it did slip a little, 
while others said it did not. We are inclined to believe that it did. 
The District Court, however, was of the opinion that the point was 
immaterial, and that the vessel could not be held liable if there were 
nothing in the case but the slipping of the mat, and rested décision 
upon the ground that the ship was négligent, in that "the exercise of 
ordinary care would hâve provided something for him [the doctor] to 
step down upon from the lumber pile where he got off the Jacob's 
ladder." We agrée that the question is narrowed to this: It being 
perfectly évident that the doctor was in no danger until he was in 
the act of getting down from the mat to the deck, can négligence be 
attributed to the ship in failing to provide something for him to use 
in getting from the top of the lumber to the deck? 

As already said, the step down was 2 feet 9 inches. The doctor 
saw that the deck was damp, and he knew that the mat was wet, and 
of course he could fairly judge the height from the lumber to the 
deck. Had there been any thought by him that there was the slight- 
est danger in jumping down, naturally he would hâve asked for some 
means whereby he would hâve felt perfectly safe. Even a hand of 
one of the crew would hâve been enough to ease the force of the 
jump. But evidently he helieved, as crdinarily almost any one would 
ijelieve, it was perfectly safe to step or jump down. He testified that 
it was "an easy jump." We gather that, as his body was bent to 
jump, the mat slipped just enough to shift the equilibrium of the body, 
and that as a resuit he was pitched forward, and in that way fell 
on the knee. 

But we cannot see that the ship can be held to hâve omitted to 
exercise due càre. A careful reading of the whole record satisfies 
us that the accident was one of those unavoidable ones for which no 
one can be legally held responsible. The Euxinia, 150 Fed. 541, 80 
C. C. A. 254. 
The decree is reversed. 
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VAN DORN TRON WORKS CO. v. MATJllS BROS. €0. et ni. 
(Circuit Court of Appeals, Sixth Circuit. Juue 12, 1919.) 
No. 32;50. 
Patents <®=>328 — Invention — Mail Box. 

The Van Dorn patent, No. 827,482, for a mail box, held void for laclc of 
Invention in view of the prier art. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Suit by the Van Dorn Iron Works Company against the Mathis 
Bros. Company and the New York Blower Company. Decree for 
défendants, and complainant appeals. Afïirmed. 

E. L. Thurston, of Cleveland, Ohio, for appellant 
Thomas A. Banning, of Chicago, 111., for appellees, 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Suit for infringement of letters 
patent of the United States, No. 827,482, granted on July 31, 1906, 
to James H. Van Dorn, assigner to the appellant company, for im- 
provement in mail boxes. The défenses presented are that a construc- 
tion équivalent to that of the mail box in issue was on sale more than 
two years prior to filing application for the patent ; that the mail box 
is lacking in invention; that it was designed by one M'Giehan, and 
not by Van Dorn, the patentée; also lâches. The first two défenses 
were sustained, and the other two not passed on; the bill was dismiss- 
ed, and the assignée company appeals. 

The controversy grew out of différences between competitors for the 
supply of mail boxes to the Post. Office Department. It will be helf) ■ 
fui to observe, as far as the record discloses, the course pursued bv 
the department in securing mail boxes. The plan, at least since 1893, 
appears to bave been to sélect forms of postal package boxes and let- 
ter boxes from designs which were submitted by persons wishing to 
supply the boxes, though subject to such changes and modifications as 
the department itself might require, and then, under compétitive bid- 
ding upon the forms so determined, to enter into contracts with the 
accepted bidders to furnish the boxes.* 

i In accordance wlth the plan thus described a comhlnation package and 
letter box, In ail material respects the same as the one now in issue, was con- 
structed by the Van Dorn Company and submitted to the Post Otilee Depart- 
ment in 1900 or 1901, some four years before Van Dorn applled for the 
patent ; but It appears that this box was rejected by the department, and no 
bids for supplying it were requested or made. In 1900, or thereabout, the Van 
Dorn Company also constructed a number of combination boxes for the Post 
Office Department whlch were used by the postmaster at St. Louis. Upon thèse 
transactions, partlcularly the submission of the flrst-mentioned box to the de- 
partment, the court below based its décision that the mail box in suit had been 
on sale more than two years prior to application for the patent. It should be 
observed that Isaac S. M'Giehan claims to hâve devised both of thèse types of 
boxes, though, as we hâve seen, the question whether he devised any of the 
boxes was not determined below. In our view of the case it will not be neces- 
sary to pass on the ruling of the trial judge that the submission of the box in 
1900 or 1901, as stated, was to place the box on sale wlthln the meanlng of the- 
act of Congress. 
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Pursuant to bids accepted and contracts entered into under the plan 
of procédure above described, Isaac S. M'Giehan, through companies 
managed by him, supplied package mail boxes to the government con- 
tinuously f rom 1893 until the latter part of 1903, when the government 
discontinued ordering boxes tlnder the last contract controlled by 
M'Giehan. Throughout this period close business relations existed be- 
tween M'Giehan and J. H. Van Dorn; indeed, Van Dorn's Company, 
the présent appellant, constructed for the M'Giehan companies ail 
the boxes they furnished. In September, 1904, against the protest of 
M'Giehan, the department advertised for bids in accordance vvith its 
usual course before pointed out. A contract for a term of four years 
was awarded under that bidding, and again in 1908, to appellant here- 
in, for the supply of combination package and letter boxes. In 1913, 
however, a contract to supply such boxes for a period of four years 
was secured by appellee, Mathis Bros. Company, and the boxes fur- 
nished by it were constructed by the New York Blower Company, ap- 
pellee. 

It should be observed that the contracts made with appellant, as 
stated, one in 1904 and the other in 1908, called for a combination 
package and letter box, which was the same in construction as the one 
described and claimed in the patent in suit, and that the contract made 
in 1913 with the Mathis Company provided for a box like the one fur- 
nished by appellant under its contracts. It is consequently admit- 
ted that, if the patent is valid, the appellees hâve infringed it. 

Van Dorn applied for the patent January 30, 1905, something more 
than a month after his company had secured its first contract (Decem- 
ber 3, 1904) to furnish this type of mail box, and, as stated, the pat- 
ent was issued July 31, 1906. The box is of the familiar type used by 
the government in receiving and gathering mail, and kept at street cor- 
ners in the varions cities of the country. It will be easily recognized in 
two of the drawings, Figs. 1 and 2: 
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The spécification states: 

"The objeet of this invention Is to provide a strong, efficient, and neat 
mail box whlch shairhave convenlently accessible réceptacles for both letters 
and packages. Each of thèse réceptacles te accessible from the front of the 
box. • * * AA' represent a pair of angle bars, whieh are bent into the 
inverted TJ shape shown, and thus constltute four standards, formlng legs for 
the box and corner pièces for it. The sides of the box are deslgnated B and 
are métal sheets riveted to the angle bars. The back sheet G is also rlveted to 
the angle bars and curves over a portion of the top, as at c. The bottom of the 
box (designated i>) is a sheet havlng downwardly tumed flanges, which are 
riveted to the sides and back and the angle bars." 

The front of the box, Fig. 2, is composed of sheet métal and, for 
the most part, of the portions associated with the receiving gâtes, 
raarked "PACKAGES" and "LETTERS," and the exit door P, which 
when closed, covers both the exit for packages, and the supplefnen- 
tal exit door R for letters. The box is divided into two compart- 
ments; the larger one iS designed for the réception of packages, and 
as shown in Fig 1, comprises the greater part of the interior between 
the upper receiving gâte Ë and the bottom D, while the smaller com- 
partment is intended for letters, and, as likewise shown in Fig. 1, con- 
sists of the réceptacle N extending from the lower receiving gâte L 
to and including the supplemental exit door R (see, also, Fig. 2). 
Protection against robbery of the mail is secured by inwardly depend- 
ing extensions (e and L, Fig. 1) of the respective gâtes ; upon opening 
the gâtes thèse extensions are raised into engagement with guard 
plates (one called "baffle plate P" and the other "hood K"), and upon 
closing the gâtes they release the packages and letters and in connec- 
tion with the guard plates guide each class of mail into its proper ré- 
ceptacle. Th^ box is further explained by the claims in issue, 3, 6, 
and 9, which appear in the margin.* 

In view of the défense that the box is lacking in the quality of in- 
vention, the most natural observation to be made upon the structure 
is that, when Van Dorn applied for the patent, the prior art, as it 
appears in this record, disclosed package boxes singly and letter boxes 
in combination with package boxes. The initial inquiry then is wheth- 

2 "3. In a mail box, In combination, a package réceptacle havlng an opening 
in the lov^er portion of its front slde and door for closing sald opening, a letter 
réceptacle located wlthin the package réceptacle and above the bottom thereof , 
but extending below the upper end of sald opening, whereby the exit door for 
the package opening overlaps the letter box and a supplementary door for the 
letter box adapted to swing outwardly through sald opening." 

"6. In a mail box, the combination of a comparatively large package récepta- 
cle, a comparatively small letter réceptacle wlthin the package réceptacle on 
the front slde thereof and above the bottom thereof, a plvoted gâte for the 
package réceptacle, a plate extending from such gâte to the front of the box, a 
hood secured to the under slde of such plate and extending downward into the 
letter réceptacle, and a letter gâte operatlng in such hood." 

"9. In a mail box, in combination, a pair of angle bars bent into the form ot 
an inverted U and thus constituting four corner posts, each angle bar belng 
flat near its edges and intermedlately bulging from one flat edge to the other, 
and walls for the box having their edges wlthin the bulging portion of the 
angle bar, said walls being held In place by rivets passing through the flat por- 
tion of the angle bars, one of said walls substantially abutting the other wlthin 
the bulging portion of the angle bars." 
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er the patent shows any advance over the prier art which can be said 
to signify invention rather tban skill. 

The arguments of counsel amount to a concession that the unpatent- 
ed mai] boxes which had in fact been on sale or in public use for more 
than two years before the date of the patentee's application are to be 
treated as part of the prior art, as well as boxes designed for kindred 
purposes and covered by patents issued prior to the patent in suit. 
The package boxes required and fumished under contracta with the 
Post Office Department in 1893, 1897, and 1901, which passed into 
the control of the M'Giehan companies as stated, were in form and 
material and construction substantially the same as the patented mail- 
box, save that they were not equipped with a receiving gâte and récep- 
tacle for letters, or with angle bars bent into the inverted U shape de- 
scribed in the patent; they were, however, equipped with métal sup- 
ports in the form of legs disposed at the lower corners of the box. 
The similarities between the mail box in issue hère and the structures 
used under thèse contracts are sufficiently illustrated by the following 
exhibits, showing the interior and exterior of one of the two f orms of 
boxes furnished under the contract of 1901 : 





It is particularly to be observed of the boxes thus illustrated that 
the lines indicating the receiving gâte with its depending extension, 
the baffle plate, and the exit door were in every material respect the 
same as those parts of the patented structure (£, e, F, P, Fig. 1), and. 
that the feature of accessibility at the front of the box, both for de- 
positing and removing mail matter, which is hère relied on as a dis- 
tinguishing characteristic of the patented structure, in fact existed 
in thèse earlier boxes. 

We may now look into the prior art in relation to the letter box 
and its association with the package box of the patented structure. 
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The De Mets patent of 1872, No. 132,954, for an improvement in post 
ofEce letter boxes, states in the spécification: 

"My invention relates to the enlargement of the boxes and séparation of tliem 
into réceptacles for letters and printed œatter, respectively ; the object being to 
give additional security and symmetry, as well as to supply a réceptacle for 
printed and bulky matter, now totally wanting." 

The exterior of the structure differed f rom that of the patent in suit, 
but the interior comprised two réceptacles, one for letters and the other 
for packages, which in relative dimensions and in arrangement were 
similar to those of the box in suit, though the packages were received 
in the smaller réceptacle; the openings G and F to the package and 
letter réceptacles respectively, were disposed similarly to the receiving 
gâtes of the présent mail box. While the letters and packages, it is 
true, were deposited through openings in the front of the box, tliey 
were removable through a door maintained at the rear. which led di- 
rectly into the letter box and indirectly (through an interior downward- 
ly sliding door D) into the package box ; in a word, the f acilities for re- 
moving the mail matter through the main and supplemental exits 
at the rear of that structure were to ail intents and purposes the same 
as the means designed for such removal through the main and supple- 
mental exits at the front of the patented structure. 

The Maize patent of 1884, No. 294,483, for an improved letter box, 
consisted of a box of rectangular form and having two réceptacles, one 
above the other ; the upper being designed for packages and the lower 
for letters. Both réceptacles were accessible for depositing mail at 
the front through openings provided with suitably hinged drop lids 
with iixed stops. Spécifie means to prevent abstraction of mail de- 
posited in the box appears to be provided at the upper opening, and the 
foiin of the lower opening would seem in itself to prevent abstraction. 
Removal of the mail was to be made through a single door maintained 
at the side of the box and covering both réceptacles. 

Rosenthal was granted a patent in 1889, No. 410,379, upon an im- 
proved letter box with two transverse compartments, one adapted to 
receive letters and the other papers and similar articles. The mail 
matter was ail deposited and removed through suitable openings in the 
front of the box. Each compartment, it is true, was provided with a 
door ; but, as stated in the spécification and shown in the drawings, the 
doors were so connected that when "the upper door is opened the low- 
er door will be automatically opened also, and vice versa," and a single 
lock placed upon the upper door served, through the Connecting device 
mentioned, to fasten both doors. 

The Spear patents, Nos. 479,576 and 481,772, "one of July 26 and the 
other of August 30, 1892, show "a mail box having two separate com- 
partments with a common door," and the différence between that 
structure and the one now in issue is that Spear located his door at 
the side, instead of the front, as in the instant patent. In ail other re- 
spects the two structures are substantially alike, despite the fact that 
Spear provided for a third compartment and for "fingers," as 
they are called, instead of baffle plates, to prevent abstraction of the 
mail. 
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Metcalf S patent in 1894, No. 527,614, was for a letter and package 
box comprising two adjoining and perpendicular compartments, with 
receiving and exit openings which were ail accessible at the front of 
the box. Packages were deposited upon platform G (after raising 
lid C at the front portion of the circular top), whence they were car- 
ried by a revolving tray into the rear compartment, with f ull protection 
against abstraction of the mail; and letters were deposited through a 
suitable opening into the front compartment at a point immediately be- 
low the normal horizontal level of two anns of the package tray. Re- 
raoval of the letters was effected through an outwardly swinging door 
with quandrant flanges and hinged at the front lower edge of the let- 
ter compartment; and the packages were reached through this door 
and an additional one hinged at the bottom of the partition between the 
two compartments. Still other patents appear in the record, and their 
teachings are more or less pertinent ; but we do not think it neces- 
sary to pursue the subject. 

Plainly, then, at the time the patent in suit was applied for, the idea, 
if not the practice, of uniting package and letter réceptacles with 
suitable appliances in a single inclosure, and so as to render them ac- 
cessible on one side or another, and, indeed, wholly in front, for de- 
positîng and removing the mail, was old. It is true that the réceptacles 
varied in form, location, and dimensions, and that the openings for 
depositing and removing the two classes of mail likewise varied in 
thèse respects, and also in means of protection against theft and ef- 
fects of weather ; and yet, as applied to the patented structure, thèse 
variations were negligible, since, in the sensé of equivalency, the es- 
sential parts of that structure were old, and they severally operate 
hère in the same way as they operated before, and efïect the same re- 
suit. This is sufficiently shown by the obvious identity in fortn and 
function between the gâte E with its depending extension e, bafïle 
plate F, and exit door P (Figs. 1 and 2, supra, of patent in suit), and 
the corresponding parts of the earlier package boxes (illustrations 
thereof, supra), on the one hand, and the gâte with its depending ex- 
tension L, hood K, and the supplemental exit door R (Figs. 1 and 2, 
patent in suit), on the other hand. The supplemental exit door R not 
only finds analogy in exit door P, but in point of equivalency exit door 
R cannot be differentiated from the supplemental exit door of either 
De Mets or Metcalf. The feature of accessibility at the front of the 
box for both depositing and removing mail was old, not alone in 
respect of the earlier post office package boxes on sale and in use from 
1893 until the latter part of 1903, as already pointed out, but also as 
shown in the Rosenthal and Metcalf patents. In view of thèse last- 
mentioned patents no advance was made in the patented structure 
by simply extending the exit door of the old post office boxes, as was 
donc, so as to cover the exits of both the package and letter récep- 
tacles of the box in suit. 

It remains to notice the features of the patent in suit which involve 
angle bars "bent into the inverted U shape shown." We cannot think 
it necessary to dwell on thèse devices. We are satisfied from the 
testimony, if indeed we may not take judicial notice of the fact, that 
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angle bars of this form and of différent weights hâve been on sale 
in the market for many years. They hâve been commonly known as 
"ridge roU," and used in the construction of "ridge roofs," and also 
in reinf orcing boxes and putting a finish on them ; one witness testif y- 
ing that this form of angle bar is used to "hide the seam and the 
def ects f rom the riveting, the marks, and also it is an ornamental afïair 
for the box." It is also shown that "cutting slots or notches" in one 
of the flanges of the angle bar for the purpose of bending the bar into 
the "U shape" mentioned, was well known to the mechanic. It ap- 
pears that in the contract made by the Post Office Department in 1897 
for package boxes the contractor was required to make the corners of 
the boxes "round," and we think it may fairly be inferred that the 
use of the présent form of angle bar grew out of that requirement. 
However this may be, it is manifest that the remedy for rough or un- 
sightly edges of a mail box would be found in an order addressed to 
the skilled mechanic. It is too clear for argument that the extension 
and use of thèse angle bars as legs for the box added nothing of patent- 
able importance to the métal legs previously used. 

We are thus led to believe that the patent shows no advance over 
the prior art which can be said to signify invention rather than skill, 
and, consequently, that the défense of lack of invention was rightly 
sustained. The rule laid down in Werk v. Parker, 249 U. S. 130, 133, 
39 Sup. Ct. 197, 63 L. Ed. 514, is at once applicable and controUing. 
In respect of certain combinations there claimed under two divisional 
patents relating "to an oil press mat or cloth for use in the extraction 
of cotton seed oil," it was said by Mr. Justice Pitney: 

"And this, In our opinion, goes no further than a mère mechanlcal adapta- 
tion of faniiliar materials and methods, not rlsing to the dlgnity of invention." 

See, also, décisions of our own court in Huebner-Toledo Brew. Co. 

v. Mathews Grav. Carrier Co., 253 Fed. 435, 446, 447, C. C. A. 

; Luten v. Whittier, 251 Fed. 590, 596, 163 C. C. A. 584; Windsor 

V. Mercier, 253 Fed. 448, 450, C. C. A. . 

The decree is affirmed. 
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THEO CO. V. JOHNSON et al. 

(Carcult Court o£ Appeals, Sixth Circuit. November 6, 1918.) 

No. 3156. 

4 

Patents ©=3.328 — Infkinqement — Corset. 

Letters patent No. 1,104,664, described as a "low corset," held not In- 
fringed, where clalms in issue were closely limited, as they should be, to 
the fuU équivalents of the spécifie device whicli they, in connection with 
the spécifications and drawings, describe. 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Suit by the Treo Company against Edward Johnson and another, 
copartners trading as the Uprite Manufacturing Company. Rill dis- 
missed (260 Fed. 409\ and complainant appeals. Affirmed. 

Victor D. Borst, of New York City, for appellant. 
Alfred M. Allen, of Cincinnati, Ohio, for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCAIvL,, District Judge. 

PER CURIAM. Appeal from decree adjudging appellant to be the 
owner of patent No. 1,104,664, granted to Guggenheim July 21, 1914, 
and of ail claims made for its infringement, also adjudging the patent 
to be valid, and not infringed, and dismissing the bill. 

We approve the holdings of the District Judge and in substance for 
the reasons stated in his opinion. The spécification states that the de- 
vice invented consists of "improvements in supporting belts," is design- 
ed "to be worn around the body at the région of the waist for the pur- 
pose of sustaining or preserving the natural shape of the figure," and 
"is of considérable width and therefore partakes of the nature of a 
waist or corset." The only two claims allowed are in issue and are 
identical, except that the second one contains a provision for hose sup- 
porters which is not hère important ; aside from that provision each 
claim is as follows : 

"A low corset, conslstlng of a flat body portion whose upper and lower edges 
are substantlally parallel and unshaped to the figure of the wearer, said body 
portion being elastlc in a longitudinal direction and provided In the upper 
portion and at substantlally the waist line with a zone of elastic, but less yield- 
ing, nature than the remainder of the body portion for the purpose set forth." 

In order to secure the patent, applicant was required in the Patent 
Office to make numerous changes both as to spécification and claims. 
The original spécification and the four accompanying claims were re- 
jected. Applicant canceled them and presented anew spécification with 
two claims. The four original claims alike called for a "supporting belt 
or band," and the two substituted claims for a "supporting belt." The 
examiner made a number of objections to the new spécification and re- 

4=sFoT otber caies see same tople & KBY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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jected both of the daims ; applicant then amended his second spécifica- 
tion, canceled the two claims filed with it, and introduced two new 
claims. Thèse last claims called for a "low corset," instead of a sup- 
porting belt. The second of thèse last claims was rejected upon a re- 
cently discovered référence, and applicant canceled both claims and 
substituted the two now in suit. 

As to the effects of thèse changes, it is enough for the présent case 
to call attention to one phase of altération made in the claims : Accord- 
ing to ail four of the rejected original claims, while the entire "sup- 
porting belt or band" was "elastic in the direction of its length," it 
was designed to hâve a narrow and more rigid elastic portion "extend- 
ing lengthwise thereof " ; but as regards the width of the belt the loca- 
tion of this rigid portion was not fixed in the first, third, or fourth 
claim, though in the second one its location was required to be "inter- 
mediate of its [the belt's] upper and lower edges," and this was in ac- 
cordance with the drawings, since no change appears to haye been 
cxacted in respect of them ; in other words, the first, third, and fourth, 
though not the second, of those claims would hâve permitted the rigid 
portion to be located, even at the upper edge of the belt. This rigid 
portion is found in the "zone of elastic, but less yielding, nature than 
the remainder of the body portion" of the "low corset" described in the 
claims already quoted as those hère in suit ; and we think it plain that 
this zone could not be rightfully placed at the upper edge of the corset, 
since that would be to accord to the présent claims a breadth equal to 
that of claims distinctly surrendered in the Patent Office. Further, the 
claims in suit, when read in connection with the spécification and draw- 
ings, as also distinct évidence oflfered at the trial, show that a substan- 
tial portion of the corset is to be placed and maintained above its waist 
line; indeed, the spécification in substance states that the "compres- 
sion" of the corset upon the larger parts of the body, above as well as 
below the waist line, is designed to "round out" the figure. 

We are thus constrained to hold that the claims in issue must be 
closely limited to the full équivalents of the spécifie device which they. 
in connection with the spécification and drawings, describe, and that 
under this interprétation the chaîne of infringement is not sustained. 
The alleged infringing devices do not provide for any extension above 
the waist line. 

Decree affirmed. 
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TREO CO. V. JOHNSON et al. 
(District Court, S. D. Ohlo, W. D, June 25, 1917.) 

No. 77. 

Patents <S=>328 — Infbingement — "Coeset." 

Letters patent No. 1,104,664, entitled "Supporting Belt," and described 
as a "low corset," held valid, but not Infringed, by defendant's devlce, in 
View of narrovvness of complainant's patent, which, though describing the 
same as a "corset," Is not such. In that it does not inclose the chest and 
waist as a corset «'orn by women to support or correct tlie figure. 

In Equity. Suit by the Treo Company, a corporation, against Ed- 
ward Johnson and another, copartners trading as the Uprite Manu- 
facturing Company. Bill dismissed. 

Decree affirmed 260 Fed. 407, — - C. C. A. . 

Victor D. Borst, of New York City, and Kittredge, Wilby & Stew- 
art, for complainant. 

Allen & Allen, of Cincinnati, Ohio, for défendants. 

HOLLISTER, District Judge. Action for infringement of pat- 
ent. Défense: Lack of invention and anticipation, and déniai of in- 
fringement. 

The letters patent (No. 1,104,664, granted to Guggenheim July 21, 
1914) are entitled "Supporting Belt"; the two claims describing the 
device as a "low corset." It is not a corset at ail, as that word has been 
generally understood. It does not inclose the chest and waist, worn — 
chiefly by women — to support or correct the figure. Webster. It dif- 
fers from abdominal belts, as those commodities were known for 
many years prior to the date the patent was granted, in that it does 
not hold up the abdomen at ail. The drawing of the patent (Fig. 3) is 
very like surgical bands, Exhibits N and O, which, if provided with 
an opening either in front or behind and composed of lighter ma- 
terial, would, to some extent, serve the same purposes as that part 
of complainant's device (Exhibit 5) which is below the band or belt 
about three inches below the top. They would serve as hip reducers, 
as does also that device to some extent. 

The nearest approach to complainant's device as it is put on the 
market (which dififers in material respects from the drawing) are 
Exhibits S and T, which are not abdominal belts, but are hip re- 
ducers, and hâve, about three inches below their top, a band or zone 
of less yielding material than the rest of the garment, quite similar in 
purpose and function to that band or zone in complainant's device. 
That part of the garment above the band serves to hold in its nat- 
ural shape the part of the human body to which it is applied, as 
does complainant's. It does not appear that Exhibits S and T were 
ever used as corsets, or had depending therefrom hose straps, and 
they are to some extent shaped to the body, while complainant's device 
is not, and not intended to be. Assuming, however, that S and T 
might be regarded as anticipations, the testimony conceming the time 
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at which they were made, while strong, is not of that character re- 
quired to prove prior use. 

The patent itself was grrinted after much délibération after réf- 
érences to prior patents; ead, while the patent is about as narrow 
as any patent could be and still survive as such, yet it made a marked 
impression on the market, and the complainant has built up an im- 
portant business on it. It is useful, and, with Exhibits S and T 
out of the way, novel. On the whole, the court is not convinced that 
the prima facie validity of the patent has been overcome by anything 
in the case. 

Complainant's device diflfers from his drawings, and, while more 
resembling a corset, is not in fact a corset and could not be used as 
such. It was made to shape itself to the figure below the bust. The 
less yielding band is at the waist line ; the part above the band hold- 
ing the figure in shape below the bust. 

It will be seen, upon examination of the offending article (Ex- 
hibit No. 2, "Paris Girdle"), that the band of less yielding material 
is at the waist line, and the article is devoid of that feature of com- 
plainant's device and drawing, extending several inches above the 
band of less yielding material. This band, in defendant's device 
also, is applied to the figure at the waist line, so that it is quite clear 
that defendant's device difïers from complainant's in at least one 
very important particular. Defendant's device much more nearly 
resembles the surgical belts, long known to the market, than does 
complainant|s device; and, considering the narrowness of complain- 
ant's patent, defendant's device cannot be said to infringe it. This 
was the opinion of the court when the case was tried, and some con- 
sidération since has not changed the court's view at that time en- 
tertained and expressed. 

The conclusion is that the complainant's patent is valid, but that 
defendant's device does not infringe it. Order accordingly. 



MEDBER STBEI. BARREL CO., Inc., v. DRAPER MFG. CO. 

(District Court, N. D. Ohio, B. D. August 14, 1919.) 

No. 437. 

1. Patents <S=327 — ^Infbinqement — Followino Décision of Other Distkiot 
couet — comity. 

In the absence of clear conviction that the décision was wrong, and the 
record belng essentlally the same, uuder the rule of comity, a prior care- 
fuUy consldered décision of another fédéral District Court, after full trial, 
in another suit, for infringement of the same patent, should be followed ; 
there havlng been no appeal, and other alleged Infringers having on ad- 
vlce acquiesced therein. 

2. Patents ®=5328 — Invention — Fluid-Tight Métal Barrel Joint. 

The Young patent, No. 891,895, for seciiring by a malléable iron clamp- 
ing ring the heads in métal barrels to form tluld-tlght réceptacles, held 
valid, against the défense of lack of novelty and invention, in view of the 
prior art. 

«=s>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexée 
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3. Patentb '©=»26(1) — Invention — Combination. 

A combination of old elemeats, which produced an old resuit In a new 
and eheaper way, embodles patentable invention. 

4. Patents i®=336 — ^Invention — Oommekcial Success. 

If the question of invention be doubtful, the balance will be tumed In 
favor of patentability by a showing of undoubted commercial success. 

5. Patents (S=»312(1) — Infeingement — Presumption — Gbant 01 Latee Pat- 

ent. 

Any presumption of noninfringement of plaintifC's patent because of 
the grant to défendant of a later patent, both belng spécifie patents for a 
combination of éléments in precisely the same art, tield nulUfled by the 
fact that defendant's barrel, as manufactùred and sold commercially, de- 
parted from hls patent. 

6. Patents <S=»328 — Constexiction — Limitation by Proceedinqs in Patent 

Office. 

The ïoung patent. No. 891,895, for so Joining the heads and bodies Of 
Steel barrels by a shoulder as to form a fluid-tigUt joint, ïield not limited 
to a shoulder bent at an abrupt angle, notwithstanding words inserted In 
claim 1, after another claim withcTut them had been rejected; the addi- 
tion of words being merely to distinguish between the Young construction, 
with a shoulder, and that under prior patents, vfhich did not hâve a 
j&int, or at least not one in the form of a shoulder. 

7. Patents <g=»328 — Infeingement — Fluid-Tight Métal Babbel Joint. 

The Young patent, No. 891,895, for joining the heads and bodies of 
Steel barrels by a shoulder to form a fluid-tight Joint, held valid and In- 
fringed. 

In Equity. Suit by the Meurer Steel Barrel Company, Incorpo- 
rated, against the Draper Manufacturing Company. Decree for com- 
plainant. 

Emery, Booth, Janney & Vamey, of New York City, for plaintilï. 
Albert Lynn Lawrence, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. Complainant's bill charges 
infringement by défendant of United States letters patent No. 891,- 
895, issued June 30, 1908, to Frank E. Young, on an application 
dated April 27, 1907. This patent was assigned by Young to the 
Brooklyn Range Boiler Company, a New York corporation, and 
later, in 1913, the complainant corporation was organized, and suc- 
ceeded to the title and interest therein of the Brooklyn Range Boiler 
Company. Complainant's title or its corporate existence is not in 
dispute. The défenses are that complainant's patent, in view of the 
prior art, is invalid for lack of novelty and lack of invention, and 
that, if the claims of complainant's patent are properly limited and 
construed, defendant's construction does not infringe. 

This patent relates to métal or steel barrels, or similar réceptacles, 
in which the heads, formed separately from the body, are secured 
to the latter in such a manner that a fluid-tight réceptacle is provided, 
and this resuit, it is contended, is accomplished in an improved man- 
ner in complainant's patent by means of a malléable iron clamping 
ring. 

This patent was under considération in the District Court, Eastern 
Division of New York, and on Ap ril 12, 1917, District Judge Chat- 
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field, by whom the case was heard, rendered a décision (Meurer 
Steel Barrel Co. v. National Enameling & Stamping Co., 242 Fed. 
273), in which he held complainant's patent valid and infringed. An 
examination thereof shows that the prior art relied on to show lack 
of novelty or invention, and to limit the scope of the claims of the 
patent, was that which is now before me relied upon, with the fol- 
lowing exceptions: The Cope (British) patent, No. 2,429, issued 
in 1860; Brown patent, No. 636,752, issued in 1899; McSherry 
patent, No. 690,312, issued in 1901; StoUberg patent. No. 880,834, 
issued in 1908, and the second Reynolds patent, No. 881,951 issued 
in 1908. The Hardie patent, No. 814,375, issued March 6, 1906, 
cited in the Patent Office against Young's application, was said by 
Judge Chatfield not to hâve been shown in the record before him. 
The issues, therefore, of lack o£ novelty and lack of invention, differ 
in the instant case in no substantial respects. The prior art, in my 
opinion, adds nothing of material value to the prior art then under 
considération; indeed, the most pertinent prior art patents are those 
cited in the Patent Office against the Young application, and if com- 
plainant's patent is not invalidated thereby a différent conclusion is 
not called for by the additional prior art introduced in the former case 
or in the instant case. For instance, the McSherry patent is similar 
to Booth, No. 516,073, and Reynolds, No. 621,540, both of which 
were cited in the Patent Office and considered in the former case. 
The Cope and Stollberg patents are even less pertinent than either 
Booth or Reynolds. 

[1] In view of this situation, complainant invokes the doctrine of 
comity between courts of equal dignity in différent jurisdictions, 
and, while this court is not asked to abdicate its own judgment, it 
is urged that in the interest of uniformity of ruling, and in order to 
avoid confusion, prior carefuUy considered décisions should be ad- 
hered to until some higher court reaches a différent conclusion. 

The force of this rule is well stated by Mr. Justice Brown in Mast, 
Foos & Co. v. Stover Manufacturing Co., 177 U. S. 485, 488, 20 
Sup. Ct. 708, 44 Iv. Ed. 856. It is said in substance, that 
comity is not a rule of law, but one of practice, convenience, and 
expediency, and has substantial value in securing uniformity of dé- 
cision and discouraging repeated litigation of the same question. Its 
obligation is not imperative; if it were, the indiscreet action of one 
court might become a précèdent, increasing in weight with each suc- 
cessive adjudication, until the whole country was tied down to an 
unsound principle. Comity recognizes the fact that the primary duty 
of every court is to dispose of cases according to the law and facts : 
in other words, décide them right, and in so doing the judge is bound 
to détermine them according to his own convictions. If his convic- 
tions be clear, he should follow them; but where, in his own mind, 
there may be a doubt as to the soundness of his views, comity cornes 
into play, and suggests a uniformity of ruling to avoid confusion un- 
til a higher court has settled the law. The strength of this rule in- 
creases in proportion to the number of courts which hâve passed 
upon the question, and when it appears that the prior jvidgment fol- 



MEUEEU STEEL BAREEL CO. V. DUAPKK MFG. CO. 413 

(260 F.) 

lows a final hearing upon pleadings and proofs, and after a protracted 
litigation, and is the resuit of careful and painstaking considération, 
greater weight should be given it. See, aîso, Macbeth v. Gillinder 
(C. C.) 54 Fed. 169; Beach v. Hobbs (C. C.) 82 Fed. 916; Penfield 
V. Potts (C. C. A. 6) 126 Fed. 475, 61 C. C. A. 371; Doelger v. Ger- 
man- American Filter Co., 204 Fed. 274, 122 C. C. A. 472; Cincin- 
nati Butchers' Supply Co. v. Walker, 230 Fed. 453, 144 C. C. A. 595. 

The situation now before me is one justifying, if not requiring 
the application of thèse principles of comity, unless my conviction 
is clear that Judge Chatfield's décision was wrong. It was made on 
a final hearing, upon pleadings and proofs, and after protracted liti- 
gation, in which the défendant was represented by able counsel. The 
record was in ail essential respects the same before him as it is be- 
fore me, and his opinion contains internai évidence that he gave to 
his judgment the most careful and painstaking considération. In 
addition thereto it now appears that after his décision the défendant 
withdrew its appeal, agreeing to pay substantial damages for past 
infringement, and entered into a substantial royalty agreement; that 
later another suit was brought against the Whitaker-Glessner Com- 
pany, in which, under advice of counsel, the défendant refrained 
from making a défense, paid substantial damages for past infringe- 
ment, and entered into a substantial royalty agreement ; and that still 
later the S. F. K. Company, also without waiting to be sued, paid sub- 
stantial damages for past infringement, and entered into a substantial 
royalty agreement. 

[2] In my opinion, while the références cited in the prier art are 
close, and the différences between them and complainant's patent 
are not great, there is still sufficient différence and advance over the 
art there shown to sustain its validity against the défense of lack 
of novelty and lack of invention. This prior art has been so ably 
and fully reviewed by Judge Chatfield that I do not deem it necessarv 
to review it. I concur in his summing up of it as expressed in the 
following paragraphs: 

"Young created the shoulder, which he recognized was necessary, by rolUng 
up the side of the barrel and folding around this the flange of the head, so as 
to make the beaded rlm and the Interlocklng seani shown in the tin réceptacles 
of the prior art. He thus produced a seam which, when made of malléable 
sheet Iron, would of it.self be strong enough to resist ordlnary stralns, and 
might be water-tight. In other words, he then had the seam of the Byrnes 
anti-rust vessel and that of the Scalfe coal oll barrel, but with a sUghtly dif- 
férent form of fold In the beading. No novelty was presented by the merff 
form of the fold. But in his claims he descrlbes différent thicknesses of métal 
forming this fold, as différent embodimenta of his way of ereating the shoulder 
which, as has been sald, he recognized must be présent if the chlme ring was 
either to be locked on or to funiish any clamping effect wlth respect to the 
seam itself. He secured this clamping effect, and locked the chime ring on, by 
carrying over the outstandlng flange, and forcing it around the beaded seam, 
and then bending it sharply in against the side of the barrel. He then had the 
old idea of the beaded rim, which was capable of being compressed, when 
made out of malléable métal, into a water-tight joint. He used the old Idea 
of a shoulder, which, by the interposition of a ring of larger circumference, 
would prevent the straightening out of the métal flange or seam after it 
had been drawn into the smaller diameter. He reinforced the résistance to 
the strlpplng off of the métal which formed the smaller ring, and absolutely 
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prevented the pulUng out or opening of the folds (which constltuted the seam 
as well as the shoulder), by locking them up Inside the chlme ring, whlch was 
the adaptation of another old idea, but which was appUed to new uses. 

"Young thus secured, also, the protecting or armor feature of the Booth, 
Trust, Barrath, and Reynolds patents, as a part of the mechanical or physical 
conditions resulting from forming a water-tight seam under the application of 
that force which was used to bend around and Into the clamping position the 
projeeting fiânge of the chime ring. He pointed out in his spécifications and 
In his discussion with the Patent Office the différences between his applica- 
tion and the Keynolds patent. In so dolng he assumed the lack of patenta- 
bility in the old idcas of the prior art. He distinguished his patent from 
Eeynolds, in that the présence of a shoulder, upon which to clamp down his 
ring and the flanges of the side and head of the barrel, was not required with- 
in the chime ring Itself. He pointed out the deslrabllity of being able to roll 
up the beaded seam, and form the shoulder for the clamping purpose, outslde 
of the chime ring. He shows the économie advantage of rolUng up thls 
beaded seam as the chime ring Is folded around. Thus he produces a tighter 
joint than if the seam wcre not rolled up withln the flange; and he also 
pointed out the freedom from dlstortion or dangerous straln which would be 
presented if a previously rolled-up beaded rim were bent baek and compressed 
Into a recess, as would be the resuit if one sought to use the Keynolds chime 
ring upon a beaded seam Uke those of the prior art." 

Some criticisms are made by defendant's counsel of this opinion 
to which a few words should be devoted. The leamed judge does 
not accord the Le Febvre patent a place in the prior art, and défend- 
ant has produced évidence tending to show its effective date of pub- 
lication as being prior to the filing date of Young's application. Com- 
plainant, on the other hand, has produced évidence, which, it is con- 
tended, shows Young's actual date of invention to hâve been earlier 
than the publication date thus relied on. Mr. Young having died 
shortly before this case was heard, this évidence of prior invention 
date rests upon the testimony of Henry Reynolds, the patentée of 
the two Reynolds patents referred to in the prior art, and of Mr. 
Meurer, président of the Brooklyn Range Boiler Company, at the 
time Young is said to hâve made his invention, supported by certain 
confirmatory records and entries in bookkeeping accounts. I find 
from this évidence that Young's date of invention is as contended 
for by complainant, and I also agrée with Judge Chatfield's conclu- 
sion that, granting the Le Febvre patent a place in the prior art, it 
would not strengthen the case of anticipation as made by Reynolds, 
Booth, and other prior patents. 

Criticism is also made that Judge Chatfield misapprehended the 
chime joint invented by Young, as disclosed by his patent application, 
in that he says (242 Fed. 275) that Yoang carried the flange of the 
head far enough around so that it not only entered into the formation 
of the shoulder, but was bent under the folded parts of the side of 
the barrel to tighten the seam. Further (242 Fed. 280) he says that 
Young folded around this and bent over parts of the body in the 
flange of the head, so as to make the beaded rim and the interlocking 
seam shown in the tin réceptacles of the prior art, and that he thus 
produced a seam which, if made of malléable sheet iron, would of 
itself be strong enough to resist ordinary strains and might be water- 
tight. This method of forming the chime joint and the function to 
be performed by the method of forming the joint are not, it is true. 
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disclosed in Young's spécification, and to this extent the above state- 
ments are, perhaps, inaccurate. Thèse errors, if such they be, do not 
modify the essential correctness of this analysis o£ the prior art. No 
novehy résides in the exact form of making the seam or chime joint, 
and neither in the Patent Office nor on the former trial was any élé- 
ment of novelty claimed or disclaimed by reason thereof. The in- 
vention in this aspect consists in forming a seam or chime joint by 
bending or folding the body and head together, so as to create a 
shoulder of certain thicknesses of métal. This resuit, and not the 
manner of forming the shoulder, was the material élément. This 
conclusion is supported by the Patent Office proceeding. The ex- 
aminer cited against Young's application Scaife, No. 6,391, as em- 
bodying a similar type of seam or chime joint; but Scaife shows a 
double or locked joint or seam, rather than the exact form of seam 
or joint disclosed by Young's spécification. The distinction between 
Young's invention and the prior art was made upon grounds other 
than the form of seam, and the patent was allowed upon grounds 
other than the spécifie manner shown of forming the seam or chime 
joint. 

[3, 4] Young's patent is of that class known as spécifie, as dis- 
tinguished from generic. It is spécifie with respect to the prior art, 
and also with respect to defendant's construction. Young made his 
invention in a crowded art, and, as noted by the patent examiner, 
the références cited against his application are close. Many persons 
were then, and had been previously, working along the same or dif- 
férent lines in the same field. He is entitled to his spécifie construc- 
tion, and not to any broad range of équivalents. AU the éléments of 
Young's combination, it may be, are old; but his combination of 
them is new, and is not anticipated by any of the devices of the prior 
art. The results thereby accomplished may also be old, and were ac- 
complished in Reynolds, No. 621,540; but Young accomplishes them 
in a new, diflferent, and substantially better and cheaper manner. 
Reynolds' steel barrel is the only device of the prior art which it 
is shown had any commercial success, yet its success, as compared 
with the success of the Young type of barrel, has been small. Upon 
légal principles so familiar as not to require the citation of authority, 
a combination of old éléments, which produces an old resuit in a new 
and substantially better and cheaper way, embodies patentable in- 
vention. And also on like familiar principles, if the question of in- 
vention be doubtful, the balance will be turned in favor of patenta- 
bility by a showing of undoubted commercial success. This showing 
in favor of Young's type of steel barrel is made clear by the évidence. 
The Reynolds barrel has been on the market many years, and the 
patent covering the same expired some years ago; but of the heavy 
steel barrels or containers, now much used and widely sold, only 5 
per cent, is of the Reynolds type, as against 95 per cent, of the Young 
type. My conclusion, therefore, is that Young's patent is valid as 
to the spécifie construction embodied therein, and that the complain- 
ant is entitled to be protected against any infringement thereof. 

Défendant strongly con tends that, if complainant's patent !s valid. 
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its claims must be so limited that defendant's construction does not 
infringe. The structure considered in the former case was sought 
to be distinguished upon the same grounds without success, and the 
same rule of comity, already invoked and allowed, should be proper- 
ly applied as to the respects in which defendant's construction re- 
sembles that there held to infringe. 

[5] A new feature, however, exists in this case. Défendant is 
the owner of United States letters patent, No. 1,125,011, issued to 
Charles T. Draper, January 12, 1915, and by him assigned to the 
défendant. The contention is that defendant's barrel is made in con- 
formity to thèse letters patent. 

Complainant urges that no presumption of nonfringement arises, 
even if defendant's barrel is manufactured under and in conformity 
to this patent, and cites Walker on Patents (5th Ed.) § 362a, and 
Herman v. Youngstown Car Manufacturing Co. (C. C. A. 6) 191 
Fed. 579, 584, 112 C. C. A. 185. If the Draper patent were for an 
improvement upon the construction covered by the Young patent, or 
if the invention embodied in the Young patent were generic, and en- 
titled to a br'-'ad range of équivalents, undoubtedly no presumption 
of noninfringement follows from the issue of the letters patent, what- 
ever may be inferred from such issue of the existence of patentable 
différences. 

As already stated, the Young patent is spécifie, and entitled only 
to a narrow range of équivalents. The Draper patent is not for an 
improvement upon the Young invention. Both are spécifie patents 
for a combination of éléments in precisely the same art. Tf, there- 
fore, the defendant's barrel was made in strict conformity to the 
Draper patent, the presumption of patentable différences resulting 
from the issue of the patent might carry with it a presumption of 
noninfringement; but I am of opinion that defendant's barrel, as 
manufactured and sold commercially, so far départs from the Draper 
patent as to nullify any presumption from the allowance thereof. 

Draper's application recites that steel barrels, as previously con- 
structed, hâve been provided with reinforcing members ; but thèse 
prior structures hâve depended upon the maintenance of the annular 
joints at the heads, by the closeness of engagement of the reinforc- 
ing chime with said anmilar joints. Certain disadvantages in this 
type of construction, and also in the annular rolling ribs or élévations 
about the body of the barrel, are then pointed out. To overcome 
the disadvantages first mentioned, the applicant says he has sought to 
remedy thèse defects first, by making a liquid-tight, double-locked 
joint between the head and barrel body, independently of the rein- 
forcing means ; and, second, that he has provided a peculiarly shaped 
reinforcing chime, having a protective overturned lip for the joint, 
and frusto-conical walls extending within the head, wherein said 
chime is seated by shaping said head and barrel body thereto. 

There are cited against this application both the Young and Rey- 
nolds patents. Thèse citations, particularly Young's, are distinguish' 
ed by the applicant on the ground that Young does not show a double- 
iocked joint and that his protective ring is slraight-sided; further. 



MEUBEB STEEL BÂJSBEL CO. V. DBAPEE MFG. CO. 417 

(260 F.) 

that Young secures his retaining function by overlapping liie seam 
completely by the protective flange; further, that Young expressly 
omits the salient feature of claims 1 and 2 (Draper's application) in 
providing a cyhndrical reinforcing rim; further, Draper's attorney 
says, "as for the use of 'frusto-conical' (which had been criticized 
by the examiner as an inapt term), tlie engaging vvalls of appHcant's 
reinforcing rim actually conform to this geometrical shape, and it 
is the inward crimping of the body portion and closure members 
which affords the effective seal." He further states that this forms 
a permanent closure, and that the edges of the closure member are 
interiorly sealed within those of the body portion. 

The application was passed for allowance on the basis of thèse 
distinctions as to the inwardly inclined or crimped or frusto-conical 
shape of the walls of reinforcing rim and of the head and body. The 
différence in the manner of forming the chime joint was net, in my 
opinion, a controlling considération with the examiner. The valid 
distinction was found in the manner of closing or sealing the joint 
by the inward crimping of the body portion and closure members. 
The drawings and spécifications did not show, and the applicant did 
net claim, that the overturned flange or lip of the protecting chime 
ring performed any function in forming the liquid-tight joint, but, 
indeed, just the reverse. It did not hâve the positive interlocking 
or clamping action of the Young patent, but rather relied on compres- 
sion and frictional engagement, as in Hardier, No. 814,375, to keep 
it in place and to serve as a protecting armor. 

Defendant's barrel in litigation départs widely from this spécifie 
construction. It does not hâve the inwardly inclined or frusto-conical 
shape, either of head or body, or of chime ring. On the contrary, 
the wall of the head and body are almost in a direct plane with the 
barrel body. The departure from a true plane is scarcely perceptible 
to the naked eye. The same is true of the inner wall of the reinforc- 
ing chime ring. This ring is straight-sided and cylindrical, and does 
not possess the salient features of claims 1 and 2 of the application. 
Its protective flange overlaps the shoulder of the chime joint in such 
a way as to produce the positive interlocking and clamping action 
of the Young patent. The free end of the chime ring flange, it is 
true, in Young's invention, is bent around the shoulder of the chime 
joint at an abrupt angle, and brought into contact with the barrel 
body, while in defendant's it overlaps the shoulder to a much less 
extent and does not contact with the barrel body. Something is 
claimed for this différence. One advantage, it is said, is that thia 
open space between the flange end and the barrel body leaves exposed 
the chime joint, so that if a leak occurs the place of leakage may 
readily be discovered and remedied. This may be admitted; but 
it is also true that the free end of the flange overlaps the chime joint 
shoulder sufficiently to produce the positive interlocking and clamp 
ing action of Young's invention. 

Defendant's expert sought to obviate this effect by asserting that 
the overlapping of the flange was sufficient only to anchor the chime 
ring; that it did not perform any funtion in making the liquid-tight. 
260 F.— 27 
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double-locked joint ; and that it could be easily removed wîth a ham- 
mer and restored without injuring the chime joint. I do not agrée 
to thèse contentions. An inspection of defendant's structure, exhib- 
ited in various forms, convinces me, as it must convince any one, that 
this reinforcing chime ring has the positive interlocking and clamping 
action of complainant's structure, even though the flange end is not 
bent at an abrupt angle around the shoulder of the chime joint and 
does not contact with the body barrel. It cannot be removed without 
great force or without distortion. 

[6] Défendant strenuously urges that the file wrapper history of 
Young's patent shows that the manner of forming the joint or shoul- 
der, as therein disclosed, and that the bending at an abrupt angle 
of the free end of the chime ring flange about the shoulder of the 
chime joint, are positive limitations upon defendant's patent. The 
last-mentioned feature of bending at an abrupt angle was inserted 
after a claim without it was rejected. In support of this contention 
the familiar principle is invoked that if an applicant, in order to get 
his patent, accepts one with a narrower claim than ttiat contained in 
his original application, he is bound by it, and is estopped f rom claim- 
ing a broader construction. Sargent v. Hall Safe & Lock Co., 114 
U. S. 63, 5 Sup. Ct. 1021, 29 L. Ed. 67; Shepard v. Carrigan, 116 
U. S. 593, 6 Sup. Ct. 493, 29 L. Ed. 723; Hubbell v. United States, 
179 U. S. 77-83, 21 Sup. Ct. 24, 45 L. Ed. 95; Vanmanen v. Léonard, 
248 Fed. 939, 161 C. C. A. 57. 

An examination of the Patent Office proceedings convinces me that 
thèse contentions cannot be sustained in this broad manner. As to the 
form of the chime joint or shoulder, enough has already been said 
to indicate my opinion. In brief, the forming or création of a shoul- 
der, and not the method of forming the joint, was the essential fea- 
ture. As to the abrupt angle at which is bent the free end of the 
reinforcing ring, it would, in my opinion, be an unreasonably narrow 
interprétation to hold that the spécifie angle of the bending is an 
essential élément, or that Young is so limited. Reynolds, No. 621,540, 
and Hardie, No. 814,375, had both been cited against Young's ap- 
plication, and the examiner had in the first instance rejected the ap- 
plication in large part because of them. Reynolds, however, did not 
show or claim a seam or shoulder in any form, much less one made by 
folding or bending the head or body upon each other. This was a 
form of construction in the prior art which Young sought to distin- 
guish. Hardie showed a joint, not, however, in the form of a shoul- 
der, but one with the métal of the body bent upon itself, and the 
métal of the head section bent around it, and also a reinforcing chime 
ring applied thereto depending upon compression and frictional en- 
gagement, and not upon interlocking action to keep it in position. 

This was a form of construction which Young sought to distinguish. 
This and other références were, in the language of the patent exam- 
iner, close, and it was necessary that the différences between them 
and Young's construction should be made distinct. Additions made 
in Young's claim 1, as compared with canceled claim 6, much relied 
on by counsel, were made to bring out thèse distinctions. The pi'e- 
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vious rejection, and the addition of plain language to bring out thèse 
distinctions, are not to be regarded as an acceptance of claims limited 
to this spécifie form of construction. Young's invention, as finally 
allowed, consisted of a seam or shoulder of certain thicknesses of 
métal, formed by bending or folding together the edges of the head 
and body members and a reinforcing chime ring, with a flange so bent 
around and overlapping the shoulder as to positively lock and clamp it 
together, thereby producing a fluid-tight joint. His claims as finally 
allowed are no narrower than this construction. 

[7] Défendant produces a fluid-tight joint independently of the 
positive interlocking action of the reinforcing ring, but in so doing 
it produces a chime joint or shoulder of the same thickness of métal 
as is covered by Young's patent claims. Défendant also uses a re- 
inforcing chime ring with the flange bent around and overlapping 
that shoulder, so as to positively interlock and clamp the joint together, 
just as is donc in Young's invention. There is identity of function and 
substantial identity in the way of performing the function. It fol- 
lows that defendant's commercial barrel with this form of reinforc- 
ing ring is an infringement of complainant's patent, and it is none 
the less an infringement because the free end of the flange is not 
bent at an angle as abrupt, nor overlapped to an extent as great, as 
that of Young's invention. Whether or not a construction strictly 
in conformity to Draper's patent would be an infringement is not 
involved, and no opinion with respect thereto is expressed. 

My conclusion is that complainant's patent and ail its claims are 
valid and infringed. The usual decree for an injunction and an 
accounting will be entered, with the following modification: On 
this hearing it was disclosed that a substantial part, perhaps 50 per 
cent., of defendant's product is being supplied on a contract to the 
United States War Department, with the performance of which com- 
plainant disclaims any désire to interfère. The injunction order will 
be so framed as to permit the further and complète performance of 
this contract. If the parties are unable to agrée upon the conditions 
and form thereof, both may submit drafts of a suitable order, and, 
if necessary, an informai hearing will be accorded. 



THE ACUSHLA. 

(District Court, D. Massachusetts. September 9, 1919.) 

No. 1692. 

Maritime Liens ®=>4 — Vessel on the Lay not Liable to Lien fob Replace- 
ment or FiSHING Geab. 

The settlement of the Massachusetts flshermen's strlke, In Aprll, 1917, 
by whlch the flshing gear on old vessels, then owned by the masters and 
for use of whlch the fishermen were charged a percentage of their shares, 
was to be appraised and paid for, together with replacements, by déduc- 
tions from the gross stock on each trip, and then became free to use of 
the fishermen did not change the ownershlp of the gear and a vessel 
known to be on the lay is not subject to a lien for replacements bought by 
the master. 

.^ssFoi other cases se« same topic & KBY-NUMBSR In ail Key-Numbered Dlgests & Indexes 
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In Admiralty. Suit by Ernest M. Cromwell and others against the 
fishing schooner Acushla. Decree for respondent. 

Wendell P. Murray, of Boston, Mass., for libelants. 
F'rederick H. Tarr, of Gloucester, Mass., for claimant. 

MORTON, District Judge. The case is an interesting one, as any 
controversy involving the customs of the sea is apt to be ; and it has 
been presented by counsel familiar with such matters. The principal 
question is whether fishing gear deUvered to the master of a fishing 
vessel in January, 1919, to replace gear lost or condemned as unfit 
for further use, is chargeable to the vessel, she being at the time, as 
the seller knew, on the one-fif th lay. The f acts are as f oUows : 

The schooner Acushla was owned by the claimant. She was let to 
one Parsons as master on the one-fîfth lay, under which the vessel 
takes one-fif th of the gross stock and pays no part of the running ex- 
penses. Prior to the settlement of the fishermen's strike by the Pub- 
lic Safety Committee in April, 1917, fishing gear was owned by the 
masters of the vessels and they deducted 10 per cent, of the men's 
shares on each trip as pay for the use of the gear. Under that ar- 
rangement the vessel was not liable, as both parties agrée, for gear 
bills. 

The rental (or use) charge for gear was believed by the men to be 
unfair and was one of the causes of the strike. By the settlement it 
was agreed between the vessel owners and the men that new vessels 
should thereafter furnish their own gear, for which no charge should 
be made ; that the old gear (owned by the masters) should be apprais- 
ed and paid for by déductions of 10 per cent, from the gross stock on 
each trip, and when so paid for should become "free" gear i. e., the 
men should not be charged for the use of it ; and that replacements of 
lost or condemned gear (on both old and new vessels) should be paid 
for from the gross stock of the trip on which the loss or condemnation 
occurred. This settlement was accepted by ail parties concerned, and 
is recognized as establishing the custom in the Massachusetts fishing 
ports. 

Capt. Parsons bought a new string of gear when he was on the Geor- 
gia in 1915. After that he changed vessels several times before tak- 
ing the Acushla, and each time carried his gear with him. The value 
of it was paid for in accordance with the settlement ; and at the time 
in question the string was "free" gear. Capt. Parsons testifies that it 
belonged to him, and so does the claimant's principal witness. The 
only évidence to the contrary is that of the libelant. He testified: 

"Capt. Parsons owned this gear and carried It with him from vessel to 
vessel. It was old gear, and had been paid for from the 10 per cent. It be- 
longed to the vessel. She never paid for it. But I maintain that the vessel, 
on which it was finally paid for, owned it. No ; I say that it belonged to the 
captain or the crew. The eaptain takes it with him, but after it has been 
paid for it becomes free gear. ♦ • • I change that answer ; If the gear la 
paid for it belongs to the vessel. I understand that this gear belongs to 
Parsons." 

This testimony shows, I think, the difficulty of maintaining that the 
«trike settlement changed the ownership of existing gear. The men 
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were not concerned with who owned the gear; what they objected to 
was paying unfair rental on it. The settlement eliminated that com- 
plaint. There was no reason for altering the ownership of the gear 
as between the captain and the vessel. There was no advantage to the 
men in having it owned by the latter, rather than the former. The 
Acushla was not a new vessel, within the meaning of the strike set- 
tlement. The string of gear on her was, it seems to me, the property 
of Capt. Parsons, not of the vessel; and I so find. The previously 
recognized incidents of the one-fifth lay were not changed as to gear, 
on old vessels at least, by the terms of that settlement, and the vessel 
W3S not liable for replacements. 

On the trip ending January 10, 1919, gear to the value of $314.73 
(according to Parsons' testimony) was lost or condemned and was de- 
ducted from the gross stock. He bought from the libelant, for re- 
placements, gear to the amount of $282.55. On the trip ending Jan- 
uary 21st the lost and condemned gear, amounting to $159.57, was de- 
ducted from the gross stock, and Parsons bought from the libelant 
S140 worth for replacements. Thèse two charges less certain crédits 
make up the claim in suit. The déductions were paid over to Parsons, 
but he failed to apply them to the libelant's bill. 

The libelant knew that the Acushla was on the one-fifth lay and he 
knew the incidents of that lay. He first endeavored to collect his bill 
from Parsons, and went so far as to sue him and trustée his share in 
the trip. No bill was ever presented to the vessel or her owners, and it 
was not until after Parsons had gone into bankruptcy that any claim 
was made against her. The conclusion seems to me irrésistible that 
the attempt to hold the vessel is an afterthought; and I so find. I am 
not satisfied that the libelant supposed at the time when the gear was 
sold that the vessel was liable for it, and originally extended crédit 
to her. It is true that on the libelant's books the account was in the 
name of the schooner ; but it is admitted by him that the account in- 
cluded everything furnished for use on board that vessel, including pro- 
visions and other supplies with which she was, as he knew, not charge- 
able, and that he customarily separated the items when the bills were 
made out. This being so, the form of the account does not show an 
intention to hold the vessel for the items hère in controversy. Run- 
ning vessels on shares or lays is a well-understood method of employ- 
ing them, and while the captain may, under certain circumstances, bind 
the vessel, there is no hardship in holding that in Massachusetts ports, 
where the relation between the captain and the owners is understood, 
as it was hère, replacements of gear belonging to him should, in the 
absence of authority on the part of the owners to hâve them charged 
to the vessel, be paid for by him. 

On ail the évidence, I find and rule that the libelant is not entitled 
to recover. 

Decree dismissing libel, with costs. 



422 260 FEDERAL RBPOETBR 

MNCOI/N V. PEOPLE'S NAT. BANK. 

In re CUTTTNG MOTOE CAR CO. 

(District Court, E. D. Mlchlgan, S. D. July 18, 1919.) 

No. 5911. 

Banketjptct <®=>341 — Action to Eecoveb Préférence— Rbs Jttdicata. 

"Where a clalm flled against a bankrupt estate is contested by the trus- 
tée on the ground tbat the créditer received a voidable préférence, the 
décision of the référée that such préférence was received and an order 
for Its retum, unappealed from, renders the question res judicata, and 
the créditer canuot relitigate It in a plenary action by the trustée to re- 
cover the préférence. 

At Law. Action by Bela J. Lincoln, trustée in bankruptcy of the 
Cutting Motor Car Company, against the People's National Bank. 
Trial to court, and judgment for plaintiflf. 

Clark, Emmons, Bryant & Klein, of Détroit, Mich., Price & Whiting, 
of Jackson, Mich., and Warren, Cady, Ladd & Hill, of Détroit, Mich., 
for plaintiff. 

Thomas E. Barkworth, of Jackson, Mich., for défendant. 

TUTTLE, District Judge. This is a plenary action, brought by the 
trustée of the estate of the Cutting Motor Car Company, bankrupt, 
against the People's National Bank, one of the creditors of said bank- 
rupt, to recover, under section 60b of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 562 [Comp. St. § 9644]), an alleged voidable 
préférence received by it from the bankrupt within four months prier 
to the filing of the pétition in bankruptcy. By stipulation between the 
parties hereto a jury has been waived and the cause submitted to the 
court upon the files, records, and proceedings in the bankruptcy matter. 

After the Cutting Motor Car Company had been adjudicated a bank- 
rupt by this court in the bankruptcy proceedings referred to, the de- 
fendant in the présent case filed a claim against the bankrupt estate for 
a balance alleged by it to be due from the bankrupt on certain promis- 
sory notes. The trustée filed objections to the allowance of such 
claim on the ground that the claimant had received from the bankrupt 
the voidable préférence to recover which the présent action was after- 
wards brought. After the taking of testimony at a hearing before him, 
in which the trustée and the claimant participated, the référée in bank- 
ruptcy made and entered an order sustaining the objections of the trus- 
tée, disallowing the claim unless the claimant should, within a period 
of time fixed in such order, surrender to the trustée the amount of the 
préférence found to hâve been received by it, $6,277.89, and directing 
the trustée, in the event that the amount of such préférence substan- 
tially exceeded the dividend payable to unsecured creditors, to con- 
sider the advisability of bringing suit against the claimant for the re- 
covery of the préférence so received. The claimant filed a pétition for 
the review of such order, alleging that the référée erred in finding that 
it had received a voidable préférence. Thereafter the trustée com- 
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menced the présent action. Subsequently, the appeal from the order of 
the référée was dismissed by consent of the claimant, the défendant in 
this action. 

The question involved is whether the défendant has received from 
the banknipt a préférence voidable under section 60b of the Bankruptcj' 
Act. If the transaction resulting in the receipt of such money constitut- 
ed, under the circumstances surrounding it, such a préférence, plain- 
tiff is entitled to recover herein ; otherwise, not. 

It is urged by plaintiflf that the décision of the référée holding that 
the transaction referred to did constitute the voidable préférence alleg- 
ed is res judicata and precludes défendant from again trying, in this 
action, the question passed upon and decided by the référée. The 
identical question involved in the présent action was presented and nec- 
essarily involved in the proceeding before the référée, to w^hich the 
présent défendant was a party and in which it took part, and that ques- 
tion was there decided adversely to the claim of the défendant. Mani- 
festly, therefore, the doctrine of res judicata is applicable and con- 
trolling, and, the question whether the défendant has received a préf- 
érence from the bankmpt, voidable under section 60b of the Bank- 
ruptcy Act, having been properly put in issue and litigated in the bank- 
ruptcy proceeding between the présent plaintiff and défendant and in 
that proceeding decided in favor of plaintiff, such question must now 
be considered a matter adjudicated against the défendant, as be- 
tween it and the plaintiff, and it cannot be retried in this action. Breit 
V. Moore, 220 Fed. 97, 135 C. C. A. 573 ; McCulloch v. Davenport 
Savings Bank (D. C.) 226 Fed. 309; Ullman, Stern & Krausse v. Cop- 
pard, 246 Fed. 124, 158 C. C. A. 350; Clendening v. Red River Val- 
ley National Bank, 12 N. D. 51, 94 N. W. 901, 11 Am. Bankr. Rep. 245. 

It foUows that the plaintiff is entitled to recover herein from the 
défendant the amount of the préférence found by the référée to 
hâve been received by it, together with interest thereon at the légal rate 
from the time of the receipt thereof, and an order will be entered in 
conformity with the terms of this opinion. 



In re YOTJTSEY. 

(District Court, S. D. Ohlo, W. D. March 3, 1916.) 

No. 5529. 

1. WlLLS ®=5629 CONSTBUCTION TiME OF VjïSTING. 

The rule in Ohio is to construe devises and bequests as vesting at tes- 
tator's death, unless his invention to postpone vesting is clearly Indicated 
in the will. 

2. Peepetuities <S=»4(10) — Création of Future Estâtes. 

There is no attempt to create a perpetulty in violation of Gen. Code 
Ohio, I 8622, by a will giving to A., living at tlme of exécution of the 
wUl and death of testator. certain lands for llfe, and after his death to 
the helrs of his body, part to be possessed by him on arrivlng at majority, 
and tlie balance after that event and the death of testator'a wife, the wife 
being glven the use and occupation till such times. 
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3. "Wiixs <S=>607(2) — ESTATES Tail — Inteeests of First Donee and Chu- 

DBEN UNÙEB StATUTE. 

Under Gen. Code Ohio, § 8622, If a wlU créâtes a fee tall, the Intereat of 
the flrst donee is not a mère life estate, but his children do not take the 
fee-slmple title tlll hls death, when the estate tail Is enlarged Into an abso- 
lute estate in fee simple, and a deed by a child of the donee conveys no 
estate if the grantor dies before the donee, leaving issue survivlng. 

4. WiLLs <S=>601(1) — Estate Devised — Controllino Provisions. 

Language of a wlll which, standing alone, gives one a fee simple, is 
controlled by subséquent provisions, which by positive language reduces 
his interest to a life estate. 

5. WiLLS <S=>614(19) — Devise of Two Life Estâtes. 

Land may be devised to one for life, and after her death to another for 
life. 

6. Estâtes Tail <S=»1 — Limitation to Heies. 

To create an estate tall there must be a limitation in express terms or 
by direct référence, not only to helrs, but to helrs of the donee's body. 

7. Estâtes Tail <S=»1 — Intent to Cîreate — Pkesumption. 

Estâtes tall are not favored, and there is a presumptlon agalnst Inten- 
tion to create them, which must be overcome by language free from am- 
biguîty. 

8. WiLLS <S=>605 — Estate Tail ob Life Estate with Remaindeb. 

A will devising a farm to testator's son for life, and on hls death to 
the helrs of his body, and providlng that, If any devisee dled leaving no 
helrs of his body, such devisee's portion should go to the devlsees living 
or their helrs per stirpes, held not to create an estate tall, but to devise a 
life estate to the son, wlth remainder to the son's children, or, in default 
tliereof, over to testator's other children or their helrs per stirpea. 

9. WiLLs <S=>634(17) — Contingent Remainders — Vesting of Fee. 

Where a life estate Is devised to a son, single and childless, wlth re- 
mainder to his children, or in default thereof over to testator's other 
children or their heirs per stirpes, the fee at death of testator vests in 
his heirs, subject to be divested when a child is born to the life tenant, 
and then vests in such child, subject only to open up and let In subsequent- 
ly born children. 

10. Faktition iS=>16 — Title to Support Action. 

The life tenant, being also vested by deed of a remalnderman with an 
Interest in fee, may maintain partition agalnst the other retnaindermen. 

11. Partition i®=>109(1) — Sale — Title. 

So long as partition decree, under which sale Is made and conflrmed, 
remains in force, the parties are divested of title, and the purchaser is 
vested therewith. 

12. Infants ©s'SS — Estoppel — Acceptance of Bbnefit. 

Infant défendants in partition ratify the proceedings, and are estopped 
to take advantage of a mère Irregularity, by recelptlng to their guardian 
for and appropriating their shares of the proceeds, with full knowledge of 
the facts, on arriving at âge. 

13. JtTDGMENT lS=>479 — COLLATEBAL ATTACK PARTITION. 

Proceedings in partition are judlcial, and cannot be collaterally Im- 
peached. In the absence of fraud. 

14. JUDGMENT <g=>747(2) — Matters Conoltjded — Partition. 

Partition forms no exception to the gênerai rule that a Judgment la 
eonciusive of every matter which is actually and necessarlly involved in 
Its détermination, and hence of the title. 

15. Judgment <&=3&4S(1) — Res Judicata — Necessitt or Pleadino. 

A judgment, to be avallable as res judicata, must be speclally pleaded. 

(gsîFor other cases see same topic & KEY-NUMBBE in ail Key-Numbered DigesU & Indexe» 
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16. JUDGMENT «©=3736 — MATTEBS CONCLUDED QUIETING TiTtE. 

Judgment against plaintlffs in action In which they claimed a fee under 
a will, and sought to hâve thelr title quleted, it being held that they took 
only il lire cstate, is not conclusive as to elïect of partition proceedings and 
deeds from remainderinen to life tenant, not considered. 

In Bankruptcy. In the matter of Andrew S. Youtsey, bankrupt. 
On application to construe will and sell real estate. Decree rendered. 

D. B. Van Pelt, of Dayton, Ohio, for trustée in bankruptcy. 
Keifer & Keifer and Paul C. Martin, ail of Springfield, Ohio, for 
the Agenbroad interests. 

SATER, District Judge. The primary question for décision is, 
What estate has Andrew S. Youtsey, the bankrupt, in the 158 acres 
of land hereinafter mentionçd? 

On February 25 and June 21, 1915, certain creditors filed a péti- 
tion and a supplemental pétition, respectively, averring that the bank- 
rupt is seized in fee simple of the land in question, and that the trustée 
in bankruptcy asserts that there is a cloud upon its title which pre- 
vents him from conveying it in fee to a purchaser. A construction of 
the will of Harrison Youtsey is requested in each of such pleadings. 
On June 23d the trustée in bankruptcy by intervention pleaded that 
the bankrupt's only property is the 158-acre farm located in Lost 
Creek township, Miami county, which farm was devised to the bank- 
rupt Ijy his father, Harrison Youtsey, who died testate in 1882, his 
will being duly probated in the early portion of that year. The testator 
left a widow and five children, to wit, William H., John C, Clara, 
Ella, and Andrew, the bankrupt. Andrew, at the time of his father's 
death, was a minor, unmarried, and without children, but subsequently 
married, from which marriage there were born to him the following 
children : Sarah K. (deceased without children), Hattie, George R., 
and Earl, ail of whom are now of âge, Earl having attained his ma- 
jority subséquent to the institution of thèse proceedings. A controversy 
has long existed as to ihe extent of the bankrupt's estate in the premises 
in question. Averments are made by the trustée as to a partition pro- 
ceeding instituted in the state court by the bankrupt against his children 
other than Sarah K. Youtsey, and of varions deeds which were exe- 
cuted and delivered to the bankrupt to lodge in him the title to such 
property, which partition proceeding and conveyances will be herein- 
after noted. The trustee's prayer is for a détermination of the estate 
held by Andrew in the lands in question. On June 25th Earl L. 
Youtsey, then of full âge, admitting that he is one of the bankrupt's 
children, and also the will and death of his grandfather, Harrison 
Youtsey, and the unsecured character of the petitioners' claims, by 
answer denied ail else, and asks for a construction of such will. 

In his will, duly executed February 5, 1882, Harrison Youtsey gave 
and devised to his son William H. a farm of 161 acres ; to his daugh- 
ter Ella a farm of 100 acres ; to his son John C. 160 acres ; to his 
daughter Clara 146 acres; and to his son Andrew the west portion of 
ihe home farm, to be possessed by him when he should arrive at the 
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âge of 21 years, and the remaining portion of such home farm after 
the death of the testator's wife and Andrew's attaining the âge of 
21 years. The will then provides : 

"AU of the foregoing devises to the several devlsees as named are to be to 
them for their natural Uves, and on thelr decease are to go to the heirs of 
their bodles, and If any die leavlng no helrs of their bodies then their devise 
to revert back (subject to right of curtesy or dower as the case may be) as 
hereafter provlded, and to be divided equally between those livlng or their 
heirs per stirpes. 

"It is my wlll that the provisions I hâve herein made in relation to the 
several tracts of land by me devlsed to my several chUdren shall not be so con- 
strued as to exclude the husbands of my deceased daughters from holding 
curtesy in said tracts of land so devlsed by me to my daughters, or the wives 
of my deceased sons from holding dower In the tracts of land devised by m© 
to them, and after their decease then to be govemed by the provisions in this 
will made. I mean by this that although the fee to the several tracts of land 
by me devised to my several chlldren does not vest In them, but in the heirs 
of their bodies, that the wives and the husbands of said children herein named 
now married, or that may hereafter marry, shall bave the same Interest of 
dower or curtesy as though the fee had vested In my said sons and daughters, 
except, If any die wlthout heirs of their bodies, then to revert as above pro- 
vlded by me In this my wUl." 

He then gave to his wife the use and occupation of the home farm 
until Andrew should arrive at his majority, at which time she was 
directed to surrender to him the west portion of the home farm. She 
was to retain the occupancy, use, and control of the east portion of it 
during her natural life. Ail household goods were given to her abso- 
lutely and subject to her disposai. The will then proceeds : 

"At the death of my said wife my son Andrew S. Youtsey (if he be twenty-one 
years of âge), and, if not, when he shall be twenty-one years of âge, shall hâve 
that part of the home farm as above devised to my said wife during her 
natural llfe, and I hereby devise the same to hIm during his natural life, and 
then to be subject to the same provisions as are hereinbefore made as to ail 
the other devlsees." 

Provisions were made for executors and the settlement of the es- 
tate, which has been fuUy administered. Harrison Youtsey's widow 
died July 2, 1907. 

[1] The Ohio rule is that, unless the intention of a testator to post- 
pone the vesting of a devise or bequest to some future time is clearly 
indicated in his will, such devise or bequest vests in the devisee or 
legatee at the testator's death. Bolton v. Banlf, 50 Ohio St. 290, 293, 
33 N. E. 1115; McArthur v. Scott, 113 U. S. 340, 378, 5 Sup. Ct. 652, 
28 L. Ed. 1015. The law favors the vesting of estâtes. Section 10578, 
G. C. Ohio ; Linton v. Laycock, 33 Ohio St. 128, 134. The presump- 
tion is that, whatever life or particular estate Harrison Youtsey first 
created, he intended to pass the fee under his will. The language of 
the will discloses the existence of such a purpose and an intention 
to dispose of his entire estate. 

[2] As Andrew was in being at the time of the exécution of the 
will and the death of his father, the testator did not create, or attempt 
to create, a perpetuity. Section 8622, G. C. Ohio ; Turley v. Turley, 



IN BE YOUTSET 427 

(260 F.) 

11 Ohio St. 173, 180, 181; Dungan v. Kline, 81 Ohio St. 371, 380, 
90 N. E. 938. 

[3] If the will created a fee tail in Andrew, then his interest, as the 
nrst donee in tail, was not the same as that of a mère lif e estate (Dun- 
gan V. Kline, 81 Ohio St. 383, 90 N. E. 938 ; Harl<ness v. Corning, 
24 Ohio St. 428); nor has the fee as yet in that event vested in the 
children. If the will created a fee tail, his children would not take 
the fee simple until the estate shall reach them at his death, at which 
time the statute (section 8622) will enlarge the estate tail into an ab- 
solute estate in fee simple. Dungan v. Kline,' 81 Ohio St. 382, 383, 
384, 90 N. E. 938. If a fee tail was created, no deed executed and de- 
livered by any one of Andrew's children conveyed an estate to the 
grantee, if the grantor should die before Andrew, leaving issue sur- 
viving. Dungan v. Kline. 

[4, 5] The will, however, did not create a fee tail estate. The 
language of the earlier portion of its second item is such, standing 
alone, as to give to Andrew a fee simple in the 158 acres of land in 
question. By positive language, equally clear and décisive and twice 
stated, the subséquent provisions of the will reduce his interest to a life 
estate. The testator had power to do this. Collins v. Collins, 40 Ohio 
St. 353, 364, 365. He took a life estate in the west part of the farm, 
to be possessed by him on attaining the âge of 21. His mother, who 
had the use and occupancy of the whole of the farm until that time, 
was required, on his attaining his majority, to surrender such portion 
of the farm to him. The residue of the farm she retained during her 
life, after which he took a life estate. It was compétent for the tes- 
tator to provide thus for two life estâtes. Paris v. Winterburn, 6 
Ohio Cir. Ct. R. 635 ; Jones, Law of Real Property, etc., §§ 607, 608 ; 
Gibson v. McNeely, 11 Ohio St. 131, 135. 

[6-8] A considération of the will justifies the conclusion that an 
estate tail was not created in favor of the heirs of Andrew's body, and 
that Andrew was given a life estate. Washburn on Real Property (5th 
Ed.) vol. 1, p. 104, defines an estate tail thus : 

"Estâtes tail then are estâtes of Inherltance, which, instead of descent to 
helrs generally, go to the helrs of the donee's body, which mean his lawful Is- 
sue, his children, and through them to his grandchildren In a direct Une, so 
long as his posterity endures In a regular order and course of descent, and, 
upon the extinction of such issue, the estate détermines." 

To create an estate tail there must be a limitation in express terms 
or by direct référence, not only to heirs, but to heirs of the donee's 
body. At common law the necessary language to create an estate tail 
was, "To A. and the heirs of his body," the words "heirs of his body" 
following the devise to the donee in tail. Washburn, Real Property 
(5th Ed.) 105, 107; Pollock v. Speldel, 17 Ohio St. 439, 445, 446; 
Williams v. Haller, 13 Ohio N. P. (N. S^ 329, 336. Estâtes tail, 
however, are not favored in this country. The presumption is against 
the intention to create them, and that presumption must be overcome 
by language entirely free f rom ambiguity. Collins v. Collins, 40 Ohio 
St. 353, 363, 364. The ambiguity in the Harrison Youtsey will is 
fatal to a construction favorable to the création of an estate tail. 
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King V. Beck, 12 Ohio, 390, is not controlling, not only because that 
case was subsequently reversed (15 Ohio, 559), but also on account of 
the dissimilarity betvveen the will there under considération and that 
of Harrison Youtsey. The will does not run to "Andrew S. Youtsey 
and the heirs o£ his body." As regards the eastern part of his fann 
the testator devised the same at the death of his (the testator's) wife 
to Andrew (if Andrew be then of âge, and, if not so, then when he 
shall be thus of âge) "during his natural life, arid then to be sub- 
ject to the same provisions as hereinbefore made as to ail other dev- 
isees." This carries us back to the earlier provision that "ail the 
foregoing devises to the several devisees as named are to be to them 
for their natural lîves, and on their decease are to go to the heirs 
of their bodies." Andrew was one of the devisees to whom this clause 
refers, and his entire devise, being hoth the eastern and the western 
portions of the home farm, was thus to be for his natural life, and on 
his decease was to go to the heirs of his body, i. e., to his children or 
issue. The testator's intention was to make certain provision for his 
children in the way of life estâtes, and for his sons-in-law and daugh- 
ters-in-!aw in the way of -curtesy and dower ; but his grandchiidren 
were made quite as much the objects of his bouiity as the persons 
just named. The provision that, if any devisee died leaving no heirs 
of his body (children, issue), such devisee's portion should go ovcr 
to the devisees still living or their heirs per stirpes, to be equally di- 
vided, betrays a purpose not only to dispose of his whole estate, but, 
consistently with what bas just been said, to care for both his chil- 
dren and grandchiidren. He twice declared that Andrew should take 
a life estate only. With equal emphasis he declared that "the fee to 
the several tracts of land by me devised to my several children does 
not vest in them, but in the heirs of their bodies." It thus appears 
that his intent was first to secure a livelihood for his respective chil- 
dren during their natural lives and their respective wives and husbands ; 
and, second, to make available on the death of each for the use of his 
grandchiidren the lands devised to his respective children. The advan- 
tage to accrue to the grandchiidren would be much greater, and his pur- 
pose thereby better accomplished, if he gave each a vested remainder in- 
stead of creating an estate tail. Each grandchild on attaining its 
majority could realize on its vested remainder, for such an estate may 
be so conveyed as to pass the title in fee (subject, of course, to the life 
estate), or may be levied on and sold under exécution. Rhea v. Dick, 
34 Ohio St. 420, 423. If, however, an estate tail was created, Andrew's 
children, as issue of him, the first donee in tail, would hâve no trans- 
férable right during his life. Harkness v. Corning, 24 Ohio St. 416, 
427. 

The création of a life estate in the testator's children is inconsistent 
with an entailment. When a life estate is created, the fee is vested in 
the remainderman and not in the life tenant. When an estate tail 
is created, the fee is vested by the grant or devise in the first taker, 
the first donee in tail, and a fee simple is taken at his death by opéra- 
tion of law (section 8622) by the immédiate heirs of his body. Section 
10578, G. C. Ohio, first enacted in 1840, abolishes the rule in Shelley's 
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Case (for a statement of which see Brockschmidt v. Archer, 64 Ohio 
St. 512, 60 N. E. 623). It gave to the words "for his Hfe" or "for 
his natural life" their natural effect, and made the first taker a life 
tenant. It changed the word "heirs" from a word of hmitation to a 
Word of purchase. By virtue of such statute they take not by descent, 
but as devisees. The 158-acre farm being devised to Andrew for his 
natural life, and the will expressly declaring that the fee shall not 
vest in him, but in the heirs of his body (children or issue), such chil- 
dren as a class of devisees, and not as heirs generally, take as remain- 
dermen under the will, and not by descent from Andrew as a life ten- 
ant, because he has nothing to transmit. To hold that Andrew took 
a fee simple is to read out of the will the express provisions that he 
shall hâve but a life estate, the déclaration that the fee is to vest in the 
testator's grandchildren, and his manifest intention to make his estate 
available to such grandchildren to some degree, at least, at the earliest 
practicable date. To interpret the words "heirs of his body" as desig- 
nating a class of devisees is not to ignore those words. Against the 
theory of an estate tail is not only the presumption against an intent 
to create such (which presumption is strengthened by an avowed intent 
to vest the fee in his grandchildren), but also the repeated déclaration 
of a purpose to give a life estate to Andrew. 

[9] It is urged that, if Andrew did not take a fee simple, the title 
to the premises in question was in abeyance for want of a person or 
persons in whom to vest. This contention is unsound. In Gilpin v. 
Williams, 25 Ohio St. 283, decided by one of the ablest Judges that 
ever adorned Ohio's Suprême Bench, it appears that the testator gave 
to his daughter, Euretta Williams, "during her natural life, and to her 
children after her death, forever, one undivided eighth part" of his 
estate. She was then single and childless. She subsequently married, 
but died without children. Mcllvaine, J., at page 295, employed this 
language : 

"The rlght by means of which the real owner of the fee wlU eventually come 
Into possession of this property as an estate of Inheritance is vested in some 
person or persons awaiting the event which will unité the rlght of property 
and the right of possession in the same person or persons. We do not he- 
lieve it is in abeyance or that it rests in nubibus. It is clear that It is not in 
Euretta — her only title is to an estate for her natural life; nor in her chil- 
dren — slie has none. • • • The fee^siinple title was in the testator untll 
his death, and, if it did not pass by his will to any devisee therein named, It 
either ceased to exist in any one, or It passed by way of descent to hls heirs 
at law. In our opinion it descended to the heirs, subject, however, to be dl- 
vested, by force of the will, in the event that Euretta shall die leaving children ; 
but subsisting in the meantlme in the heirs, for the purpose of drawing the 
possession to them in the event of her death without chUdren." 

The will did not use the words "heirs of her body," but the words 
"to her children" ; but, as the words "heirs of their bodies" employed 
in the Harrison Youtsey will mean none other tRan "children" of the 
devisees who took a life estate, the rule in the Gilpin Case is directly 
in point. The fee in the premises hère in question vested at the death 
of the testator in his heirs, subject, however, to be divested when a 
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child was born to Andrew, and to open up from time to time for the 
benefit of his other children as they were respectively born. 

By the ternis of the wîll considered in Craig v. Rowland, 10 App. 
D. C. 402, there was devised to a mother and her unmarried childless 
son certain reaJ estate, with the provision that, if the son thereafter 
married and died leaving lawful issue, or lawful descendants of such 
children, such issue or descendants, if in being at the time of the death" 
of both mother and son, should take such real estate in fee simple; 
but if the son should die without having married, and without lawful 
issue surviving him, the premises should go to the testator's right heirs. 
Following the death of the testator the son married and had children. 
The situation was such as to make the rule announced in that case 
applicable hère. It was held that the remainder, limited to the children 
or descendants of the son, became a vested remainder in fee simple 
in the first child born to the son or that came into being and capable 
to take, and did not wait for the death of the father; and this remain- 
■ der thus vested was subject to open and let in the after-bom children. 
Neither in that case nor in Carver v. Jackson, 4 Pet. 1, 90, 91, 92, 7 
ly. Ed. 761, did the court hâve any difficulty about the title being held 
in abeyance. 

In Doe V. Considine, 6 Wall. 458, at page 477 (18 L. Ed. 869), a case 
which arose in and involved land in this judicial district, and has 
theref ore ail 'the force of an Ohio authority, Mr. Justice Swayne quot- 
ed Chancelier Kent with approval to the point that — 

"A. devises to B. for llfe, remainder to his eblldren, but, if he dies without 
leaving chUdren remainder over, both the remalnders are contingent ; but if B. 
afterward marries and has a child, the remainder beeomes vested in that 
child, subject to open and let in unborn children, and the remalnders over are 
gone forever. The remainder beeomes a vested remainder in fee in the chUd 
as soon as the child is born, and does not wait for the parent's death, and, if 
the child dies in the lifetime of the parent, the vested estate In remainder 
descends to his heirs." 

He quoted, as I do, the above language on account of its apposite- 
ness to the case under considération. He cited Jeffers v. Lampson, 10 
Ohio St. 101, as in harmony with the above-quoted passage. 

Having learned that the Harrison Youtsey will had been construed 
by the court of common pleas of Miami county, and by two of the state 
courts of appeals, counsel, at my instance, furnished for my assistance 
such of the opinions and records as are available. It is gratifying to 
know that the seven state judges who hâve had the will under consid- 
ération, although not stating their views in extenso, ail reached the 
same conclusion as that at which I hâve arrived after an independent 
investigation. When Andrew's daughter Sarah K. was born she took 
a vested remainder in the 158-acre tract, which opened up, as his other 
three children were born, to let them in. Harrison Youtsey's heirs 
at law at her birth, under the rule announced in Gilpin v. Williams, be- 
came divested of the fee to said premises, the fee then passing to her. 
On November 22, 1902, for a valuable considération, she conveyed her 
interest in the farm by deed of warranty to her father. His mother, 
on or about the same date, conveyed to him her life estate in \he prem- 
ises. As he already owned the life estate, by his daughter's deed for 
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her one-fourth interest in remainder he became vested with an undivid- 
ed one-fourth interest in fee in the premises. On November 25, 1902, 
he instituted in the common pleas court of Miami county proceedings 
against his three remaining children to partition the farm, ail of 
whom were properly brought before the court, and were represented 
by a guardian ad litem, who answered for each of them. The aver- 
ments of his pétition that he was seized in fee of the one-fourth part, 
and had a life estate in the one-fourth portion held by each of his 
three minor children, Hattie M., George R., and Earl, were adjudged 
to be true. He was held entitled to partition. Commissioners were 
appointed to make partition, with the direction that, if they should 
find such to be impracticable, they make a just valuation of the proper- 
ty and retum it to the court. The commissioners, being unable to di- 
vide the property by metes and bounds, appraised it at $12,324. There- 
upon the premises were, by proceedings duly had in accordance with 
the Ohio statute, sold, Andrew being the purchaser. He received 
frora the sheriflf on January 7, 1903, a deed in fee simple for the 
entire tract. AU of the proceedings relating to the sale were by ap- 
propriate action confirmed by the court. 

On January 7, 1903, Andrew was duly appointed guardian of his 
three minor children, Hattie, George R., and Earl, by the probate court 
of Miami county, duly qualified as such, and entered upon the dis- 
charge of his duties. When Hattie and George R., respectively, be- 
came of âge, they each receipted to their father as guardian for the 
funds belonging to them, respectively, in his possession. Such funds 
represented the proceeds arising f rom the sale in the partition proceed- 
ings of their respective interests in the 158-acre tract. Each also 
executed and delivered a deed to the father for the premises. ■ 

[10-12] Andrew could maintain proceedings in partition. Morgan 
v. Staley, 11 Ohio, 389; Tabler v. Wiseman, 2 Ohio St. 207, 214, 
215. So long as the partition decree remains in force his children 
are divested of title and he is invested with it. Dahney v. Manning, 3 
Ohio, 321, 326, 17 Am. Dec. 597; Williams v. Haller, 13 Ohio, N. P. 
(N. S.) 350, 351, and cases cited. Two of his children, on respectively 
arriving at full âge, ratified the partition proceedings by receipting 
to their guardian for and appropriating the proceeds of the sale in 
so far as the same belonged to them, with full knowledge of the facts, 
and thus estopped themselves in equity from taking advantage of a 
mère irregularity, if there was such, in the proceedings. Bohart v. 
Atkinson, 14 Ohio, 228, 239, 240. In Tabler v. Wiseman it was said 
by Judge Raimey at page 216 of 2 Ohio St.: 

"A party ought not to be permltted voluntarlly to take the beneflt of a Judg- 
ment and then attempt to reverse it. No more direct afflrmance of the valldlty 
of the proceeding [In partition] could be made than by clalming tltle to the 
money of the adverse party received In pursuance of It." 

[13, 14] Other cases in point as to estoppel by the acceptance of 
the proceeds of sale or by conduct amounting to a ratification are 
Wisby V. Bonté, 19 Ohio St. 238; Piatt v. Hubbell, 5 Ohio, 243; 
Rice V. Smith, 14 Mass. 431. Jurisdiction of the proceeding in par- 
tition was entertained by the state court. Those proceedings were 
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judicial, and cannot be collaterally impeached in the absence of frand. 
Bohart v. Atkinson, 14 Ohio, 228, 239. No attack bas ever been made 
on them. In Black on Judgments, § 660, it is said : 

"The action of partition forms no exception to the gênerai nile that a 
juûgment is conclusive of every matter wblcli is aetually and necessarily in- 
volved in its détermination. And hence, if the title of the property cornes in 
issue, it is bound by the judgment And novv, in most of the American statess, 
partition bas ceased to be regarded as a mère possessory action, and bas 
corne to involve the right of property as well as the possession ; and in such 
cases the judgment is conclusive upon every right or title which either of tne 
parties présent, or mlght hâve put in issue, In the litigatlon." 

The same rule prevails in Ohio, as will appear from cases cited in 
support of the above-quoted text, and from Dabney v. Manning, 3 
Ohio, 321, 325 (17 Am. Dec. 597), in which it was ruled that— 

"The proceedlngs and judgments of the courts. In a pétition for partition, 
must, like judicial proceedlngs in ail other cases, blnd both parties and privies, 
while they remain unreversed, however erroneously they may bave been con- 
ducted. 

"In this case the court of common pleas clearly was inrested wlth jurisdlc- 
tion over the subject and between the parties. Whether such interest descend- 
ed to the heirs of Dabney, as entitled one of them to demand partition, waa a 
judicial question, which that court were compétent to décide. It naturally 
arose in the cause, and the décision of it eoncluded ail concerned until re- 
versed. The adjudication upon every other fact in the cause was of the 
same character." 

See, aiso, Landon v. Payne, 41 Ohio St. 303. It follows that by vir- 
tue of the partition proceedings Andrew became vested with the title 
to the premises in question as against ail of his children. By the 
terms of the will, if Andrew should die leaving no heirs of his body, 
then the devise to him and his children is "to revert back" and to be 
divided equally between tiie testator's living children or their heirs 
per stirpes. Considering Andrew's âge and the number of his grand- 
children by his daughter Hattie and his son George R., the possibility 
of the property passing over to Andrew's brothers and sisters or 
their heirs is a negligible quantity. 

[15, 16] Allusion has been made to the court's request that counsel 
procure the rulings of the state courts for its considération in the 
study of the présent case. They submitted the records of the cases 
in both the common pleas court and the court of appeals of the sec- 
ond circuit, brought by Andrew S. Youtsey and wife against his 
daughter Hattie and his sons George R. and Earl. His daughter Sarah 
K. had theretofore died. The pétition was filed in 1913, and sets up 
the Harrison Youtsey will, that the plaintiiïs are in possession of the 
158-acre tract, that the défendants are giving out reports that the 
plaintiffs hâve but a life estate, and that they own the remainder 
in fee, and the prayer is that the will may be construed, and that 
plaintiflFs be adjudged and granted ail relief to which they may be 
entitled in law and equity. The défendants were ail duly served with 
summons. A guardian ad litem was appointed for Earl, who alone 
answered, admitting the provisions of the will, and denying ail the 
other allégations of the pétition, but further alleging that the will is 
plain, certain, and unambiguous, and that by its terms the plaintiffs- 
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own but a life estate, and that the fee is in him and his brother and 
sister. His prayer was for a dismissal of the pétition and for such 
other and further relief as he might be entitled to. The excellent 
opinion of the judge of the court of common pleas shows that the 
only question considered by him was the construction of the will. 
The final decree found Andrew S. Youtsey to hâve a life estate only. 
The opinion rendered by the court of appeals states that the action 
involves "the construction of the last will and testament of Harrison 
Youtsey, deceased"; that the plaintifïs claim a fee-simple interest 
under such will, and seek to hâve their title quieted. It then recites 
Ihat the particular question is whether the plaintifïs take a fee-simple 
or only a life estate in the property devised. The trial court was af- 
firmed. Andrew did not appeal from or prosecute error to the judg- 
ment rendered by the court of appeals. The decree so rendered 
against him at fîrst appeared troublesome. The prior proceedings in 
partition were neither pleaded nor brought to the attention of either 
of the State courts. In the présent case the proceedings in the action 
to quiet title hâve not been pleaded. The matter set un in such action 
was not, therefore, the same as that pleaded hère. The rule is that, 
if a party relies on the record of a former adjudication of the same 
matter set up in answer as an estoppel, he should plead such former 
judgment. Such record is not admissible in évidence under a gênerai 
'or spécial déniai of new matter contained in an answer. Fanning v. 
Insurance Co., 37 Ohio St. 344 ; Meiss v. Gill, 44 Ohio St. 253, 258, 
6 N. E. 656. The last-named case, at page 258 of 44 Ohio St., at page 
658 of 6 N. E., cites with approval Lockwood v. Wildman, 13 Ohio, 
450, to the point that "a former decree, to be a bar, even when well 
pleaded, or set up by way of answer, must be such as shows that the 
rights of complainants, now set up, hâve been already conclusively de- 
termined." Again on page 259 of 44 Ohio St., on page 658 of 6 N. E., 
it is said: "And when a judgment is not pleaded, and could hâve 
been pleaded, 'in évidence,' such a judgment is not conclusive to es- 
top a party from proving the truth of a fact in dispute." It was fur- 
ther declared in that case on page 260 of 44 Ohio St., on page 659 of 
6 N. E., approving an Indiana ruling, that — 

"To render a former recovery an estoppel to a subséquent suit, embraclng 
the same matter In controversy with the first, the judgment must be speeially 
pleaded. * * * If It be not so pleaded, aud the défendant rely on the 
gênerai issue, the former judgment la admissible in évidence, but it is not a 
conclusive bar to the action ; the jury may still flnd for the plaintifif, if they 
think him entitled to recover." 

In Porter v. Wagner, 36 Ohio St. 471, 474, Judge White said: 

"The question is not what the court mlght hâve decided In the former ac- 
tion betvyeen the parties, but what the court did in fact décide, as shown by 
the record. • • • The System of pleading under the Code does not afCect 
the question. Since the adoption of the Code, as well as before, the ques- 
tion in each case is, what was adjudicated in the former suit? In anawering 
this question, référence must be had, of course, to the pleadings as well as to 
the judgment or decree." 

See, also, Railroad Co. v. Hoffhines, 46 Ohio St. 643, 647, 648, 
22 N. E. 871. What the state courts decided, and ail that they decided, 
260 F.— 28 
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was, if we may consider the record, that under the will of his father 
Andrew took but a life estate and his children a remainder in fee. 
The rights of Andrew under the deed from his daughter Sarah K., 
and acguired by the partition proceedings which are now set up, were 
not before the state courts and were not determined. The judgments 
of those courts, not being pleaded, are not admissible in évidence, and, 
if they were so, would not be conclusive to estop the trustée in bank- 
ruptcy from proving what the title of Andrew actually is. 

A decree may be entered in accordance with the foregoing, finding 
Andrew possessed of a fee simple in the premises in question. 



STBKNS LTJMBER CO. v. JOHN H. RICB CO. et aU 

(District Court, D. Maine, N. D. September 6, 1919.) 

No. 8. 

1. Shipping iS=554 — Ohartehee Liable fob Docking Ship in Uhsate Bebth. 

The cliarterer of a schooner, which was to discharge her cargo of coal 
Et Its owD dock, and which designated the berth where she was to lie 
ovemlght before unloadlng, held liable for her injury by settllng at low 
tlde on a dangerously uneven bottom, by which she was broken and 
stralned. 

2. Shippinq <S=>54 — Ship Docked bt Chabtkeeb in Unsafe Bebth Did not 

Assume Risk. 

The fact that the master of a schooner had once before discharged her 
at the wharf where she was directed by the charterer to lie ovemlght be- 
fore Tinloadlng, and where she was injured by settllng on an uneven 
bottom, held not to charge her with assumption of the rlsk, where on the 
former occasion she was largely unloaded before the fall of the tlde. 

3. CoEPOBATioNS ®=>306 — Offices or Cobpoeation Chabtebub Not Pkesonal- 

LY LiIABU: FOB INJTTBIES TO SHIP. 

Where the président and gênerai manager of a corporation which was 
the charterer of a vessel acted for the corporation and withln his powers 
in dlrecting the vessel to a berth, where she was injured by reason of the 
insufficlent depth of water, he is not personally liable for the injury. 

In Admiralty. Suit by the Stems Lumber Company, owner of the 
schooner Florence and Lillian, against the John H. Rice Company 
and John H. Rice. Etecree for libelant against the John H. Rice Com- 
pany, and dismissed as to John H. Rice. 

Nathan W. Thompson and George C. Wheeler, hoth of Portland, 
Me., for libelant. 

Fellows & Fellows, of Bangor, Me., for libellées. 

HALE, District Judge. This libel is brought in behalf of the 
schooner Florence and Lillian, to recover damages sustained by the 
schooner in September, 1917, while discharging a cargo of coal at the 
dock of the respondent company at Bangor. The libel was amended, 
joining John H. Rice as a respondent. 

The schooner is a three-masted vessel, of the burden of 250 tons, 
and a coal-carrying capacity of 400 tons. At the time of the injury 

@=3For otber cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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she was in command of Nelson A. Crocker, a part ov/ner. In August, 
1917, she was chartered, under an oral charter, to the respondent Com- 
pany to load coal at Port Reading, N. J., to be carried to tlie respond- 
ent's wharf at Bangor. The terms of the charter were agreed upon 
by the libelant, the agent for the schooner, and by the company, the 
charterer, as appears by the bill of lading. 

The schooner arrived, with her cargo, at the mouth of the Penobscot 
river early Sunday morning, September 2, 1917. By means of the 
lighthouse keeper, Capt. Crocker reported to the charterer by télé- 
phone, and was told by John H. Rice, in behalf of the company, to 
"comç right up ; the dock is ail right." The vessel was towed up the 
river, and reached Bangor early in the aftemoon of Monday, Labor 
Day, September 3, 1917. After the schooner anchored, Capt. Crock- 
er talked with Wilbur Reed, the head stevedore of the Rice Company, 
who was standing on the wharf. In reply to the question whether it 
was ail right to come in, Reed said it was, and added: "If the tug 
don't come after you, why, it will be ail right to lay there until morn- 
ing." Whiie the schooner was being towed in, John H. Rice, the prési- 
dent of the Rice Company, came down and had some conversation with 
Capt. Crocker. Reed also engaged in the conversation. Capt. Bald- 
win, of the tug which had the schooner in charge, says he feared that 
there might not be water enough and said to Rice : "How much wa- 
ter hâve you got hère at low tide?" Rice replied: "Twelve or 13 
feet." Capt. Baldwin then called Rice's attention to the low run of 
tides, and said: "You must hâve dug it out." Rice said: "Yes." 
Capt. Baldwin said: "It must be ail right now, then?" To which it 
appears that Rice assented. 

It appears from the proofs that Rice was there when Reed took 
the docking Unes of the schooner, and that Rice determined when the 
after hatch was under the staging. The wharf extends out into the 
river about 60 feet, and up and down the river about 62 feet. Ves- 
sels assigned to this wharf with cargo belonging to the company were 
discharged by Reed, who appears to hâve had full control of discharg- 
ing ail vessels for the company. 

The schooner was docked at the end of the wharf under the cir- 
cumstances which I hâve outlined. That night she filled and sank. 
The libelant says that her damage occurred as a resuit of the condition 
of the bottom, which the respondents knew, or ought to hâve known. 
This libel is brought to recover expenses in repair of this schooner, 
and for the loss arising from her détention in order to make necessary 
repairs, and also because of permanent damages to her by stranding. 

The respondent company dénies that the schooner was staunch, 
strong, and fitted for the work she was engaged in, and says that the 
dock at which she came to anchor was a suitable, convenient, and 
proper berth for a vessel of her size, and that the damage to her was 
occasioned by her own unsuitable condition and négligent manage- 
ment; that the in jury occurred by reason of the libelant's fault; that 
Capt. Crocker was fully acquainted with the dock, had been there be- 
fore, and knew its condition; and that the damages resulted from no 
fault of the respondent. 
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1. The proofs show that the schooner was an old vessel, but that 
she had been overhauled and recaulked at Camden, just before the in- 
jury; that, during the voyage to Bangor, she had required pumping 
only once in three days with the gasoUne pump forward, which ap- 
pears by the testimony to hâve been in good condition; that, tvvo 
months previous to the in jury, she had carried a cargo of coal to the 
same respondent, and that no complaint was made as to her condition ; 
that her crew were ail Maine men, of expérience in the class of work 
in which they were engaged. From the testimony I must conclude that 
the schooner was in a staunch and seaworthy condition at the time of 
her docking. 

2. On the question of the condition of the dock, the principal direct 
testimony in behalf of the libelant is given by Percy H. Richardson. 
a civil engineer of expérience. He put in évidence a cross-section 
plan of his soundings, which shows the unevenness of the bottom at 
the place where the schooner lay. He testifies that the dock had a 
hard gravel bottom, with many cobble stones in it, and one boulder 
about a foot in diameter ; that at the lower end, near where the stern 
of the vessel would corne, there were 7.8 feet of water; that at the 
bow of the vessel there were 8.5 feet, and amidships 10.9 feet; and 
that it would be necessary for the keel of the vessel to settle 3 feet and 
73;4 inches to bave the entire keel of the vessel rest on the bottom. 

The proofs show that the schooner grounded at her bow and stem 
and sagged amidships; that as a resuit of the straining the foremast 
raked af t and the mizzenmast raked forward ; that cracking was heard 
near the mainmast by those on board. It appears that other vessels 
had docked there without apparent injury, but that such vessels had 
been discharged before they had time to ground, or that they had been 
towed ofï into the stream. It does not appear, from the testimony, that 
a vessel of the size and draught of this schooner had lain there and 
grounded out with a whole cargo on board. 

Reed, the stevedore, says that he had full control of ail vessels dis- 
charging, and that he did not hâve to ask whether he should discharge 
or not. Capt. Crocker testifies that Reed told him it would be ail 
right to corne into the wharf, if he wanted to lie there, and reminded 
him that he had been there before. 

The évidence convinces me that at the point indicated on Richard- 
son's cross-section plan the dock was uneven, the schooner grounded 
upon this uneven bottom, and her straining was occasioned by such 
grounding. The testimony shows that the agent of the respondent 
designated the place where the schooner was to lie. 

It was clearly the duty of the respondent company to exercise rea- 
sonable care in ascertaining the condition of the dock thus designat- 
ed. It was not a guarantor as to the condition of the dock, but was 
bound to the exercise of reasonable care in ascertaining its condition 
before assigning it for the discharge of a vessel. Its want of knowl- 
edge cannot relieve it of responsibility, if the defects were readily dis- 
cernible by the exercise of reasonable care. In Look v. Portsmouth, 
Kittery & York Street Railway Co. (D. C.) 141 Fed. 182, this court 
dealt with a question similar to that arising in the case at bar. The 
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■court held that it was incumbent upon a consignée, charged with the 
duty of discharging a vessel, to designate a suitable place for her to 
lie while discharging, and to know, as far as by reasonable effort it 
could know, that the place was reasonably safe; that it was a part 
of the obligation of the consignée to furnish-an agent to hâve charge 
of the unloading who should hâve sufficient knowledge to provide a 
reasonably safe place; that it was not necessary for the libelant to 
prove actual knowledge on the part of the respondent, or his agent, 
of any unfitness of the dock, but that it was sufficient that the re- 
spondent's agent had means of such knowledge; that the agent was 
bound to know the condition of the dock, and not to permit vessels to 
enter unless the dock was reasonably safe. Philadelphia & Reading Ry. 
Co. v. Walker (D. C.) 139 Fed. 855; Merritt v. Sprague (D. C.) 191 
Fed. 627; Docks v. Gibbs, 11 House of Lords Cases, 512; Hartford, 
etc., Transportation Co. v. Hughes (D. C.) 125 Fed. 981 ; Smith v. 
Burnett, 173 U. S. 430, 19 Sup. Ct. 442, 43 L. Ed. 756; Smith v. 
Havemeyer (D. C.) 32 Fed. 844. 

In the case at bar the évidence discloses that the principal examina- 
tion of the dock made by the respondent was that of a bookkeeper 
who went down to see if there were any logs or foreign substances 
on its bottom, but who had no such expérience as would enable him 
to détermine its fitness for the docking of a large vessel. It is not 
shown precisely upon what the président and agent of the company 
relied, when he stated that the wharf had been dredged and that 
there were 12 or 13 feet of water at low tide. 

Capt. Crocker had formerly lain at the wharf and knew something 
of it ; and this is an important considération. The case would undoubt- 
edly be much stronger for the libelant if Capt. Crocker had never been 
at this dock before. Thompson v. Winslow (D. C.) 128 Fed. 84; Phil- 
adelphia Railway Co. v. Walker (D. C.) 139 Fed. 855 ; Union Ice Co. 
V. Crowell, 55 Fed. 87, 5 C. C. A. 49; Merritt v. Sprague (D. C.) 191 
Fed. 627. But Capt. Crocker did not know from former expérience 
the dangers to which he was subjected in allowing his schooner to be 
stranded upon this bottom before discharging any of her coal. H-e 
had been at the wharf once before, but at that time he arrived on high 
water, and 150 tons of his cargo were discharged before the tide had 
fallen, so that the vessel did not ground, and he had no occasion for 
sounding. With this imperfect knowledge, he had the assurance from 
the respondent's agent that the dock had been dredged, and that there 
were 12 or 13 feet of water. The attention of the respondent's agent 
seems to hâve been called to the extrême tides which were running 
that day, and I cannot escape the conclusion that, if he had made an 
effort to Sound the dock, he would hâve discovered that it was unsafe 
to allow this large vessel, with her full cargo, to be grounded at the 
point designated for her discharge. After the grounding, when the 
schooner was hauled out, it was f ound that she was badly strained ; 
her butts had opened ; the oakum had started. After the vessel was 
docked, snapping sounds were heard near the mainmast. Soundings 
were made, the vessel was found to be leaking badly, and the pumps 
were started. Report was made to Capt. Crocker; when he arrived 
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at the schooner, he noticed that the foremast was raking aft, and the 
mizzenmast raking forward, which made it évident that the keel, amid- 
ships, had gone down — that her "back had broken." Soundings were 
made, and it was found that the water was as deep in the hold of the 
schooner as it was outside — that the water was running through her. 
When the tide came up, the schooner did not Hft. Before the cargo 
was discharged, it was found necessary to discharge some coal and 
to get the wrecking pump on a scow to assist her own pump. Be- 
fore docking, the testimony shows that the schooner had needed to be 
pumped only five or six strokes every third day. After the in jury, it 
required her own pumps and the wrecking pump to keep her free, 
even after the discharge of the cargo. From the whole testimony, I 
am convinced that her injuries arose from the fact of the grounding, 
and that such grounding might hâve been prevented by the exercise of 
reasonable care on the part of the respondent corporation. 

[1,2] 3. The respondent charges fault on the part of the libelant, 
and says that Capt. Crocker knew the condition of the dock when he 
came to it, and that he assumed ail risk of in jury arising from its condi- 
tion. As has been said, Capt. Crocker had been at the wharf once be- 
fore. I hâve already referred to the testimony showing that on that oc- 
casion he arrived at high water, that 150 tons of his cargo were dis- 
charged before the tide had fallen, and that, under thèse circumstanc- 
es, his schooner did not ground, and he had no occasion for sounding. 
The testimony indicates that the respondent's agent had knowledge of 
the condition under which the schooner had discharged at the wharf 
on the former occasion. When we consider what, in fact, the agent of 
the respondent told Capt. Crocker, I think it clear that the captain had 
a right to assume that the water in the dock was sufficient for the 
schooner to lie there in safety at the time in question, and that, if there 
were any spécial dangers to which the schooner might be exposed, 
on account of the running of the tides, or for any other reason, he 
should hâve been fully informed. He was not informed. He says he 
was told, on the other hand, that the dock had been dredged, and that 
there were 12 or 13 feet at low water. The proofs show that the agent 
of the respondent, who undertook to act in the premises, had himself 
no such information as he ought to hâve had under ail the circum- 
stances of the case. 

It seems clear to me that the respondent company has not met the 
burden of showing that there was any waiver on the part of the libel- 
ant, or that the libelant was guilty of contributory négligence, or of 
any fault. 

[3] 4. By the amended libel it is contended on the part of the li- 
belant that John H. Rice, the président and gênerai manager of the re- 
spondent company, is personally liable for the in jury. It appears thaï 
John H. Rice was the managing head of the respondent corporation ; 
that at the time of the injury he owned ail its stock, with the exception 
of 2 shares. His interests and the interests of the corporation were 
closely connected. He cannot, however, be held personally liable for 
damages, unless it is shown affirmatively that the injury resulted from 
his mismanagement, misconduct, or négligence. 
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The libelant charges that it was the duty of Rice, both indivldually 
and as a représentative of the company, to notify Capt. Crocker, on 
Sepîember 3, 1917, that the berth at the wharf in question was not 
suitable for the schooner to dock ; that Rice purposely refrained from 
giving such warning by reason of his anxiety to obtain the schooner's 
cargo of coal as soon as possible; that his testimony shows that he 
feh personally responsible regarding the vessel's docking, whereas he 
says that he knew nothing about the extrême tides and made no ef- 
forts to find out in regard to them. Rice admits that Reed was his 
agent; that he heard Reed tell Capt. Crocker that there were 12 or 13 
feet of water there. Capt. Baldwin testifies that, when they got into 
the dock, he asked Rice how much water there was, and he said 12 or 
13 feet; that the captain then said, "You must hâve dug it out?" To 
which Rice replied, "Yes." Capt. Baldwin added, "It must be ail 
right now, then?" Rice replied, "Yes." 

The testimony is clearly sufEcient upon which to base the conclu- 
sion that Rice bound the corporation by what he said and did. The 
corporation and the libelant were the parties to the contract, for the 
terms of the bill of lading were the terms under which the coal was 
carried. The ship, then, was dealing with the corporation. Rice was 
representing the corporation in his déclarations. 

The testimony is not sufficient to persuade me that Rice commit- 
ted an ultra vires act. His actions did not resuit in the corporation 
doing any act beyond its powers. As agent, he did nothing beyond the 
power of an agent. The libelant has not, in my opinion, met the bur- 
den of showing that Rice was guilty of such mismanagement, miscon- 
duct, or négligence as to make himself personally liable to the libelant 
in damages. Cook on Corporations (7th Ed.) § 682, and cases cited. 

My conclusion is: As to John H. Rice, the libel is dismissed, but 
without costs. The John H. Rice Company is to answcr in damages 
for the injury to the schooner and for her détention. 

A decree may therefore be entered for the libelant against John H. 
Rice Company, with an order of référence to assess damages. Fritz 
H. Jordan, E^q., is appointed assessor. The libelant recovers costs 
against the John H. Rice Company. 
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PREST-O-LITE CO. v. BOURNONVILLE et UX. 
(District Court, D. New Jersey. September 21, 1914.) 

1. Tbade-Marks and Tbade-Names ®=372 — EEnLLiNa and Seli.ino Gas 

Tanks, Withotjt Obliterating Teade-Mabk, Ukfaib OoMPEinioN. 

Défendants held ctiargeable with unfair compétition In refllling acétylène 
gas tanks originally raade, fllled, and sold by complainant wlthout ob- 
literating its trade-mark "Prest-0-Lite," or its offer placed tbereon to 
replace worn-out tanks. 

2. CooKTa <S=3328(3) — In Suit fob Injunction, Amoxint in Contkovebst is 

Pbopeety Eiqht to be Fbotected. 

In a suit for an Injunction, tlie value o£ the matter In dispute is not 
tested by the more immédiate pecuniary damage resulting from the acts 
coinplained of, but by the value to complainant of the business or property 
right for which protection is sought. 

In Equity. Suit by the Prest-O-Lite Company against Camille 
Bournonville and Ida Bournonville, his wife. On final hearing. 
Decree for complainant. 

See, also, 260 Fed. 442, 446. 

Winter & Winter, of New York City, for complainant. 
W. P. Preble, of New York City, for défendants. 

HAIGHT, District Judge. [1] A preliminary injunction was grant- 
ed in this case by the late Judge Cross. The évidence bef ore him was, 
in no material respect, différent from that presented on final hearing. 
The practices which the bill seeks to prevent hâve been the subject 
of litigation in several districts, and hâve been passed upon by two 
Circuit Courts of Appeals. In each case an injunction bas been issued, 
at least as broad as that granted by Judge Cross. Prest-O-Lite Co. v. 
Avery Lighting Co., 161 Fed. 648 (C. C. N. D. N. Y.) ; Prest-O-Lite 
Co. v. Post & Lester Co., 163 Fed. 63 (C. C. D. Conn.) ; Prest-O-Lite 
Co. v. Bogen, 209 Fed. 915 (C. C. S. D. Cal.) ; Prest-O-Lite Co. v. Da- 
vis, 209 Fed. 917 (D. C. S. D. Ohio, W. D.), affirmed by the Circuit 
Court of Appeals, 6th Cir., July 25, 1914, 215 Fed. 349, 131 C. C. A. 
491 ; Searchlight Gas Co. v. Prest-O-Lite Co., 215 Fed. 692, 131 C. C. 
A. 626 (C. C. A. 7th Cir.). I am also informed by counsel (although I 
bave not seen copies of the opinions) that the same disposition was 
made of similar cases in the district of South Carolina (Prest-O-Lite 
Co. V. Jenkins, not reported) and in the Eastern District of Pennsyl- 
vania (Prest-O-Lite Co. v. Auto Equipment Co., not reported). 

There are no facts in the présent case which distinguish it from the 
cases above cited. The décision in this case might therefore properly 
be rested on those authorities, as I consider them entirely sound. Ail 
of the points urged on behalf of the défendants, save one which I will 
hereafter discuss, bave been considered and decided adversely to de- 
fendants' contention by one or more of those cases. The défendants 
are competitors of the complainant in the manufacture and sale of 
acétylène gas. The complainant bas established a system for market- 
ing its gas, which is fully described in the various opinions to which 

^ssFoT otber cases se« same topJc & KBY-NUMBER In ail Key-Numbered Digests & Indsxea 
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I have referred. I will therefore not attempt to explain it in détail. 
The évidence convinces me that the défendants were, at the time the 
preliminary injunction was granted, engaged in refilling and delivering 
tanlcs, which had been originally distributed by the complainant under 
its System, and bearing the trade-name "Prest-O-Ivite" (which the com- 
plainant had adopted and which had become generally recognized), to 
various automobile supply dealers in the city of Newark, on an exten- 
sive scale. Thèse tanks were then distributed by the dealers among 
automobile owners as tanks containing gas manufactured by the com- 
plainant, there being no way by which a purchaser could ascertain the 
déception. The défendants, I am convinced, had knowledge of this, 
and for that matter were actual participants therein. 

While the gas furnished by the complainant has become recognized 
very generally as of excellent quality, probably the most important 
inducement to an automobilist to purchase the complainant's tank and 
gas is the fact that, under the complainant's system, a holder of one 
of thèse tanks (when its supply of gas has become exhausted, or it 
has been damaged or worn out) may exchange it almost anywhere in 
the United States or Canada, at a dépôt established by the complainant, 
for the same kind of a tank fully charged with gas at a relatively 
small cost. This exchange could not be made, under the complainant's 
System, with a tank which had been refilled by any one other than the 
complainant. The défendants have no such system, nor do they fur- 
nish tanks ; their business being confined to refilling. It is clear that 
the défendants could not, without déception, sell their gas to the ordi- 
nary automobilist. But by refilling the tanks originally distributed 
by the complainant and bearing the trade-name "Prest-0-Lite," and 
placing them, either directly or indirectly, upon the market, they were 
thereby enabled, fraudulently, to secure business which they otherwise 
could not have gotten, and to reap the benefit of the system and busi- 
ness which the complainant, by industry and an expenditure of a large 
amount of money, had built up, and to which it was entitled. This 
constitutes almost as flagrant an example of unfair compétition as it 
is possible to imagine. 

There is another aspect of the case in which the complainant may be 
seriously injured unless the défendants are compelled to obliterate the 
words "Prest-0-Lite" f rom ail tanks refilled by them and bearing those 
words, namely: 

"It Is part of the complainant's system to replace a tank which has become 
■worn out or damaged with another fully charged, at the same prlce as it 
charges a holder of an exhausted tank for one fiUed." 

The inducement for the complainant to do this is the profit which 
would inure to it from refilling exhausted tanks. If thèse exhausted 
tanks are refilled from time to time by the défendants, the complain- 
ant would lose this profit, and, when any such tank had become dam- 
aged or worn out, the complainant would be required to furnish a 
new one in its place, because it would have no way of ascertaining 
whether it had been refilled at any time by others. In this way it is 
conceivable that considérable damage might resuit to the complainant. 
This feature was considered by the Circuit Court of Appeals m Search- 



442 260 FEDERAL REPORTER 

light Gas Co. v. Prest-0-Lite Co. as a sufficient ground upon which 
to require the oblitération of the word "Prest-O-Lite" f rom any tanks 
filled by the défendants in that case. I do not deem it necessary to 
base my décision in this case upon that ground, because it seems entire- 
ly clear to me that complainant is entitled to the relief granted by 
Judge Cross, upon the theory of unfair compétition. 

[2] The défendants, in their answer, challenge the jurisdiction of 
the court on the ground that the value of the matter in controversy is 
below the jurisdictional amount. The answer allèges: 

"The amonnt to whlch the complainant bas been damaged and injured by 
the défendants' acts, If at ail, cannot exceed $500." 

In the brief filed, counsel has contented himself with the mère 
statement that — 

"It la inconcelvable that the amount In controversy is large enough to glve 
Jurisdiction by adverse citizenship." 

He has made no argument to support this. It is not clear upon 
what theory he bases his contention. It is entirely well settled that 
in a suit for an injunction the value of the matter in dispute is not 
tested by the mère immédiate pecuniaiy damage resulting from the 
acts complained of, but by the value to the complainant of the busi- 
ness or property right for which protection is sought. Hunt v. New 
York Cotton Exchange, 205 U. S. 322, 27 Sup. Ct. 529, 51 L. Ed. 821 ; 
Bitterman v. Louisville & Nashville R. R., 207 U. S. 205, 28 Sup. Ct. 
91, 52 L. Ed. 171, 12 Ann. Cas. 693. Judged by this standard, the 
matter in controversy in the présent suit far exceeds the jurisdictional 
amount. 

There will be a decree for the complainant, with costs, the injunc- 
tion to be in the same form as that granted by Judge Cross. 



PREST-O-LITB CO. v. BOTJBNONVILLB et ux. 
(District Court, D. New Jersey. March 12, 1915.) 

1. Tbade-Marks and Teade-Kames <@=»98 — Eecoveey of Pbofits Allowed 

ON Unfaib Compétition. 

The injured party is not entitled as of right to recover profits in cases of 
strictly unfair compétition ; but a court of equity may upon what seems 
sufficient grounds, include in its decree an accounting of profits, as well 
as an award of damages, as punishment for illégal acts. 

2. Tbade-Maeks and Tbade-Names <S=62, 98 — Accounting fob Pbofits Al- 

LOWED on INFRINQEMENT AND UNFAIE COMPETITION. 

The refllling and resale of acétylène gas tanks, originally made, filled, 
and sold by complainant and bearing its trade-mark, "Prest-O-Llte," 
without obliterating the trade-mark, fteid not only unfair compétition, 
but also an infringement of the common-law trade-mark, which entitled 
complainant to an accounting of profits. 

In Equity. Suit by the Prest-O-Lite Company against Camille 
Boumonville and Ida Bournonville, his wife. On motion to modify 
interlocutory decree. Denied. 

See, also, 260 Fed. 440, 446. 

^=9For otUer caees see same topic & KEY-NXIMBER in aU Key-Numbered Digests &. Indexes 
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Winter & Winter, of New York City, for complainant. 
W. P. Preble, of New York City, for défendants. 

HAIGHT, District Judge. The défendants seek to hâve modified 
that part of the interlocutory decree, entered herein on November 11, 
1914, which adjudged that the complainant recover from the défend- 
ants ail of the profits, gains, and advantages which the latter had 
derived from the sale of gas cylinders or tanks bearing the trade-mark 
"Prest-O-Iyite," and containing any other material than that prepar- 
ed and placed therein by the complainant. It is urged that the défend- 
ants should respond only for the damages suffered by the complainant, 
because the basis of the decree was not an infringement of a technical 
trade-mark, but unfair compétition on the part of the défendants. 
In support of this contention, the récent décision of the Circuit Court 
of Appeals of the Third Circuit in P. E. Sharpless Co. v. Lawrence, 
213 Fed. 423, 130 C. C. A. 59, is relied upon. 

At the time the interlocutory decree was settled and signed, no ob- 
jection was made on behalf of the défendants to an accounting for 
profits ; it apparently being assumed that such was entirely proper, if 
the acts of the défendants warranted the injunction ordered by the 
decree. Subsequently the before-mentioned opinion of the Circuit 
Court of Appeals came to the attention of counsel for the défendant, 
and then this motion was made. 

Défendants' contention, that the decree was made on the theory of 
unfair compétition, is unquestionably correct. As the acts complained 
of constituted, in the judgment of the court, unfair compétition, it was 
not considered necessary to détermine whether the complainant's trade- 
mark, "Prest-0-L,ite" was valid, and whether the défendants' acts were 
an infringement of it, especially as counsel for the défendant, at the 
argument, relied entirely upon the authorities cited in the mémoran- 
dum heretofore filed in this matter. Although this trade-mark had 
been registered in the Patent Office, it was quite clear that the remédies 
provided in the Trade-Mark Act of Feb. 20, 1905 (33 Stat. 724, c. 592, 
§ 16 et seq. [Comp. St. § 9501 et seq.]), were not available to the com- 
plainant in this suit, because there was no évidence of the use by the 
défendants of the registered trade-mark in commerce among the sever- 
al States, or with a foreign nation, or with the Indian tribes. 

[1] Whatever may be the rule in other circuits regarding the lia- 
bility of a wrongdoer to account for profits, iii strictly unfair compéti- 
tion cases, as distinguished from cases of infringement of technical 
trade-marks (see Wolf Bros. v. Hamilton-Brown Shoe Co., 206 Fed. 
611, 616, 124 C. C. A. 409, certiorari allowed by Suprême Court 231 
U. S. 756, 34 Sup. Ct. 323, 58 1,. Ed. 468, and cases there cited), and 
whatever may hâve been heretofore considered to be the rule in this 
circuit (see Rowley v. Rowley, 193 Fed. 390, 113 C. C. A. 386), it is 
now settled, so far as this circuit is concerned (Sharpless Co. v. Law- 
rence, supra), that the injured party is not entitled as of right to re- 
cover profits in cases of strictly unfair compétition, but that in such 
cases courts of equity "may, upon what seems to them sufficient 
grounds, include in their decrees an accounting of profits as well as 
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an award of damages." As to wliat are considered sufficient grounds, 
I think, quite clearly appears froni the remarks of Judge Gray in the 
case last cited (213 Fed. 426, 130 C. C. A. 62), viz. : 

"It is true, however, as contended by the plaintiffs below, that courts of 
equity, in granting Injunetlve relief in cases of unfair compétition, hâve some- 
times decréed that the plaintiffs should recover of défendant, not only dam- 
ages, but the profits, gains, and advantages that hâve accrued to the défendant 
by reason of hls unfair compétition. Such an enlargement of the scope of the 
decree Is generally made on the ground that the unfair compétition is ad- 
judged to hâve been wlllful and fraudulent, and the recovery of profits In such 
cases is a punitive addition to the ordinary decree of compensatory damages." 

It thus appears that profits are allowed, as a punishment for illégal 
acts. The évidence in the case at bar is quite meager, but I cannot 
find from it that the acts of the défendant were of such a character as 
to warrant the imposition of a punishment, other than which follows 
from compensating the complainant for the losses which it has sustain- 
ed. It is, however, entirely well settled that, so far as an infringement 
of a technical trade-mark is concerned, the owner thereof is entitled, 
not only to protection from further trespass, but to the recovery of ail 
the profits realized by the infringer from the sale of articles under 
color of the infringing trade-mark, as an incident to and part of his 
property right. Sharpless Co. v. Lawrence, supra ; Rowley v. Rowley, 
supra. The decree in question is broad enough to protect any infringe- 
ment of the complainant's trade-mark. That the complainant is the 
owner of the common-law trade-mark "Prest-0-Lite" and that it is 
a valid trade-mark, has not been seriously contested, and will be so 
adjudged in this case. 

[2] As the complainant is entitled to an accounting for profits, if 
there has been an infringement of its trade-mark, and as I hâve de- 
termined that it is not entitled to such an accounting, under the cir- 
cumstances of this case, for strictly unfair compétition, I think it 
proper to détermine whether the défendants' acts did constitute, in ad- 
dition to unfair compétition, an infringement of the trade-mark. 

Among the cases cited in the original opinion filed in this matter, 
it was held in Prest-O-Lite Co. v. Avery Lighting Co. (C. C) 161 Fed. 
648, and in Searchlight Cas Co. v. Prest-O-Lite Co., 215 Fed. 692, 
131 C. C. A. 626, and in Prest-O-Lite Co. v. Bogen (C. C.) 209 Fed. 
915, that the acts of the respective défendants constituted infringement 
of the complainant's trade-mark. The acts of the défendants in those 
cases, as far as can be gathered from the reported opinions, do not 
materially differ from those of the défendants in this case. The déci- 
sion of the Circuit Court of Appeals in Prest-O-Lite Co. v. Davis, 215 
Fed. 349, 131 C. C. A. 491, seems to proceed upon the theory that the 
défendants had been guilty of unfair trade. Whether there was an 
infringement of the trade-mark does not seem to hâve been considered. 
It is impossible to ascertain, from the opinion in Prest-O-Lite Co. v. 
Post & Lester (C. C.) 163 Fed. 63, whether the court proceeded on the 
theory that the defendant's acts constituted unfair compétition or an 
infringement of a technical trade-mark. It does appear, however, that 
the décision in the Avery Lighting Company Case was followed. 

What the défendants did in the case at bar was to fill tanks beaiing 
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the complainant's trade-mark "Prest-O-Lite," and origînally placed on 
the market by the complainant, with acétylène gas manufactured by 
them, and either sell or distribute them for sale among automobile 
supply dealers. It would unquestionably constitute an inf ringement of 
the complainant's trade-mark, if the défendants had acquired tanks 
similar to those of the complainant, had caused to be inscribed thereon 
the trade-mark "Prest-O-Lite" and had then sold them, filled with gas 
of their own manufacture. I cannot see that a situation dififerent in 
principle is presented when they acquired tanks, originally manufac- 
tured and put out by the complainants and bearing the trade-mark, fill- 
ed them, and placed them on the market for sale. The refilling of ré- 
ceptacles on which a trade-mark is inscribed, with a product différent 
from that of the owner of the trade-mark, and ofïering them for sale, 
has been quite uniformly held to constitute an infringement of a trade- 
mark. Van Hoboken v. Mohns & Kaltenbach (C. C.) 112 Fed. 528; 
Pontefact v. Isenberger (C. C.) 106 Fed. 499; General Electric Co. v. 
Re-New Lamp Co. (C. C.) 128 Fed. 154. 

While there is no évidence in this case that the défendants directly 
sold the tanks so refilled by them to the automobilists, the évidence is 
uncontradicted that they did fîll them for various automobile dealers, 
and that the latter sold them to automobilists as genuine "Prest-O- 
Lite" tanks. I hâve already found that the défendants had knowledge 
of the practice of the dealers, and for that matter were actually partici- 
pants therein. I conclude, therefore, that the défendants' acts, which 
were the subject of complaint in this suit, constituted not only unfair 
compétition, but also an infringement of the complainant's common-law 
trade-mark. 

It follows from this conclusion that the complainant is entitled to an 
accounting of the profits realized by the défendants from the refilling 
and selling of the tanks bearing the complainant's trade-mark, except 
in cases where they hâve refilled them directly for automobilists for 
their individual use. The interlocutory decree is not broad enough 
to embrace the excepted class. 

The motion to modify the decree will therefore be denied. 
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PBEST-O-LITH CO. v. BOUKNONVILLB et OX. 
(District Court, D. New Jersey. October 18, 1916.) 

1. Tbade-Mabks and Tbade-Names i©=»98, 93(1) — On iNrEiNaEMENT Com- 

PLAINANT ENTITLED TO AcCOUNTINO OF PROFITS. 

Where, in making sales of their product, défendants Infrlnged com- 
plalnant's trade-mark, the latter la entltled to the profits due to the use 
of the trade-mark ; and where the entire profits are shown, but It Is im- 
possible for complalnant to show what part was attributable to the trade- 
mark, the burden is cast on défendants to show what part, if any, was 
due to other causes. 

2. Tbade-Mabks and Teade-Names <S=»89 — Stockholdeb Not Individually 

IiIABLE FOE PbOFITS FBOM INFBINGEMENT. 

A stockholder cannot be held indivldually liable for profits realized by 
the coi-poration f rom Infrtngement of a trade-mark, beyond the share of 
such profits received by him. 

In Equity. Suit by the Prest-0-Lite Company against Camille 
Bournonville and Ida Bournon ville, his wife. On exceptions to spé- 
cial master's report on accounting. Sustained in part, and overruled 
in part. 

See, also, 260 Fed. 440, 442. 

Keyes Winter, of New York City, for complainant 
W. P. Preble, of New York City, for défendants. 

HAIGHT, District Judge. In the order of référence the master was 
directed to state and report the profits realized by the défendants up 
to and including the 18th of July, 1913, and the amount derived after 
that time. For the first period he has assessed against the défend- 
ants the sum of $3,541.45, and for the latter the sum of $9,340. As the 
relationship of the parties towards each other, and their connection 
with the business in which the profits were realized, were différent 
during the two periods, it is necessary to consider the two awards sep- 
arately. No objection is made to the amounts which the master found 
had been realized by some one during the respective periods ; but it 
is primarily insisted that he was not justified, under the évidence, in 
finding that any profits had accrued to the défendant Camille Bour- 
nonville during the first period, because he testified that he then had 
no interest in the business ; it having been a partnership composed of 
his wife, Ida Bournonville, and one Lewis Stever. 

It was agreed between counsel at the argument that the record and 
testimony in the case of Commercial Acétylène Company and Prest- 
O-Lite Company v. Bournonville had, by stipulation of counsel, been 
considered by the master as part of the record in the case at bar. 
Considering that testimony in connection with the évidence given by 
Bournonville on the accounting proceedings in this suit, I think that 
the master was justified in finding, as he undoubtedly did, that up un- 
til the Ist day of July, 1913, the business had been conducted by Ca- 
mille Bournonville jointly with Ida Bournonville; that, if there did 
not ostensibly exist between them a partnership, the venture in which 
they were engaged was a joint one. The version of his connection 

®53Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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with the business, given in the présent suit, is so inherently improbable 
as to be absolutely unworthy of belief . In the Commercial Acétylène 
suit he souglit, jointly with his wife, to recover from the présent plain- 
tif?, by way of damages, the profits which they would hâve realized 
from the same business as that in which he now claims that he had no 
interest, and of which profits they were jointly deprived by the in- 
junction in that suit. AU of his testimony in that suit indicated that 
he was jointly interested in the business with his wife ; also in the 
présent case, in one part of his testimony, he testified, "Mrs. Bournon- 
ville and Lewis Stever and myself recharged tanks at 43 Herman 
Street for a period of one year ;" that period being from the time that 
the business was begun until the injunction in the patent suit was is- 
sued. 

It also appears from his testimony that when the corporation was 
formed, in July, 1913, $5,000 worth of stock (each share being of the 
par value of $100) was issued; that 250 of such shares were subse- 
quently turned over to a Mr. Lawrence, one of the incorporators, for 
cash, and the remaining 250 shares divided between Camille Bournon- 
ville and his wife ; that the property for which the stock was so issued 
had been acquired from the profits realized in the business which had 
been theretofore carried on at 43 Herman street. It is true that Bour- 
nonville further testified that he had carried on a welding business at 
that place, and that the stock which was issued to him represented the 
value of his welding business. But, of course, this testimony must 
be considered with ail of the rest; and, as before stated, I think that 
the master was undoubtedly justified in finding that Camille Bournon- 
ville was jointly interested in the unlawful business with his wife. A 
careful reading of his testimony in both suits, indicates that he would 
not hesitate to testify as would best suit his interest, without regard 
to the actual facts. The profits having been realized by them jointly, 
either as partners or otherwise, and a debt thus created in favor of 
the plaintifï, on the theory of a trust ex maleficio, it needs no argument 
to demonstrate that they are jointly liable to the plaintifï for the same. 
I find, therefore, that in this aspect of the case there was no error 
on the master's part in assessing the damages for the first period 
against them jointly. 

[1] But it is further urged that the master was not justified in at- 
tributing any part of the profits thus realized to the use of the trade- 
mark. With this contention I am unable to concur. It having been 
found that, in marketing their product in the way which they did, the 
défendants were infringing plaintifï's trade-mark, it folio ws that the 
latter was entitled to the profits realized on such infringing sales, 
due to the use of the trade-mark. The profits on such sales having 
been shown, and it being inherently impossible for the plaintifï to show 
what part of them were attributable to the use of the trade-mark, 
and what part, if any, to other causes, the burden was then cast upon 
the défendants to show what part, if any, were due to causes other than 
the use of the trade-mark. Hamilton-Brown Shoe Co. v. Wolf Bros., 
240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629. See, also, Westiticrhouse 
Co. V. Wagner Electric & Mfg. Co., 225 U. S. 604, 614, et seq., 32 
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Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653. No attempt was 
niade by the défendants to do so. The master, therefore, was clearly 
justified in awarding ail of the profits of the business to the plaintitf. 

As to the first period of time, therefore, the master's report will 
be confirmed, and a decree awarded the plaintifï against the défendants 
jointly: for the sum of $3,541.45 and costs. 

[2] As to the second period of time, a decidedly différent state of 
affairs is presented. On July 1, 1913, the business which had thereto- 
fore been carried on by the Bournonvilles was incorporated, and 
through the corporation other persons acquired a substantial interest 
therein. The business was thereafter carried on by the corporation, 
but very largely under the management and control of Camille Bour- 
nonville. For the period of time after the incorporation until the 
Bournonvilles severed their connection with the corporation, the mas- 
ter has found that $9,340 was realized in profits. Ali of this sum he has 
assessed jointly against the two Bournonvilles. The theory upon 
which he did so has not been made to appear, except rather vaguely 
and quite unsatisfactorily, in the oral argument of counsel for the 
plaintiff. It cannot be presumed, in the absence of positive proof, 
that two stockholders of a corporation, who own only one-half of its 
capital stock, received ail of the profits of the business which the 
corporation conducted. There is no proof to that efïect. In a suit 
such as this the défendants are liable to account for such profits only 
as hâve accrued to themselves, and not for those which hâve accrued 
to another and in which they hâve had no participation. Belknap v. 
Schild, 161 U. S. 10, 25, 16 Sup. Ct. 443, 40 L. Ed. 599; Clark Thread 
Co. V. William Clark Co., 55 N. J. Eq. 658, 37 Atl. 599. 

It follows, therefore, that Âe master's report awarding profits 
against the défendants jointly during the latter period of time cannot 
be confirmed, and the exceptions to that part thereof must be sus- 
tained. The matter will, however, be re-referred to him, to make a 
new report in accordance with the conclusions hère announced, and 
additional testimony may be taken. He shall make an award of profits 
against the two défendants separately, not jointly, and only to the 
extent of the profits of the corporation which they hâve individually 
and respectively received. 
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SUN LIFE ASSUR. CO. OF CANADA v. CASANOVA. 

(Circuit Court of Appeals, First Circuit. September 5, 1919.) 

No. 1336. 

1. CotJRTS <S:=>339 — AtTOBNEY'S lien GIVEN BY local LAW ONLT EECOaNIZED BT 

rEDKEAL COXJBT. 

The fédéral courts recognize no lien at common law in behalf of an 
attorney beyond that given by tlie local law. 

2. Champebtî and maintenance <®=55(3) — Contractb with attobneys to ee- 

ceive shaee of ekcovery invalid. 

Both by the common law and by Rev.-Civ. Code Porto Bico 1911, g 
1362, a contract by an attorney to conduct a litigation, to pay the costs 
and expenses, and to recelve as compensation a share of tiie amount 
recovered, is charapertous and invalld. 

3. EXECUTOES AND AdMINISTEATOBB <S=»87 EeLEASE of JUDOMENT in OFFICIAI. 

CAPACITY PRESUMED. 

Where one executed a release of a judgment individually, instead of in 
his capacity of administrator, as he should bave donc, It will be pre- 
sumed that he intended to exécute it in such capacity. 

In Error to the District Court of the United States for the District 
of Porto Rico ; Hamilton, Judge. 

Action at law by Angel Rivera Casanova against the Sun Life As- 
surance Company of Canada. From an order directing issuance of 
exécution, défendant brings error. Reversed. 

Clifïord H. Walker, of Boston, Mass. (Cecil E. Whitney and Ropes, 
Gray, Boyden & Perkins, ail of Boston, Mass., on the brief), for plain- 
tifï in error. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., and Willis Sweet, of San Juan, Porto Rico, on the brief), for 
défendant in error. 

Before JOHNSON and ANDERSON, Circuit Judges, and ALD- 
RICH, District Judge. 

JOHNSON, Circuit Judge. This is a writ of error to an order of 
the United States District Court for the District of Porto Rico, direct- 
ing the issuance of an exécution upon a judgment recovered in that 
court on January 30, 1914, in an action brought by Luisa Rivera, the 
beneficiary named in a policy of insurance issued by the Sun Life 
Assurance Company of Canada, hereinafter for brevity called the Com- 
pany, upon the life of one Félix Rivera to recover $5,000, the amount 
of said policy. 

March 18, 1914, the company sought to review this judgment by a 
writ of error entered in the Suprême Court of the United States, and 
gave a supersedeas bond in the amount of $6,000, and the case was 
docketed in the Suprême Court of the United States June 10, 1914. 
The policy upon which the action was brought was dated April 29, 
1913, and insured the life of Félix Rivera Casanova in the amount 
of $5,000, payable on his death to his sister Luisa. The assured died 
July 21, 1913. An action to recover the amount of the policy was 

^rsFor other cases see same topic & KBY-NUMBER in ail Key-Numbereû Digests & Indexea 
260 F.— 29 
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brought by Luisa against the company in the United States District 
Court of Porto Rico, in which, after a trial, she recovered judgment 
on January 30, 1914. On February 27, 1914, she died, and on April 
13, 1914, her father, Ange! Rivera, as administrator of her estate, was 
substituted as plaintiff, in accordance with section 43 of the Code of 
Civil Procédure of Porto Rico. On October 28, 1914, the judge of the 
District Court ordered a satisfaction of the judgment to be entered 
upon two releases, signed by both the father and the mother, in which 
they represented themselves to be the sole and universal heirs of 
Luisa and the owners of said judgment. The release was executed 
by the father individually, and not in his capacity as administrator of 
Ivuisa. In thèse releases the father and the mother respectively con- 
fessed full accord and satisfaction of said judgment as to the interest 
of each and prayed that the said judgment might be fully discharged 
against the company. 

Upon motion of the company, the défendant in the original action, 
the court ordered an entry to be made that judgment in the above 
action was discharged and satisfied. On January 29, 1917, the writ 
of error pending in the Suprême Court of the United States was dis- 
missed, and the judgment of the court below aflSrmed. 

On March 31, 1917, Willis Sweet and Eduardo Carpo Cintron, at- 
torneys for the plaintiflf in the original action, in behalf of the défend- 
ants in error and in their own behalf, moved in the court below that 
the releases on file in said court be stricken from its files, and that the 
satisfaction of the judgment, entered on the records of said court, be 
set aside and vacated, on the following grounds: That the parties 
executing said releases had no knowledge of the contents of the pa- 
pers which they executed, being unable to read and write ; that, as at- 
torneys for the plaintiflf in the original action, they had no notice or 
knowledge of the alleged settlement and release of judgment until af- 
ter the affirmance of said judgment by the Suprême Court of the Unit- 
ed States ; that, as counsel for the plaintiflf, they had an interest in said 
judgment based upon a contract made by Luisa with Eduardo Carpo 
Cintron, which was on the files of the court at the time of the alleged 
settlement; that, as counsel for said plaintiflf, they had paid ail costs 
required to be paid in behalf of the plaintiflf and performed their du- 
ties of counsel in obtaining said judgment, and also as attomeys for 
the plaintiff in the Suprême Court of the United States ; that the fa- 
ther and mother had neither right nor power to release the interest of 
counsel for the plaintiff in said judgment ; or, if the court should hold 
that the interests of the father and mother had been released, then that 
the court should order exécution to issue for the interest of counsel 
in said judgment to the amount of $2,500, with interest thereon at the 
rate of 6 per cent, from the date of said judgment, with costs; but, 
if the court should hold that the releases of said judgment were invalid, 
that it should order exécution to issue for the entire amount of said 
judgment, with interest and costs. Annexed to this motion was a copy 
of the contract entered into by Luisa with Eduardo Carpo Cintron for 
his professional services, which is in form a spécial power of attor- 
ney authorizing him to appear in her name and behalf and cause the 
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judginent recovered by her to be executed, and empowering the said 
Cintron to collect from any ofïicer of the court or the company, or 
from any of its agents, the amount of the aforesaid policy, either in 
cash or by check, for which he might receipt and collect as freely as 
if performed by herself ; and for thèse services in the power of attor- 
ney she — 

"gives, grants and transfers to Mr. Eduardo Carpo Cintron, in payment for hla 
professional services, the sum of $2,500, whlch he wîll collect and retaln for 
hlmself from the $5,000, which he may receive from the Sun Life Assurance 
Company of Canada, and which he wlU collect through the said District Court 
of America for the District of Porto Rico, or through any agent of the said 
Company, and he shall deliver to the déponent, or to any person authorized Dy 
her to receive it, the sum of $2,500." 

By an arrangement entered into by the said Eduardo Carpo Cintron 
with Willis Sweet, the said Sweet agreed to act as senior counsel with 
Cintron, as attorney for the plaintiff in the original action, and was to 
receive for his services 25 per cent, of any amount recovered in the 
suit, in cash, the said Cintron to furnish ail money necessary for ex- 
penses to be incurred in bringing and prosecuting the action. 

Upon this motion an order to show cause was made by the court 
below, to which the company made return, setting up the releases of 
judgment and the acknowledgment of satisfaction, and also that, after 
the judgment had been rendered in the original action, one Cristobal 
Pascual, upon information presented against him by the proper judicial 
officer of the district court of San Juan, Porto Rico, charging him with 
defrauding the Sun Life Assurance Company by falsely and fraudu- 
lently obtaining the issuance of a policy upon the life of Félix Rivera 
by representing him as a healthy person, when he knew at the time 
that the said Félix was in a dying condition with a pulmonary diseasc, 
appeared before the court and confessed his guilt, and was sentenced 
to imprisonment in the penitentiary on the island of Porto Rico for 
the term of one year. Annexed to the return was a copy of said sen- 
tence and of the information filed against the said Pascual, and the testi- 
mony of Angel Rivera thereon. The return also alleged that before the 
conviction of the said Cristobal Pascual the father went to the offices of 
the gênerai agents of the company in San Juan and stated that it had 
corne to his knowledge that a prosecution had been commenced against 
the said Cristobal Pascual ; that he knew said policy of assurance had 
been obtained by fraud under false représentation, but that neither he 
nor his wife were guilty of any fraud in the matter; and that they 
desired to release the company from ail responsibility for payment of 
the judgment obtained upon the policy, and that, of their own free 
will, both he and his wife executed releases of the judgment. To this 
answer the plaintifï demurred, on the ground that the return constitut- 
ed no légal reason for not ordering the issuing of said writ of exécu- 
tion; that in part the alleged reasons are res adjudicata; that the 
releases which were set up by the return had been stricken from the 
files of the court ; that, if one Pascual committed a crime against the 
law, it dîd not appear directly or indirectly that the insured or the bene- 
ficiary, or any person or persons interested in their behalf, were par- 
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lies to the crime, but that, on the contrary, the beneficiary in said In- 
surance policy and her administrator, who was substituted for her as 
plaintiff at her death, were the victims of said crime ; that any confes- 
sion by the said Pascual of an offense, with which neither the insured 
nor the beneficiary nor the substituted plaintiff were or are in any way 
connected, did not constitute a reason for not issuing an exécution on 
said judgment. The court overruled the demurrer, except as it re- 
lated "to the interest of the attorneys of the case as may be rriade to 
appear." The attorneys, Sweet and Cintron, then filed a motion in 
tiieir own behalf that the court order the issuance of an exécution "on 
the Judgment heretofore entered in said cause, amounting to 50 per 
cent, of the amount due to this date, to wit, $3,005.85, which includes 
the interest, also the costs of court as duly allowed." This motion was 
supported by their affidavits. The court granted the motion and or- 
dered exécution to issue as prayed for. From this order the Sun Life 
Assurance Company bas sued out a writ of error, returnable to this 
court, and the errors assigned are the finding that the attorneys, Sweet 
and Cintron, were entitled to one-half the amount of the original 
judgment and the ordering of an exécution to issue for the same. 

It is évident from the return of the company to the rule to show 
cause that the judgment could not bave been obtained if the f raud that 
had been practiced had been shown. 

But the court correctly held that this could not be shown in a hear- 
ing upon the motion before it, but might be done by a bill in equity to 
review the judgment, which, until it had been vacated by proper pro- 
ceedings, must be held to be valid. We regret that the judgment bas 
not been attacked in an independent proceeding, so that we would not 
be compelled to deal with a judgment as valid, against which charges 
of such gross fraud are alleged, and which, it is apparent from the 
record, could be easily proven. 

The writ of error, however, brings before us only questions of law, 
and compels us to deal with the judgment as valid; but the effort of 
attorneys to obtain any part of a judgment resting upon such fraud as 
alleged does not call for a libéral construction of the contract upon 
which they rely. 

The District Court has found that the father and mother as sole 
heirs of the original plaintiff, Luisa Rivera, hâve released their claim ; 
but that they had no authority to release thé interest of the attorneys 
therein, whatever it might be. It has found that the attorneys bave 
an interest in the judgment by virtue of the contract which was made 
by the original plaintiff, Luisa Rivera, with Eduardo Carpo Cintron. 
That such a contract was made is uncontroverted, and the finding by 
the court that the attorneys, by virtue of it, had an interest in the 
judgment, is not a finding of fact, but only its conclusion from uncon- 
troverted facts. The claim of the attorneys is not for taxable costs, 
such as a statutory allowance for attomey's fées, but for their compen- 
sation for légal services and repayment of disbursements for transpor- 
tation, board of witnesses, and other disbursements. 

[1] The fédéral courts recognize no lien at common law in behalf 
of an attorney beyond that given by the local law (Gregory v. Pike, 
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67 Fed. 837, 15 C. C. A. 33) ; and it is iiot claimed by counsel that, 
under the laws of Porto Rico, any such lien is given. The défendants 
in error hâve based their daim upon the contract made with the bene- 
ficiary in the pohcy, and the District Court has found that their inter- 
est in the judgment rests upon thi^ contract, which must be construed 
by the local law of Porto Rico. In the affidavits of the attorneys, filed 
in support of their motion for the issuance of an exécution, it appears 
that Mr. Cintron made an oral contract the latter part of September, 
1913, with lyuisa, and that under the contract he agreed to pay costs 
and expenses incident to the suit upon the policy ; that he later reduced 
the terms of this contract to writing, but that, owing to her illness, she 
was unable to sign it. The unsigned contract was annexed to his affi- 
davit to show what his agreement was, because he stated that he acted 
upon it as if it was signed; that he showed this unsigned contract to 
his associate, Mr. Sweet, and that it formed the basis of an agreement 
made with him by which he became associated as counsel in the case; 
and that the power of attorney which was signed by Luisa after judg- 
ment had been recovered was "intended to take the place of the un- 
signed contract, as we supposed the cause was finished." The afïida- 
vit of Mr. Cintron further discloses that he expended between $300 
and $400 in the payment of witnesses and their transportation and ail 
of the costs connected with the carrying on of the suit. 

The power of attorney, in substance, authorizes the attorney, Mr. 
Cintron, to coUect the judgment which had been rendered in favor of 
Luisa, and grants and transfers to him, in payment for his profession- 
al services, the sum of $2,500, "which he will collect and retain for 
himself from the $5,000 which he may receive from the Sun Life As- 
surance Company of Canada." 

[2] The contract under which the suit was prosecuted was clearly 
champertous, as by its terms the attorney, Cintron, was not only to 
render professional services, but was to pay ail the expenses of costs 
and litigation. Peck v. Heurich, 167 U. S. 624, 630, in which, on 
page 631 of the opinion, 17 Sup. Ct. 927, on page 930 (42 L. Ed. 302), 
the court quotes with approval part of the opinion of the Court of Ap- 
peals of the District of Columbia: 

"We must regard an agreement by any attorney to undertaUe the conduct of 
a litigation on lils own account, to pay the costs and expenses thereof, and to 
receive as his compensation a portion of the proeeeds of the recovery, or of 
the thing In dispute, as obnoxlous to the law against champerty." 

Such an agreement is champertous also by the local law of Porto 
Rico. 

The Revised Civil Code of Porto Rico of 1911, § 1362, is as fol- 
lows: 

"The following persons cannot aequire by purchase, even at publie or 
judicial auction : 

"5. Judges • • • and officiais of justice, the property and rights In liti- 
gation before the court in the jurisdiction or territory over which they exer- 
cise their respective duties, this prohibition including the act of acquirlng by 
assignment. 
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"The prohibition contalned in thii" number shall include the lawyerg with 
regard to the property and rights, whieh may be the object of the lltigation, 
in which they may take part by virtue of thelr profession and office." 

In Jones v. Pettengill, 245 Fed. 269, 157 C. C. A. 461, this court 
has found a similar contract champertous under the law of Porto 
Rico. 

The court therefore erred in holding that the attorneys acquired an 
interest in the judgment by virtue of the oral contract made by Mr. 
Cintron. The power of attorney of February 17, 1914, authorized 
Mr. Cintron to "retain the sum of $2,500 for his professional serv- 
ices, which he will collect and retain for himself from the $5,000 
which he may receive from the Sun Life Assurance Company." Its 
language plainly imports that he was to hâve no part of the proceeds of 
the judgment until he had collected the whole of it. The power of 
attorney which was given had for its purpose the carrying into 
efïect the oral agreement which had been made before the suit, and 
in reliance upon which the suit against the company had been pros- 
ecuted by the attorneys and the expenses of the litigation incurred. 

[3] The court, having found that the father and mother of the bene- 
ficiary had released the judgment so far as their interests were con- 
cemed, and the attorneys having acquired no interest in the judgment 
by reason of their champertous contract, such interests would cover 
the whole judgment. The father and mother of the beneficiary, Luisa 
Rivera, were her sole heirs and her father was her administrator. 
Techniçally, a release of the judgment should hâve been signed by 
him in his capacity as administrator; but it will be presumed that, 
where a party neglects to exécute a written instrument in the capacity 
in which he should exécute it — and he is in fact qualified to exécute it 
— that he intended to exécute it in his said capacity. Yeaton v. Lynn, 
S Pet. 224, 229 (8 L. Ed. 105), where the court said: 

"The two characters being unlted in the same person and that person being 
directed to exécute the decree, it would seem reasonable to présume that he act- 
ed in the character in which he ought to perform the partieular act, especially 
if it be necessary to give the act its full effect, and to make it rightful." 

We think there was error in ordering an exécution to issue in fa- 
vor of the attorneys for the amount of their claim for professional 
services and disbursements. 

The order of the District Court is reversed, with costs to the plain- 
tifï in error, and the case is remanded to that court for further action 
not inconsistent with this opinion. 
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BBLVIN V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit July 1, 1919.) 

No. 1708. 

1. CoNSPiKAcy <S=j43(10) — Indictment Sufficient to Charge Oonspibact to 

Defbaud United States. 

An indictment cliarging that défendants were employés of a flrm of 
contractors for government worli, one being In ctiarge of ttie pay roU; 
that under the contract tlie contractors were to be reimbursed for thelr 
expenditures and pald a commission as tlieir compensation ; that défend- 
ants consplred to hâve one of them, employed as a flreman, placed on the 
pay roll as an engineer, whereby he would receive a higher rate of pay ; 
and that he was so placed by his codefendant — held sufficient to charge a 
conspiracy to defraud the United States. 

2. OoNSPiEACT ®=>47 — Evidence Sustained Conviction. 

Evidence held to sustain a conviction for conspiracy to defraud the 
United States. 

3. Ceiminal r^w <S=>786(1) — Juet may Consider Intehest in Weighinq Tes- 

TiMONY OF Défendant. 

Where a défendant testifles In hia own Ijehalf, the jury may properly be 
Instructed to consider hls Interest in weighing his testimony. 

4. Cbiminai, liAw iS=>1151 — Refusal or Continuance on Absence of Wit- 

nesses in Discrétion of Court. 

Refusai of continuance to a défendant on the ground of absence of wit- 
nesses helâ, within the discrétion of the court, and not subject to review, 
unless discrétion has been grossly abused. 

In Error to the District Court of the United States for the East- 
em District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Criminal prosecution by the United States against George W. Bel- 
vin and another. Judgment of conviction, and défendant Belvin 
brings error. Aifirmed. 

Nathaniel T. Green and Daniel Coleman, both of Norfolk, Va., for 
plaintifï in error. 

Hiram M. vSmith, U. S. Atty., of Richmond, Va. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. This was a criminal action, tried 
in the District Court for the Eastem District of Virginia. The de- 
fendants were found guilty, and the défendant Belvin was sentenced 
to the penitentiary, and défendant Hofïman was given a jail sen- 
tence. The défendant Belvin excepted to the Judgment of the court, 
and the case as to Belvin comes hère on a writ of error. The plaintiff 
in error will be referred to as défendant, and the défendant in error 
will be referred to as plaintiflf; such being the relative positions par- 
ties occupied in the court below. 

The indictment charges that the plaintiff in error, George W. Bel- 
vin, and one Karl Hoffman, did unlawfuUy conspire, combine, etc., 
to defraud the United States of America. The facts alleged in the 
indictment as constituting the conspiracy are : That the United States 

^=9For other caBss see eame toplc & KEY-NUMBER In ail Key-Numliiered Dlgests & Indexe* 
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had a contract with a partnership known as Porter Bros, for the 
construction of certain buildings and doing certain other work for 
the government near Norfolk, Va. ; that this contract contained pro- 
visions by which the United States was to pay the full costs of the 
work done thereunder, and Porter Bros, were to be paid a certain 
percentage of such costs if they amounted to Certain sums stated 
therein, and a stipulated amount if such costs amounted to certain 
other sums stated therein; that Belvin and Hoflfman knew of such 
provisions; that Porter Bros, employed Belvin as a fireman and 
Hoffman as a division timekeeper in said work; that the rate of pay 
or wages of Porter Bros, for the position of fireman (the position 
occupied by Belvin) was the rate of 42 cents an hour, while they, 
Porter Bros., paid engineers at the rate of 72i/^ cents an hour ; that 
Belvin and Hoffman unlawfully and feloniously agreed that Belvin, 
though occupying only the position of fireman, should be falsely and 
fraudulently "carried upon the pay rolls of said Porter Bros." as 
an engineer, and receive the higher rate of pay of engineer, instead 
of the lower rate of firemen; that in pursuance of such agreement 
Hoffman illegally approved and authenticated for entry "upon the 
pay rolls of said Porter Bros." a time card of Belvin, wherein Belvin 
was designated as an engineer, and that Belvin was in accordance 
with said authenticated time card entered "upon the pay rolls of 
the said Porter Bros." as an engineer; and that "the said Porter 
Bros., through their duly authorized officers and employés, issued in 
the name of George W. Belvin a check and voucher for payment to 
the said George W. Belvin for compensation as an engineer, where- 
as in truth and fact the said George W. Belvin was not an engineer, 
but a fireman," etc. 

[1] The demurrer is based upon two grounds: (a) That the in- 
dictment does not charge a violation of any statute of the United 
States; (b) that the indictment is vague and indefinite, and does not 
set forth sufficient facts to enable the défendant to properly assert 
his défense. The third ground of demurrer appears to hâve been 
abandoned. 

It is insisted by counsel for défendant that the indictment sets 
out a conspiracy to defraud the Porter Bros., but that it does not 
set out a conspiracy to defraud the United States; also that the in- 
dictment is not full enough, and that the court will hâve to supply 
much and infer much in order to sustain it. 

It appears that the défendants Hoffman and Belvin were indicted 
for conspiracy to defraud the United States, and the overt act al- 
leged is that they padded the pay roll of the Porter Bros. It ap- 
pears that Porter Bros, had entered into a contract with the gov- 
ernment to construct the quartermaster terminal or army base near 
Norfolk. The contract in question contained the following clause; 

Porter Bros, contract (extracts) : 

"Article 2. Coat of the Work. — The contracter shall be relmbursed In the 
inanner hereinafter deseribed for such of its actual net expenditures In the 
performance of said work as may be approved or ratifled by the contracting 
offlcer and as are included in the following items: 

"(a) Ail labor," etc. 
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"Article 3. Détermination of Fee. — As full compensation for. the services of 
the contracter, • • * if tlie cost of the work is under $100,000, a fee of 
ten per cent. (10%) of sucïi cost. [Then foUows a scale of compensation to tlie 
contractor, under varying amounts, to and Including $3,500,000.)" 

The contract is signed : 

"Porter Brothers, by R. S. Porter (a member of the copartnership). United 
States of America, by I. W. Littell, BrigaUier-General, Quartermaster Corps, 
N. A., Contracting Oflicer." 

Any amounts paid out by Porter Bros, in excess of ils "net ex- 
penditures in the performance of said work," in the absence of any 
knowledge on the part of the government, would hâve necessarily 
resulted in a loss to that extent to the United States. It is not nec- 
essary, in order to secure the conviction of one charged with con- 
spiracy to allège or prove that the object of conspiracy has been fully 
consummated. It is sufficient if there has been the common meeting 
of minds to the accomplishment of a certain object, and that some 
overt act shall hâve been done in pursuance of such conspiracy. 

The défendants sought by this conspiracy to do that which would 
necessarily resuit in defrauding the government. Porter Bros, could 
not in any view of the case lose a cent by virtue of this transaction. 
Their pay roUs were only used as a means by which the défendants 
could make a false charge, the burden of which would fall, not upon 
Porter Bros., but upon the government. 

In the case of Crawford v. United States, 212 U. S. 183, 29 Sup. 
Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392, the défendant and two 
others, one of whom was General Superintendent of the Division of 
Free Delivery of the Post Office Department of the United States, 
were charged with a conspiracy against the United States; the 
charge being that by manipulation of bids a company, of whom one 
of the défendants was a représentative, should receive the contract 
for mail carriers' satchels for the Post Office Department. Among 
other things, it was alleged that the conspirators agreed that in the 
event of success the company would pay a certain sum to the three 
défendants. It was not alleged, nor does it appear, that the govern- 
ment was defrauded, that the government paid any higher price for 
the satchels, or that the satchels furnished were of inferior quality 
to what could hâve been obtained if the conspiracy had not been en- 
tered into. In that case the demurrer interposed was to the effect 
that the indictment did not state any offense under section 5440 of the 
Revised Statutes of the United States (Comp. St. § 10201), nor did it 
set f orth any offense under any statute, or the common law ; further- 
more, that it did not appear how the government would hâve been 
defrauded by such conspiracy. The Suprême Court, in that case, dis- 
cussing this phase of the question, said: 

"The agreement is alleged to hâve been an unlawful and fraudulent one, 
wrongfuUy and corruptly to dcfraud the United States. • • • The fraud 
mlght be pei-petrated by getting the contract at a higher price than otherwise 
would hâve been obtained, or, if already obtained, then the United States 
mlght be defrauded by the General Superiuiendent accepting improper sat- 
chels, not made of the materluls or in Uie munner specifled in the contract, or 
by his requlring the delivery of more satchels than were sufficient for the 
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wants of the department. It Is not necessary In such a case as thls (of an 
alleged unlawful and corrupt contract) to allège in the indictment whlch of 
the varions ways the government might be defrauded was in the mlnds of the 
conspirators, or that they ail were. Dealy v. United States, 152 U. S. 539, 543 
[14 Sup. et 680, 38 L. Ed. 645]. Such a corrupt agreement, if carried out, would 
naturally, if not necessarily, resuit In defrauding the United States by causing 
It to pay more for satchels than was necessary, or for more satchels, or pos- 
sibly Inferior ones, than it otherwise would, but for the corrupt agreement set 
forth. The Indictment was sufflclent. United States v. Hirsch, 100 U. S. 33 
[25 h. Ed. 539] ; Hyde v. Shlne, 199 U. S. 62, 82 [25 Sup. Ct. 760, 50 L. Ed. 90] ; 
United States v. Keltel, 211 U. S. 370 [29 Sup. Ct. 123, 53 L. Ed. 230]." 

The following f rom Atwell on Fédéral Criminal Law, on page 221, 
is very rauch in point : 

"If the Indictment allèges, in proper terms, the formation of the consplracy 
for either one of the inhibited purposes mentloned In the statute, and then 
sets out the offense for which the consplracy was formed with sufficient cer- 
talnty to apprise the défendant thereof, and then the proof shows that the 
consplracy existed as charged In the indictment, and that, if such consplracy 
exlsted, the overt act charged was committed in furtherance of such con- 
splracy, and that the défendant was one of the conspirators, a case will hâve 
been made out, both by allégation and proof." 

[2] It is insisted in the fourth and fifth assignments of error that 
there was not sufficient évidence to prove that Belvin knew that the 
government would sufïer by his wrong. In referring to this matter 
the court said: 

"The court further charges the Jury that the said Hofifman and Belvin must 
hâve had a spécifie intent, whlch Intent must be proven by the government 
beyond ail reasonable doubt, to defraud the United States government, before 
they can flnd the accused guilty as charged in the indictment." 

The witness Hoffman, who testified on behalf of the government 

as to this point, said: 

"At the tlme the wori started at the base the newspapers carried a whole 
column or more relative to adjusting percentages and scale of the fées con- 
tractors were to recelve for the government work. We, Belvin and I, had 
discTissed that. We had been wondering if Porter Bros, were getting 10 per 
cent, on actual job work, and the pièce in the paper explained just how much 
they did get." 

Witness Gaughan also testified that the government settled with 
contractors for the cost of construction, etc., weekly and daily, in 
fact, on material, but on labor once a week, on a weekly pay roU. 
Porter Bros, were reimbursed for the preceding week by Wednesday 
or Thursday of the following week. Witness also testified that he 
knew Hoffman, but he did not know Belvin. He said: 

"Hoffman has never spoken to me directly about thls case. He tumed over 
Bome money to me, $452. Nothlng was said about it, and I gave him a receipt 
for it. 1 hâve that money now." 

We think there was sufficient évidence to warrant the jury in in- 
ferring that Belvin had knowledge of the fact that the government 
would suffer by his wrongdoing. Hoffman being an accomplice of 
the défendant Belvin, the court instructed the jury to receive his évi- 
dence with caution; also instructed it as to the weight to be given 
testimony of Hoffman. This was purely a question for the jury, the 
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jury having heard the évidence under proper instructions from the 
court, and we are not inclined to disturb the verdict. 

[3] The seventh assignaient of error challenges that portion of the 
charge of the court vi'hich refers to the weight to be given defend- 
ant's évidence when he testifies in his own behalf. The foUowing is 
that portion of the charge to which an objection is made: 

"The défendant Belvin In thls case has testifled lu hls own bebalf, as he has 
the right to do under the laws of the United States, and you shall give to hia 
évidence the same considération as you give to that of other wltnesses, having 
In mind, however, the deep personal Interest whlch he has In your verdict." 

The court simply announced the rule, as we understand, which is 
universal where one testifies in his own behalf. The rule is well 
stated in Underhill on Criminal Evidence, par. 58, p. 100, wherein a 
number of cases are cited. It is as foUows : 

"» • • But the court must (without, however, glvlng too much promi- 
nence to the fact) instruct them that they should or that they may consider 
the tact that he Is iuterested In the outcome of the trial, and in testlfying In 
hls own behalf, in determlnlng hls credlbllity." 

We think the court's charge in this respect was strictly in accord- 
ance with the well-settled rule, and therefore we do not deem it 
necessary to enter into a discussion of same. 

[4] The eighth assignment of error is to the efïect that the court 
below erred in refusing to continue the trial of this case on the ground 
of the absence of alleged material witnesses. The court below, in 
refusing to grant a continuance, said: 

"ïhe motion to continue the trial of the said défendant, because of the ab- 
sence of his two said wltnesses, the court overruled, and the court certifies 
that the materiallty of the testlmony of the said two wltnesses was not appar- 
ent to the court, nor did it appear that the défendant would ever be able to 
secure the présence of the said wltnesses, and that one of the material wlt- 
nesses for the government reslded in the state of Indlana, and to hâve permit- 
ted a continuance of the case would hâve necessltated that thls witness retum 
to Morfolk for the trial, and it further dld not appear that the défendant or 
his counsel had used proper diligence In attemptlng to secure the witnesses 
Bowles and Liston." 

It appears that, while the affidavit upon which défendant based its 
motion for the continuance contains an allégation to the efïect that 
the évidence of the two witnesses was material, it does not set forth 
the facts which défendant expected to prove by the witnesses, nor 
does it appear that the évidence of such absent witnesses was material 
to the issue, and there is no allégation as to why their présence could 
not be had at that term of the court ; nor is it alleged that in the event 
of postponement the présence of such witnesses could be had at a 
future date. The gênerai rule is to the effect that the refusai of the 
trial court to grant a continuance is a matter of discrétion of the 
court, and never subject to review, unless it shall appear that such 
discrétion has been grossly abused. In the case of United States v. 
Rio Grande et al, 184 U. S. 416, 22 Sup. Ct. 428, 46 L. Ed. 619, Mr. 
Justice Harlan, in delivering the opinion of the court, stated the rule 
as follows: 
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"We think that the District Court, upon the showlng macle by the govern- 
ment, miglit well liave granted the motion to postpone the final hearing to a 
date later than that flxed. ♦ * » But the motion for a contlnuance oî the 
cause, and the application for a rehearing, were addressed to the discrétion of 
the trial court; and it is well settled that matters of discrétion or practlce 
cannot, generally speaking, be made the basis of an appeal, and do not con- 
stltute in themselves grounds for the reversai of a fmal decree." 

See Dexter v. Kellas, 113 Fed. 48, 51 C. C. A. 35; Myers v. Kess- 
1er, 142 Fed. 730, 74 C. C. A. 62; Copper Mining Co. v. McClel- 
lan, 138 Fed. 333, 70 C. C. A. 623 ; St. Louis Stave Co. v. United 
States, 177 Fed. 178, 100 C. C. A. 640; State of Rhode Island v. 
State of Massachusetts, 11 Pet. 226, 9 L. Ed. 697; Myers & Axtell 
V. Trice, 86 Va. 835, 11 S. E. 428, in which the court said, quoting 
the late John B. Minor: 

"The contlnuance of a cause to another term of court Is a matter peeullarly 
wlthin the discrétion of the court below, and the United States courts hold it, 
as they hold ail others matters of discrétion, to be no ground upon which error 
can be imputed." 

The sixth assignaient is to the effect that the court below erred in 
refusing to grant instructions 1, 2, 3, 4, 5, and 6. We hâve carefully 
considered thèse instructions, together with the charge as given by 
the court. The charge covers practically every point raised in thèse 
instructions which we think is a substantial compliance with the 
law, and, such being the case, we feel that the court was warranted 
in refusing to grant the same. 

After giving a most thorough and careful considération of the 
contentions urged by the défendant, we are impelled to the conclu- 
sion that the défendant received a fair and impartial trial. There- 
fore, for the reasons stated, we are of opinion that the judgment of 
the court below should be afifîrmed. 



HANSON V. SJOSTKOM, 
(Circuit Court of Appeals, Eighth Circuit. September 9, 1919.) 

No. 5387, 

1. Principal anh agent i3=>69(4) — Agent fob saue of peopebty cannot pub- 

CHASS FOB HIïfSKLF. 

An agent representlng his principal in the sale of property is not per- 
mitted to purchase it for his own benefit, directly or indirectly, wilhout 
his principal's consent; and a purchaser frora hlm, with notice of his 
Illégal purchase, stands in no better position, and the principal may 
recover, at his option, the profits made by such purchaser as a trust fund. 

2. Principal and agent ®=369(4) — Agent liable fob profits fbom illégal 

PUECHASE OF PEINOIPAL's PBOPERTY. 

An agent for sale of land, who sold through a subagent and afterwards 
bought part of the subagent's interest in the land, which the latter in- 
directly purchased for himself, with knowledge that It was so acqulred, 
held liable in a suit by the principal for aceountlng for the profit made 
thereon, but not for the capital which he Invested. 

^:=:>For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Dlgesta & ludexes 
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Appeal from the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Suit in equity by J. P. Sjostrom against Henry E. Hanson. Decree 
for complainant, and défendant appeals. Modified and affirmed. 

O. J. Finstad, of Windom, Minn. (S. B. Wilson, of Mankato, Minn., 
on the brief), for appellant. 

Albert R. Allen, of Fairmont, Minn. (Léo J. Seifert, of Fairmont, 
Minn., on the brief), for appellee. 

Before SANBORN, Circuit Judge, and MUNGER and YOU- 
MANS, District Judges. 

MUNGER, District Judge. The plaintifï brought suit against the 
défendant for an accounting, and recovered judgment, and the défend- 
ant has appealed. The plaintiff's bill alleged that he had appointed 
défendant as his agent to sell and convey and manage his lands, and 
that défendant had leased the lands for a period of years, and then had 
sold them and collected the purchase price, but had f ailed and refused 
to render to plaintiff an account of his transactions,, or to pay over the 
proceeds of the leases or sales, and prayed that défendant be required 
to account for ail dealings with plaintiff's property, and to pay plain- 
tiff $10,000 and any residue that might be due plaintiff in regard to the 
agency transactions. 

The answer of the défendant was, in effect, a claim that he had 
fully accounted to plaintiff for ail his transactions and had paid him 
ail that was justly due. The plaintiff is a citizen and résident of 
Sweden. His son was a résident of Cottonwood county, Minn., and 
died intestate there in 1905, owning a large amount of land in that 
county, and leaving plaintiff as his only heir. The probate court of 
Cottonwood county appointed the défendant as administrator of the 
estate, and he qualified and acted as such administrator for about five 
years, when his accounts were approved, he was discharged, and the 
administration closed. The défendant resided at Windom, in Cotton- 
wood county. About two years after he was appointed administrator, 
he obtained from the plaintiff a power of attorney, authorizing him to 
lease, sell, and convey the lands. He made some effort to sell the lands 
and employed as a subagent for that purpose one D. A. Stuart, an at- 
torney of Windom, who also acted as attorney for the administrator 
in the gênerai conduct of the estate. Stuart reported to the défendant 
that he had f ound a purchaser who would buy the land in the person 
of a Mr. Clark, a banker at Windom. 

The défendant made a deed of conveyance to Clark, pa,rt of the 
purchase money was paid down, and payment of part was deferred. 
By ail the testimony on the subject, the lands were sold for their 
full value at that time, While the légal title was conveyed to Clark, 
there was an agreement between Clark and Stuart by which Stuart 
was to hâve a share in the ownership of the lands. Very soon after 
the deed was executed by défendant to Clark, there was an agreement 
between Clark and Stuart by which it was determined that Stuart was 
to own two-thirds and Clark to own one-third of the lands, although 
the légal title was to remain in Clark. 
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The défendant filed his final account as administrator about four 
months after he had made the conveyance to Clark, and it was ap- 
proved in five weeks thereafter. The défendant made final payment 
of the balance which he claimed was due to plaintiff arising from 
the lease and sale of the lands under the power of attorney two months 
after he was discharged as administrator. Three months after making 
this payment he entered into negotiations with Stuart by which he be- 
came the owner of a one-third interest in the lands, purchasing half of 
Stuart's interest and paying therefor $1,000 more than it had cost 
Stuart. Clark afterwards conveyed the land to intermediary, but nomi- 
nal, grantees, who reconveyed to Clark, Stuart, and défendant, and 
later the land was sold and a large profit realized by each of thèse 
grantees. 

The trial court required the défendant to account to plaintiiï for 
the profits he had made, and also to account for the profits made by 
Stuart, and refusing crédit to défendant for the $1,000 which he paid 
to Stuart for the purchase of his one-third interest. 

[1] Appellant does not strongly urge that he was not liable to ac- 
count to plaintiiï for the profit he made between the purchase price 
and the sale price of his one-third interest, and such a claim could not 
well be supported. An agent representing his principal in the sale 
of property is not permitted to purchase it for his own benefit, direct- 
ly or indirectly, without his principal's consent. Michoud v. Girod, 4 
How. 503, 11 L. Ed. 1076; Robertson v. Chapman, 152 U. S. 673, 
14 Sup. Ct. 741, 38 L. Ed. 592; Warren v. Burt, 58 Fed. 101, 7 C. C. 
A. 105; Baker v. Schofield, 221 Fed. 322, 136 C. C. A. 320; 2 Pom. 
Eq. Jur. §§ 958, 959; Mechem on Agency, § 461. 

A purchaser of such property from the agent, unless he has no no- 
tice of the fact of the agent's purchase of his principal's property for 
his own benefit, stands in no better position than the agent, and the 
principal may recover, at his option, the profits made by such purchas- 
er, as a trust f und belonging to the principal. 3 Pom. Eq. Jur. §§ 1048, 
1052; United States v. Carter, 217 U. S. 286, 30 Sup. Ct. 515, 54 L. 
Ed. 769, 19 Ann. Cas. 594; Central Stock & Grain Exchange v. Ben- 
dinger, 109 Fed. 926, 48 C. C. A. 726, 56 L. R. A. 875 ; Triée v. Com- 
stock, 121 Fed. 620, 57 C. C. A. 646, 61 I,. R. A. 176; People v. Open 
Board, 92 N. Y. 98; Cumberland Coal & Iron Co. v. Sherman, 30 
Barb. (N. Y.) 553. 

[2] The défendant failed to show any lack of notice that Stuart had 
purciîased his principal's property while acting as agent for its sale. 
The title stood in the name of Clark by virtue of the deed that défend- 
ant had executed as plaintiff's attorney in fact, and yet défendant 
purchased his interest from Stuart, knowing that he had no record 
title, and there is no suggestion that Stuart's purchase was not of his 
principal's property. The amount of profit which défendant made 
by reason of his purchase of a share in thèse lands was $3,300. He 
is not required to account to his principal for the capital he invested 
in such purchase, and hence was not liable to pay to his principal the 
$1,000 which he invested in purchasing the land. Such â payment 
was for the benefit of his principal, if he chose to ratify it, as he has 
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donc, and hence he was entitled to be reimbursed therefor out of the 
proceeds of the sale. 

In support of the portion of the decree requiring défendant to ac~ 
count to plaintiff for Stuart's profits, appellee daims that a conspiracy 
was entered into between défendant and Stuart whereby Stuart was 
to purchase the land for the joint benefit of the conspirators, and be- 
cause of this agreement the principal is entitled to recover the entire 
profits from one conspirator. The évidence does not disclose any such 
conspiracy, nor show any knowledge on the part of the défendant that, 
at the time he made the conveyance to Clark, he was aware that Stuart 
was interested as a purchaser. 

The claim for the recovery of Stuart's profits is not within the 
issues as presented by plaintiff's bill. The theory of the bill is not 
that défendant negligently permitted plaintiff's lands to be purchased 
by another agent, causing him loss, but that défendant leased and 
sold plaintiff's lands and collected the purchase price, and has failed 
to pay the proceeds to plaintifï. No claim is made that there is any 
testimony tending to show that plaintifï received any portion of the 
profits made by Stuart, so this portion of the decree is not supported 
by the pleadings and évidence. 

An order will be made, modifying the decree and allowing to plain- 
tiflF the amount of the profits made by the défendant in the sum of 
$3,300, with interest from December 31, 1913; the costs of this ap- 
peal to be taxed to appellee. 



INDEPENDENT COAL TAK CO. v. CRBSSY CONTRACTING CO. 

(Circuit Court of Appeala, First Circuit September 5, 1919.) 

No. 1402. 

1. Patents <S=328 — Apparattts foe Spbaying Eoad Surfaces Valid and 

Infbinged. 

Tlie Pillsbury patent, No. 1,062,029, for apparatus for spraylng oH or 
other surfaclng material on roads, discloses a new combination in a 
unitary structure of old éléments, whlet produces a new and usetul re- 
sult, and Is valid; also held Infrlnged. 

2. Patents <s=>26(1) — Coaotion of Pabts Unnecessabt to Kendee Combina- 

tion Patentable. 

It Is not necessary, to render a combination patentable, that Its élé- 
ments should act at the same tlme to secure joint action, but is enough 
that each contributes to the resuit whlch, but for the successive action 
of each, would not bave been produced, 

3. Patents <S=>243 — Combination of Old Eléments Mat be Patentable. 

It is no défense to a claim of Infrlngement that one or more éléments 
of a patented combination, or one or more parts of a patented improve- 
ment, may be found In one old patent, and others In another,. and stlU 
others in a thlrd. 

4. Patents <S=172 — Desceiption Not Necessarily Measube of Invention. 

While the patentée must descrlbe the best mode of applylng the prln- 
ciple of hls Invention, the description does not necessarily measure the 
invention. 

$=»Foi otber cases see same topic & KEÎY-NUMBER in ail Key-Numbered Dlgests & Indezt» 
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Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George H. Bingham, Judge. 

Suit in equity by the Cressey Contracting Company against the In- 
dependent Coal Tar Company. Decree for complainant, and défend- 
ant appeals. Affirmed. 

W. Orison Underwood and Horace Van Everen, both of Boston, 
Mass., for appellant. 

Emery, Booth, Janney & Vamey, of Boston, Mass. (Frederick L,. Eni- 
ery, Jesse W. Morton, and Everett S. Emery, ail of Boston, Mass., on 
the brief), for appellee. 

Before JOHNSON and ANDERSON, Circuit Judges, and ALD- 
RICH, District Judge. 

JOHNSON, Circuit Judge. This is an appeal from a final decree 
sustaining the validity of patent No. 1,062,029, for apparatus for 
spraying oil on road surfaces, issued May 20, 1913, to Franklin C. 
Pillsbury, assignor to Walter H. Cressey, and finding that the same 
was infringed by the défendant. 

[ 1 ] The first claim only of the patent is involved in this suit, which 
reads as follows: 

"The comblnation with a tank wagon havlng a discharge pipe and a valve 
In sald pipe, of a spray pipe eommunlcating with the discharge pipe, a steam 
pipe eommunlcating with said discharge pipe Intermedlate the valve and the 
tank, whereby steam may be admltted to the tank through the discharge pipe, 
a steam pipe communicating with sald discharge pipe in rear of the valve, 
whereby steam may be blown throngh the spray pipe, and means for apply- 
Ing a pressure to the tank above the liquid thereln." 

Pillsbury, in his application filed in the Patent Office May 27, 
1911, conceived that the novelty in his invention consisted in the 
introduction of steam under pressure directly into the tank of the 
tank wagon on top of the body of the contents. He then had in mind 
that the contents would consist of oil, and in his spécification he thus 
describes his apparatus: 

"My Improved apparatus comprises a spraying attachment adapted to bo 
readlly applled to a tank wagon, and means for introducing steam, under 
pressure, directly into the tank of the tank wagon and on top of the bocly 
of oil thereln, so that the steam pressure within the tank will furnish the de- 
slred pressure for forcing the oil out through the spray devlce, and wlU also 
constitute means for heating the oil In the tank, thus Increaslng Its fluldity, 
so that It will flow more freely. Where the steam is thus admltted directly 
to the Interlor of the tank, sald steam wlU not only force ail the oil out of 
the tank, but when the oil is exhausted the steam will then be discharged 
through the spray device and durlng its discharge It will beat and thus In- 
crease the fluldity of any oil or other surfacing materlal which may remain 
in or upon the spray deviee; and will also blow out and clean the spray 
device tboroughly, so that said devlce will be ready for use again without any 
further attention as soon as the tank bas been filled." 

The surfacing material to be used is not confined to oil, as the de- 
scription contains the following statement: 

"My Invention Is not confined to use In connection with heavy olls, such as 
are commonly used in surfacing of roads, but may be used In connection with 
any road-surfacing material which is capable of being sprayed from a tank."* 
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The principal éléments of the apparatus set out in the description 
and shown by the drawings are a tank wagon propelled by steam 
from a boiler located upon it or drawn by a steam tractor; a tank 
designed to carry the material to be sprayed upon the road surface 
and made sufficiently strong to resist internai pressure ; at the rear of 
the tank a discharge pipe, having a valve to shut off the flow from the 
tank, and Connecting with a spray pipe having a séries of nozzles 
similar to that used upon the f amiliar street sprinkhng cart ; a steam 
pipe with a valve in it Connecting with the boiler upon the tank wagon, 
if it has one, or the boiler of the steam tractor, if drawn by that, so 
that steam under pressure may be supplied through a pipe to the top 
of the tank above the contents in the same, and also to a coil within 
the tank for the purpose of heating the contents; a branch of this 
steam pipe with a valve leading to the rear of the tank, where it 
branches again, one branch entering the discharge pipe between the 
valve and the tank and the other between the valve and the spraying 
device, and each branch having a valve, so that the supply of steam 
through each may be separately controlled. The advantage of the 
use of the branching steam pipes at the rear of the tank is stated in 
the f ollowing language : 

"The advantage of this construction is that steam may be admltted to the 
■valve 5 on either slde thereof, therehy warming the Inttev; ov stenm may he 
admltted dlrectly to the spray device without passing through the tank 
wagon, if It is desired to heat the oll in the spray device or to blow it out." 

None of tlie original claims contained any mention of thèse steam 
pipes, and the combination which Pillsbury claimed as new was : 

(1) "The combination with a tanlc wagon of a spray device connected there- 
to, a source of steam supply for generating steam iinder prossnre and metnis 
to introduce steam under pressure therefrom into the tank above the body 
of oil therein, whereby the steam lu said tank not ouly tunilsUes piussuie 
for spraying the oll but also helps heat the oil, and when the oil is exhausted 
blows out through and cleans the spray device." 

Ail the original claims were rejected, because anticipated by several 
patents which were cited by the examiner. On reconsideration several 
times by the Patent Office, amendments involving the same combi- 
nation were rejected, because anticipated, although thèse amendments 
contained, as one élément of the combination, the introduction of steam 
pressure fluid into the discharge pipe in the rear of the valve between 
it and the spraying device. The claim as allowed abandoned the 
introduction of steam as a pressure fluid into the tank as one élément 
of the combination, and in place thereof introduced "means for apply- 
ing a pressure to the tank above the liquid therein." 

The only new élément which was introduced by the amended claim 
was: 

"A steam pipe communlcating with the diseharge pipe Intermedlate the 
valve and the tank, whereby steam may be admltted to the tank through 
the discharge pipe." 

The Patent Office could find no novelty in a combination by which 
steam was admitted to the top of the tank above the contents to serve as 
260 F.— 30 
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a pressure fluîd to expel the contents of the tank, nor in the introduc- 
tion of a steam pipe into the discharge pipe between the valve and the 
spraying device ; but the combination, in which the introduction of a 
steam pipe betvi^een it and the tank was an élément, was found to be 
novel and patentable. Before the patent in suit great difficulty had 
been experienced in securing a uniform discharge of road surfacing 
material by any then known device. Earlier patents consisted of a 
tank wagon equipped with a sprinkling arrangement so constructed as 
to admit pressure to the top of the tank to force out its contents 
through the spraying device, with an arrangement also for heating 
the contents of the tank; but none of them contained the branching 
steam pipe which enters the discharge pipe on either side of the valve 
as in Pillsbury's. 

The only witness who testified in regard to the opération of one of 
thèse stated that : 

"The flow was very Irregular; the space covered was not perfectly smooth, 
as was intended ; thèse spaces had to be patched up. Thia was done by hand 
with a coal hod or watering pot containlng some of the material. Thls left 
a space full of humps, or high and low spaces ; the hlgh spaces belng those 
filled by hand. The traffic pushed the bunches back and forth, very soon 
producing holes. The first tlme I saw this machine, It had no means for 
cleanlng the pipes, with the resuit that, for several feet after the machine 
was drawn along, no material came out, and the material that came out was 
in streaks, which was true after the machine flnlshed." 

The Nichol patent. No. 604,479, which had been many times cited 
against Pillsbury's application before the amendment which was al- 
lowed, is a device for spraying the roadbed of a railroad with oil. It 
has a steam pipe leading into the spray pipe to heat the contents and 
force the oil out during the process of spraying ; but it is évident that 
its use is confined to oils and materials which are fluid at ordinary 
températures, and is not adapted to the use of either tar or asphalt. 

An English patent to Salvisberg for a road-tarring machine, also 
cited against Pillsbury, closely resembled his patent in its structure, 
except that it did not hâve the branching steam pipe which enters the 
discharge pipe. In it pressure is applied to the contents of the tank 
above its surface, and they were heated by a steam coll. In this ma- 
chine, as in others of a similar nature, when tar or asphalt, or any 
other material which is solid at an ordinary température, was used, the 
discharge pipe between the tank and the valve became clogged with 
the material, which would harden and congeal when the machine was 
not in opération, and the valve in the discharge pipe would be so 
clogged that it could not be moved freely. Material also in the dis- 
charge pipe between the valve and the spraying device, and also that 
left in the spraying device, would harden and congeal, and when, in 
thé opération of the machine, a crosswalk or some space was reached, 
which it was not desired to cover with surfacing material, and the 
valve in the discharge pipe was closed, the material would drip from 
the spray pipe, causing streaks. 

In the opération of the patent in suit the tank is filled with sur- 
facing material, which may be oil, tar, or asphalt, and, if this is not 
hot enough, steam is passed into coils within the tank to heat it. 
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Steam is then allowed to pass through the steara pipe, entering the 
discharge pipe in rear of the main valve and through the nozzles of 
the spray pipe, heating thèse pipes, and forcing ail material fron?. 
them. Steam is then admitted to the tank above the contents in the 
same, and is also allowed to pass through the branch pipe, which 
enters the discharge pipe intermediate its valve and the tank. When 
the steam is active in the steam pipes on either side of the valve in 
tfie discharge pipe, this valve is closed. Each time, before spraying, 
steam is allowed to enter the discharge pipe and the spraying device 
in the rear of the valve; but it is only necessary to admit steam 
through the pipe which enters the discharge pipe intermediate the 
valve and the tank before the first trip in the moming, unless the 
weather is cold, when this is done before each trip. The order in which 
the valves are used varies. It would seem that the best results would 
be secured by admitting steam under pressure to the discharge pipe 
on each side of the valve in it before admitting steam through the 
pipe leading to the top of the tank. The only witness who testified in 
regard to it stated: 

"I hâve actually seen sometlmes steam put through the valve In the rear 
of the discharge valve first before steam Is put onto the tank for pressure, 
and sometimes steam is used first to get up your pressure to run the com- 
presser. Sometlmes pressure Is put onto the tank first ; sometimes the 
steam valve intermédiare the tank and the discharge valve is used first." 

The Pillsbury machine secures a uniform discharge of tar, asphalt, 
or heavy oils through the spraying device at ail times, whatever the 
température of the air. It provides means for readily opening the 
valve in the discharge pipe after the apparatus bas been used and 
allowed to stand, and prevents the dripping of the material to be dis- 
charged when portions of a street are reached which are not to be 
covered with the surfacing material. By the introduction of steam 
through the pipes which enter the discharge pipe upon each side of the 
valve, the discharge pipe and spraying device are heated and their 
contents liquefied. 

[2] The claim in suit is for a combination none of the éléments of 
which are new. Everybody before Pillsbury knew that pressure ex- 
erted upon the fluid contents of a tank would cause a discharçe there- 
from, and that steam under pressure would heat and liquefy objects 
which are solid at ordinary températures; but the combination of 
thèse éléments in one structure produced a bénéficiai and useful 
resuit at a time when there was a public demand for a machine which 
would distribute road surfacing material uniformly and with suffi- 
cient force to cause it to penetrate the surface upon which it was 
used. The question presented for our considération is whether thèse 
éléments, in a unitary structure, produce a new and useful resuit by 
the co-operation of ail. It is claimed that what Pillsbury did was 
only by mechanical skill to produce an aggregation of éléments in- 
which each produced its own resuit without any co-operation from 
the others. While it is true that steam is shut off from the pipes 
which enter the discharge pipe when the machine is in opération and 
pressure is applied to the contents of the tank, yet it is nevertheless 
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true tïiat the effect produced by the connection of the steam pîpes 
with the discharge pipe on either side of the valve produces effects 
which co-operate with those produced by pressure upon the material 
in the tank; for, by the action of the steam upon the material in 
the discharge pipes and upon the pipes tliemselves, the pipes hâve been 
heated and the material in them liquefied, so that it wiU flow freely, 
and this heated condition of the spray pipe, discharge pipe and valve 
in the discharge pipe continues while material from the tank is being 
forced out through the same. The separate eiïects produced by ail the 
éléments contribute to one resuit, viz. a free and uniform flow of 
the material through the discharge pipe and out of the spraying de- 
vice with sufficient force to drive it into the surface which it strikes. 
It is not necessary, to render a combination patentable, that its élé- 
ments should act at the same time to secure joint action; but it is 
enough that each contributes to the resuit which, but for the suc- 
cessive action of each, would not hâve been produced. Forbush v. 
Cook, 2 Fish. Pat. Cas. 669, Fed. Cas. No. 4931; National Cash 
Register Co. v. American Co., 53 Fed. 367, 3 C. C. A. 559; E. J. 
Manville Mach. Co. v. Excelsior Needle Co., 167 Fed. 538, 93 C. C. 
A. 216; Novelty Glass Mfg. Co. v. Brookfield, 170 Fed. 946, 95 C. 
C. A. 516; Sanders v. Hancock, 128 Fed. 424, 63 C. C. A. 166; 
National Tube Co. v. Aiken, 163 Fed. 254, 91 C. C. A. 114. 

Even if the Nichol patent and the English patent to Salvisberg for 
road-tarring machines, and other prior patents, taught Pillsbury that 
the fluid contents of the tank could be forced from the same by steam 
pressure applied from above; and even if the Grun patent. No. 666,- 
051, had taught him that the discharge pipe and the spraying device 
could be cleared out by the introduction of a pressure fluid into the 
same in the rear of the valve in the discharge pipe ; or if the Darrin 
patent. No. 839,119, had taught him that steam admitted under pres- 
sure into the discharge pipe on each side of the valve in the same 
would liquefy the contents of the discharge pipe and the spraying 
device, and beat the pipes so that the liquid which entered them would 
not be hardened by the coldness of the pipes, no unitary structure 
possessing ail of the éléments of his combination was cited against 
him, and it is admitted that there was none. The Grun patent was 
an appaVatus designed for the distribution of béer and other fer- 
mented liquors, in whfch a tank wagon for delivering béer and other 
fermented liquors had a receiver for carbonic acid gas supported on 
the wheel frame of the tank, from which pressure was supplied to the 
contents of the tank and also the discharge pipe beyond the valve 
in the same, but not between the valve and the tank, so that, after a 
réceptacle had been filled with Hquor from the tank, the carbonic 
acid gas could be shut off from the tank and caused to flow through 
the hose Connecting the tank with the réceptacle, thus forcing the 
béer from it and the standpipe. It is évident, however, that the pur- 
pose of forcing the carbonic acid gas through the discharge hose is 
not only to force the béer out of the same, but also to supply a charge 
of carbonic acid gas to the standpipe connected with the réceptacle for 
béer, and that the Grun patent does not disclose a combination which, 
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in a unitary structure, accomplishes the resuit that Pillsbury accom- 
plished. It is only a béer delivery wagon, and designed for an entirely 
différent use from that of the Pillsbury patent. The Darrin patent, 
upon vvhich the appellant relies as showing that the introduction by 
Pillsbury of steam under pressure into the discharge pipe on each 
side of the valve in the same had been anticipated, is an apparatus 
for the distillation of résinons woods for abstracting therefrom tur- 
pentine, pitch, tar, tar oil, and pyroligneous acid. After the pro- 
cess of distillation has been carried on for some time, a valve in the 
pipe Connecting the retort with the condenser is closed, and then 
steam admitted to this Connecting pipe on either side of the valve for 
the purpose of cleaning out the condensations which may hâve gath- 
ered in the conduit pipe, and which would stain or discolor the tur- 
pentine passing through it, and which are revaporized and blown out 
through a threeway valve. 

Pillsbury, however, made use of the introduction of steam into the 
discharge pipe on either side of the valve, not only for the purpose of 
cleaning out the pipe, but also for the purpose of heating and liquefy- 
ing its contents, thus accelerating their flow, and also for heating the 
valve so that it might be opened freely. As a unitary structure the 
Darrin patent in no way resembles the Pillsbury patent, nor is the 
introduction of steam into the discharge pipe employed for the same 
purpose. The use of steam to clean and scour out the interior of a 
pipe, or to beat it and liquefy its contents, is a matter of such com- 
mon knowledge that we do not think it can be said that any informa- 
tion was necessary in regard to its use for thèse purposes. But, ad- 
mitting that ail of the éléments of the Pillsbury patent are old, as 
we think they are, he nevertheless produced by their combination in his 
patent a unitary structure in which they ail co-operate to produce a 
new and bénéficiai resuit, viz. the free and uniform discharge of 
heavy oil, tar, and asphalt upon a road surface with sufficient force 
to cause pénétration to a depth desired for practical purposes, with 
means for clearing out the spraying device when it is desired to sus- 
pend the process of sprinkling, so that there will not be a dripping 
and streaks caused over surfaces which it is not desired to cover, 
and also means for freeing the valve in the discharge pipe when it 
stuck.. 

[3] None of the patents cited in the Patent Office or by the appel- 
lant disclose the combination of Pillsbury or any single machine that 
produced the same resuit; but it is claimed that ail the éléments of 
Pillsbury are contained in earlier patents, none of which contains 
them ail. It is no défense to a claim of infringement that one or more 
éléments of a patented combination, or one or more parts of a patented 
improvement, may be found in one old patent, and others in another, 
and still others in a third. J. L- Owens Co. v. Twin City Separator 
Co., 168 Fed. 259, 93 C. C. A. 561 ; Imhaeuser v. Buerk, 101 U. S. 
647, 660, 25 L. Ed. 945 ; Bâtes v. Coe, 98 U. S. 31, 40, 25 L. Ed. 68. 

It is further claimed by the appellant that Pillsbury in his spécifi- 
cations limited the use which can be made of the introduction of steam 
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into the discharge pipe between the valve and the tank by the "where- 

by clause," which reads as f ollows : 

"whereby ateam may be admltted to the tank through the discharge pipe" 

— and that, the use of this pipe being so limited, the claim is void 
because inoperative; that with steam admitted to the top of the tank 
above the contents in the same it would not be possible to force steam 
under pressure from the same source into the tank through tlie dis- 
charge pipe. 

We do not think that the patentée is limited by this "whereby clause" 
solely to the use expressed in it, provided the elementary structure 
which he specified is capable of other uses. Nor do we find it neces- 
sary, as did the District Court, to treat the "whereby clause" as 
surplusage, because it is évident from the structure of the combination, 
as shown by the drawings, that, if steam is inactive in the tank, 
and the valve in the discharge pipe is closed and steam admitted 
through the pipe leading to the discharge pipe between the valve and 
the tank, steam will be admitted to the tank. It is also évident that 
one of the practical uses of this steam pipe in the combination is to 
clear the section of the discharge pipe between the tank and the valve, 
and also the entrance into the discharge pipe from the tank, and this 
can be done when the steam is shut ofï from entering the top of the 
tank and is admitted into the tank through this steam pipe which 
enters the discharge pipe, which would liquefy and blow back into the 
tank any of the surfacing material which clogged that part of the 
discharge pipe between the tank and the valve, and would at the 
same time accomplish the purpose, which Pillsbury pointed out as 
an advantage in his spécification, of warming the valve. 

We think this function is plainly inhérent in the combination cov- 
ered by Pillsbury's claim and in the arrangement of pipes shown in 
his drawings and described in his spécification. The necessity for 
the use of this steam pipe at the heginning of the day's work with 
the machine demonstrates that when the machine was not in use the 
tar must hâve become solidified in this part of the .discharge pipe, and 
that before the machine can be successfully operated and the valve 
opened steam must be applied hère for the purpose of heating and 
liquefying the contents of the pipe and any material which may hâve 
adhered to the valve, and that particularly in cold weather would this 
be necessary, as then steam must be admitted through this pipe at the 
beginning of each trip. 

The appellant has found it to be an advantage to copy the con- 
struction of pipes of the Pillsbury patent, and the testimony of the 
witness who saw the uses to which it was put in heating the valve 
when it stuck, upon the appellant's machine, demonstrates that it was 
found to be operative. It is also claimed by the appellant in argu- 
ment that there is no discharge pipe between the main valve 6 and the 
tank, but that the valve connects directly with the tank. The drawings 
disclose, however, in Figures 2 and 3, a discharge pipe at this point 
and a steam pipe entering it hère. 
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[4] It is admitted by the appellant that, if this claim is valid, it is in- 
fringed by the appellant's machine, in which steam is used as a 
pressure fluid to expel the contents of the tank; but it strenuously 
contends that, even if it be valid, it is not infringed by its machine in 
which pressure is suppHed to the tank by an air-compressing pump. 
In support of this contention our attention is called to the statement 
made by Pillsbury in his application, which, it is claimed, limits the 
pressure to be used upon the contents of the tank to that exerted by 
steam. This statement is as follows: 

"I am aware that It haa heretofore been proposed to admit eompressed 
air to the oil contalning tank wlth which a spray device is used, for the pur- 
pose of providing within the tank a suitable pressure to force the liquid out 
through the spraylng device. My invention is to be distinguished from de- 
vices of thîs nature, however, in that the pressure is secured by the use of 
steam, which is admitted under pressure dlreetly to the tank, and which bas 
the capaclty for not only heating the oll within the tank, but also cleaning 
ont automatically the spray device." 

It appears from the file wrapper and its contents in the case that, 
when Pillsbury made this statement, he supposed his invention lay in 
providing steam pressure within the tank to force out its contents, 
and the claim which he then made, and which we hâve quoted, showed 
that he believed the merit of his invention to réside in this. But, 
after the rejection of this claim upon références to prior patents, he 
canceled ail his original claims, and, after an interview between him- 
self and attorney and the principal examiner, he filed the amended 
claim, which is the one in suit, in which the pressure to be applied 
above the contents of the tank was not limited to steam, but was 
broadened to include any "means of applying pressure to the tank 
above the liquid therein." No amendment was made to the descrip- 
tion, nor tlie drawing, and none was necessary. The dominant fea- 
ture of the combination which made it novel and patentable was the 
pipes that entered the discharge pipe on each side of the valve in the 
same. It was important for the successful opération of the com- 
bination that pressure be exerted upon the top of the contents of the 
tank; but it was unimportant whether it be supplied by steam or hy 
any other means. The inventor was therefore allowed a broad scope 
for this élément in his combination. 

It is apparent from the his tory of the progress of the case through 
the Patent Office, as shown by the file wrapper and its contents, that, 
after the original claims were rejected upon références to earlier pat- 
ents, the statement made by the inventor in his description in regard 
to the use of steam as pressure in the tank was not intended to limit 
the combination for which a patent was allowed to the use of steam 
alone for this purpose, for it became immaterial what pressure fluid 
should be exerted upon the contents of the tank. The branching 
steam pipe, in combination with a pressure fluid applied above the 
contents of the tank, was specified in his description and drawings, 
and Pillsbury could legally file an amended claim for a combination 
which would contain as one of its éléments any means for applying 
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pressure to the contents of the tank, for, although he had suggested 
steam, the principle would remain the same, whether that or other 
means for introducing pressure within the tank were employed. 

"Tlie claims measure the Invention, and while the Inventor miist descrlbe 
the best mode of applying the principle of his invention the description does 
not necessarlly measure the invention." Paper Bag Patent Case, 210 U. S. 
405, 28 Sup. et. 748, 52 L. Ed. 1122. 

We think the District Court correctly held that the claim in suit is 
vaHd, and that it is infringed, not only by the machine of the appel- 
lant, in which steam is used to force out the contents of the tank, 
but also by its machine in which compressed air is used for the same 
purpose. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee in this court. 



UNITED STATES v. BASIC PRODUCTS CO. 

(District Court, W. D. Pennsylvanla. September 9, 1919.) 

No. 2214. 

1. United States ®=»97 — Cannot appbopriate patent without compensa- 

tion. 

There is no réservation in the patent laws of right in the United 
States as against the inventor, and It cannot appropriate or use the In- 
vention wltliout just compensation in any différent way than it can ap- 
propriate or use any other article ovvned by a private citizen. 

2. CoMMEUCE <S=»48 — Fedbbal Tbade Commission created undeb poweb to 

BEGULATE INTERSTATE AND FOBEIGN COMMERCE. 

The Fédéral Trade Commission Act (Comp. St. §§ 8836a-8836k) was en- 
acted by Congress In the exercise of its constltutlonal power to regulate 
Interstate and forelgn commerce. 

3. Commerce ig=>57 — Trade-mabks and tbade-names iSs^SO^. New, vol. 8A 

Key-No. Séries — Powebs or Fedebal Trade Commission whebe Inter- 
state commerce or unfaib tbade are not involved. 

The Fédéral Trade Commission held without power to demand access to 
the books and papers of a corporation whicli manufactured a patented ar- 
ticle by secret process, not alleged to be engaged in Interstate or forelgn 
commerce, nor charged with unfair compétition, for the purpose of ob- 
taining information for the Navy Department as to the cost of manu- 
facture, annual production, capital invested, etc. 

4. Mandamus <S=10 — RiQHT TO demand and dutt to perfobm necessabt. 

Mandamus issues where, and only where, there la a right to demand, 
and a corresponding duty to perform, the act required. 

At Law. Mandamus by the United States against the Basic Prod- 
ucts Company. On demurrer to answer. Overruled. 

R. Iv. Crawford, U. S. Dist. Atty., of Pittsburgh, Pa. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. To a pétition filed by the Attorney General 
of the United States, at the request of the Fédéral Trade Commis- 
sion, for a writ of mandamus upon the Basic Products Company, the 

@=3For other cases see same topio & KE!Y-NUMBER in ail Key-Numbered Digests & Indexe» 
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latter has made answer at considérable length. To that answer, the 
plaintifF has demurred. It is upon the demurrer that this case is 
now before the court. 

While ail the material averments of the answer, which are well 
pleaded, must be taken as true, yet the important questions in the 
case cannot be clearly outlined without référence to the pétition as 
well, and without a statement of the particular grounds upon which 
the demurrer is hased. The court therefore sets forth the substance 
of the pleadings, with quotations from the same, and with the use of 
italics where deemed proper for spécial emphasis. 

With respect to the pétition, it is to be noticed : 

That there is no averment of any facts which show that the de- 
fendant is engaged in Interstate commerce. The récital in the res- 
olution of the Fédéral Trade Commission, which is hereinafter set 
forth, is not such averment. 

The pétition sets forth that on the 8th day of March, 1917, the 
Fédéral Trade Commission passed a resolution, and on the llth of 
March foUowing, caused notice thereof, and its demand in pursuance 
thereof, to be served on the défendant, which notice and demand are 
both set forth at length in the pétition. They are embodied in one 
paper duly executed by the Fédéral Trade Commission. The part of 
said paper which contains the notice recites the date of the passage 
of the resolution as aforesaid, that it was passed at a regular session 
of said commission, and contains the resolution itself, which is as 
follows : 

"Kesolved, that pursuant to the provisions of subdivision (a) of section 6 of 
the act of Congress entitled 'An act to ereate a Fédéral Trade Commission, to 
define its powers and duties and for other purposes,' approved Septeniber 20, 
1914, the commission proceed forthwlth to gatlier and compile information 
concerning, and investigate the organizatlon, business, conduct, practices, and 
management of the Basic Products Company, a corporation engaged In Inter- 
state commerce, and the relation of said Basic Products Company to other 
-corporations, Indlvlduals, associations and partnerships ; and be it further 

"Eesolved, that pursuant to the provisions of section 9 of said act of Sep- 
temher 26, 1914, L. W. Plowman and H. L. Maxey are hereby designated as 
duly authorized agents of the Fédéral Trade Commission to examine and copy 
any and ail documentary évidence of whatsoever character concerning the or- 
ganization, business, conduct, practices, and management of said Basic Prod- 
ucts Company, and its relation to other corporations, indlvlduals, associa- 
tions, and partnerships ; and be it furtlier 

"Kesolved, that a copy of this resolution be served on the said Basic Products 
Company, with a demand on behalf of the Fédéral Trade Commission that 
the said L. W. Plowman and H. L. Maxey, its agents, be permltted access to 
the books, papers, records, memoranda, and data of the said Basic Products 
Company for the purpose of carrylng out the direction of this resolution." 

The part of that paper containing the demand is as follows : 

"Pursuant to the terms of said resolution, the Fédéral Trade Commission 
hereby formally demands of you an opportunity to examine any documentary 
évidence in your possession which relates to the organizatlon, business, con- 
duct, practices, and management of said Basic Products Company, a corpora- 
tion, and its relation to other corporations and to indlvlduals, associations, 
and partnerships, in order that copies may be made of any portions of said 
documentai-y évidence, as appears to be relevant to the subject matter ot said 
Investigation. 
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"The sald Fédéral Trade Commission, by Its duly authorized agents, vl«. 
L. W. Plowman and H. I* Maxey, présents Itself for the purpose of examlna- 
tlon and maklng copies, if deemed advisable, of any documentary évidence 
withln your possession or control and whlch relates to the above-entltled in- 
vestigation now belng conducted by It. In particular, the Fédéral Trade Com- 
mission demwnds that it he permitted to examine and take copies, if deemed 
advisaile, of ail documentary évidence ichich relates to the production costs, 
annual production, and capital in/veatment in the manufacturing of a oommodi- 
ty known as 'Syndolag.' " 

The pétition further avers that, upon the service of said notice and 
demand, certain examiners, duly authorized by the commission, pre- 
sented themselves, widiin the usual business hours, at the office of the 
défendant in Pittsburgh — 

"for the purpose of examlnatlon and maklng copies, If deemed advlsable, of 
any documentary évidence wlthin the possession and control of sald défendant, 
which related to the investigation then being conducted by said commission, as 
aforesaid, and partlcularly of such documentary évidence lohich related to 
the production costs, annual production, and capital investment in the manu- 
facturing by défendant of a eommodity Icnown as 'Syndolag' ; but said défend- 
ant wholly faUed and refused and still faits and refuses to permit said repré- 
sentatives of the com/mission to examine said documentary évidence and 
maJce copies of same." 

The pétition concludes with a prayer for a writ of mandamus. 
The answer to said pétition avers : 

(1) That the défendant is the ..manufacturer of a patented article 
known as "Syndolag," which has been developed hy the défendant 
af ter great expenditure of time and money, and which, among its other 
uses, is widely sold by défendant for repairing the bottoms of open 
hearth steel furnaces, a purpose for which heretofore only imported 
Austrian magnesite could be used. Not only is the article patented, 
but in the production thereof the défendant has developed certain 
refinements of method which are and hâve been kept secret by de- 
fendant and which constitute trade secrets of great value, as are also 
the cost accounts relating to the production of such article. 

(2) On or about September 4, 1918, the Navy Department of the 
United States ordered from défendant 250 tons of syndolag, for which 
défendant quoted a price of $35 per ton, which was then the usual 
and ordinary price, but the Navy Department refused to agrée to 
such price, and required such material to be billed at the tentative 
price of $30 per ton. Pursuant to such order the défendant shipped 
to the said department 64.9 tons of said material. Subsequently there- 
to, after the armistice with Germany was signed, the balance of said 
order was canceled by the Navy Department and the défendant waived 
any claim against the United States by reason of such cancellation. 

(3) During November and December, 1918, and January and Feb- 
ruary, 1919, repeated demands were made by the Navy Department 
for affidavits from défendant showing defendant's costs of produc- 
tion of said article for the pretended reason of enabling the Navy to 
décide upon the price which it would be willing to pay défendant for 
its product. Défendant then offered, and in the answer in this pro- 
ceeding renews said offer, to accept any price for said material which 
the Navy Department may see fit to pay. While such demands were 
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being made by the said départaient, the latter nevertheless, on De- 
cember 14, 1918, and January 19, 1919, paid défendant at the rate of 
i$ôO per ton for ail syndolag delivered as aforesaid. The défendant, 
prior to the filing of the answer in the présent proceeding, ofïered, 
and in the said answer renews such ofïer, to return to said department, 
or to the Treasurer of the United States as directed, any part of 
such price which is in excess of the price which the Navy Depart- 
ment, in its discrétion, sees fit to pay for such product, or, should the 
Navy Department be unwilling or unable to fix such price, to refund 
to the Navy Department or to the Treasurer of the United States as 
directed, the whole amount received hy défendant for such product. 

(4) That the foregoing offers hâve been continuously made by de- 
fendant, yet under the pretense of fixing a price therefor, the afore- 
said demands for affidavits hâve been made by the Navy Depart- 
ment without reason or just cause. When the défendant finally re- 
fused to furnish such affidavits, the Navy Department's said demands 
were then taken up by the Fédéral Trade Commission, at the request 
and for the purpose of the Navy Department, in an effort to secure 
for the Navy Department such information through an assertion of 
the powers of the Fédéral Trade Commission. Such Trade Commis- 
sion did, on March 1, 1919, send examiners to defendant's plant with 
the following communication: 

"Fédéral Trade Commission. 

"Washington, March Ist, 1919. 
"Basic Products Company, Kenova, "W. Va. — Gentlemen: Thls wlU serve 
to introduce Messrs. L. W. Plowman and H. L. Maxey, examiners of the Féd- 
éral Trade Commission. 

"At the request of the Navy Department, the Fédéral Trade Commission has 
undertaken to ascertaln the cost of produclng the product known as 'Syndo- 
lag.' The commission also désires to ascertaln the Investment Involved In 
the production of this product. It will, thereifore, be necessary for Its 
examiners to hâve full access to your books and records, Including not only 
your cost shcets, but your profit and loss statement and balance sheet. The 
perlod to be covered Is the year 1918. 
"The commission requests your prompt co-operatlon wlth Its examiners. 
"Very truly yours, Fédéral Trade Commission, 

"[Slgned] Francis Walker, Chlef Economlst. 

"U H, H." 

(5) No complaint has at any time been filed or entered against de- 
fendant by the government, or by any citizen, in regard to the organi- 
zation, business, trade practices, or conduct of the défendant in any 
respect, nor has the défendant been guilty of unfair compétition, nor 
has it been charged therewith. 

(6) The défendant has refused, and, unless required by court, will 
continue to refuse to surrender its trade secrets as aforesaid to any 
such examiners, or to any other représentatives of said Trade Com- 
mission, or said Navy Department. 

(7) The défendant charges that the demand of said Trade Com- 
mission is unlawful, unconstitutional, and void for the following rea- 
sons: 

(a) It is in direct violation of the provisions of the act creating 
said Trade Commission (Act Sept. 26, 1914, c. 311, 38 Stat. 721 [Comp. 
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St. 8836f]), section 6 whereof forbids the publication of trade secrets, 
whereas the demand upon défendant by said Trade Commission afïirm- 
atively shows that the purpose of said "investigation" is the ascer- 
tainment of trade secrets and the disclosure of information thereof 
to the Navy Department. 

(b) That in the absence of charges or complaints against défendant, 
said Trade Commission is without power or authority to make the 
"investigation" demanded. 

(c) That the access to defendant's properties and records, demanded 
by said Trade Commission and by the pétition of the Attorney Gen- 
eral, would constitute an unreasonable search and seizure from which 
défendant is entitled to protection by the Fourth Amendment of the 
Constitution of the United States. 

(d) That the access to defendant's properties and records, demanded 
by said pétition, would constitute a taking of the property of the de- 
fendant without due process of law in violation of the Fifth Amend- 
ment of the Constitution of the United States. 

The reasons in support of the demurrer filed by the plaintiff are: 

(1) A gênerai demurrer that the answer is insufficient and irrespon- 
sive. 

(2) That the défendant company has no standing to question the 
right of the plaintiff to a mandamus on the ground that no individual 
complaint or information has been made against it. That the right 
of the plaintiff is the right of original investigation conferred uport 
the Fédéral Trade Commission by Congress. 

(3) That any reason which the défendant might hâve to withhold its 
books, etc., from inspection, should hâve been presented to the Trade 
Commission and not to the court. 

(4) There is no attempt in this proceeding to take the properties or 
records of the défendant without due process of law, because the 
plaintiff in filing this proceeding is acting according to due process of 
law, and not in violation of any constitutional provision or any law 
thereunder. 

In view of the Fédéral Trade Commission's letter of March 1, 1919, 
its resolution of the 8th day of the same month, and its notice and 
demand under date of the llth of the same month, it plainly appears 
that said commission has undertaken to ascertain the cost of produc- 
ing a product which is the subject of a patent, and to ascertain also 
the annual production thereof and the capital invested in the manu- 
facture thereof. Why it has undertaken to do that is explained by 
the averments in the answer which must be taken as true. The pur- 
pose of such investigation is that the commission can give information 
as to the results of its investigation to the Navy Department. It would 
seem that it was intended by the commission to ascertain what is the 
just compensation which the Navy Department should pay for ac- 
quiring a right to such patented article, as is to be inferred from the 
following quotation from the brief of counsel on behalf of the plain- 
tiff: 

"It is inconcelvaWe tliat the ascertainment of the cost of the production of a 
commodlty produced by défendant under a process patent whleh glves it a 
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légal monopoly In the production of that product, could work nny hardslilp 
upon the défendant ; it has an exclusive property in the patented invention 
whk'h cannot be appropriated or used by the governnient itself without just 
compensation (30 Cyc. 818), and certainly an orderly procceding to ascertain 
what is just compensation in a given case could not violate the due pi'o- 
cesa clause of the Constitution or any other provision." 

[1] Under the constitutional power vested in Congress "to pro- 
mote the progress of science and useful arts," letters patent of the 
United States seciire to inventors the exclusive right to their discov- 
eries. There is no réservation of right in the United States as against 
the inventor. The United States cannot appropriate or use the in- 
vention without just compensation, in any différent way than it can 
appropriate or use any other article owned by a private citizen. James 
V. Campbell, 104 U. S. 356, 26 h. Ed. 786. 

[2] The act of Congress under which the Fédéral Trade Commis- 
sion has proposed to investigate the cost of producing a patented prod- 
uct and perhaps the amount of compensation which should be paid 
by the United States, in order that the Navy œight acquire the same, 
does not in terms justify such proceeding. The act is aimed at un- 
fair methods of compétition in commerce. This is clearly seen by 
the first paragraph of section 5 (Comp. St. § 8836e), which consists 
of this language : 

"That unfalr methods of compétition In commerce are hereby declared un- 
la wful." 

That provision is qualified by the meaning given in the act to the 
word "commerce." In section 4 it is provided that the word "com- 
merce," when found in the act, means : 

"Commerce among the several states or wlth forelgn nations or In any 
territory of the United States, or in the District of Columbla, or bctween any 
such territory and another, or between any such territory and any state or for- 
elgn nation, or between the District of Columbla and any state or territory or 
foreign nation." 

By applying that définition, then, to said first paragraph of section 
5, we ascertain that it was the intent of Congress, by the passage of 
the act, to exercise some of the powers vested in it by the Constitu- 
tion to regulate interstate and foreign commerce. 

[3] The second paragraph of section 5 contains the expression of 
a gênerai power conf errèd upon, and a gênerai duty imposed upon, the 
said commission in thèse words: 

"The commission la hereby empowered and dlrected to prevent persons, 
partnerships, or corporations, except banks, and common carriers subject to 
the acts to regulate commerce, from using unfalr methods of compétition in 
commerce." 

FoUowing that broad provision there are set forth many powers and 
duties. The remaining paragraphs of section 5 relate to complaints 
against persons, partnerships, or corporations; the methods of pro- 
ceeding upon such complaints ; the findings of fact by the commission, 
which "if supported by testimony shall be conclusive," and methods 
of enforcement of the orders of said commission through the aid of 
*h^ courts. 
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As appears from the resolution of the commission hereinabove set 
forth, the provisions of section 5 are not relied upon as justification 
for the commission's action in the présent case. The commission re- 
lies upon subdivision (a) of section 6 of the act. Section 6 contains 
a further statement of particular powers vested in the commission, 
and appears to authorize proceedings in which no complaints against 
any person, partnership, or corporation are required to be served. 
The opening of that section, including subdivision (a), is as follows: 

"That the commission shall also hare power — 

"(a) To gather and compile information concemlng, and to Investlgate from 
tlme to time tlie organlzation, business, conduct, practices, and management 
of any corporation engaged in commerce, excepting banks and common car- 
riers subject to the act to regulate commerce, and Its relation to other corpora- 
tions and to indivlduals, associations, and partnerships." 

The substance only of the remaining subdivisions of section 6 need 
be stated: 

(b) The commission may require detailed reports from such corporatlona 
under oath. 

(c) May investlgate whether a final decree, Intended to restrain any viola- 
tion of the anti-trust acts, is being carrled out, and upon the application of the 
Attorney General are required to do so. 

(d) Upon direction of the Président, or either house of Congress, the com- 
mission shall investlgate alleged violations of the anti-trust acts by any cor- 
poration. 

(e) Upon the application of the Attorney General, the commission shall in- 
vestlgate and make recommendatious for the readjustment of the business of 
auy corporation alleged to be viola ting the anti-trust acts. 

(f) The commission may make public information obtalned, "except trades 
secrets and names of customers," and may submit recommendatlons to Con- 
gress for additional législation. 

(g) May from tlme to time classify corporations and make rules and régula- 
tions for the purpose of carrylng out the provisions of the act. 

(h) The commission may Investlgate trade conditions in and wlth forelgn 
countries. 

The remaining sections of the act hâve little to do with the matter 
now before the court, yet their provisions may tend to assist the 
court in reaching the proper conclusion. 

Section 7 (section 883^) authorizes the court, in any suit in equiîy 
brought by the Attorney General, as provided in the anti-trust acts, 
after the conclusion of the testimony therein, if the court be of opin- 
ion that the plaintifï is entitled to relief, to refer said suit to the 
commission as a master in chancery, to formulate a decree. Section 
8 (section 8836h) provides that, when directed hy the Président, the 
several departments and bureaus of the government shall fumish, 
upon its request, papers and information, in their possession relating 
to any corporation subject to the provisions of the act. Section 9 
(section 8836i) gives the commission power to secure testimony, is- 
sue subpœnas, and compel the attendance of witnesses, and the pro- 
duction of documentary évidence from any place in the United States, 
at any designated place of hearing (which by section 3 [section 8836c] 
may be "in any part of the United States"). Such section also au- 
thorizes the District Court to enforce obédience to subpœnas issued 
by the commission, and gives the District Courts of the United States 
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jurisdictîon to issue writs of mandamus upon the application of the 
Attorney General, commanding any person or corporation to comply 
with the provisions of this act. Section 10 (section 8836j) provides 
the penalties for failure to comply with the provisions of the act or 
vi'ith the orders of the commission. The punishment of any person 
disobeyinf a subpœna is hy fine of not less than $1,000, nor more 
than $5,. 0, or by imprisonment for not more than one year, or by 
both. '_ ' punishment of any person who shall willfuUy make, or 
cause to be made, any false entry or statement of fact in any report 
required, or in any account, record, or mémorandum kept by any cor- 
poration subject to this act, or who shall willfully neglect or fail to 
make, or cause to be made, full, true, and correct entries in such ac- 
counts, records, or memoranda of ail facts and transactions appur- 
tenant to the business of such corporation, or who shall willfully re- 
move out of the jurisdictîon of the United States, or willfully mu- 
tilate, alter, or by any other means falsify any documentary évidence 
of such corporation, or who shall willfully refuse to submit to the 
commission or to any of its authorized agents, for the purpose of 
inspection and taking copies, any documentary évidence of such cor- 
poration within its possession or within its control, shall be subject, 
upon conviction, to a fine of not less than $1,000, nor more than $5,- 
000, or to imprisonment for the term of not more than three years, or 
to both such fine and imprisonment. If any corporation required by 
the act to file any report shall fail to do so within the time fixed by 
the commission, and such failure shall continue for 30 days after no- 
tice of such default, such corporation shall forfeit to the United States 
the sum of $100 for each and every day of the continuance of such 
failure. There follows, then, a provision in said section for the pun- 
ishment of any officer or employé of the commission who shall make 
public any information obtained by the commission without its au- 
thority, unless directed by the court. 

From theforegoing review of the act it is plain that Congress in- 
tended to give the commission a power unprecedented in its scope. 
In the argument on behalf of the plaintiff, it was insisted that under 
the act, the commission was given the right to investigate any question 
having to do with any business of any corporation, except banks and 
common carriers subject to the control of the Interstate Commerce 
Commission, to conduct a hearing at any point in the United States, 
and compel there the attendance of any witnesses and the production 
of any records from any other point in the United States. There was 
no suggestion of the limitations to be found in the acts themselves, 
other than the limitation just mentioned. In other words, it was 
probably assumed that every corporation, with respect to which the 
commission intended to conduct an investigation, was engaged in In- 
terstate commerce within the meaning of the act. In the argument, 
as well as in the pétition, there was lacking the assertion of facts which 
would bring the défendant within the terms of the act of Congress. 
Nowhere has it been made to appear that the défendant is engaged in 
interstate commerce in any other way than any other corporation or 
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any citizen may be so engaged, by making one or more shipments oî 
manufacturée! goods from one state into another. 

The following quotation from the opinion of Judge Jackson, in Re 
Greene (C. C.) 52 Fed. 104-113, contains not only a définition, but 
an élaboration thereof, which suggests not only the limitations upon 
the power of Congress, but also possibilities of the existence of 
activities by entities corporate or otherwise, which might be brought 
within the jurisdiction conferred by the act upon the Fédéral Trade 
Commission : 

"Commerce among the states, wlthln the exclusive regulatlng power of 
Congresa, 'consists of intercourse and traffic between thelr citizens, and in- 
cludes the transportatlon of persons and property, as well as the purchase, 
sale, and exchange of commodities.' County of Mobile v. Klmball, 102 U. S. 
«91-702 [26 L. Ed. 238] ; Gloucester Ferry Ce. v. Fennsylvania, 114 U. S. 
203, 5 Sup. et. 826 [29 L. Ed. 158]. In the application of this coraprehensive 
définition, it Is settled by the décisions of the Suprême Court: That such 
commerce includea, not only the actual transportatlon of commodities and per- 
sons between the states, but also the Instrumontalltles and processes of such 
transportatlon. That it includes ail the negotiations and contracts which hava 
for their object, or involve as an élément thereof, such transmission or pas- 
age from one state to anotlier. That such commerce begins, and the regulat- 
ing power of Congress attaches, when the commodity or thing traded in com- 
mences its transportatlon from the state of its production or situs to some oth- 
er state or foreign country, and terminâtes when the transportatlon is com- 
pleted, and the property bas becorae a part of the gênerai mass of the property 
In the state of its destination. When the commerce begins is determined, not 
by the character of the commodity, nor by the intention of the owner to trans- 
fer it to another state for sale, nor by bis préparation of It for transportatlon, 
but by its actual delivery to a common carrier for transportatlon, or the actu- 
al commencement of its transfer to another state. At that tlme the power and 
regulating authority of the states ceases, and that of Congress attaches and 
continues, until It has reached another state, and becomes mingled wlth the 
gênerai mass of property in the latter state. That nelther the production or 
manufacture of articles or commodities which constitute subjects of com- 
merce, and which are intended for trade and trafflc with citizens of other states, 
nor the préparation for their transportatlon from the state where produced or 
manufactured, prior to the commencement of the actual transfer, or trans- 
mission thereof to another state, constitutes that Interstate commerce which 
cornes within the regulating power of Congress, and, further, that after the 
termination of the transportatlon of commodities or articles of trafflc from one 
state to another, and the mlngling or merging thereof in the gênerai mass of 
property in the state of destination, the sale, distribution, and consumption 
thereof in the latter state forms no part of Interstate commerce. Pensacola Tel. 
Co. V. Western Union Tel. Co., 96 U. S. 1 [24 L. Ed. 708}; Brown v. Houston, 
114 U. S. 622, 5 Snp. Ct. 1091 [29 L. Ed. 2571 ; Coe v. Errol, 116 U. S. 517-520, 
6 Sup. Ct. 475 [29 L,. Ed. 715] ; Bobbins v. Taxlng Dist., 120 U. S. 497, 7 Sup. 
Ct. 592 [30 L. Ed. 694] ; and Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6 [.32 
L. Ed. 346]. In the latter case the Suprême Court pointed out the distinction 
between commerce and the subjects thereof, and held that the manufacture of 
distilled spirlts, even though they were Intended for export to other states, 
was not commerce, falllng within the regulating powera of Congress." 

Imagination, if not expérience, can suggest that persons, partner- 
ships, and corporations may be engaged in interstate commerce by the 
transportation of merchandise solely by water; that their activities 
may give them their income from lighterage ; or they may be engaged 
in the sole business of forwarding goods, with no interest in the ves- 
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sels or wagons on which they are transportée!. The foregoing are 
merely illustrations of activities which may perhaps be within the 
scope of the powers granted to the commission by the act as found in 
the fifth section thereof. 

Imagination, however, cannot suggest such an extension of consti- 
tutional limitation as may justify the investigation undertaken by the 
commission in this case. Indeed, so far as the matter has heen brought 
to the attention of the court, no such assertion of power has ever been 
made to the courts. Investigation under subdivision (a), section 6, 
is limited to corporations engaged in Interstate commerce. The de- 
fendant is engaged in manufacture. 

A comprehensive considération of the lack of constitutional au- 
thority over industry is found in the language of Mr. Justice Lamar, 
who delivered the opinion of the court in Kidd v. Pearson, 128 U. S. 
1, 20, 21, 9 Sup. Ct. 6, 10 (32 L- Ed. 346), as follows: 

"No distinction is more popular to the common mlnd, or more clearly ex- 
pressed in économie and political llterature, than that between manufactures 
and commerce. Manufacture is transformation — the fashlonlng of raw ma- 
terials Into a change of form for use. The funetions of commerce are différ- 
ent. The buying and selllng and the transportation incldental thereto con- 
Btitute commerce ; and the régulation of commerce in the constitutional sensé 
embraces the régulation at least of such transportation. • • * If it be 
held that the terra Ineludes the régulation of ail such manufactures as are In- 
tended to be the subject of commercial transactions in the future, It is im- 
possible to deny that it would also include ail productive Industries that con- 
template the same thing. The resuit would be that Cougress would be invested, 
to the exclusion of the states, wlth the power to regulate, not only manu- 
factures, but also agriculture, horticulture, stock ralsing, domestic flsheries, 
mining — in short, every branch of human Industry. For Is there one of them 
that does not eontemplate, more or less clearly, an Interstate or forelgn marketï 
Does not the wheat grower of the Northwest, and the cotton planter of the 
South, plant, eultlvate, and harvest hls crop with an eye on the priées at Llver- 
pool, New York, and Chicago? The power being vested in Congress and de- 
nied to the states, it would follow as an inévitable resuit that the duty would 
devolve on Congress to regulate ail of thèse délicate, multiform, and vital 
interests — interests which in their nature are and must be local in ail the 
détails of their successful management. It is not necessary to enlarge on, 
but only to suggest, the impracticability of such a scheme, when we regard 
the multitudinous affairs Involved, and the almost infinité variety of their 
minute détails." 

In Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 
L. Ed. 1101, Ann. Cas. 1918E, 724, the Suprême Court held an act 
of Congress to be unconstitutional, as exceeding the commerce power 
of Congress and invading the powers reserved to the states, which 
act was intended to prohibit transportation in Interstate commerce 
of goods made at a factory in which children of tender years might 
be employed. In that case the court again emphasizes in the strongest 
language that Congress has a regulatory power over interstate trans- 
portation and its incidents, but that the production of articles intended 
for interstate commerce is a matter of local régulation ; and it ap- 
pears from the opinion of the court (247 U. S. 273, 38 Sup. Ct. 532, 
62 L. Ed. 1101, Ann, Cas. 1918E, 724) that argument was made that 
Congress had authority to control the interstate shipments of child- 
260 F.— 31 
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made goods in order to prevent unfair compétition which would op- 
erate unjustly upon those who were f orbidden by some states to employ 
child labor, and the court uses this language : 

"There Is no power vested In Congress to require the states to exercise 
their police power so as to prevent possible unfair compétition. Many causes 
may co-operate to glve one state, by reason of local laws or conditions, an 
économie advantage over others. The commerce clause was not intended to 
give to Congress a gênerai authorlty to equalize such conditions." 

Counsel for the défendant urges upon this court the necessity of 
declaring section 6 of the Trade Commission Act to be unconstitu- 
tional, not only "in so far as it authorizes investigations and com- 
pulsory disclosures of matters which are beyond the commerce power 
of Congress," but also "in so far as it attempts to authorize a search 
or seizure by an administrative agency of the Government without 
charge or suspicion of wrongdoing," While the contention of coun- 
sel is probably Sound, this court does not deem it necessary to go 
farther than to hold that the commission hâve not the power to 
carry on investigation which they hâve assumed in the présent case. 

An incident of such investigation is the ascertainment of trade se- 
crets. It is plain that the cost of manufacturing a patented product 
to which the manufacturer has the exclusive right may be a trade 
secret, a species of property of great value. This is also true of re- 
finements of method in producing the same. The act prohibits the 
disclosure of trade secrets. The assumption that no such disclosure 
will be made disappears before the expressed intention to give the 
information to the Navy Department. We hâve, then, a contemplated 
search and seizure, and a contemplated taking of private property 
for public use, without due process of law, which are violative of 
the Fourth and Fifth Amendments of the Constitution. 

[4] With respect to the third reason in support of the demurrer, 
.'little need be said. The act itself authorizes a pétition for mandamus 
jn aid of the commission. 

"Mandamus Issues where, and only where, there is a right to demand, and 
a corresponding duty to perform, the act required." 19 Standard Encyclo- 
psedia of Procédure, 128. 

It never was intended that the extent of a free man's duty to per- 
form should be determined by those who demand performance. 

The demurrer must be overruled, and the pétition for a writ of 
mandamus must be refused. 
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UNITED STATES v. STUPPIELLO. 
(District Court, W. D. New York. September 10, 1919.) 

1. Aliens <®=46 — Exclusion or Immigkants — "Anaechists." 

The Word "anarcMst," as used in ttie immigration statutes, Includes, 
Dot only persons who advocate the overthrow of organized government by 
force, but also tbose who believe in the absence of government as a politi- 
cal idéal, and seek the same end through propaganda, 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Anarchist.l 

2. Aliens <S=»7iy2, New, vol. 7 Key-No. Séries — ^Natubalization — Canceixa- 

TION OF CERTIFICATE. 

The certificate of eitlzenshlp of a naturallzed citizen held subject to 
cancellation at suit of the United States, on the ground that he was an 
anarchist when It was Issued, and procured It by fraud and in violation oî 
Act June 29, 1906, § 7 (Oomp. St. § 4363). 

Suit to cancel naturalization certificate by the United States against 
Michael Stuppiello, also known as Michael Stuhbello. Decree for the 
United States. 

Leroy N. Kilman, of Bufïalo, N. Y., for the United States. 
James W. Kelly, of Rochester, N. Y., for défendant. 

HAZEL, District Judge. The défendant, Michael Stuppiello, also 
known as Michael Stubbello, a cobbler by trade, was born in Italy in 
the year 1886, and came to this country on May 18, 1900, locating in 
Rochester, where he has ever since resided. He married an Ameri- 
can, and has two children born in this country. He declared his 
intention to become an American citizen July 21, 1909, and there- 
after, on March 6, 1915, having filed his application for citizenship, 
was duly naturalized. In his déclaration of intention and pétition 
for naturalization he stated that he was not an anarchist nor opposed 
to organized government, and that he was attached to the principles 
of the Constitution. In May, 1918, he was arrested by the Bureau 
of Immigration on a warrant charging him with being an anarchist. 
Upon his examination he testified : 

"Q. Do yen believe in our form of government, the government of the United 
States V A. No. 
"Q. Do you believe in anarchy î A. Yes. 
"Q. How long hâve you held this belief ? A. Six or seven years." 

Upon testifying that he was a naturalized American citizen, he 
was released from custody, and this action to cancel his certificate 
of naturalization on the ground of fraud was instituted. 

[1] At the time défendant was naturalized, indeed since March 

3. 1903, section 2 of the Immigration Act of March 3, 1903 (32 Stat. 
1213, c. 1012), in enumerating the excluded classes, included aliens 
who are "anarchists, or persons who believe in or advocate the over- 
throw by force or violence of the government of the United States 
or of ail government or of ail forms of law, or the assassination of 
public officiais." The latter phrase is not, in my opinion, used as the 

©ssFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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équivalent of the word "anarchists," but the dîsjunctîve "or" îs be- 
lieved to signify that either one or the other — i. e., an anarchist or 
one who believes in or advocates the overthrow of the government 
by force or violence — is of the excluded class; and under section 
38 any person who disbelieves in or who is opposed to ail organized 
government may be refused entry into the United States. 

On October 16, 1918, Congress passed a law (40 Stat. 1012, c. 186) 
providing for the exclusion of aliens "who are anarchists, * * * 
or are opposed to organized government," and under section 2 of the 
same act any alien who after entering the United States becomes a 
member of such classes becomes subject to déportation. No question 
is raised as to the rétrospective character of such provisions, and 
it is believed that none could be. Johannessen v. United States, 225 
U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 1066. Regardless of such pro- 
visions, however, the Naturalization Act of June 29, 1906 (34 Stat. 
596, c. 3592), in terms provides that no person who disbelieves in or 
is opposed to organized government shall be naturalized or be made a 
citizen of the United States, and that in his déclaration of intention 
to become a citizen an alien shall state that he is not an anarchist, 
and shall show to the satisfaction of the court admitting him to citi- 
zenship that he is attached to the principles of the Constitution of the 
United States. 

At the trial the défendant frankly admitted that he was an anarchist, 
coupling his admission with the statement that he did not believe in 
the use of force or violence for the overthrow of the government, 
but simply believed in philosophical anarchy — anarchy tantamount to 
that entertained by political philosophers — or, as he puts it, in "évolu- 
tion by éducation, in order to reach a state of éducation of mind that 
it won't be necessary to hâve a government." He limited his défini- 
tion of an anarchist to a person who believed in violence or the de- 
struction of the government by force of arms. Although he testified 
before the Bureau of Immigration that he did not believe in the 
form of government of the United States, he now modifies such 
testimony by stating that he believes it necessary to hâve a government 
as Society is at présent organized. He was uncertain as to whether 
or not he entertained such views at the time of his naturalization, 
but finally admitted having them for about five, six, or seven years. 

If the défendant had declared on the hearing of his application for 
citizenship that he was a philosophical anarchist, as distinguished from 
a dynamic or or nihilistic anarchist, or one who believes in destroying 
the government by violence, and a disbeliever in organized govern- 
ment as now constituted, it is inconceivable that his application would 
bave been granted. In a popular sensé, it is true, an anarchist is 
regarded as ohe who seeks to overtum by violence ail constituted 
forms of Society and government, including ail law and order and ail 
rights of property, without intending to establish any other System 
of order in place of that destroyed. Century Dictionary. Yet the 
word is also defined as one who advocates the absence of government 
as a political idéal — a believer in an anarchie theory of society. In 
using tho word "anarchists" without qualification Congress intended 
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to include ail aliens who had in mind a theory of anarchy, or the ab- 
sence of ail direct government, in opposition to that of organized 
government. The former is diametrically opposed to thelatter, and 
the phiîosophical anarchist who exploits and expounds his views is 
nonc the less dangerous to the welfare of the country than the an- 
archist who believes in overthrowing or destroying the government 
by force or violence. The means of accomplishing the end, though 
différent, are both destructive; one consisting of insidious propa- 
ganda to arouse sentiment in opposition to the government, and the 
other to incite violence and disorder. Both are designed to discrédit 
constituted authority. As recently stated by Judge Knox in Re Frank 
R. Lopez (opinion unreported) ^ : 

"The tUeory of anarchy and that of goverumeut must at ail times be in 
conflict, and I cannot believe that the phiîosophical anarchist, at least so far 
as hls ultlmate purpose is concerned, is any less dangerous than Is the adyo- 
cate of violence. Indeed, in a sensé the Insidious character of the teachings 
of the one Is more to be feared than are the teachings or activities of the 
other. It may be that I am lacking in liberality of thought, but I am unable 
10 divorce my mind from the idea that the doctrinnaire, who spreads hls doc- 
trine that ail forais of government as we know them shall be subverted to a 
so-called citizeuizing of the world, Is an anarchist, and as such cornes with- 
in both the ternis and spirit of the act of Congress upon the subject." 

To urge that the défendant in his testimony implied only disbelief 
in government as at présent organized, and that society ultimately 
woiild be benefited by the absence of government, does net relieve 
him, since, as before pointed ont, a disbeliever in organized govern- 
ment is barred, I think, from the privilège of naturalization, regard- 
less of whether or not he is also an anarchist of any kind. Congress, 
in conferring naturalization rights upon aliens, hestowed on them a 
boon or privilège only to be acquired by compliance with the condi- 
tions expressed in the statutes. 

In the case of Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 
48 h. Ed. 979, the Suprême Court had before it the question of 
whether an anarchist could be deported after having unlawfully en- 
tered the country. It was contended that Turner, an admitted an- 
archist, was merely a believer in the absence of government as a 
political idéal — that, in short, he was a phiîosophical anarchist — and 
did not come within the word "anarchists" as used in the statute. The 
Suprême Court declined to disturb the conclusion of the Board of 
Immigration as to the fact that the relator was an anarchist, and as 
to the classification of anarchists Chief Justice FuUer said : 

"If the Word 'anarchists' should be interpreted as Including aliens whose 
anarchistic views are professed as those of political philosophera innocent of 
evil Intent, It would follow that Congress was of opinion that the tendençy 
of the gênerai exploitation of such views is so dangerous to the public weal 
that aliens who hold and advocate them would be undesirable additions to our 
population, whether permanenLIy or teinporarily, whether many or few, and, 
in the light of previous décisions, the act, even in thls aspect, would not be 
unconstitutlonal, or as applicable to any alien who is opposed to ail organized 
government." 

1 Appealed to Circuit Court of Appeals. For opinion on appeal, see Lopez 
V. Howe, 259 Fed. 401. 
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In a concurring opinion by Mr, Justice Brewer it îs substantîally 
stated that, since the relator had not given any évidence to négative 
the finding of the Board of Immigration, it was unnecessary to con- 
sider what rights he would hâve if he were only a philosophical an- 
archist, or one who held and expressed the opinion that ail government 
was a mistake and society benefited by its absence. It will be observed 
that the Suprême Court does not undertake to interpret the statute 
under considération, since it was not necessary to do so. 

In this case I am unable to conclude from the évidence in its en- 
tirety that the défendant merely gave expression to the opinion that 
ail government was a mistake, or that he was a harmless, optimistic 
dreamer, possessed of Utopian ideas, since his admissions before the 
Bureau of Immigration show him to be interested in anarchistic 
propaganda movements, not only during the war, but presumably to 
some extent at least at the présent time. Such philosophical anarchism 
as he professes is fully as dangerous as the anarchism of one who 
advocates violence to bring about a state of society without a gov- 
ernment. It tends to create a spirit of unrest and dissatisfaction 
among our population, which is inimical to organized government and 
subversive of law and authority. 

It is argued that the défendant has shown himself to be a believer in 
a so-called systematic form of government, "a government in which 
they may educate society what should be done for the benefit of ail" ; 
but any such testimony does not négative his asseverations that he does 
not believe in organized government, under which the présent social 
order is maintained. 

The certificate of citizenship issued to the défendant should be 
canceled, on the ground that at the time of its procuration he was an 
alien anarchist, and an alien who disbelieves in and is opposed to or- 
ganized government. 

A decree may be entered. 



TJNITED STATES v. STANDARD BREWBRT. * 
(District Court, D. Maryland. July 1, 1919.) 
Intoxicating Liquoes '@=>2ie — Indictmbnt fob Illégal Manttfaotube Ih- 

8UFFICIENT IN NOT ALLEGING LiQUOB INTOXICATING. 

Deinurrer sustained to an indictment charglng défendant wlth. viola- 
tion of Act Nov. 21, 1918, § 1, by the manufacture of a malt llquor hav- 
Ing an alcohollc content of one-half of 1 per cent, or more, but not al- 
leged to be intoxlcatlng. 

Criminal prosecution by the United States against the Standard 
Brewery. On demurrer to indictment. Demurrer sustained. 

Samuel H. Dennis, U. S. Atty., of Baltimore, Md. 
Randolph Barton, Jr., William L. Rawls, and William I,. Marbury, 
ail of Baltimore, Md., for défendant. 

ROSE, District Judge. According to the dictionary, béer is an 
alcoholic beverage resulting from the fermentation of cereals or 

Ê=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
•Afflrmed In 250 U, 8. — , 40 «up. Ct. 139, 61 U Ed. — . 
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other starchy substances. To be béer, it must contain alcohol. If it 
contains so little that nobody wants it because of the alcohol in it, it 
is not béer from any practical standpoint. The Internai Revenue 
Department, years ago, had to deal with this question. The statute 
taxed ail fermented liquors. When was a liquor fermented? The 
départaient answered that fermentation had not taken place enough, 
to make it vvithin the taxing meaning of the words "a fermented bev- 
erage," unless it resulted in an alcoholic content of at least one-half 
of 1 per cent. If Congress had forbidden any one to sell béer or other 
fermented liquor, heer containing one-half of 1 per cent, or more of 
alcohol would hâve been covered by the statute. Act Nov. 21, 1918, 
c. 212. Congress has not used those words. It has used others, which 
may mean that it intended to forbid the making and sale of nothing 
which is not intoxicating. 

I must confess that my mind has a tendency towards what might 
be called a historical, rather than the more or less artificial légal, con- 
struction of such an enactment. I hâve no doubt that everybody 
who in Congress voted for or against the statute, and practically 
everybody affected by it, supposed at the time it was enacted that it 
covered ail béer containing any appréciable amount of alcohol. That 
view is not shaken by the critical analysis to which the statute has been 
suhjected. The contemporaneous interprétation of what they were 
doing at the time by ail who had any part in the doing is to my mind 
more persuasive than the most careful analysis made after the event. 
So holding, had this question corne up four or five weeks ago, I 
would hâve overruled the demurrer. I do not do so now because it 
is évident that in many minds there is much doubt as to what the 
statute does mean. It is a pénal law, and it may not be so interpreted 
as to make punishable anything which it does not clearly forbid. I 
cannot now say that it clearly forbids the making or sale of béer 
which is not intoxicating, because five of the judges of the Second 
Circuit hâve each expressed the opinion that it has no relation to 
anything which is not intoxicating. I hâve profound respect for their 
opinions, not only because they are judges, but because they are un- 
usually able men. It is impossible for me to say that the construction 
they put upon the statute is not one which a reasonable man might 
put on it, even although it may not be the one that I should per- 
sonally hâve put on it, had I known nothing of their views. 

It is, moreover, very important that this act shall be uniformly 
construed, and that it shall mean the same thing in Maryland as in 
New York. Moreover, the error committed in sustaining the de- 
murrer can be much more speedily and conveniently corrected than 
the opposite mistake. I shall therefore sustain the demurrer. What 
is the practical effect of so doing? It is merely this: Until the 
Suprême Court décides differently, prosecutions are not likely to be 
instituted in this • district against any man for selling any fermented 
or vinous liquor which is not intoxicating. If he sells any that is 
intoxicating, he breaks the statute, and can and I suppose will be 
immediately prosecuted. It may be well for ail to bear in mind that 
I hâve not decided, nor, so far as I know, has any one as yet decided. 
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that 2% per cent, béer is not intoxicating. Ail that has been deter- 
mined on that question is that tbe affidavits presented hy the brewers 
in New York that it is not were strong enough to indnce the United 
States court to restrain the collecter of internai revenue from refus- 
ing to sell stamps, etc., to the brewers of that beverage. If any one 
makes or if any one sells it, and the jury shall détermine that what 
he made or sold is intoxicating, he will be liable to the penalty, and 
is as liable, I take it, in New York, as anywhere else. 

Moreover, if the Suprême Court shall ultimately décide that the 
government's contention is right, any one who now sells any béer con- 
taining one-half of 1 per cent, or more of alcohol will be then sub- 
ject to indictment for everything he has done in that respect since 
July Ist. I do not know that any one is forced to sell such béer, or 
to make it, and if he takes the chance, and sells it to make money by 
so doing, and the Suprême Court concludes that he has broken the 
statute, he has no claim to spécial leniency of treatment. 



JONES T. ILLINOIS CENT. B. CD. et al. 

(District Court, S. D. Mississippi, Jackson Division. September 25, 1919.) 

No. 6739. 

Dépositions <S=56(4) — Suppressed fob Insdfticienct or Notice. 

Two dépositions of plaiatilï in an action In Mississippi, taken at El 
Paso, Tex., suppressed for want of sufflclent notice, eltlier under Rev. 
St. § 863 (Comp. St. § 1472), requiring "reasonable notice," or under Code 
Miss. 1906, § 1927, requiring 10 days' notice ; the first having been taken 
on 2 days', and ttie second on four days', notice. 

At Law. Action by R. L,. Jones against the Illinois Central Railroad 
Company and the Pullman Company. On motions of défendants to 
suppress dépositions. Motions sustained. 

R. H. & J. H. Thompson and Wells, May & Sanders, ail of Jack- 
son, Miss., for movants. 

J. W. Cassedy, of Brookhaven, Miss., and L. M. Burch, of Jackson, 
Miss., contra. 

HOLMES, District Judge. The issues in this case having been 
made up, the plaintiff's attorneys took two dépositions of the plain- 
tiff himself, and the motions of the défendants are to suppress them. 
There are several reasons why thèse dépositions should be suppressed, 
but the principal and insuperable defect which pertains to both of 
them is the unreasonably inadéquate notice under which they were 
taken. 

The record discloses that the first déposition was taken on May 2, 
1918, in El Paso, Tex., pursuant to notice given attorneys for de- 
fendants in Jackson, Miss., on the 30th of April, 1918 ; a commission 
to take this déposition having been issued by the clerk on the same 
day the notice was served, thereby depriving défendants of an op- 
portunity to file cross-interrogatories to accompany the commission. 

'or other cases »ee same topic & KEY-NDMBER in ail Key-Numbered Dlgesta & Indexes 
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Without explanation, a second déposition of the same witness was 
taken on May 7, 1918, pursuant to a similar notice given on May 3, 
1918, which informed défendants' attorneys that the commission would 
be issued the next day. The notice to take the first déposition was 
not withdrawn, modified, or referred to in the notice to take the 
second. 

It is clear that in ordinary circumstances the notice given in each 
instance was wholly insufficient; but it is contended that the emer- 
gency of the witness being upon his deathbed authorized the déposi- 
tions to be taken upon a shorter notice than is ordinarily required. 
The right to take the déposition of a witness is not of common-law 
origin, but is purely statutory. We must therefore look to the stat- 
utes for both the source and limit of the grant of authority to take 
dépositions in this case. 

The fédéral act is found in Revised Statutes U. S. § 863 (Compiled 
Statutes, § 1472). It requires "reasonable notice" in ail cases, ex- 
cept, whenever the giving of such notice is irapracticable, "it shall be 
lawful to take such déposition as thcre shall be urgent necessity for 
taking, upon such notice as any judge authorized to hold courts in 
such circuit or district shall think reasonable and direct." The notice 
given in this case was unreasonably short, unless there was "urgent 
necessity," in which case the plaintiff should hâve applied to a Circuit 
or District Judge of the United States to direct what would be a rea- 
sonable notice under the spécial circumstances. This was not donc. 

It is, however, provided by Act March 9, 1892, c. 14, 27 Stat. 7 
(Compiled Statutes, § 1476), that : 

"In addition to the mode of taking the dépositions of wltnesses in causes 
pending at law or equity in the District and Circuit Courts of the United 
States, it shall be lawful to take the dépositions or testimony of wltnesses In 
the mode prescribed by the laws of the state in which the courts are held." 

Under the laws of Mississippi, provision for taking dépositions of 
witnosses is made by sections 1927 and 1928 of the Code of 1906; 
the former section applying to "wltnesses in this state," and the lat- 
ter to "any witness absent from or residing out of the state." Under 
both sections 10 days' notice is required; but under section 1927, 
which applies only to dépositions of witnesses in this state, in cases 
of emergency, to be expressed in the notice, shorter notice shall be 
sufficient. 

Both of thèse dépositions were of a witness absent from the state, 
and in such cases the requirement of 10 days' notice is absolute and 
mandatory, without any provision for a shorter notice in cases of 
emergency. The 10 days' notice was not given, and therefore the 
dépositions were not taken "in the mode prescribed by the laws of 
the state." 

It is therefore apparent that neither the state nor fédéral statutes 
can be invoked in support of either déposition, and the motions to 
suppress will be sustained. 
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In re BRIE MTHOGEAPH 00. 

(District Court, W. D. Pennsylvanla. January, 1919.) 

Bankrttptct ®=»188(1) — Machineky in place coveked bt mobtgage of pilant. 
Machinery placed 1q its lithograpliing plant by bankrupt under ball- 
ments or leases, wlth an option to purchase, but title reserved in the 
bailors, held, as against the trustée and ereditors, to pass under a mort- 
gage of the plant and machinery thereln; the rights of the bailors not 
being involvetl. 

In Bankruptcy. In the matter of the Erie Lithograph Company, 
bankrupt. On question certified by référée. Order of référée re- 
versed. 

George M. Mason, of Erie, Pa., for trustée. 

Lewis M. Alpern, of Pittsburgh, Pa., for mortgagee. 

ORR, District Judge. The référée has certified to this court, at 
the instance of an assignée of one of the mortgages hereinafter re- 
f erred to, the f ollowing question : 

"Whether, where more than four months prlor to proeeedlngs In bankruptcy 
the bankrupt corporation procured certain machinery, equlpment, etc., used 
in the opération of their plant, which sald property was held under bailment 
or leases from the owners thereof, the sald bailment or leases providing lor 
payment of certain rental for a speclfled term at the expiration of which sald 
property was to be retumed to the bailors or lessors, coupled with an option 
to buy at a price stlpulated, and sald property was placed on premises covered 
by a mortgage or mortgages, which sald mortgages contalned a clause that it 
should be a Uen on ail machinery, flxtures, equipment, etc., then on the 
premises or thereafter to be acquired by said mortgagor, such property so 
leased becomes subject to the lien of said mortgages," 

It seems clear that the answer to this question dépends upon the 
person who makes the inquiry. The mortgagor and those who suc- 
ceed to the title of the mortgagor would not be entitled to an answer 
in the négative, whereas the paramount owners of the property (to wit, 
the bailors), against whose rights the mortgagor attempted to pledge 
the bailed property, would be entitled to an answer in the négative. 
The answer given by the référée was an answer to the trustée in bank- 
ruptcy of the mortgagor, and therefore a successor to the mortgagor's 
title and was in the négative. As we shall see, the référée was in 
error. 

The particular mortgage before the court was executed and de- 
livered on the 23d of January, 1917. It covers the real estate, de- 
scribing the same by metes and bounds, after which there follows this 
language : 

"Havlng erected thereon a large brick building, and two smaller buildings, 
together with engines, boilers, elevators, and such shafting wire, etc., as are 
attached to the buildings, also contalnlng machinery, equlpment, and flxtures 
constituting the plant of Erie Llthograph Company together with the land, 
buildings, machinery, flxtures, and property of Erie Lithograph Company, now 
owned or which may be hereaf ter acquired by it." 

<S:=>For otber caees see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indezee 
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At the time of the exécution of the mortgage there were on the 
premises, constituting part of its plant, certain rotary lithograph press- 
es, certain electric motors, and other property, ail of which has been 
delivered to the mortgagor under contracts of bailment, commonly 
designated as leases, which provided for payments of rentals from time 
to time, and with the privilège of purchase after the rentals had been 
paid. ■ The several bailors, after the institution of the proceedings in 
bankruptcy, presented their several pétitions to hâve the trustée re- 
turn the several subjects of bailment, or pay the balance of rental 
which might be due under the respective contracts. The référée has 
made an order directing the trustée to sell the presses and other prop- 
erty, which were the subjects of bailment in the several leases, and 
this, notwithstanding objection by the assignée of said second mort- 
gage. 

It is perfectly clear, under the law of Pennsylvania, that if the 
presses and other property had been purchased outright by the Erie 
Lithograph Company, in such case they would be embraced within 
the terms of the mortgage. See In re East Stroudsburg Glass Ce. 
(D. C.) 247 Fed. 614; In re Beeg (D. C. Pa.) 25 Am. Bankr. Rep. 
572, 184 Fed. 522, and authorities referred to in said cases. It is 
also perfectly clear that if ail the sums specified to be paid as rentals 
in the différent contracts of bailment had heen paid, and the corpo- 
ration had elected to purchase the bailed articles prior to the date of 
the mortgage, the mortgage creditor would hâve been entitled to hold 
the same as against any subséquent creditors of the mortgagor, and as 
against the bailors themselves. 

Inasmuch as there is no question of preferential or fraudulent trans- 
fer in this case, the gênerai creditors of the bankrupt hâve no stand- 
ing to impeach the validity of the mortgage; nor has the trustée in 
bankruptcy such standing, because, under the amendment to the Bank- 
ruptcy Law, passed June 25, 1910, he is vested only with rights, rem- 
édies, and powers of creditors. Subséquent creditors could not en- 
force any remédies by levy upon property of the bailors, because, as 
between such creditors and the bailors, the bailors hâve a title par- 
amount to that of the bailee. As to such creditors, the bailed chattels 
are subject to the mortgage on the printing plant, although, as to the 
bailors, such chattels might not be subjected to the mortgage without 
their consent. 

The case of Hill v. Sewald, 53 Pa. 271, 91 Am. Dec. 209, was a 
case which was brought to the attention of the learned référée, and 
was relied upon by the attorneys for the trustée as one in support of 
the trustee's position. The facts in that case are briefly as f ollows '. 
The Sewalds conveyed to Snodgrass a pièce of ground on which was 
a steam mill, and took a mortgage from him for a balance of pur- 
chase money. The boilers in the mill, becoming worn out, were re- 
moved, and one Hill, by agreement with Snodgrass, placed some boil- 
ers belonging to himself in the mill, under an agreement that he was 
to be paid $4 a month for their use and hâve the right to remove them 
whenever he pleased. The boilers remained attached to the mill and 
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continuée! to be used as part of its motive power for some years, when 
the premises were sold by the sheriff and repurchased by the Sewalds 
upon a judgment recovered by them for the balance due on the mort- 
gage. At the time of the sheriff's sale, notice was given to the bid- 
ders of HiH's claim. Hill subsequently demanded his boilers from 
the purchasers at sheriff's sale, who were the original mortgagees, 
and upon their refusai brought his suit. The court below entered 
judgment for the défendant, holding that Hill could not maintaîn his 
action. The Suprême Court reversed. 

It is apparent that the controversy in Hill v. Sewald was not he- 
tween creditors of the bailee, but was between the mortgagees and 
Hill, whose ownership of the boilers was paramount to any title of 
the mortgagor. So, also. Case v. L'Oeble (C. C.) 84 Fed. 582, which 
was also brought to the attention of the référée, and was relied upon 
by counsel for the bankrupt in this court, was an action of replevin 
brought by the paramount owner against one taking title under a mort- 
gage. 

While it is a gênerai rule that the intent of the parties to a con- 
tract of bailment, as set forth in said contract, must be controlling 
as between them, no case has been brought to our attention holding 
that the intent of a mortgagor which embraces within its mortgage 
the subject-matter of the bailment can be questioned by any person, 
except by the other party to the contract of bailment. The situation 
is somewhat analogous to a situation where a mortgagor does not 
own the real estate which is the subject of his mortgage. No sub- 
séquent créditer of the mortgagor could impeach the interest of the 
mortgagee under his mortgage. The paramount owner alone could 
defeat the mortgagee's title. 

The bailors in the case at bar bave received most of their rentals. 
They hâve filed pétitions with the référée, asking for the return of 
their property, fjr the payment of the balances due. It was stated at 
the argument in this court, and not denied, that thèse bailors were 
ail willing that the mortgagee, upon payment of the balances due, 
should bave such benefits as the mortgagor might hâve had, had the 
rentals been paid in full. Equity seems to suggest that the mortgage 
creditor should be accorded the privilège of having the bailed chat- 
tels included within the security of the mortgage, because such was 
the intent of the mortgagor, as ascertained from the terms of the 
mortgage, and because, under the évidence in the case, the mortgagee 
believed that the chattels were security for the mortgage debt, be- 
cause they were parts of the plant necessary to the opération thereof. 

The certified question, therefore, inasmuch as it may be treated 
as the question asked by the trustée, must be answered in the affirm- 
ative ; the décision of the référée must be reversed, and his order 
directing sale of the bailed chattels set aside. Inasmuch as his order 
of sale covers other property in addition to the chattels subject to the 
bailment, if a spécifie order is needed separating those chattels which 
should be sold and those which should not be sold, such order will be 
made on présentation, after notice. 
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OTTAWA TRANSIT CO. v, 261,000 BUSHELS OF WHEAT. 

(District Court, W. D. New York. June 9, 1919.) 

No. 1049. 

1. SHIPPINQ ®=>174 CONSIGNEE'B LiIABILITY foe Unreasonablb Deiat ih 

DiSCHAEGE OF VEBSEL. 

The consignée of u grain cargo, required to unload the vessel, is bouud 
to exercise due diligente under the circumstances and tlie custoin of tlie 
port to discharge the vessel as speedily as possible and is liable for her 
unreasonable détention. 

2. Shippino <S=>184 — In Action fob Négligent Détention of Vessel by 

Consignée Bueden is on Libelant. 

In a suit against a consignée to recover for delay In dlscharglng, tne 
burden is on libelant to establish négligent détention beyoud the tiine 
when, under the custoiu of the port the vessel would ordiuarily be un- 
loijded, but respondent may show spécial circumstances excusing the delay. 

8. SniPPiNG ®=177 — Consignée Liable where Delay Gaused by His Nég- 
ligence. 

Consignée of an export cargo of wheat held liable for détention of the 
vessel for dischargiug, where her turn, under the custom of the port, came 
seven days before she was actually discharged, and the delay was be- 
cause consignée made no effort to obtain cars for reshipment and in 
conséquence the elevators would not receive the wheat. 

In Admiralty. Suit by the Ottawa Transit Company, owner of the 
steamer Normania, against 261,000 Bushels of Wheat, ex cargo of the 
steamer ; the Norris Grain Company, claimant. Decree for libelant. 

Goulder, White & Garry, of Cleveland, Ohio, and Brown, Ely & 
Richards, of Buffalo, N. Y. (Harvey D. Goulder, of Cleveland, Ohio, 
and John B. Richards, of Buffalo, N. Y., of counsel), for libelant. 

Clinton, Clinton & Striker, of Buffalo, N. Y., for claimant and re- 
spondent. 

HAZEL, District Judge. This is a proceeding in rem to recover 
damages for unreasonable delay in unloading the freight steamer 
Normania of her export cargo of grain, consisting of approximately 
261,000 bushels. The Normania arrived at Buffalo May 6, 1916, at 
8 o'clock in the evening, and on the next day consignee's agent, as is 
customary, was immediately notified by the vessel's agent that the 
vessel was ready to unload ; but unloading did not begin until May 
13th when 44,000 bushels only of the grain were taken froni the steam- 
er's hold, the balance of the cargo being unloaded May 19th, at 7 :40 
in the morning. 

The libel originally pleaded that under the agreement the carrying 
steamer was entitled to a stipulated sum for détention beyond four 
days ; but this allégation was not insisted upon at the hearing, and the 
trial proceeded upon another allégation, namely, that the claimant, 
Norris Grain Company, was required to discharge the cargo within a 
reasonable time after the steamer's arrivai and notice of delivery or 

(gssFor other cases see same toplo & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexe» 
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readiness to discharge, in accordance with the custom of the port, and 
that its failure so to do was négligence on its part. The answer set 
forth that other vessels had arrived in port ahead of the Normania, 
that the custom was to unload the grain at elevators, and that because 
of continued congestion at the elevators the claimant was unable to 
procure prompt discharge of the cargo in question. It was also stated 
that ail possible effort was made to secure an earlier discharge, and 
that under the custom of the port the consignée was entitled to a rea- 
sonable time for discharging, depending upon the facilities of the port. 
Accordingly the issue presented is whether due diligence was exer- 
cised by the consignée in the discharge of the grain consigned in care 
of Mr. Strassmer, agent for the Connecting Terminal Elevator at Buf- 
falo, who was to procure an elevator for unloading and to arrange for 
rail shipment to the seaboard. 

[1, 2] In the notice of arrivai by the agents of the steamer to Mr. 
Strassmer, the désignation of an elevator was requested, but nothing 
was done until May 7th, when, as heretofore stated, a portion of 
the grain was unloaded at the Connecting Terminal Elevator, while 
the final unloading was at the Export Elevator. The rule of law 
applicable hère is unlike that applied in cases of démarrage, wherein 
the charter party establishes the rights of the parties, but to exonerate 
from liability for détention it must be shown that under the circum- 
stances due diligence was exercised to unload the vessel so as not to 
detain her unreasonably. The consignée was required to furnish the 
place of unloading to discharge as speedily as possible after notice of 
arrivai, and to conform to the usage of the port in relation thereto, or 
suffer damages for delaying the carrying vessel. Fulton v. Blake, Fed. 
Cas. No. 5153; Williscroft v. Cyrenian (D. C.) 123 Fed. 169. With 
this rule the parties are in agreement; the différence between them 
arising over the question of whether the libelant was required to es- 
tablish négligent détention beyond the time when, under the custom of 
the port, the steamer would ordinarily be unloaded, or whether the 
burden of proof rested upon claimant to show reasonable dispatch in 
so doing. 

Libelant, to recover, must prove négligence. The burden of proof 
can scarcely be said to shift though claimant in view of the circum- 
stances may justify its conduct or apparent négligence in detaining the 
steamer. The rule is stated in Heinemann v. Heard, 62 N. Y. 455, 
and in Cowen Co. v. Houck Mfg. Co., 249 Fed. 285, 161 C. C. A. 293, 
that during the progress of the trial the burden does not ordinarily 
shift from plaintiff to défendant, even though the prima facie case 
may require countervailing testimony of a substantial character to pre- 
vent recovery on a prima facie case. 

[3] Did the circumstances excuse the claimant from responsibility 
for the delay in unloading? It is true that from April 25th to May 
6th, inclusive, 104 vessels carrying and transporting grain arrived in 
port, and there no doubt was congestion in the elevators at the time 
of the arrivai of the Normania; such congestion continuing for several 
days. The custom of the port entitled vessels to be unloaded at the 
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elevators in turn, those nrst arriving at tha break walI having the right 
to discharge ahead of later arrivais. While there were a number o£ 
vessels ahead of the Normania waiting their turn to unload on May 
6th, when she came into the river, yet ail were discharged by May 
12th; and it is shown that 55 grain carrying vessels arriving after the 
Normania were unloaded before May 19th. While they ail suiïered 
delay, some as much as six days and ten hours, none Was detained as 
long as the Normania. If the Normania had been unloaded in turn, 
she would no doubt hâve been discharged not later than May 13th, 

The consignee's agent, Mr. Strassmer, attributed the delay, or the 
greater portion thereof, to congestion of the elevators, but this view is 
unacceptable, since it appears that later arrivais were unloaded ahead 
in violation of the rules of the port. He testified, true enough, that 
between May 16th and 17th he at various times inquired at elevators 
for space, but that space was denied hîm, where reasons for doing so 
were assigned on the ground that the elevators were fuU. But this, 
as will appear presently, was not the actual reason for rejection. 

Why, then, was the Normania delayed in unloading? Any conges- 
tion there may hâve been at the elevators on her arrivai concededly did 
not continue during the entire time of her détention. There is testi- 
mony showing that reluctance on the part of the elevators to receive 
the cargo was due to the fact that no arrangement had been made for 
transporting it to the seaboard. Because of the war, an unusually 
large amount of grain was moving through the port of Bufifalo at this 
time with great celerity, the custom being to elevate it from carrying 
vessels, and almost immediately to release from the elevator an equal 
amount to be placed on waiting cars for transportation to the seaboard. 
Thèse in the main were continuons opérations, necessitating a con- 
stant demand for elevator space, and none of the elevators was désir- 
ons of taking into storage such a large quantity of export grain as the 
Normania had aboard without some assurance as to when it would be 
relieved of a similar amount. To receive it and store it for any length 
of time would hâve seriously interfered with the movement of grain 
to and from the terminal elevators. 

Mv. Rogers, a représentative of the vessel, upon the consignee's f all- 
ure to secure elevator space, made inquiries and learned that none of 
the elevators would accept the cargo without shipping orders. That 
such was the fact is not disputed. Upon receiving instructions from 
the owner of the grain on the night of May 16th, the Export Elevator 
immediately unloaded the cargo. Presumably if earlier efforts had 
been made to procure transportation, rail booking at least would hâve 
been obtained, and the unreasonable détention of the steamer avoided. 

It makes no différence that the Normania's cargo was consigned to 
a représentative of the Pennsylvania Railroad, with the possible ex- 
pectation that he would furnish cars for f orwarding the grain. There 
was no contract provision for forwarding the grain via the Pennsyl- 
vania Railroad to the seaboard. Nor could claimant be relieved from 
responsibility by notifying the vessel agent to take the "freedom of the 
port," or procure a place for discharging the cargo. The obligation 
or duty to furnish such a place was primarily upon the consignée and 
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the lîability arising from failure to exercise reasonable diligence to 
provide a suitable place for unloading, after notice of arrivai, and 
within the time prescribed by the custom of the port, could not be lim- 
ited by suggesting that the vessel obtain the unloading facilities. 

Importance was attached by proctor for claimant to the existence 
of a car shortage at Buffalo, at that time on ail the railroad lines, 
which it was alleged made it impossible earlier to transport the grain ; 
but this did not, as contended by libelant, prevent the consignée from 
making a rail booking, or at least endeavoring to do so. If the eleva- 
tors had been advised of the probable time of shipment, they could 
easily hâve determined whether the cargo w^ould hâve to be held by 
them beyond a reasonable time. Nothing whatever was done to pro- 
cure bookings, and indeed the consignée was without authority to pro- 
curé transportation. Therefore, I am unable to escape the conclusion 
that the libelant has fairly established that there was a lack of dili- 
gence on the claimant's part which caused the unreasonable détention 
of the carrying vessel from May 12, 1916 (the date when the steam- 
ship Bixby, which arrived only about three hours ahead of the 
Normania, was unloaded) to May 19th at 7 :40 a. m., the time of un- 
loading the Normania. Decree for libelant, with costs, and référence 
to a commissioner to ascertain the damages. 
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GOODSPEED V. LAW. * 

(Circuit Court of Appeals, Ninth Circuit. September 8, 1919.) 

No. 3303. 

1. OoEPOBATioNS ®=>221 — Thouqh Fradd was Shown in Oroanization, 

KiGHTS OF Parties as to Notes Executed will be Detebmined. 

Wliere there was fraud and raisrepresentatlon in an agreement pro- 
viding for the forming of a corporation, the fact tliat ttie corporation 
was organized and executed Its notes In accordance with the agreement 
will not prevent a court from adjudieatlng rlglits aa between the parties 
themselves, Independently of the corporation. 

2. Principal and Agent <S=»175(2) — Bank Ratiftin» Act of Agent Affecte» 

BY His Fbaud in Transaction. 

A banli, which took as collatéral to a note a con tract by which a suni 
was to be paid the debtor In 30 days, and appointed the debtor its agent 
to collect, and afterward accepted in place of the eontract notes of a cor- 
poration formed under a substituted eontract made by the debtor, held to 
hâve ratifled the acts of Its agent in making the substitution, and to be 
affected by his fraud in the transaction, which invalidated the notes as 
between the parties. 
3. Principal and Agent i®=>172 — Ratification op Part of Unauthoeized 
Act of Agent Ratifies the Whole. 

If a principal elects to ratify any part of tbe unauthorlzed act of his 
agent, he must ratify the whole. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

Action at law by Charles F. Goodspeed against Herbert E. Law. 
Judgment for défendant, and plaintifï brings error. Affirmed. 

Edward C. Harrison and Maurice E. Harrison, both of San Francis- 
co, Cal., for plaintifï in error. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for défendant in 
error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Goodspeed, plaintifï in error and plaintifï 
below, brought this action to recover from the défendant, Law, upon 
a statutory liability as a stockholder in a California corporation, the 
Hydrox Chemical Company of the Pacific Coast, half of the amount of 
17 promissory notes. The writ of error is prosecuted from a judg- 
ment entered in the District Court by direction of the court to the 
jury. _ _ • _ 

The plaintifï allèges the exécution of 17 notes, negotiable in form, 
by Hydrox Chemical Company of the Pacific Coast, to be called the 
Pacific Coast Company, to the order of a New Jersey corporation, 
Hydrox Chemical Company, to be called the New Jersey company; 
that ail thèse notes were transferred before maturity to Irving Na- 
tional Bank of New York, which bank transferred them to the as- 
signors of the plaintiff, Goodspeed ; that défendant, Law, was the 
owner and holder of half of the capital stock of the Pacific Coast com- 

^s^iFor otber cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgésts & Indexes 
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pany. The judgment prayed for was for half of the aggregate amount 
of the notes, or $4,250, with interest. 

The défendant, Law, denied that he was the holder of stock in the 
Pacific Coast company at the time that the indebtedness upon the note 
was incurred, and set up affirmatively that he was induced to become a 
stockholder in the corporation because of certain f raudulent représen- 
tations made to him by the New Jersey company and one Robert M. 
Hawk, and that the varions holders of the notes, and especially the 
Irving National Bank, had notice of the fraud at the time of the taking 
of the notes. Goodspeed admitted that he held the notes as the agent 
for collection of the Irving National Bank. 

The facts as admitted and clearly proved upon the trial were in sub- 
stance as follows: 

In May, 1915, and prior thereto, Hydrox Chemical Company, the 
New Jersey company, had a principal office in New York and an office 
in San Francisco, with Robert M. Hawk in charge. In May, 1915, 
Hawk, after negotiating with the New Jersey company for the pur- 
chase of the San Francisco branch, made an agreement, dated May 17, 
1915, wherein it was provided that the Pacific Coast company agreed 
to sell and Hawk agreed to buy, through the médium of a new com- 
pany, the Pacific Coast company for $17,000. The agreement récit ed 
that $4,500 of the total purchase price had been received at the time 
of the exécution of the contract, and that the balance of $12,500 
shbuld be paid as follows: $8,500 in cash within 30 days, and the 
remaining $4,000 in five promissory notes, maturing, respectively, at 
dates between December 1, 1915, and December 31, 1916. Hawk was 
to cause a new corporation to be organized, Hydrox Chemical Company 
of the Pacific Coast, and agreed to transfer to the new company his 
rights under the contract, and that the notes, aggregating $4,000, being 
the final payment under the contract, should be made by the newly 
formed company. The New Jersey company was also to receive 10 per 
cent, of the profits of the new company during the first five years 
of its opération. After May 17, 1915, Schuyler Lestrade, président 
of the New Jersey company, applied to the Irving National Bank 
of New York for a loan of $8,500. Lestrade showed Van Doren, 
the assistant cashier, the contract which had been made between 
Hawk and himself as président, and told Van Doren that the money 
to he borrowed would be repaid to the bank from the $8,500 pay- 
ment which would become due under the contract within 30 days 
after the date thereof, which would be on or about June 17, 1915. 
The loan was arranged for, and the $8,500 borrowed from the 
bank was credited to the account of the New Jersey company, and 
a promissory note for $8,500, dated May 27, 1915, was made by 
the New Jersey company in f avor of the bank, due 30 days after 
date; the terms of the note reciting that it was secured by col- 
latéral in the form of an assignment of the $8,500 payment to be due. 
The assignment, so made as collatéral security, is as follows : 

"For and in considération of tlie payment of the sum of eighty-five hun- 
dred ($8,500) dollars to the undersigned, by Irving National Bank, New York, 
a national banking corporation conducting business in the borough of Man- 
hattan, dty of New York, the receipt whereof is hereby acknowledged, the un- 
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derslgned, Hydrox Chemical Company, a corporation organized under the 
laws of the etate of New Jersey, does hereby sell, asslgn, transfer, and set 
over unto the said Irving National Bank, New York, ail Its right, title, and in- 
terest In and to the sum of elghty-five hundred ($8,500) dollars, to become 
due to the undersigned on or before the 17th day of June, 1915, from one 
Eobert M. Hawk, pursuant to the terms of paragraph 8 of a certain agree- 
ment made the 17th day of May, 1915, between the sald Hydrox Chemical Com- 
pany and said Robert M. Hawk, and the undersigned does hereby agrée to 
collect the said sum of eighty-five hundred ($8,500) dollars to become due to It 
under the contract herelnbefore mentioned, as the agent of the Irving National 
Bank, New Tork, but at the cost and expense of said Hydrox Chemical Com- 
pany, and to promptly pay over the said sum to the said Irving National 
Bank, New York. 

"In witness whereof, the said Hydrox Chemical Company has caused thèse 
présents to be subscribed by Its président, and its corporate seal to be hereunto 
afflxed, this 27th day of May, 1915. Hydrox Chemical Co., Schuyler Lestrade 
Près. [Seal.]" 

When the note of May 27th matured in June, it was not paid, and 
Lestrade told Van Doren that the $8,500 had not been collected. The 
note was renewed from time to time, and again on August 11, 1915, 
to mature on August 23d, but was not paid. Lestrade told Van Doren 
that they were trying to collect, and that J. W. Lestrade was in Cali- 
fornia representing the New Jersey company in trying to consummate 
the deal. On August 26th a new note for $8,500, due on demand af ter 
date, was made and accepted by the hank. This new note was secured 
by collatéral in the form of notes, aggregating $3,500, made by R. M. 
Hawk individually, and also the promissory notes of the Pacific Coast 
company, ail aggregating $11,500. Upon some of the latter notes 
this action is based. The notes were indorsed by the New Jersey com- 
pany, payée, to Irving National Bank (on August 26, 1915), as security 
for the loan of $8,500, evidenced by the note dated August 23, 1915 ; 
the indorsements being made prior to the maturity of any of the notes 
in suit. 

Upon the assumption that the foregoing facts show a transfer of 
negotiable notes to the bank before maturity and for value, we must 
look further into the facts as bearing upon the question of fraud and 
the Knowledge of the bank. After the contract of May 17th between 
Hawk and the New Jersey company was made, Hawk signed another 
agreement with the New Jersey company, wherein he recited that he 
owed the New Jersey company $3,500, and, desiring to satisfy the 
debt, agreed to pay the company $3,500 in several payments, and de- 
posited as collatéral $3,500 of the capital stock of the proposed Pacific 
Coast company, and also sold and assigned 45 shares of the New 
Jersey company held by him. The évidence is that Hawk never 
owned any stock in the New Jersey company, and never paid any- 
thing in cash in connection with the sale of the business provided for 
by the agreement of May 17, 1915. Hawk returned to San Francisco, 
and in efforts to enlist financial interest wrote to Law on July 31, 1915, 
stating the substance of his agreement with the New Jersey company, 
and that he had paid $4,5(D0 on account of the purchase price, propos- 
ing a new corporation, of which Hawk should receive 100 shares for 
the $4,500 he had paid out, and that Law should buy 100 shares for 
$4,5(X), and 50 shares should remain in the treasury. Law "accepted" 
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this proposai. Prior to this, and about June 22d, J. W. Lestrade, £a- 
ther of Schuyler Lestrade, président of the New Jersey company, came 
to San Francisco with power to act for the New Jersey company. 
Law testified: 

That at a meeting with Lestrade and Hawk, about July 30, 1915, "they 
stated that the business had net assets of $11,000 ; that the bills payable and 
recelvable about offset each other ; that the business was earning $6,000 a 
year; aad Mr. Lestrade produced a letter and read it, In whieh they said 
that the process had been changea, and that the business would then earu 
$12,000 a year, assuming that there was no Increase of business. Mr. Hawk 
said that the business would increase at least 50 per cent, and they figiired 
the probable profit and discussed the advantages of the business, covering that 
afternoon and that evening and the next afternoon. That was on July 31, 
1915. Mr. Lestrade and Mr. Hawk repeatedly emphasized the fact that t 
should pay cash to thèse people for their good will, and I did not want to do 
that. They said that the business earned enough to pay it, and I suggesled 
that would be the best way to do ; and they urged then, in view of the fact 
that Hawk had paid $4,500, I should at least pay him that much. Hawk said 
that was ail the nioney he had in the world, and that the business would cer- 
talnly be even more than calculated, and as an évidence of his confidence he 
had operated It for a year, and he had put every dollar he had in it, and had 
taken a chance of taking somelwdy else to join him. Mr. Hawk was then 
manager of the San Francisco branch. At that time Mr. Lestrade produced 
a letter, of which he read a part to rne. The parti which he read to me was 
upon the aubject of increase of earnings that would accrue upon the change of 
the process. He did not leave the letter with me, nor did I read it, nor was 
there anything which he read tô me with respect to Mr. Hawk. * * • He 
extolled Mr. Hawk in his ability and his judgment, and what a fine inan he 
was, and what a splendid opportunity it was, and how dependable the business 
would be in his hands. At that time I did not see the agreement of May 17, 
1915 (PlaintifE's Exhibit 21). It was not shown to me at that time, and 1 
hâve never seen it until now. Nothing was said at that time with référence to 
there heing any other agreement than the agreement of May 17, 1915, which 
purported to sell the business to Hawk for $17,000, and purported to show 
that $4,500 had already been paid, and nothing was said about that not beliig 
the only agreement between the parties. As the resuit of this conversation, I 
flnally agreed to become interested in the matter as expressed in the agree- 
ment of July 31st." 

When Law agreed to take an interest, the paragraph of the agree- 
ment between Hydrox Chemical Company and Hawk, dated May 17, 
1915, relating to payment, was amended by reciting that, $4,500 hav- 
ing been received, there remained $12,000 to be paid as f oUows ; $500 
cash, and $12,000 in sums of $500 per month, beginning with October 
31, 1915. It was also agreed that the New Jersey company was to 
receive 5 per cent, of the net profits of the new corporation for five 
years, and that the time of the contract should be extended, so as to 
enable the new company to form a corporation and carry out its ob- 
ligations. This agreement was signed by Hydrox Chemical Company, 
J. W. Lestrade, and Robert M. Hawk. Law said that he believed the 
représentations made to him, and relied upon them in entering into the 
arrangements, and said: 

"I would not hâve entered this agreement, If I had not believed and relied 
upon each and every one of those représentations." 

Thereafter experts examined the books and found that the Pacific 
Coast company owed the Wells Fargo Bank $2,000, and Law testified 
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that he then first learned that the $4,500 had not been paid by Hawk, 
and that the business, instead of making $6,000 or more per annum, 
had lost approximately $6,000 during the current year. Law called 
upon Hawk and told him of the discoveries, and that he would hâve 
to adjust matters. Hawk said he would telegraph and hâve the New 
Jersey people rescind the agreement and make it right. Law testified 
that Hawk suggested the possibility of a mistake "m the books, and ask- 
ed that a certified accountant be appointed ; that thereupon certified 
accountants were appointed, and made the same statements as had pre- 
viously been made ; that thereupon Hawk tclegraphed to the New Jersey 
Company (September 18, 1915), informing Lestrade that the books 
did not bear out the statements which they — Hawk and J. W. Lestrade 
— had made to Law, and that bis own investigation convinced him that 
Law's demand for "cancellation of contract and return of notes" 
should be complied with, and that suit would be commenced unless 
action was had immediately. It appears that the New Jersey company 
did nothing about the matter, and the corporation went into the hands 
of a receiver. Law surrendered his stock to the company, but never 
received anything for $4,500 in cash which he had put in. 

About November 26, 1915, the Irving Bank telegraphed to Law that 
it was the owner of the notes and wished payment. I^w replied that 
he was not a stockholder of the Hydrox Chemical Company when the 
indebtedness was incurred. Thereafter, on December 6th, the bank 
was notified that the notes had been obtained through fraud, and was 
warned not to transf er them to a bona fide holder. The San Francisco 
business was later sold out by the creditors, and matters ran along 
until about November 20, 1916, when the bank, having announced 
that it would sell the notes at auction on November 22d, was notified 
by the Pacific Coast company, through its attorneys, that it protested 
against the sale of the notes upon the ground that the notes had been 
executed and delivered through fraud and fraudulent représentations. 
On November 22, 1916, ail of the notes of the New Jersey company 
were sold by the bank at auction for $30, and ail of the Hawk notes, 
aggregating $3,500, were sold for $15. 

Law testified that it was not until January or February, 1917, that 
h<: discovered the document of May 27, 1915, and the fact that the Hy- 
drox Chemical Company had been acting as the agent of the bank, 
and that the $4,500 had not been paid. Schuyler Lestrade, président 
of the New Jersey company, testified that when the $8,500 note became 
due, on August 11, 1915, he called upon Mr. Van Doren, of the bank, 
and showed to him the agreement signed by J. W. Lestrade, represent- 
ing the New Jersey company, and Hawk, with Law as a "witness, and 
stated that the notes covering the payment would be received when 
the charter of incorporation of the Pacific Coast company was issued. 
He testified that he explained the situation in détail to Van Doren and 
told him of Law's interest in the matter. He also said that between 
August 21st and 23d he received a telegram from Hawk that the notes 
of the Pacific Coast company had been mailed, and that before August 
23d he showed this telegram to Van Doren and asked him to hold the 
$8,500 note due August 23d, until the notes arrived ; that on August 
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25th or 26th he received thê 17 notes rtiade by the Pacific Coast Com- 
pany, which are the notes in suit, and delivered them to Mr. Van Doren 
on August 26th as collatéral for the loan. Van Doren testified that, 
if he had known of the facts on May 27, 1915, he would not hâve loan- 
ed the $8,500; that he would not hâve loaned the money if he had not 
thought that the $4,500 would be paid in cash. He said that on August 
1 Ith he told Lestrade that he was very much surprised to find that the 
payment of $4,500 had not been made, and that he had been deceived. 
At that time, August llth. Van Doren read the amendatory agreement 
and the letter of July 31st from Hawk to Law, "accepted" by Law, 
setting forth the matter of the proposed corporation, and that Hawk 
had paid $4,500 on account of purchase. It is évident that Van Doren 
then knew that the parties must hâve been deceiving L,aw with re- 
spect to the payment of $4,500, as they had deceived him with respect 
to such payment. Notwithstanding this, however, he concluded to 
accept the notes of Hawk for $3,500 as additional security for the 
$8,500 indebtedness due August llth. 

While thèse things were happening in New York, the new corpora- 
tion was being formed in San Francisco. The notes were issued by the 
new concern, and Law became a stockholder following the arrange- 
ments made on July 31, 1915. Van Doren says that he saw the tele- 
gram from the Pacific Coast company stating that the "deal" was "ail 
completed" and that the notes hère involved had been forwarded to 
New York ; and of course he knew of the delivery to and acceptance 
of the notes by the bank, in addition to the notes of Hawk, as col- 
latéral security for the note for $8,500. No new money was advanced 
by the bank. The last note was a renewal of the note for the same 
amount which had been given on May 27, 1915, when the original 
loan was made. 

The plaintifï states the material question to be whether fraud was 
practiced upon the défendant, and whether the Irving National Bank 
was a holder in due course of the notes in suit, and the spécifications 
of errors are in the main predicated upon thèse points. The theory 
of plaintiff is that the défendant is liable under article 12, §' 3, of the 
Constitution of California, which provides that a stockholder of a 
corporation shall be personally liable for such proportion of ail of 
its debts and liabilities contracted or incurred during the time he was 
a stockholder, as the amount of stock or shares owned by him bears 
to the subscribed capital stock or shares of the corporation. Section 
322 of the Civil Code of California also provides that a creditor of 
the corporation may institute joint or several actions against any of its 
stockholders for the proportion of his claim payable by each, and in 
such action the court must ascertain the proportion of the claims or 
debts for which each défendant is liable and render separate judgment 
against each in conformity therewith. 

It being admitted that the Pacific Coast company on August 2, 1915, 
issued the notes set forth in the complaint, and it being alleged that 
at the time the indebtedness was incurred défendant held half of the 
capital stock of the corporation, namely, 100 shares, plaintiff by his 
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action seeks to hold him liable for one-half of the amount of the notes, 
together with interest. 

In our considération of the rights of the parties, it has become clear 
that Hawk and Lestrade represented that Hawk had paid $4,500 cash 
on the purchase price of the Pacific Coast properties, and that the busi- 
ness was earning $6,000 each year. Equally clear is it that the f act that 
the Pacific Coast company owed $2,000 to a bank in San Francisco 
was suppressed. The truth was that Hawk never had paid $4,500 
in cash, and the business had never earned $6,000 per annum. Thèse 
false représentations were made by Hawk to Law, with the knowledge 
of and in the présence of Lestrade, Sr. Plaintifï did not call Hawk 
or Lestrade to contradict thèse facts. Law's testimony, however, was 
corroborated in several ways. As instances of corroboration, there 
is the agreement of July 31st, amending the original agreement; the 
amendment setting forth that $4,500 had been paid. Another in- 
stance is the letter written to Law by Hawk on July 31st, wherein 
Hawk wrote that he had paid $4,500 on account of the purchase 
price. There is also Hawk's telegram of September 18th to Schuy- 
1er Lestrade, advising him that the représentations "upon which the 
trade was made," referring evidently in part to the profitable nature 
of the business, were untrue; also Hawk's telegram to Lestrade, dated 
September 20th, wherein he advised Lestrade that the représentations 
to Law as to the business being profitable were untrue. But, f urther- 
more, there is Van Doren's testimony that he had been deceived by the 
statement that $4,500 had been paid in cash, and his déclaration that he 
would not hâve loaned the money if he had known the truth. We also 
bave the évidence that Law, about September 18, 1915, within less than 
a month after he had become a stockholder, demanded a rescission of 
the plan and soon thereafter surrendered his stock. 

[1] It is argued that it was incumbent upon Law to make inde- 
pendent investigations into the condition of afifairs. But, if he had 
made such an investigation, it is doubtful whether he would hâve dis- 
covered that $4,500 had not been paid in cash ; nor is it at ail probable 
ihat he would hâve found from the books that $2,000 was owing to 
the Wells Fargo National Bank. But, aside from this, Law had the 
explicit letters of Hawk, written in June and July, not only stating, 
figures, but inclosing statements of bills payable and receivable and 
stock on hand. Apparently he had no reason to doubt the integrity of 
Hawk, or to question the accuracy of the financial statements made by 
him. Spreckels v. Gorrill, 152 Cal. 385, 92 Pac. 1011 ; Macdonald v. 
De Fremery, 168 Cal. 189, 142 Pac. 73. Law testified very positively 
that he relied upon the représentations, and but for them would not 
hâve gone into the transaction. As against his évidence and that 
in support of it, we think there was nothing of sufficient strength to 
justify a finding in favor of plaintiflf below. Therefore, taking it as 
established that there was fraud and misrepresentation in the agree- 
ment, which provided for forming a corporation and executing the 
plan, the f act that a corporation was organized and that, when organiz- 
ed, the corporation issued its nçtes, will not prevent the court from^ 
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adjudicating rights as between the parties themselves independen'.ly 
of the corporation. Cornell v. Corbin, 64 Cal. 197, 30 Pac. 629 ; 
California-Calaveras Mining Co. v. Wells, 170 Cal. 285, 149 Pac. 595. 

[2] But, referring again to the agreement (already set forth) of 
May 27, 1915, between the bank and the New Jersey company, and to 
the évidence, it appears that no agreement was made between the 
bank and the New Jersey company, after the 27th of May, which 
changed the agreement of that date. It will be remembered that Les- 
trade, président of the New Jersey company, told Van Doren of the 
efifort the company was making to collect the money, and that J. W. 
Lestrade, représentative of the corporation, was in California and 
he thought would be successful. It was after the arrangements had 
been made with L,aw on July 31st, and after the papers which were then 
obtained had been taken to New York that Schuyler Lestrade called 
upon Van Doren and showed him the amendatory agreement and the 
letter, went over the situation in détail, showing him the changes 
which had been made in the original agreement, and what the corpora- 
tion would do when formed. Van Doren recommended to Lestrade 
that indorsements should be made upon the notes, if possible; and it 
was after the formation of the corporation, and the issuance of the 
notes, and the delivery to the New Jersey company in New York, that 
the New Jersey company tumed the notes over to the bank, which in 
turn accepted the notes in place of the $8,500, which it was to hâve re- 
ceived. When the bank made the New Jersey company its agent, it 
but established the relation which it meant to establish. The bank 
held the agreement of May 17th in a pledge relationship for the pay- 
ment of $8,500, and it was proper that an agent should be designated 
to collect the money to be due under the agreement, and, as a busi- 
ness matter, that there should be no cost of collection accrue to the 
bank. 

[3] Counsel for plaintiff put stress upon the contention that the 
only reasonable interprétation of the instrument of assignment or 
pledge is that the parties did not thereby intend to vest absolute own- 
ership of the claim for $8,500 against Hawk in the bank, but only 
to create a lien thereon in its favor, and that the agency provision was 
meant, not to create the usual conventional relationship of principal 
and agent, but simply to make clear the duty of the pledgor to de- 
vote payment to the satisfaction of the debt secured. We are unable 
to sustain this view, for it conflicts with the usual rule that the inten- 
tion of the parties must be gathered from the terms of the instrument 
they hâve made. Of course, the rule is subject to qualifications, and 
relationships between parties may be considered as an aid to interpré- 
tation, and a transfer absolute in form may be shown to be but a se- 
curity. But there is no uncertainty or ambiguity in the instrument 
under considération. The lànguage is plain and simple, and the duty 
of the court in construction of the instrument is to déclare what, in 
terms and substance, is contained in the writing. We are therefore 
forced to the view that the New Jersey company, as agent, obtained 
for the bank the promissory notes hère involved, and the notes were 
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delivered to the bank, which now holds them and would impose upon 
the défendant liability under the stockholders' liability statute of 
Califomia, notwithstanding the fact that it had full knowledge of ail 
the material facts surrounding the making of the notes. The position 
of the bank, therefore, is like that of one who, upon discovery of the 
facts, holds onto a contract made by his agent, and asserts such rights 
as he may hâve arising from the unauthorized act of the agent. This 
he cannot do, for as long as he insists and relies upon the contract he 
cannot escape the conséquences of ratification by showing that he was 
not fully informed of its terms and conditions. 2 C. J. 513. In La 
Grande National Bank v. Blum, 27 Or. 215, 41 Pac. 659, Judge Bean, 
speaking for the Suprême Court, said: 

"No rule of law Is more fundamental than, If the principal elects to ratlfy 
any part of the unauthorized act of an agent, he must ratify the whole. He 
cannot accept that part whlch Is favorable to hlraself, and repudiate the re- 
mainder. As said by Mr. Justice Story: 'The principal cannot, of his owa 
inere authority, ratify a transaction in part, and repudiate it as to the rest. 
He must either adopt the whole or none.' Story, Agency, § 250. And 'from 
this maxim,' says Chlef Justice Smith, 'results a rule of universal application 
that, where a contract has been entered Into by one man as agent of another, 
the person on whose behalf it has been made "cannot taUe the benefit of it 
without bearing its burdens. The contract must be performed in ifs lu- 
fegrity." ' Rudasell v. Falls, 92 N. C. 222. Indeed, reason, as well as authority, 
is ail one way on this question. • • * Now, in this case, if the cashier of 
the bank exceeded his authority in making the contract with the défendants 
set up in the answer, and in acceptlng the note in suit, the plaintiff was not 
bound thereby; but it was bound to take the contract In its entlrety, or not to 
recognize it at ail. It cannot afflrm that part of his act which is of advantage 
to it, and repudiate the rest." Johnston Harvester Co. v. Miller, 72 Mich. 
265, 40 N. W. 433, 16 Am. St. Rep. 536; Wheeler & Wilson Manufacturing Co. 
y. Anghey, 144 Pa. 398, 22 Atl. 668, 27 Am. St. Kep. 638. 

It is also argued by the plaintiff that it was error in the trial court 
to direct a verdict, even though the fraud pleaded by the défendant 
had been established as a matter of law by the proof, for the reason 
that, although Law was induced to enter into his contract of subscrip- 
tion by fraudulent statements, as alleged, nevertheless such fraudulent 
statements cannot constitute a défense to an action against a stock- 
holder for a statutory liability on the notes. But, as our opinion is 
that the bank ratifled the arrangements made by the New Jersey com- 
pany by the acts donc during August, 1915, we need not consider that 
question. 

The judgment is afHrmed. 
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WATTSON et al. v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit September 8, 1919.) 

No. 3260. 

1. Watbbs and Wateb Coueses <g=»130 — Drainage Districts aee Ownees of 

Watees Collected in Canals ob Ditches. 

Under Drainage Act of Arizona, providing for the organization of drain- 
age districts, with power to acquire lands for canals and ditches, and 
expressly that the légal tltle to ail property acqulred by a district under 
Its provisions, "Including ail waters coUected in, controlled, or handled by 
means of any drainage works constructed or acqulred," shall immediately 
vest in the district, the waters in such a canal or ditch are not subject to 
private appropriation under the laws of the state, but may be sold or 
otherwise disposed of by the district to carry out the purposes of Us 
organization. 

2. Watebs and Wateb Coukses ®=»130 — Pbboolatinq Watebs not Subject to 

Appropriation. 

Percolating waters are not public waters subject to appropriation un- 
der the laws of a state relating to water rights, but when coUected in a 
canal or ditch become the property of the owner of such canal or ditch. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; William H. Sawtelle, Judge. 

Suit in equity by the United States against Henry A. Wattson and 
Carroll A. Spicer. Decree for complainant, and défendants appeal. 
Affirmed. 

Haas & Dunnigan, of Ix)s Angeles, Cal, and Wright & Darnell, of 
Tucson, Ariz., for appellants. 

Thomas A. Flynn, U. S. Atty., and John H. Langston, Asst. U. S. 
Atty., both of Phœnix, Ariz. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is an appeal to reverse a decree en- 
joining défendants from diverting or using any water flowing in a 
drainage canal of drainage district No. 1, Maricopa county, Ariz., and 
from interfering with the unobstructed flow of the waters in the 
canal. 

The United States owned lands in the Gila River Indian réservation 
in Arizona. Drainage district No. 1, Maricopa county, Ariz., was or- 
ganized in October, 1914, under the laws of Arizona. Chapter 5, title 
55, pars. 5427-5509, Civil Code of Arizona, 1913. It is alleged that 
during February, 1916, the district began the construction of a drain- 
age canal near a described point in Maricopa county, and continued 
the construction in a direction through the lands of the défendants ; 
that the canal was completed about May, 1917 ; that from the time of 
the beginning of construction water began to accumulate in and flow in 
the drainage canal upon the lands of plaintifï, and that the canal was 
built through the lands of défendants during June and July, 1916; 
that prior to June and July the district bought from the défendants 

®S9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Disests à Indexes 
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and their predecessors in interest a right of way for the canal across 
the lands of the défendants; that such conveyances transferred title 
in f ee for such rights of way for drainage ; that the district was con- 
structed to drain surplus overflow and percolated waters from the 
described lands of the défendants, and other lands owned by persons 
above and below the lands of the défendants ; that by the laws of Ari- 
zona, heretofore cited, ail the waters located in and controUed by 
means of the drainage canal constructed by the district were dedicated 
and set apart to the uses and purposes of the drainage district and 
that upon commencement of the construction, the drainage canal vest- 
ed in the drainage district. Plaintiff further alleged that in September, 
1917, the United States contracted with drainage district No. 1 and 
purchased and became the owner of ail the water collected in, control- 
led, or handled by means of the drainage canal in district No. 1 ; that 
the lands of the United States were arid, and are occupied by the Pima 
Indians, and that some 2,500 acres hâve been leased ; that about June, 
1917, the occupants of the lands began to build ditches to convey the 
waters described from the drainage canal from the district to and upon 
the lands for purposes of irrigation, and hâve irrigated many acres 
and planted crops apd used ail the waters collected in the drainage 
canal for irrigation; that about May 1, 1918, the défendants Wattson 
and Spicer diverted certain of the waters flowing in the drainage canal 
described, and that ail the land owned by the défendants and upon 
which the water so diverted from the drainage canal was used, is within 
and a part of drainage district No. 1. 

The agreement between the drainage district and the United States, 
acting through the commissioner of Indian Affairs, after reciting that 
the district has constructed and is now operating a drain ditch for the 
purpose of draining the excess ground water from the agricultural land 
within the district, and that the outflow of the drain ditch is being 
maintained across certain lands in the Gila River Indian réservation, 
sets forth that whereas the District desires to secure from the United 
States a right in perpetuity to maintain and operate a drain ditch across 
the lands mentioned, with a right in perpetuity to discharge the wa- 
ters collected by the drain ditch as then and thereafter constructed, 
and to be released from ail liabilities which may arise by reason of con- 
struction and opération of the ditch across the Indian Réservation, and 
whereas the United States desires to control the use for irrigation of 
ail water collected by the drain ditch, it is agreed that the district grant 
to the United States the right to the use of the water collected by means 
of the drain ditch and drainage work upon the condition that the 
United States will not obstruct the discharge and outflow of water 
from the end of the ditch at a point described in the contract. In con- 
sidération for this grant the United States granted and conveyed to 
■the district a right of way across certain lands in the Indian réservation 
on which to maintain and operate the said drain ditch, and agreed to 
release the district from liability by reason of the construction of 
the drain ditch within the réservation without having obtained the 
nccessary authority. 
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Défendants answered that since May 1, 1917, they had diverted wa- 
ter f rom the drainage canal, -and pleaded that on the 9th of February, 
1917, they filed notice of appropriation for 200 inches of the waters 
diverted by the drainage ditch, and again on April 20, 1917, also ap- 
propriated, pursuant to paragraphs 5837 and 5838 of the Revised Stat- 
utes of 1913 of Arizona, and claimed 200 inches additional, and tised 
the waters for irrigation upon the lands belonging to the défendants. 
Défendants deny ail obstruction of use by the United States. 

At the hearing before the court it appeared that the Department of 
the Interior, through the Indian agent, also filed, claiming an appro- 
priation of the waters, but that such filing was subséquent to the filing 
of Wattson and Spicer. No question is made over the fact that the 
lands within the drainage district had become so saturated with water 
that they were no longer useful for agricultural purposes until after 
the construction of the drain canal through them ; but appellants argue 
that the district had no power to acquire, hold, or dispose of, or deal 
in water for irrigation or for any purpose other than drainage; that 
the water not used for drainage in the canal was open to appropriation ; 
and that to the extent that waters in the canal were derived f rom the 
lands of the appellants, appellants could take the waters and use them. 

[1] We quote the two paragraphs of the Drainage Act of Arizona 
(chapter 5, title 55, pars. 5452, 5440, Civil Code of Arizona, 1913) 
pertinent to the contentions before us : 

"The légal title to ail property acquired under the provisions of thls cUap- 
ter, including ail water coUected in, controlled or handied by means of any 
dralnlng works constructed or acqulred under the provisions of this chapter, 
shall immediately vest In such drainage district and shall be held by such 
district in trust for, and it is hereby dedlcated and set apart to the uses and 
purposes set forth In this chapter. The board of directors are hereby authorized 
and empowered to hold, use, acquire, manage, occupy and possess said prop- 
erty as herein provlded. Such board is hereby authorized and empowered to 
talîe eonveyances, or other assurances, for ail property acquired by It under 
the provisions of this chapter, in the name of such district, to and for the use 
and purposes herein expressed ;" etc. "The board shall bave the power, and 
It shall be their duty, to manage and conduct the business and afCairs of tba 
district; to make and exécute ail necessary contracts. » * » gaid board 
shall also hâve the right to acquire, hold and possess, elther by donation, pur- 
chase or condemnatlon, any land or other property, necessary for the con- 
struction, use, maintenance, repair and improvement, Including extensions, of 
any works required for the purpose of drainage as provided herein, • • • 
and may perform ail such acts as may be necessary to fully carry out the 
purposes of this chapter." 

Plainly the underlying purpose of the statute is to permit organiza- 
tion by form of governmental corporation for the drainage or réc- 
lamation of agricultural lands in order that they may be made pro- 
ductive. 

That the légal title to the right of way through appellants' lands was 
in the district is plain, for such right was acquired under the act, which- 
provides that ail property acquired shall immediately vest in the 
d'-ainage district to be held in trust. Ail property expressly includes 
"ail waters collected in, controlled or handied by means of any drain- 
age works constructed or acquired" under the Drainage District Act. 
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Under thèse provisions the district held légal title to the right of vvay 
over the lands of appellants and to the waters collected or handled by 
means of the drainage canal constructed by the district. Ail such prop- 
crty so vested was dedicated and set apart for uses and purposes set 
forth in the statute. Thus the title to ail waters which vvere collected 
in the canal immediately vested in the district in trust as provided. 
Waters, whether subterranean — that is, percolating — or surface drain- 
ed, were included, provided they were collected or controlled or han- 
dled by means of the drainage works. We cannot see how there can be 
an exclusion of any waters that hâve corne from the lands into the canal 
which hâve been included in the drainage district. The purpose of 
drainage being to take ofï excessive quantity of water, the landowners 
who are in the district hâve no ground of complaint that the waters 
which coUect in the canal are no longer theirs to do with as they would. 

We next look into the extent of the control passed, and whether 
there is power of disposai of collected waters in the drainage district 
board. Of course, the trust under which the title to the water vests 
is for drainage uses and purposes. But, to make drainage a practicable 
success, the works must provide for place of discharge of any quantity 
of collected waters. The duty of management under paragraph 5440 
hereinbefore quoted, and the duty and power to make and exécute ail 
necessary contracts and to acquire other land or other property for 
use and maintenance of the works are conferred, and the board may 
perform ail such acts as may be necessary to carry out fuUy the pur- 
poses of establishing, building, and operating the drainage System. It 
is obvious that, if an abundance of water is drained from land, there 
must be a disposition of such superfluous water. To make provision 
for disposition of the excess is, therefore, a matter which is absolutely 
necessary in carrying out the object of the law and conducting the af- 
fairs of the district. As the board bas explicit right to acquire land 
needed for the use and maintenance of any works required, and is 
vested with title to ail waters collected by means of the canal or works, 
surely the power of disposition of the waters drained is but inci- 
dental to the authority conferred. Disposition of such waters might 
be by sale or contract not inconsistent with the purposes of the act ; 
and drainage being accomplished, the particular method of disposition 
of the drained water is not of material interest to those whose lands 
are drained. 

[2] The waters which hâve been collected in the canal are not 
subject to appropriation. They are not natural streams subject to dis- 
position under the law of appropriation of the state. Paragraph 5337, 
Civ. Code of Arizona, gives the right to appropriate any of the unap- 
propriated waters or surplus or flood waters in the state, and para- 
graph 5344 déclares ail rivers, creeks, and streams of running water 
in the state public, and applicable to the purposes of irrigation and 
mining, as provided by law. In Howard v. Perrin, 8 Ariz. 347, 76 
Pac. 460, the Suprême Court of the state, in construing the relevant 
statutory provisions, held that there could be no appropriation except 
of a running stream flowing in natural channels, between well-defined 



510 260 FEDERAL REPORTER 

banks, and distinguished such natural stream from filtrating or perco- 
lating waters, which ooze through the soil beneath the surface in un- 
defined and unknown channels, and which are therefore a component 
part of the earth, with no characteristics of ownership distinct from 
the land itself. This case was affirmed in Howard v. Perrin, 200 U. S. 
71, 26 Sup. Ct. 195, 50 L,. Ed. 374. There is little room to doubt the 
gênerai rule that percolating waters are regarded as part of the soil 
and belong to the owner of the soil. The Suprême Court of Nevada 
in Cardelli v. Comstock Tunnel Co., 26 Nev. 284, 66 Pac. 950, said : 

"Such waters are not Uke waters runnlng In streams on the public domain 
of the United States. They are produced by the capital, labor, and enterprlse 
of those developlng them, and by such developing they become the property 
of those engagea In the enterprise. They are in the full and complète sensé 
artificial • * * streams." 

See, also, Willow Creek Irrigation Co. v. Michaelson, 21 Utah, 248, 
60 Pac. 943, 51 L. R. A. 280, 81 Am. St. Rep. 687; Gould on Waters, 
§§ 280, 281; Gould v. Eaton, 111 Cal. 639, 44 Pac. 319, 52 Am. St. 
Rep. 201. 

Àppellants, not being authorized by law to make appropriation of 
percolating waters which were collected in the drainage ditches, and 
having yielded title to their lands to the drainage district to be held in 
trust, cannot claim any rights which are superior to those conveyed to 
the United States under the agreement with the drainage district. 

The decree is affirmed. 
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UNITED STATES V. SOUTHEBN PAC. CO. et al. 

(District Court, N. D. Callfornia, S. D. August 28, 1919.) 

Nos. 46, Civil, A-16, A-24, A-25, A-2e, A-28. 

1. PuBUo Lands ®=»120 — Evidence iNSurFiciENT to Show Fraud in Ob- 

TAINING RaILBOAD GBANT. 

Evidence held not to establlsh fraud on the part of the Southern Pacif- 
ic Company in applying for and obtainlng patents to lands as agricul- 
tural lands under the grant of July 27, 1866, whlch lands aa slnce de- 
veloped hâve proved more valuable for thelr oU content than for agricul- 
ture; It being shown that the company at once placed the lands in the 
market and sold the same wlthout réservations as occasion offered at agrl- 
cultural priées, and that none of the officers or agents charged wlth the 
active fraud ever acquired any individual interest therein. 

2. Public Lands <g=>120 — Ageicultueal Land Géant to Raileoad not Af- 

FECTED HT SUBSEQUENT DiSCOVEET OF MlNEBAL. 

The discovery of minerai in lands patented to a rallroad company under 
a grant of agrlcultural lands, after the patent, doea not even pro tanto di- 
vest the title of the company, or entitle the govemment to cancellatlon oC 
the patents. In the absence of fraud in thelr acquisition. 

3. Public Lands ®=al20 — Whbn Patents to Railboad Subject to Oancella- 

TiON Fbom Minéral Chaeacter of Lands. 

To entitle the United States to cancellatlon of patents issued to a rail- 
road company under a grant of agrlcultural lands, covering lands which 
were so classified in the survey, on the ground that the lands are minerai, 
It must appear that the known conditions at the time of the proceedings 
for the patents were plainly such as to engender the belief that the land 
contained minerai deposlts of such quality and in such quantity as would 
render their extraction profitable and justify expenditures to that end. 

In Equity. Six suits by the United_ States against the Southern Pa- 
cific Company and others, Consolidated for trial. Decrees for de- 
fendants. 

See, also, 225 Fed. 197. 

E. J. Justice, J. Crawford Biggs, and Albert Schoonover, Spécial 
Asst. Attys. Gen., for the United States. 

Charles R. Lewers, Henley C. Booth, and F. W. Henshaw, ail of 
San Francisco, Ccil. (W. F. Herrin, of San Francisco, Cal., of coun- 
sel), for défendant Southern Pacific Co. 

BLEDSOE, District Judge. This is final hearing of the litigation 
considered on motion to dismiss in (D. C.) 225 Fed. 197. The actions, 
six in number, consolidated upon the trial, will be considered together, 
as the questions presented in their substantial aspects are unitary. 

The suits seek to cancel, as for fraud, certain patents issued by the 
government to the Southern Pacific Railroad Company in pursuance 
of the act of Congress approved July 27, 1866, "granting lands to aid 
in the construction of a railroad and telegraph line from the states of 
Missouri and Arkansas to the Pacific Coast" (14 Stat. 292, c. 278), as 
modified by the Joint resolution of Congress of June 28, 1870 (16 Stat. 
382, No. 87). The litigation, in its gênerai aspect, is the parallel of that 
considered by the Circuit Court of Appeals for this Circuit in United 

^ssFor otber cases née same tapie & KBY-NUMBBR in ail Key-Numbered Dlgests & ladcxes 
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States V. Southern Pacific Co., 249 Fed. 785, 162 C. C. A. 19, com- 
monly referred to as the Elk Hills Gase, in the course of which opin- 
ion may be found a récital of some of the gênerai and controlling fea- 
tures of the situation. 

The suits herein name no less than 234 défendants, and it is asserted 
by défendants that 111 other persons claim interests in the lands in- 
volved and are "necessary parties" in conséquence. The litigation di- 
rectly challenges the title to approximately 165,000 acres of land in 
the "oil territory" of the west side of the San Joaquin Valley, extend- 
ing from above Coalinga on the north to below Sunset on the south. 
The value of the land actually involved is alleged by the government 
in its complaints to be in excess of $421,000,000. The patents in is- 
sue aggregate 16.- The first. No. 20, covering some 4,000 acres, was 
applied for by the railroad company in 1883, and was finally issued in 
1892. Suit was brought upon it in January, 1915. Patent No. 22, 
covering over 60,000 acres, was applied for în May, 1892, issued July 
10, 1894, and suit was brought, the earliest one filed, December 20, 
1912. The other patents involved were applied for at various times 
between 1882 and 190O, and were issued at various dates between 1894 
and 1902. It might be said, in passing, that the patent applied for in 
1900, and the only one herein involved applied for after 1897, was is- 
sued in 1902, and covers 3 sections of land in the Elk Hills région, 
none of which as yet are shown to be oil-bearing. 

During the course of the protracted hearings, many hundreds of 
witnesses were examined in open court, and nearly 15,000 pages of 
testimony thus taken. The importance and magnitude of the prop- 
erty rights involved hâve at no time been lost sight of by the court. A 
careful considération of the évidence, and of the various contentions 
of the principal parties to the litigation, has, of course, been given. 
Due regard for economy, both of time and of space, however, demand 
that the conclusions of the court be stated with brevity. 

As is set forth in the Elk Hills décision, supra, pursuant to the 
terms of the railroad grant, and in conséquence of certain régulations 
promulgated by the Department of the Interior, having charge of the 
disposition of public lands, it was required that the railroad company, 
in making application for the issuance of patent to its granted lands, 
should cause its land agent, duly authorized in such behalf, to make 
affîdavit that he had caused the lands applied for "to be carefully ex- 
amined by the agents and employés of the company as to their minerai 
or agricultural character, and that to the best of his knowledge and be- 
lîef none of the lands returned in the list are minerai lands." 19 L. 
D. 21. (Italics supplied.) 

Jérôme Madden, during ail of the time mentioned herein, was the 
land agent of défendant company, the predecessor of C. W. Eberlein, 
referred to in the Elk Hills décision, supra. It is alleged in the bills 
of complaint, as set out more fully in the opinion on the motion to dis- 
miss (225 Fed. 197, supra), that Madden made and transmitted the 
requisite affidavit, containing the positive statement that the lands ap- 
plied for were "not interdicted minerai or reserved lands, and are of 
the character contemplated by the grant," It is then averred, at some 
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length, that the lands now are, and at ail times mentioned were, min- 
erai lands, without the terms of the grant ; that they were so known to 
be by the railroad company, and by Madden in particular, "long prior" 
to the making of the affidavit ref erred to ; that nevertheless, in igno- 
rance of the truth, and in complète reliance upon the false représenta- 
tions swom to by Madden in his affidavit, etc., the Secretary of the In- 
terior was led to and did cause to be issued the patent, etc. It is also 
alleged, it may be added, that the fraud thus perpetrated was not 
only "naturally self-concealing," but was in fact, through the machina- 
tions of the railroad company and its agents, actually concealed from 
the government and ail of its responsible officers until 1910, when cer- 
tain suits were brought in this court, etc., referring, inter alia, to Burke 
V. Southern Pacific Co., 234 U. S. 669, 34 Sup. Ct. 907, 58 L. Ed. 
1527. 

The défendant railroad company dénies with positiveness and un- 
equivocation the intention to commit, or the actual commission, or the 
subséquent concealment, naturally or otherwise, of any fraud in the 
premises. In addition and specially, lâches and the bar of the statutes 
of limitation (Act March 3, 1891, c. 559, 26 Stat. 1093 [Comp. St. § 
4992], and Act March 2, 1896, c. 39, 29 Stat. 42 [Comp. St. § 4901- 
4903]), are set up as défense. 

Stripped to the core, the claim of the government is that the défend- 
ant company, knowing the lands were minerai, and that therefore it 
was not entitled to them, nevertheless deliberately conceived and put 
into successful opération the fraudulent plan of acquiring such lands 
to its own use and benefit, and in complète disregard of the govern- 
ment's rights. The case, as developed by the government on the hear- 
ing and through the contentions of its counsel, is to the efïect that the 
"Big Four" of the Central and Southern Pacific Companies, the orig- 
inal initiators of that great unified enterprise (Stanford, Crocker, Hunt- 
ington, and Hopkins), together with several lesser lights, occupying po- 
sitions of responsibility and prominence, however (Towne, gênerai 
manager, Madden, land agent, Kruttschnitt, vice président, etc.), were 
ail parties to a deliberate, long-enduring, and wide-embracing scheme 
to acquire from the government wrongfully vast areas lying on the 
west si de of the San Joaquin Valley, involving some of the richest oil 
lands that the world has ever known ; that this scheme was conceived 
sometime in the '70's, or possibly early '80's, and continued to flourish 
uninterruptedly, but ail the time concealed, either naturally or through 
the artifices of its instigators, until its accidentai discovery by the gov- 
ernment through the filing of the Burke suit in 1910; in other words, 
that through a period of say 30 years some of the most prominent, 
most f orceful, most f ar-seeing men that our state has produced, were 
engaged in the diabolical plan of consummating one of the greatest 
frauds of the âge ; and not only that, but that during the course of the 
perpétration of that fraud, and previous to the realization of any ap- 
préciable profit or substantial reward from its attempted consumma- 
tion, practically ail the original parties to the gigantic conspiracy had 
gone to their graves. It seems hardly within the realm of possibility 
that such could be the case, and I feel sure that the requisite proof of 
260 F.— 33 
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such an enormity, "by that class of évidence which commands respect 
and that amount of it which produces conviction" (Diamond Coal & 
Coke Co. V. United States, 233 U. S. 236, 239, 34 Sup. Ct. 507, 508, 
58 L. Ed. 936), has not been adduced herein. 

It is to be observed at the outset, for I conceive it to be a matter 
of primai importance, that the défendant railroad company was in no 
sensé a mère self-seeking applicant for the lands in question. It oc- 
cupied a status much higher than that of a mère homesteader or pre- 
emptioner. Pursuant to acceptance of a definite and far-reaching 
oflfer on the part of the govemment for the construction of the rail- 
road, it became entitled as a matter of right, and not of grâce, to the 
ownership, possession, and enjoyment of every odd section, "not min- 
erai," or not otherwise appropriated, on either side of its line of road, 
within certain stated primary and indemnity limits. Burke v. S. P. 
Co., 234 U. S. 669, 680, 34 Sup. Ct. 907, 58 L. Ed. 1527. The défend- 
ant company is not, therefore, to be considerd an object of suspicion 
because it applied for thèse particular lands. In due course it was its 
duty to apply for them, unless they were "minerai" or appropriated. 
It could not be deprived of them unless they were minerai or other- 
wise appropriated. Seemingly, in so far as I can détermine from the 
record, ail lands involved herein were returned by the government sur- 
veyed as agricultural, i. e., "nonmineral," and in conséquence there was 
a prima facie showing, sufficient at least to cast the burden of proof 
upon a possible objector, to the effect that the lands were of the sort 
and kind contemplated by the grant. Tulare OU Co. v. S. P. Co., 29 
h. D. 269. 

I advert to this situation, because I think it distinguishes this case, 
on the facts, from many other fraud cases, and particularly from the 
Diamond Coal & Coke Case, supra. Presumptively, ail the railroad 
company was intending to do, in making application for thèse lands, 
was to become possessed of its own ; no ulterior motive may be inf er- 
red from the mère making of the application, or subséquent claim of 
the lands. 

The govemment has relied (1) upon certain information, said to hâve 
been conveyed to the parties mentioned hereinabove, or to others acting 
for them, to the effect that the lands were minerai lands ; and (2) up- 
on the présence of certain natural phenomena (live oil seepages, shale 
and oil sand outcrops, and the like), the observation of which, it is 
strenuously asserted, could hâve had no other effect than to cause de- 
fendant's agents and officers to be of "the belief that the land contain- 
ed minerai deposits of such quality and in such quantity as would ren- 
der their extraction profitable and justify expenditures to that end" 
(Diamond Coal & Coke Co., supra) — i. e., that the lands were "min- 
erai lands," as that term was known to the law. 

With respect to the information said to hâve been conveyed to va- 
rions railroad officiais regarding the minerai character of the land, 
without specifying the particular witnesses testifying thereto, it may 
be said, without exception or qualification, that every statement re- 
lied upon by the govemment in that particular behalf is shown to 
hâve been made to an individual deceased at the tinte of the trial. It 
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is as obvious as it is long established that the weakest évidence that 
can be offered in a court of justice is évidence of an asserted conver- 
sation had with one no longer living. The lips of the unreplying dead 
are unavailable for rebuttal; no skill in cross-examination can ade- 
quately serve to dissect out the true from the false. The statement 
must, perforée, rest upon the bare word of the party testif ying to it ; 
and a due regard for the rights of property and the value of réputa- 
tion would seem inexorably to demand that, before a judgment should 
issue upon such skeleton of f act, it should be supported in corroborative 
circumstance by such proof at least as to make its acceptance con- 
scionable. Such corroborative proof is not only wanting in thèse cas- 
es, but on the other hand, patent and irréfutable facts point to a con- 
trary conclusion. 

In the first place, circumstantial verity is lacking in some of the 
narratives themselves. Improbabihty of some occurrences, as assev- 
erated, confronts even the credulous mind. Inconsistency of utterance 
and conduct induces a rational disbelief ; and on more than one oc- 
casion a positive contradiction, coming from unimpeached and ap- 
parently unimpeachable sources, serves completely to annihilate the 
seeming truth of the assertion. 

When ail of the foregoing is said in this behalf, however, there still 
remains that which, to my mind, constitutes incontrovertible réfuta- 
tion of the claim that the officiais and agents of the railroad company 
knew, at ail the times involved, that the lands in question were "min- 
erai lands"; i. e., "more valuable" for their minerai content than for 
their agricultural possibilities. Barden v. Northern Pacific R. R., 154 
U. S. 288, 328, 14 Sup. Ct. 1030, 38 L. Ed. 992 ; Davis v. Weibbold, 
139 U. S. 507, 523, 11 Sup. Ct. 628, 35 L. Ed. 238. I refer to the 
conduct of the officiais and agents themselves respecting such lands. 

If the officiais of the railroad company knew that thèse lands wtrt 
more valuable for their minerai than for their agricultural possibili- 
ties when they acquired them, as is charged by the government and as 
its évidence undoubtedly tends to show, then they were guilty of a 
colossal fraud, of course, and they and their successors should now 
be mulcted of their ill-gotten gains. To hold them possessed of such 
knowledge, however, and therefore guilty of such fraud, it must be 
found or inferred that they intended to advantage or benefit them- 
selves. The conception and perpétration of a fraud inevitably involves 
an intent unlawfully to benefit from the fraudulent transaction. The 
same self-interest which would inspire the fraud would seek material 
satisfaction in an appropriation of its fruits; and if men handle val- 
uable property as if it had no or but little value it is almost proof pos- 
itive that they are unacquainted with and hâve no suspicion of its real 
value. 

Both prior, and subséquent, to the actual acquisition of some of tlie 
most valuable of the lands patented to the railroad company in the oil 
belt, in suit and otherwise, the company, in due course, with insistent 
effort and patient forbearance, made contracts for the sale of, and 
actually sold, thèse lands at mère grazing or cheap agricultural priées — 
from $2.50, in most instances, to $10.00 an acre. On one section, 17, 
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situate above Coalinga, and containing probably the then most per- 
suasive geological and physical indications o£ any lands in that neigh- 
borhood, an unusually "stiiï price" was put on the lands, because the 
land grader's "summer vacation was spoiled" in conséquence of his 
having to appraise the land right after the application to purchase, and 
it was sold for $3.50 and $5 per acre. The witness Hart testified that 
he assured C. P. Huntington, in New York, in 1893, that "the railroad 
oil lands were worth more than his entire railroad." Yet, sedulously 
and persistently, after it is claimed such a startling statement was 
made to its président, the railroad company continued to offer and 
sell its lands to whomsoever would buy at mère grazing and agricul- 
tural priées. Lands in the Kreyenhagen Hills, L,ost Hills, and Ket- 
tleman Hills, ail promising oil territory according to the geologists, 
were thus sold, and held for sale, without reserve. 

[1] During ail thèse years, and to and until the great discoveries of 
oil in the Kern Hiver field and in the McKittrîck field, in 1899 and 
thereafter, while the railroad company was indulging in strenuous ef- 
forts to provide itself with the necessary fuel for its engines, first with 
coal and then later, beginning about 1897, with oil, the fact is that it was 
either disposing of, or ofifering to dispose of, at the merest fractional 
part of their value, lands actually containing the very fuel of which it 
was then so industriously in search. In addition, the men at the head 
of the Southern Pacific and its subsidiary corporations at that time, 
admittedly possessed of unusual business acumen, failed in a single 
instance, to which the court's attention has been directed, to become 
individually possessed of a single foot of producing or probable oil 
territory within the area in suit. Some of them at least, charged with 
either participation in, or knowledge of, the conspiracy, did purchase 
granted lands, and it is inconceivable that if they had known, or even 
suspected, the truth with respect to the oil content of the west side 
lands, they would not hâve reduced at least some of them to personal 
possession. 

I repeat, as démonstrative of the unsoundness of the govern- 
ment's claim in this particular behalf, that self-interest alone — thiev- 
ish self-interest — would hâve prompted the perpétration of the fraud 
alleged. The same or a continuing self-interest would hâve prompted 
the rétention of at least some substantial portion of the real value of 
the thing acquired. Having sold, or oiïered generally to sell, ail thèse 
lands for a mère pittance, considering their "minerai value," it is in- 
conceivable that the same men should hâve perjured themselves orig- 
inally in order to accomplish their acquisition. Their conduct is more 
consistent with honesty of purpose and bona fides of belief than with 
fraud and chicanery. The whole state of the record, viewed with un- 
prejudiced eye, fails in my judgment to induce the conclusion that the 
proof of the fraud asserted is "clear, convincing, and unambiguous." 
Colorado Coal Co. v. United States, 123 U. S. 307, 8 Sup. Ct. 131, 31 
L. Ed. 182. In the absence of such degree of proof, "by that class of 
évidence which commands respect," the plain and instant duty of the 
court is to deny the relief requested. 

[2] At this point attention should be called to the fact that it is not 
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the actual présence or subséquent discovery o£ oil in the lands in ques- 
tion which gives the government the right to recover herein. Pursu- 
ant to apparently due and regular proceedings, in accordance vvith law, 
the government has heretofore granted thèse lands to défendant Com- 
pany. Though the company was not entitled to receive "minerai 
lands," yet it is definitely established that a discovery of minerai in 
the lands, after patent, -will not suffice, even pro tanto, to divest the 
railroad title. It is only when "fraud" has been perpetrated in the ac- 
quisition of the lands that the patent may be set aside. "When the 
légal title did pass — and it passed unquestionably by the patent— it 
passed free from the contingency of future discovery of minerais." 
Burke v. Southern Pacific Co., supra. "If at that time [time of pro- 
ceedings taken to secure patent] the land was not thus known to be 
valuable for minerai, subséquent discoveries will not afifect the patent." 
Diamond Coal & Coke Co., supra. 

The government, however, insists that the fraud complained of 
may arise from the assertion of that as a fact which the party did not 
know to be true (Pomeroy, Eq. Jur. § 885), when he "ought to hâve 
known" of its falsity (Bigelow on Fraud, vol. 1, p. 8), or had "no rea- 
sonable grounds" for believing it to be true (Southern Development 
Co. v. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. 678). It then 
contends that the proper study and investigation of the physical aspects 
of the lands in question, required in order that the affidavit of "non- 
minerai" character might be made and presented, would indubitably 
(and therefore must) hâve caused the company, through its agents and 
investigators, to become apprised of the minerai character (oil content) 
of such lands. 

It is sufficient, vvith respect to what the company actually did leam 
and believe as to the minerai value of the land, to refer to what has al- 
ready been said concerning its conduct. From its long-continued 
handling of thèse lands, it must be held that it did not know their ac- 
tual or potential value as oil lands, irrespective of the sources from 
which information is said to hâve come. But may we assert now that 
it "should hâve known," and that, because of its négligence or incre- 
dulity in this behalf, the lands now may be taken from it in virtue of 
the established "minerai value" of at least a part of them? 

[3] The keystone of the entire arch of the government's syllogistic 
structure is the holding of the Suprême Court of the United States in 
the Diamond Coal & Coke Co. Case, 233 U. S. 239, 240, 34 Sup. Ct. 
507, 509 (58 L. Ed. 936), supra, to the effect that, in a suit to cancel 
an agricultural patent for fraud, it will suffice if it be made to ap- 
pear "at the time of the proceedings which resulted in the patent the 
land was known to be valuable for minerai ; that is to say, it must ap- 
pear that the known conditions at the time of those proceedings were 
plainly such as to engender the belief that the land contained minerai 
deposits of such quality and in such quantity as would render their 
extraction profitable and justify expenditures to that end." 

That case concerned the attempt of a coal company, long engaged 
in the business of coal mining in the particular neighborhood in ques- 
tion, to acquire unlawfully and fraudulently, under agricultural en- 
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tries, certain lands known and believed by it to be coal lands. The 
différence in "mode of déposition" between coal (especially adverted 
to in the Diamond Coal Case, 233 U. S. 249, 34 Sup. Ct. 507, 58 h. Ed. 
936, supra) and oil is not only apparent to those learned in the science 
of geology, but has received express considération in the Elk Hills 
décision, 249 Fed. 799, 162 C. C. A. 19, supra, in connection with that 
court's analysis of the Diamond Coal Co. Case. In addition to what is 
qaoted therein from the testimony of Dr. Branner, he testified in the 
présent case that: 

"We know that coal, when It forms, stays right where it Is placed. • • • 
But in the case of petroleum, no matter where it originates, it la always trying 
to get away from there and go somewhere else." 

Too little attention has been paid to the important word "plainly," 
found in the déclaration of the law quoted from the Diamond Coal 
Co. Case. In my judgment, it is only by giving that word its appro- 
priate emphasis and considération that the décision does not consti- 
tute a radical departure from previous conclusions announced by the 
same court, and referred to and relied upon therein. Diamond Coal Co. 
Case, supra, 233 U. S. 240, 34 Sup. Ct. 507, 58 L. Ed. 936. 

If, then, we assume the true rule to be that the "known conditions" 
must be such as "plainly" to engender the "belief" that the land con- 
tained minerai deposits of such quality and in such quantity as would 
render their extraction profitable and "justify" expenditures to that 
end, my conclusion is that not only did the railroad officiais f ail to hâve 
the requisite "belief," but that the then "known conditions" were not 
calculated, and did not serve, "plainly" to engender such belief. 

It must be remembered, as aiready adverted to, that ail thèse lands, 
except three sections lying on the flank of the Elk Hills, were acquired 
by patents issued in the period between July 10, 1894, and December 
2, 1897. Though there was some oil produced in and about CoaUnga 
in 1896, the real "boom" in the fields occurred after the Kern River 
discovery in 1899. That discovery, marvelous in its nature, attract- 
ed great numbers of people to ail "possible oil territory," and every 
"indication," insignificant or otherwise, as well as countless acres of 
outlying and "wildcat" territory, became the subject of considération 
and "location" ; i. e., the posting thereon of "minerai location notices," 
but with no précèdent or concomitant "discovery." See United States 
V. McCutcheon (D. C.) 238 Fed. 575. Ail this, however, it must be 
remembered, occurred after ail the patents, except No. 111, the sub- 
ject of suit A-24, had been issued by the government. 

The truth is that, though on the west side of the San Joaquin Val- 
ley, even from the '60's, there had been occasional, sporadic, and al- 
most without exception commercially unsuccessful efforts to secure 
oil, maltha, and asphaltum, yet it remained for the Kern River excite- 
ment and the conséquent McKittrick discoveries in 1899 and 1900, to 
put the oil industry of that région upon the solid footing that it pos- 
sesses to-day. Early oil men, lacking greatly in expérience, in initia- 
tive, in willingness to assume unwarranted risks, clung to the outcrops 
and territory more or less immediately adjacent, and did not go down 
into the "plains," where most of the lands involved herein and nearly 
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ail of the really "rich oil territory" are situate. Under such circum- 
stances, in my judgment, the action of the railroad company in making 
application for the légal title to lands which, in a sensé at least, it was 
then equitably entitléd to, is not to be considered as violative, con- 
sciously or unconsciously, of the law as laid down in the Diamond Coal 
Co. Case. 

It should be observed again, for emphasis, that the railroad company 
was entitléd, in virtue of a "contractual" obligation (Burke v. South- 
ern Pacific Co., supra) whoUy performed as to it, to the receipt of 
the légal title to thèse lands, except such of them as might be "min- 
erai" or "otherwise appropriated." They had been returned by govern- 
ment surveyors as "nonmineral." Ail proceedings taken looking to 
their formai acquisition by the railroad company were had and taken 
in due course and in accordance with the existing requirements of law, 
as laid down by the Interior Department, and the usual publicity, by 
advertisement in newspapers and otherwise, was accorded. 

No objection to the patenting of any of thèse lands on the score of 
their minerai content was made by anybody, in so far as I can déter- 
mine, save a "blanket objection" made by one Benjamin, and passed 
upon in due course, adversely to his contention, by the Department of 
the Interior, and an objection made by the Tulare Land & Oil Com- 
pany, carefully considered and allowed in part and denied in part. 
Tulare Oil Co. v. S. P. Co., supra. None of the lands covered by the 
Tulare décision, it may be said, are involved herein. 

It thus appears that though, with respect to the lands applied for 
and awarded to the railroad company, and in suit hère, the "oil peo- 
ple" had notice of what was going on, yet no showing was made, at 
the time, by anybody, to the effect that the lands were oil lands and 
not patentable. This to my mind is démonstrative that, at the time of 
their acquisition, the "known conditions" were not such as "plainly" 
to "engender" the "belief" that expenditures in search of oil thereiii 
would be "justified." 

It must be remembered that the controlling test is, not that incau- 
tious and irresponsible individuals would be "wiliing" to take a chance 
and explore for oil, but that the conditions "should be such as would 
justify a man of ordinary prudence, not necessarily a skilled miner, 
in the expenditure of his time and raoney." Chrisman v. Miller, 197 
U. S. 313, 322, 25 Sup. Ct. 468, 471, 49 h. Ed. 770. If there were 
such men on the west side of the San Joaquin Valley, at the time pro- 
ceedings for patent were pending, so disposed with respect to lands 
involved in thèse suits, why did they not appear and contest the rail- 
road's claim to thèse lands? Why were they not then, as they hâve 
been in great numbers since 1899-1900, actually engaged in giving 
practical expression to their "belieî," engendered by an observance of 
the "known conditions" ? There is a homely proverb to the effect that 
"The proof of the pudding is in the eating." It may lack authoritative- 
ness herein, but it is surely not without appositeness. 

I am not inadvertent to the fact, of course, that the mère absence 
either of explorative efforts at the time, or asserted objection before 
the Interior Department, is not conclusive herein. It is pecuharly per- 
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suasive, however. Neither do I overlook the government's repeated 
contention that such explorative efforts, actually being carried on, 
within régional or even in some cases contiguous properties, taken in 
connection with observable physical and geological conditions, should 
hâve sufficed to "engender the belief" required. In the then state of 
the art of oil seeking, oil drilling and oil finding, however, I am con- 
strained to conclude that this is a fallacious assumption. We must teît 
men's minds as to being "justified" in the entertaining of "belief s" 
f rom "known conditions," by a référence to the state of the art and the 
state of knowledge and expérience and ability to drill for oil, as the 
same existed prior to patent, previous to 1899, and not as thèse fac- 
tors or any of them exist to-day. 

It is very easy, of course, for an eminent and scholarly geologist 
like Dr. Branner, of Stanford University, a man of unusual ripeness 
and maturity in science, to say that, if he had been asked in 1892, he 
would then bave said that he felt it "bis professional duty" to his 
client to include ail lands involved herein, among others, as "probable 
oil lands" — "warranting the expenditure of money necessary to de- 
velop them with the reasonable expectation of their yielding oil." It is 
a very différent matter, however, for this court now to say that such 
expression of opinion, coming even from such an acknowledged sci- 
entific authority, would, in the then practical state of the art, bave 
"justified" (not merely tnade "wiUing") men "of ordinary pru- 
dence" in the "expenditure of their time and money" (Chrisman v. Mill- 
er, supra) in the drilling of any particular section or tract of this land, 
or even at ail ; and yet that is what this court would hâve to say, with 
respect to each and every individual government subdivision, before 
it could righteously and justly award 3ie government a decree cover- 
ing such subdivision. 

The lands above referred to, lying in the Elk Hills, are subject, in 
the main, to the observations just indulged in. They were patented 
after the Kern River and McKittrick discoveries, but lie in such rela- 
tion to them, and their succeeding history has been such, as to justify 
the gênerai conclusion reached and detailed hereinabove. 

Many matters of asserted moment, looking to the question of the 
existence of actual fraud, but occurring subséquent to the issuance of 
patent, bave been introduced in évidence, as, for instance, the testi- 
mony in the Elk Hills Case, supra, etc. Having concluded that no 
fraud was committed by the railroad company in its acquisition of 
thèse lands originally, it is irrelevant now to enter into a close analy- 
sis of the conduct of some of its employés subséquent to that time. 
It might be suggested that the most serious challenge with respect to 
its good faith centers about the conduct of its land agent, Eberlein, in 
1903 and 190^, and as to that the décision in the Elk Hills Case, supra, 
seems to be opposed to any conscious wrongdoing on his part. 

Judge Van Fleet, now of this circuit, and formerly of the Suprême 
Court of California, when upon that bench, said in Truett v. Onder- 
donk, 120 Cal. 581, 588, 53 Pac. 26, 29: 

"The presumption is always agalnst fraud, a presumptlon approximating In 
strength to that of innocence of crime." 
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It is my deliberate and carefuUy formulated opinion that such pre- 
sumption has in no wise been met or overcome in thèse cases. Coun- 
sel for défendants will présent, and the court will sign, appropriate 
decrees of dismissal 



In re PEMBEKTON. 

(District Court, S. D. Florida. March, 1919.) 

Bankbuptct ®=3l88(3) — Ckeditoks' suit cheating prior lien. 

A creditors' blU and lis pendens flled more tUan four months prier to 
bankiuptcy of tlie Uebtor and at tlie time of commencement of an action 
at law, as autliorized by Gen. St. Fia. 1906, § 1961, to subject property eon- 
veyed by tbe debtor to the judgment in the action at law, held to create 
an équitable lien ou such property under the laws of the state enforceable 
as against gênerai creditors in bankruptcy, where followed by a judgment 
at law. 

In Bankruptcy. In the matter of S. L. Pemberton, bankrupt. On 
revievv of order of référée adjudging an équitable Hen in favor of the 
American National Bank of Tampa. Affirmed. 

McKay & Withers, of Tampa, Fia., for Wilson & Toomer Fertilizer 
Co. 

Hilton S. Hampton, of Tampa, Fia., for American Nat. Bank of 
Tampa. 

CAIvL, District Judge. The order of the référée adjudging the 
American National Bank of Tampa to hâve a lien by virtue of the bill 
of complaint filed by it July 10, 1918, is brought before me for review. 
The question of law to be decided is : Did the créditer, by filing 
its bill and notice of lis pendens, acquire an équitable lien upon the 
property sought to be subjected to its debt, and thereby is entitled to 
a préférence over the gênerai creditors of the bankrupt? 

There is no question but that the bill was filed more than four 
months before any proceedings in bankruptcy were taken to subject 
the property theretofore conveyed away by the bankrupt and a lis pen- 
dens filed, an action at law commenced seeking to reduce its claim to 
judgment, and that said action at law subsequently resulted in a judg- 
ment in favor of the bank. Under well-recognized rules of law the fil- 
ing by a judgment créditer of a bill to accomplish the object of the bill 
in this case, would constitute an équitable lien. 

The contention in this case is that because the complainant did not 
at the time of filing its bill hâve such judgment, nor a receiver appoint- 
ed, nor injunction issued, but filed its bill in the state court, pursuant 
to authority given in the state statute (section 1961, General Statutes 
of Florida), no such équitable lien exists. There can scarcely be any 
doubt that, had the bank procured the appointment of a receiver or 
the issuance of an injunction on its bill, such an équitable lien would 
hâve entitled the bank to a préférence, although no judgment at law 
had been obtained prior to the filing of the bill. As I understand the 

^SjFor ottier cases ses same toplc &, KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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law, the filing of such a bill by a creditor to subject property, the title 
to which is not in the name of the debtor, is an équitable levy upon such 
property, and vests in the complainant the right to hâve such property 
first applied to the payment of his debt, if he prevails. 

Under the gênerai rules of law a creditor before judgment could 
not maintain such a bill, nor does the act of the Législature of Florida 
vest the chancery side of this court with jurisdiction to entertain such 
a bill, but it does vest such jurisdiction in the state circuit court, and 
the bankruptcy law recognizes and enforces such liens given by state 
laws. Chancery was without jurisdiction to entertain such suits be- 
cause no lien existed prior to the creditor obtaining judgment, but the 
section of the General Statutes of Florida referred to vests this juris- 
diction in the state circuit courts where action at law has been com- 
menced. It was not the lien of judgment that gave priority to the credi- 
tor, but équitable lien created by the filing of the bill. I can see no 
just reason why the same effect should not be given to the bill fiied in 
the state court and the state statute. 

The order of the référée is aifirmed. 



THE ANNA C. MINOH (two cases). 
(District Court, W. D. New York. August 11, 1919.) 

1. Collision €=»73 — Beeaking Adeift of Moohbd Vessel Ceeates PsEsimp- 

TION OF Fault. 

A vessel whlch breaks adrlft and colUdes with another vessel is prima 
facie cliargeable with négligence, and is liable in damages, unless she 
proves that the accident was not preventable by a proper degree ot 
care and maritime skill. 

2. Collision <S=»68 — Vessel Beeaking Adeift not Liable when Moobed 

WTTH Best Judgmiint of Masteb. 

Where the captaln of a vessel has exercised his best judgment and sklll 
in her mooring she cannot ordlnarily be held liable for damages caused by 
her breaklng adrift althongh the resuit may show that his best judgment 
was erroneous. 

3. Collision <g=»68 — To Sustain Défense of Inévitable Accident on Ves- 

sel Beeaking Adeift, Reasonablb Cabe Sufficient. 

To sustain the défense of Inévitable accident in the breaking adrift of 
a vessel, it is not necessary that the highest degree of care and pré- 
caution should hâve been ex:ercised, but only reasonable care to avoid dan- 
ger falrly to be anticlpated Is required. 

4. Collision <g=x>68 — Vessel Beeaking Adeift by Beeaking of Ice Jam In- 

évitable Accident. 

The breaklng adrift of a steamer moored at an elevator In BufCalo river 
in early spring to discharge a storage cargo of wheat held due to In- 
évitable accident, and the vessel not liable for resulting collisions; it 
being shown that, whlle a freshet with running ice was to be anticipa ted, 
It was promptly guarded against by additional mooring Unes, which would 
probably hâve been sufflcient, but for a sudden rush of water and Ice, 
caused by the breaking up of a jam by a flre tug. 

Ss»For other cases see same toplc & KSY-NUHBEK lu ail Key-Nutubered Dieests & Indexes 
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In Admiralty. Suit for collision by the American Steamship Com- 
pany, owner of the steamer Théodore H. Wickwire, Jr., against the 
steamer Anna C. Minch and by William M. Tashenberg and Fred C. 
Tashenberg, owners of the launch Tashenberg Brothers, against the 
same. Decree for respondent. 

Brovm, Ely & Richards, of Bufïalo, N. Y. (John B. Richards and 
L. E. Coffey, both of Buffalo, N. Y., of counsel), for libelants. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, and Stan- 
ley & Gidley, of Buffalo, N. Y., for respondent and claimant. 

HAZEL,, District Judge. In thèse two libels in rem, which were 
tried together, it is alleged that the American Steamship Company, 
owner of the steamer Théodore H. Wickwire, Jr., and William M. 
Tashenberg and Fred C. Tashenberg, owners of the launch, or sup- 
ply boat, Tashenberg Brothers, sustained damage because of négli- 
gence in mooring the Anna C. Minch to the dock at the Electric 
Élevator in Buffalo, in conséquence of which she broke adrift dur- 
ing an ice flood, and without stopping, as it was possible for her to 
do, came into collision with them. The Wickwire (for short) is 
claimed to hâve sustained injury to the amount of $14,000, and the 
launch Tashenberg Brothers to the amount of about $5,0iD0. The 
mishap occurred between 5 and 6 p. m., March 27, 1916, at a point 
where the channel is approximately 200 feet wide. The master, first 
mate, and a seaman of the Minch (for short) were aboard at the time. 
In anticipation of the movement of the ice, extra Unes were put out 
during the forenoon to hold her to the dock, but she nevertheless 
broke adrift. The évidence shows that the Minch had been towed 
from her winter quarters at the Breakwall in the outer harbor, to 
the Electric Elevator, to unload her storage cargo of 225,000 bushels 
of wheat; one-half being unloaded before she broke adrift. She 
was a large freighter, fuUy 400 feet over ail, 50 foot beam, draft 16 
feet aft and 10 feet forward, 

The answer dénies négligence, and allèges inévitable accident or 
vis major, due to an extraordinary ice flood, and, specifically, that fire 
tugs, engaged in breaking the ice jam near where the steamer Minch 
was moored, caûsed unusual pressure against her bow, parting her 
cables and carrying her downstream; that her anchor could not be 
cast because when the cable was parted the anchor gear in the wind- 
lass room was injured. In no event, the amended answer allèges, 
could the anchor hâve held, or prevented the steamer from drifting 
after breaking away, because of the force of the current and the 
weight of the ice. 

In his opening statement proctor for respondent requested per- 
mission to amend the answer, so as to embody an admission that 
the Minch came in contact with the Wickwire and Tashenberg Broth- 
ers, or, in the alternative, that she struck the Wickwire, caustng her 
to coUide with the launch or supply boat. The amendment being al- 
lowed, proctor for libelant moved to amend the libel in the Tashen- 
berg Brothers Case, alleging that because of the collision between 
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the steamers the launch was caused to be set adrift. After a sug- 
gestion that a written amendment to the libel be filed, the taking of 
testimony proceeded. No amendment to the libel, however, was filed 
until nearly a year after the close of the testimony, after which an 
amended answer thereto was filed. Libelant at a later date moved to 
strike out certain parts of the amended answer, as varying from the 
amendment allowed at the trial. It was contended that the amend- 
ments made at fhe trial gave respondent the right to open and close 
the case, while the written amendment put upon libelants in the Tash- 
enberg Case the affirmative of the issue. This view, however, is not 
acceptable, and the motion to strike out is denied. 

The Minch had no steam up at the time of her accident, and when 
her lines parted, as the ice moved suddenly, she drifted stern first 
nearly 1^ miles to the foot of Main street, passing on the way 
through the Michigan street and Ohio street drawbridges without 
touching either; both bridges being hastily opened by the tenders 
to let her through. Before she broke adrift the fire tug Potter was 
engaged in breaking the ice congestion just abreast of the stern of 
the Slinch above the Ohio street bridge, while other fîre tugs were 
similarly engaged in other parts of the river. 

When the Minch in her drifting reached the Lackawanna Depot 
dock, about 500 feet from the Michigan street drawbridge, she struck 
the steamer Wickwire on her port bow, breaking her cables and 
causing her to drift. The launch, at the time of the collision, was 
fastened to the Wickwire's port quarter, and she, too, broke adrift. 
Ail three vessels then fîoated a short distance downstream towards 
the lake, when the Wickwire's port anchor took hold and her drift- 
ing was checked. Just prior to this, however, she had coUided with 
the steamer John B. Cowles, which was moored near the foot of 
Main street. The Cowles and Wickwire, with the barge Constitu- 
tion, lying near the Lackawanna freight sheds, completely blocked the 
river. The launch meanwhile had been crushed between the steamer 
Minch and the dock, in spite of efforts to avoid such injury. The 
Minch finally held fast in the ice at Main street. 

Liability is attributed to the Minch on the grounds that the freshet 
could easily hâve been anticipated by her master; that she was in- 
securely moored, her lines and cables being badly adjusted; that she 
was improperly equipped for an emergency of the character specified ; 
and that her drifting could bave been stopped before infîicting the 
injuries in question. 

[1] When a vessel breaks adrift and collides with another ves- 
sel, she renders herself liabJe to damages for the loss sustained, under 
the doctrine of The Louisiana, 3 Wall. 164, 18 L,. Ed. 85, unless 
it appears that her breaking away was due to inévitable causes which 
human agency could not hâve prevented. The vessel breaking adrift 
is required to rebut any prima facie évidence of négligence by 
proving that the cause of the accident was not preventable by a 
proper degree of care and maritime skill. In the English case of 
The Merchant Prince, 7 Asp. 208, after stating this rule— a ruie 
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pretty generally adopted in this country (Tbe Edmund Moran, 180 
Fed. 700, 104 C. C. A. 552)— the court says that it is necessary for 
the vessel proceeded against to show the cause of the accident, and 
also that the resuit was inévitable, or to show ail possible causes, 
one or the other of which produced the e.ffect, and that in each case 
the resuit could not hâve been avoided. 

Although the évidence in this case shows that the freshet was some- 
thing that should hâve been anticipated hy the master of the Minch, 
in view of weather conditions, it is believed that the fire tug Potter, 
in breaking up the ice jam near the Minch, released such a volume 
of ice and water that the mooring Unes of the vessel were broken, 
and that this sudden unexpected force could not hâve been fore- 
seen. Tliere was an unusual amount of ice and snow in the river in 
March, 1916; the ice at varions places being approximately five feet 
above the level of the water. The Weather Bureau reports show 
réduction of snow and ice by melting f rom 20 inches to three-eighths of 
an inch between March 24th and 28th. 

Walsh, cap tain of one of the fire tugs, who arrived on the scène 
at 6 p. m., almost an hour after the Minch broke adrift, said that it 
was the severest freshet he had seen in his expérience of 31 years; 
the current at this time running from 9 to 10 miles an hour. The 
witness Hyland, captain of the fire tug Potter, likewise swore that 
the ice at the Ohio street drawbridge, where the tug operated, seemed 
to he holding to the bottom ; that clampers about 10 feet square were 
standing out 5 or 6 feet above the level of the water; that he had 
difficulty in breaking up the ice, but that suddenly it came down 
swiftly against the drawbridge and he was unable to turn the tug 
around; and that at this time he saw the Minch drift quickly through 
the bridge. Other witnesses for respondent gave similar testîmony 
as to the severity of the weather conditions and velocity of the cur- 
rent, both at the time of the accident and during the ensuing night. 

On the other hand, there were crédible witnesses for libelants, 
familiar with ice floods and freshets in the river in other years, who 
had seen fire tugs blasting out ice jams, and who testified that other 
freshets had heen quite as severe. The witness Jackson, for instance, 
testified that the conditions were not unprecedented. He saw the 
Minch drift through the drawbridge, and said that the current was 
about 6 miles an hour, increasing to 8, and that he had seen ice con- 
ditions in the river quite as bad in previous years, and had assisted 
in breaking ice jams in the same locality. Wilson, superintendent 
of the Electric Elevator, testified that the ice jam was worse than 
any he had previously seen, tliough the current was not any stronger, 
nor the quantity of ice greater; and Fitzgerald, an employé who 
had lived ail his life in the vicinity, and Bridge Tenders Callahan 
and Stanton, swore that ice gorges were not infrequent in that part 
of the river in the spring of the year, although there had been none 
for several years. 

It may, however, be justly determined, considering the testimony 
in its entirety, that the freshet was unusually severe ; but in the spring 
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of the year freshets should be anticipated and guarded against by 
steamers moored in the river. The quantities of ice and the rapidly 
changing température on several days prior to March 27th, the thaw, 
the moving ice mentioned in the hake Survey Bulletin — a publication 
in the master's possession — should, and not improhably did, admonish 
him of the liability of injuiy to his vessel. Ûnquestionably he was,- 
therefore, to exercise such care and caution as were commensurable 
with the circumstances. 

Was the Minch securely fastened to the dock? She was originally 
fastened to the spile with wire cables and a manila line, such as were 
customarily used forward and astern in ordinary weather. At about 
10 a. m., however, owing to the threatening aspect of the weather, 
additional lines were put out; but libelant asserts that no turns of 
the Unes were made around the spiles, as there should hâve been in 
order to obtain greater résistance; that the loops at the ends of the 
lines were simply placed over the posts on the dock, and that the 
lines or cables hecame weakened and strained; that the strain was 
not equalized, and hence the moorings could not hold. Such claims 
of négligence are, however, not proven. 

The évidence shows that two mooring cables and a manila line 
were put out at each end, a yg-inch wire cable forward and a 1-inch 
wire cable aft, and extended from two mooring engines placed for- 
ward and aft; the 6-inch manila line extending from the windlass 
room. Two extra lines — a harbor 8-inch tow line and a lake hawser 
— were used in anticipation of the freshet ; such lines being suitably 
arranged with a bight to be used forward and aft. The mooring 
cables were slacked off the drum, a tum secured on the timber heads, 
a bight put out, and three parts extended to the dock. L,ines were 
arranged astern and abreast in practically the same way, while the 
side of the vessel was close to the dock, with her stem about 25 
feet therefrom. There is évidence showing that the strain on the 
hawser was equalized by pulling a suitable tackle of two double blocks 
in the windlass room, and that the 8-inch line was pulled taut on the 
dock — the cables with a winch and the manila line with the capstan. 

The master's testimony with référence to the additional lines and 
the manner of arranging them finds some support in the observa- 
tions of the witness Vantine ; but positive testimony by a master, who 
tells us what he did regarding the moorings, is ordinarily more satis- 
factory than the testimony of a witness who had no part in the actual 
opérations. The Fannie, 11 Wall. 242, 20 L. Ed. 114; The Morton, 
17 Fed. Cas. 9864; Wilder's S. S. Co. v. Low, 112 Fed. 173, 50 C. 
C. A. 473. The harbor master testified that the steamer in his opinion 
was well moored, considering that she was at the dock discharging 
cargo, and not in winter quarters, and Capt. Benham also expressed 
the view that the moorings were good and sufficient. 

[2] It is asserted, however, that hand power was inadéquate for 
equalizing the strain on the lines and cables, but this was the common 
method of equalizing strains on towlines by the use of tackle, and 
there was apparently no difficulty for the master, mate, and the sea- 
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man who assisted them, in tightening the Unes and cables. In my 
opinion, based on the évidence, the moorings were reasonably suffi- 
cient in number and quality for holding the steamer to the dock in 
anticipation of the freshet. In this connection it is also to be 
rememhered that, when a captain of a vessel has exercised his best 
judgment and skill, as in my opinion did Capt. Kelley, he cannot or- 
dinarily be held liable for damage sustained, although the resuit 
may show that his best judgment was erroneous. There are many 
adjudications in support of this principle. 

[3] To sustain the défense of inévitable accident it is not neces- 
sary that the highest degree of care and précaution should hâve been 
'exercised; the décisions holding that only reasonable care to avoid 
dangers fairly to be anticipated is required. The Grâce Girdler, 7 
Wall. 196, 19 L. Ed. 113. 

It is also contended that the steamer Minch was négligent in fail- 
ing to drop anchor after she went adrift and in having only one 
anchor available. It appears that a forward anchor was left at the 
breatwater, where the Minch had been during the entire winter, and 
that it is common practice to leave one anchor and chain there when 
vessels go into the harbor to unload, expecting to retum. Hence 
she is not to be condemned for conforming to such custom. If the 
anchor had been cast, and had succeeded in penet'rating the ice, it 
would, according to the évidence, probably not hâve stopped the 
drifting of the Minch, since the hottom of the river for a distance of 
about 1,600 feet downstream was of rock. The mate was ordered 
to let go the anchor as soon as the steamer went adrift, but could not 
do so, as the riding pawl had become meshed in the chain when the 
moorings parted, which prevented the anchor f rom running out. Even 
though in the excitement of the moment the master made a mistake 
and failed to instantly drop the anchor, such failure would not amount 
to actionable fault, as it cannot be definitely determined that such 
failure contrihuted to the collisions. 

Importance is attached to The William E. Reis, 152 Fed. 673, 82 
C. C. A. 21 ; hbelant claiming that hère, as in that case, the burden 
of proof resting upon the vessel to show that her breaking adrift was 
the resuit of vis major or inévitable accident has not been sustained. 
'In the Reis Case the court found that the fastenings, though orig- 
inally sufficient, became insufficient when the flood arose. But hère, 
as has been pointed out, additional lines were put out in anticipation 
of adverse weather, which were parted by the irrésistible force with 
which the ice and water came against the steamer when the ice jam 
was broken up hy the fire tug Potter. 

In The E. M. Peck, 228 Fed. 481, 143 C. C. A. 63, it appears that 
a thaw set in, breaking up the ice and creating unusual conditions, 
with the resuit that five additional lines were run out from the 
steamer; but the ice gorge nevertheless parted the lines. The court 
held that the drifting of the steamer was the resuit of inévitable acci- 
dent. In that case, it is true, several other steamers broke adrift; 
but the conditions were not precisely the same hère, as the other ves- 
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sels herein învolved, which were moored in the river, had out their 
winter moorings (chain and boom were used on the Kongo), and 
they were not similarly exposed to the force of the ice congestion. 
However, the anchor chain of the Kongo, a wooden vessel moored on 
the opposite side of the river from the Minch, parted, and the anchor 
of the steamer Hart, farther up the stream, also failed to hold. 

[4] The conclusion follows that libelants' contention that there 
was a lack of nantirai skill in mooring the steamer Minch is not sus- 
tained ; everything having been done which a careful and prudent 
man would do under like conditions. The movement of ice, true 
enough, was to be expected ; but the proofs are that reasonable pré- 
cautions were promptly taken to meet it, and the steamer would in 
ail probability hâve remained securely fastened to the dock, if the 
fire tug Potter, in breaking up the ice, had not produced at the 
Ohio Street bridge, just astern of the Minch, an unexpected rush of 
water and pressure of ice against the steamer's bow — a condition^ 
which the master of the Minch could not, in the exercise of ordinary 
care, hâve foreseen. In my judgment the breaking adrift of the 
vessel in his charge and under his control was the resuit of inévitable 
accident; nor were the injuries sustained by libelants in conséquence 
of such accident due to his négligence. 

The libel is dismissed, with costs. 
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PARIS V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. September 1, 1919.) 

No. 5272. 

1. Cbiminal law <ê=5371(1), 374 — Evidence of similak offense to prove in- 

tent must be concltjsive. 

While proof of the commission of like offenses by a défendant at about 
the same time that he Is cliarged witli commission of the offense for which 
he is on trial may be received to prove unlavirful Intent, such évidence ot 
another distinct offense must be plain, clear, and conclusive, and évidence 
of a vague and uncertaln character is never admissible. 

2. Criminal law ©=374 — Evidence of aerest fob pbioe offense and dis- 

CHABGE inadmissible. 

On trial of défendants, chargea with unlawfully carrying on the busi- 
ness of dealers in narcotics, the admission of évidence that they were ar- 
rested for a similar offense in another district nlne months before, where 
they were not indleted and were diseharged, held error, under the rule that 
vague and uncertain évidence of other offenses is Inadmissible. 

3. Poisons <S=9 — Evidence of possession of morphine insufficient to 

prove unlawful dealing. 

Evidence that défendants, charged as unlawful dealers In narcotics, 
several months before in another district had a considérable quantity of 
morphine in their possession, hcld incompétent, where it was shown that 
they were habituai users of the drug. 

4. Criminal Law ©=1129(3) — ^Assignment of erkoks cleaelt desiqnating 

OBJECTION CONSIDEBED. 

An assignment of error In the adnaisslon of clearly prejudiclal évi- 
dence in a criminal case wlll not lie dlsregarded, where, while not techni- 
cally complylng with rule 11, by setting out the évidence, it accompllshea 
the object of the rule by clearly deslgnatlng it and the ground of objection. 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Criminal prosecution by the United States against L. W. Paris. 
Judgment of conviction, and défendant brings error. Reversed. 

Giddings & Giddings and J. Q. A. Harrod, ail of Oklahoma City, 
Okl., for plaintiiï in error. 

John A. Fain, U. S. Atty., of Lawton, Okl., and Frank E. Rans- 
dell, Asst. U. S. Atty., of Oklahoma City, Okl. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. Separate indictments were found 
against the défendant below, L. W. Paris, and his wife, Mary Paris, 
for the same alleged violation of Harrison Anti-Narcotic Act Dec. 
14, 1914, c. 1, 38 Stat. 785 (Comp. St. §§ 6287g-6287q). The charge 
against each of them was that in the county of Oklahoma, in the 
Western district of Oklahoma, he and she on January 12, 1918, car- 
ried on the business of a dealer in opium and cocoa leaves, and the 
derivatives, compounds, and préparations thereof, without first having 
paid the spécial tax therefor, and without registering with the col- 
lector of internai revenue for the district of Oklahoma. They were 
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tried together. There was évidence that each of the défendants was 
and had long been constantly addicted to the use of morphine in 
large quantities ; that a policeman in December, 1917, took eut of a 
handbag in their room in a hôtel in Oklahoma City a bottle of mor- 
phine, and found two other small boxes of morphine and a hypodermic 
syringe in their bed; that in the month of January or the early part 
of February, 1918, another policeman saw the défendant Paris put 
some bottles of morphine and a hypodermic syringe on a 2x4 inside 
the f ence near the sidewalk on which he stood in Oklahoma City ; and 
that on the 15th day of February, 1918, Mrs. Paris sold a bottle of 
morphine to Daisey Allen at the latter's résidence in Oklahoma City 
for $10, promised to bring her some more morphine, and two days 
later retumed, when she was arrested. The defendant's witnesses 
admitted that the défendants were addicted to the use of morphine, 
but testified that^they never sold any. There was other évidence in 
the case, but no direct évidence of any other sales by Mrs. Paris, and 
no direct évidence of any sale of any opium, cocoa leaves, or any 
derivatives, compounds, or préparations thereof, or of any other 
dealing therein than the purchase thereof for the personal use of him- 
self and his wife, by the défendant Paris. The jury found the de- 
fendant Paris guilty, and his wife not guilty, and he was sentenced to 
imprisonment for a term of two years. 

During the présentation of the évidence in chief for the govern- 
ment, the court below admitted, over the objections and exceptions 
of the défendant Paris that this évidence related to a situation and 
transaction without the Western district of Oklahoma, that it was 
incompétent, irrelevant, and immaterial, and had no bearing upon the 
issue in this case, testimony to this efïect: At Tulsa, in the Eastem 
district of Oklahoma, ahout the 25th or 26th of March, 1917, Paris 
went to the railroad station, bought a ticket to Memphis, Tenn., 
checked his handbag, and came out of the station with his wife. Then 
and there a police officer arrested them, took them to the police sta- 
tion, took the check for his handbag from Paris, went to the station, 
seized and opened his handbag, and found therein 20 bottles of mor- 
phine; went to the hôtel where Mr. and Mrs. Paris were boarding, 
and found in their rooms 6 bottles of morphine. At the trial of this 
case thèse bottles were exhibited to the jury. There was no évidence 
that either of the défendants ever sold any morphine at Tulsa, there 
was no évidence that the situation and transaction at Tulsa was con- 
nected in any way with that at Oklahoma City, there was uncontra- 
dicted évidence that Paris was taken before a commissioner and bound 
over at Tulsa, that he gave bail, that the Grand Jury did not ittdict 
him, that his bail was discharged, and that he was not f urther prose- 
cuted on account of the Tulsa raatter. At the close of the trial the 
court instructed the jury, relative to the évidence concerning the acts 
at Tulsa, that they should not consider that évidence unless they 
found that there was a scheme to carry on — 

"this business there that was a part of, or Included, Oklahoma City or county 
hère, and the évidence of the transaction at Tulsa was simply an indication 
of what was going on in this district, or of a plan to carry It on in this district ; 
but if it was just an isolated and independent matter, and had no relation with 
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any deallng of that eharacter over hère in OUlahoma City, then you wiil élimi- 
na te it entirely from your minds." 

The admission of this évidence relative to the Tulsa affair is speci- 
fied as error, and it is difficult to discover any rule or principle upon 
which its admission can be sustained. 

[1] The gênerai rule is that évidence of the admission by a défend- 
ant of an offense similar to that for the alleged commission of which 
he is on trial is not admissible to prove his commission of the latter 
offense. Boyd v. United States, 142 U. S. 454, 456, 457, 458, 12 Sup. 
Ct. 292, 35 L. Ed. 1077 ; Hall v. United States, 150 U. S. 76, 81, 82, 
14 Sup. Ct. 22, 37 Iv. Ed. 1003 ; 16 C. J. 586, § 1132. To this gênerai 
rule there are exceptions. One of them is that, where the criminal 
intent of the défendant is indispensable to the proof of the offense, 
proof of his commission of other like offenses at about the same time 
that he is charged with the commission of the offense for which he is 
on trial may be received to prove that his act or acts were not innocent 
or mistaken, but constitute an intentiond violation of the law. In 
cases falling under such an exception to the rule, however, it is essen- 
tial to the admissibility of évidence of another distinct offense that 
the proof of the latter offense be plain, clear, and conclusive. Evi- 
dence of a vague and uncertain eharacter regarding such an alleged 
offense is never admissible. Baxter v. State, 91 Ohio St. 167, 110 
N. E. 456; State v. Hyde, 234 Mo. 200, 136 S. W. 316, Ann. Cas. 
1912D, 191; 16 C. J. 592; People v. Sharp, 107 N. Y. 427, 469, 14 
N. E. 319, 1 Am. St. Rep. 851 ; State v. La Page, 57 N. H. 245, 
259, 24 Am. Rep. 69; Fish v. United States, 215 Fed. 545, 549. 132 
C. C. A. 56, L. R. A. 191 5 A, 809. Such évidence tends to draw the 
attention of the jury away from a considération of the real issues on 
trial, to f asten it upon other questions, and to lead them unconscious- 
ly to render their verdicts in accordance with their views on false 
issues rather than on the true issues on trial. Speaking of évidence 
of other similar offenses, the Circuit Court of Appeals of the First 
Circuit, in the case last cited, well said : 

"Evidence of this eharacter nécessitâtes the trial of matterg collatéral to 
the main issue, is exceedingly prejudicial, is subject to being misused, and 
should be received, if at ail, only in a plain case." 

[2] Under thèse rules the évidence relating to the situation and 
transactions of the défendant below and the police ofïicers at Tulsa 
on the 24th and 25th of March, 1917, was clearly incompétent, irrele- 
vant, and prejudicial : (1) Because it fails to prove any sale of or 
dealing in any narcotics at Tulsa by either of the défendants ; (2) be- 
cause no proof or évidence was produced at the trial that the situation 
or transactions at Tulsa in March, 1917, were in any way a part of 
or connected with the alleged sale of the bottle of morphine by Mrs. 
Paris to Daisey Allen in Oklahoma City on February 15, 1918; and 
(3) because the intent of the défendants, or either of them, was not 
an essential élément of the offense with which they were charged in 
the case at bar. 

From this conclusion counsel for the United States seek to escape 
in numerous ways. They argue that the matters in the Tulsa evi- 
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dence were admissible under the décision of the Circuit Court of Ap- 
jïeals of the Fourth Circuit in Day v. United States, 229 Fed. 534, 
143 C. C. A. 602. In that case Day was tried and convicted of carry- 
ing on the business of a wholesale liquor dealer in 1910 and 1911. In 
the trial the government proved four sales of liquor by tlie défendant 
without a license, and the payment therefor in the district, and vvithin 
the jurisdiction of the trial court, in 1909. The Circuit Court of Ap- 
peals first held this évidence incompétent and irrelevant, and directed 
a reversai of the judgment. 220 Fed. 818, 819, 136 C. C. A. 406. On 
a motion for rehearing its attention was called to the rule in Ledbetter 
v. United States, 170 U. S. 610, 612, 18 Sup. Ct. 774, 42 L. Ed. 1162, 
that under an indictment charging a forbidden sale or sales upon a 
day certain évidence of sales within the jurisdiction of the court pre- 
vious to the day specified in the indictment and within the time fixed 
by the statute of limitations is admissible to prove the offense charged, 
and because the four sales in 1909 were previous to the day specified 
in the indictment, and were within the time fixed by the statute of lim- 
itations, and the évidence of them was therefore compétent as direct 
évidence of the substantive offense charged, the Court of Appeals 
held the évidence of them admissible. The décision and opinion in 
that case, however, is neither controlling nor persuasive upon the ques- 
tion of the admissibility of the évidence of the Tulsa transactions in 
this case: (1) Because the latter transactions were not within the 
jurisdiction of the court below and évidence of them was not direct 
évidence of the offense charged in this case ; (2) because the évidence 
of thèse transactions was barren of any évidence of any sale at Tulsa 
and hence of any similar offense, while in Day's Case there was con- 
clusive évidence of four sales in 1909; and (3) because the évidence 
of the transactions at Tulsa was vague and uncertain, while that in 
Day's Case was clear and conclusive. 

[3] Counsel for the United States contend that the évidence of 
the possession of the 26 bottles of morphine at Tulsa in March, 
1917, was compétent to prove the intent of the défendants to carry 
on the business of a dealer in morphine at Oklahoma City on Febru- 
ary 15, 1918, more than nine months after the transaction at Tulsa. 
The évidence relative to this contention is that thèse défendants were 
addicted to the use of morphine in large quantities, sometimes to 
the amount of a hottle a day ; that they kept with them and used this 
morphine constantly; that they had never been in Oklahoma City in 
March, 1917, when they were at Tulsa; that at that time and place 
they had bought their tickets for Memphis, Tenn., checked their hand- 
bag containing 20 of Ihe 26 bottles, and left it at the railroad station ; 
and that they had the other 6 bottles in their room at the hôtel. If, 
upon this évidence, a jury should find that thèse défendants had the 
intent to carry on the business of a dealer of morphine in Oklahoma 
City, or elsewhere, it would be the duty of the judge on the receipt 
of such a finding to set it aside, for there would be no substantial 
évidence hère to sustain it. This évidence was not admissible as évi- 
dence of the evil intent of the défendants in the case at bar. 

[4] Counsel argue that the sixth assignment of error, on which the 
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challenge of the évidence relative to the Tulsa transaction rests is 
insLifficient, because it fails to set forth the substance of the évidence 
erroneously admitted, as required by rule 11 of this court (188 Fed. 
ix, 109 C. C. A. ix). But that assignaient clearly states that the error 
to which it is directed is the admission over the objection and ex- 
ception of the défendants of the testimony of a witness that the de- 
fendant was caught with the bottles of morphine in his possession at 
Tulsa, in the Eastern district of Oklahoma, a long time previous to 
his appréhension and arrest in the Western district. This assignment 
may not constitute a strict technical compliance with the literal terms 
of rule 11, but it accomplished the object of that rule; it gave fair 
notice to counsel and court of the claim of error which has been dis- 
cussed, for the record contained évidence concerning only one trans- 
action, and at only one time, when at Tulsa the défendant was caught 
with bottles of morphine. This is an important case to the défendant. 
It involves his imprisonment, his deprivation of liberty, for 2 years. 
The counsel for the United States hâve not been misled regarding, or 
ignorant of, the claim of error to which this assignment points, and 
this court is unwiUing to disregard it on account of the harrnless de- 
fect in the assignment. 

Counsel also object to the considération of this error in the trial, 
because no objection was made and no exception was saved to the 
greater part of the testimony concerning the transaction at Tulsa. 
But the record disclosed the fact that, by repeated and ample objec- 
tions to ail the proposed évidence on this suhject before any of it was 
introduced, the défendants challenged its admission and excepted to 
the ruling of the court which admitted it. They objected to its con- 
sidération because the évidence on this subject to which counsel ob- 
ject was afterwards admitted without objection. But counsel for the 
défendants more than once objected to it, and contended against its 
admission, and never withdrew their objections. When the court 
decided that it should be admitted, they took their exception. Under 
the rules and practice in the fédéral' courts, this was sufficient to entitle 
them to a review of the ruling. It was unnecessary for them there- 
after to object to any évidence relating to the Tulsa transaction on 
the grounds stated in their overruled objections, whether that évidence 
was introduced once or many times. 

This évidence of the transactions and situation at Tulsa was in- 
compétent, irrelevant, and clearly prejudicial. It was not withdrawn 
from, but was submitted to, the jury in the charge of the court, al- 
though there was no évidence whatever Connecting the Tulsa trans- 
actions with the transaction at Oklahoma City. 

The judgment below must therefore he reversed, and the case must 
be remanded to the court below, with directions to grant a new trial ; 
and it is so ordered. 
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PHILADELPHIA & READINO COAL & IKON CO. v. KBVEB. 

(Circuit Court of Appeals, Second Circuit. April 22, 1»19. On Reliearing 

April 28, 1919.) 

No. 202. 

1. PtEADINO <@=>111 JUDGMENT ON PLEA IN ABATEMENT TO BE BENDEKED IN 

CONFOEMITY TO STATE PEACTICE. 

In conformity wltli Code Civ. Proc. N. T. | 498, wlilcli permlts facts in 
abatement to be pleaded In the answer, together with défenses on the 
merlts, the Judgment of a fédéral court in tliat state on overruling a 
plea in abatement, ralsing an Issue of fact as to the Jurlsdiction of the 
court over the person of défendant, should be that défendant answer over. 

2. Pl-EADINa <S=>339 LEAVE to WITHDEAW ANSWEE and file plea in ABATE- 

MENT IN DISCRETION OF COUET. 

If a défendant asks leave to withdraw his appearance and answer, and 
to file a plea in abatement, having had Icnowledge of the defect when he 
answered, the court may or may not grant leave, and should not if It 
knows that défendant had such knowledge and that the motion Is made 
In bad faith. 

3. Pleadino <g=>lll — On ovebrumnq plea in abatement, ebbob to eefuse 

BIGHT of DEFENDANT TO ANSWER OVEE. 

After granting leave to a défendant to withdraw its answer and flle 
a plea in abatement for want of jurisdietion over its person, it was er» 
ror for the court, after overruling the plea, to refuse to permit défendant 
to answer over on the merits, and to enter judgment absolute on the plea 
to jurisdietion. 

4. COBPOEATIONS <S=>665(2) — SeEVICE on DESiaNATED AGENT OF FOEEION COR- 

POEATION VALID, THOUQH CAUSE OF ACTION ABOSE IN OTHER STATE. 

Under New York General Corporation Law (Consol. Laws, c 23), re- 
quiring foreign corporations to designate an agent on whom service may be 
made, service on such agent is good, although the cause of action sued 
on arose in another state. 

Manton, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Katherine Kever, widow of George Kever, against the 
Philadelphia & Reading Coal & Iron Company. Judgment for plain- 
tiff, and défendant brings error. Reversed. 

Certiorari denied 250 U. S. 665, 40 Sup. Ct. 13, 64 L. Ed. . 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for plaintifï in error. 

Baltrus S. Yankaus and Seabury, Massey & Lowe, ail of New York 
City (Albert Massey, of New York City, of counsel), for défendant in 
error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error taken by the défend- 
ant, a corporation of the state of Pennsylvania, to a judgment for $19,- 
081.04 assessed against it by a jury as upon a default, as damages for 
the death of George Kever, caused by its négligence, when employed by 
it in Schuylkill county, Pa., in favor of his .widow, the plaintiff, and 

^:=3Far other cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgesta & ladexes 
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his six infant children. A bitter contest was carried on between the 
parties for three years, the successive steps of which it will not be nec- 
essary to consider. 

April 14, 1915, the summons issued. May 22, 1916, the trial began, 
continued for six days, and ended in the disagreement of the jury. The 
plaintiff having sworn at the trial that her husband was a naturalized 
citizen, the defendant's attomey telegraphed to the défendant in Potts- 
ville, Schuylkill county, to investigate, and received a reply from its 
claim agent that Kever had taken out first papers June 7, 1902, but had 
never been naturalized. 

August 22, 1916, on defendant's motion, it was permitted to with- 
draw its gênerai appearance and answer and file a plea in abatement to 
the jurisdiction of the court, on the ground that the plaintifï, being an 
alien, could sue the défendant, an inhabitant of the state of Pennsyl- 
vania, only in the District Court of the United States of the district in 
which it resided, viz. in the Eastern district of Pennsylvania. January 
17, 1917, the court overruled the plea; it having been shown that 
George Kever had been duly naturalized in Schuylkill county, Pa., 
June 7, 1902, no final papers Seing required of him under section 2167, 
Rev. Stat. U. S. 

May 4, 1917, an order was entered, on defendant's motion, reinstat- 
ing the answer which it had been given leave to withdraw and placing 
the case on the calendar for trial. April 13, 1918, the court entered 
an order vacating the order of May 4, 1917, and directing judgment 
absolute in favor of the plaintifï upon the defendant's plea to the juris- 
diction, and directing the United States marshal to summon a jury to 
assess the plaintiff's damages. 

The trial judge believed that the defendant's agents in Pennsylvania 
must hâve known from the records there that Kever had been na- 
turalized June 7, 1902, and that they misled the defendant's attorney 
h ère to whom no bad faith is imputed, on that point. He said: 

"It does not seem, therefore, that upon the présent call of the calendar the 
case should be dismissed for lack of proseeutlon, when the défendant has, 
through the plaintiff's inability to prosecute, been allowed to présent a dé- 
fense upon the nierits, which it had voluntarily abandoned and refused to 
urge, while the défendant could insist that the plaintiff's décèdent was not a 
citizen. In other words, the défendant refused to aecept the jurisdiction of 
this court so long as ground of objection thereto arose, but, upon reaiizing 
the plaintiff's lack of abillty to proceed against It, it now accepts the juris- 
diction of the court for the sake of asklng that the action be dismissed. 

"This would certalnly work an unjust resuit, and the défendant has no 
purely légal right to insist upon the opening of his default and his restoration 
to a position from which an unjust resuit would proceed. Upon the circum- 
stances, it muât be held that the order reinstating the defendant's answer 
should be vacated, and the plaintiff given judgmeni; upon the defendant's 
plea to jurisdiction, which admitted, in effect, liabillty, when presented as 
it was in this case. 

"Under thèse circumstances the plaintiff's application for judgment should: 
now be granted, and a jury called to assess the plaintiff's damage, in order 
that the amount might be entered in said judgment" 

The learned judge seems to hâve thought that the défendant had an 
élection either to stand on the question of the jurisdiction of its person 
or to défend on the merits, and that if it insisted on the one position it 
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waived the other. We shall examine this question presently. Let us 
consider the foregoing steps in the case in succession. 

The order of August 22, 1916, permitting the défendant to wîthdraw 
its gênerai appearance and answer and file a plea in abatement, was 
within the discrétion of the court. If, when the motion was made, the 
défendant knevv that the plaintiff was a citizen, the motion should not 
hâve been granted. We said on this subject in Lehigh Valley Railroad 
Co. V. Washko, 231 Fed. 42, 46, 145 C. C. A. 230, 234: 

"In the Yensavage Case the majority of the court called attention to the 
proposition that, when facts appeared which indlcated that the plaintiff 
had improperly brought the action in that District Court, the court might in- 
qulre wbether the défendant, when it appeared, joined issue, or went to trial, 
did hâve lînowledge or information sufflcient to form a bellef that the ac- 
tion was belng prosecuted in the wrong court, on whlch distinct Issue plain- 
tiff had the rlght to be heard if he so desired. Indeed, the court might prop- 
erly suspend the trial to enable plaintiff to produce witnesses on this issue. 
This Is undoubtedly correct; if défendant with such knowledge or informa- 
tion takes no atep to put a stop to the further prosecutlon of the suit, he 
must be deemed to hâve waived his rlght. Moreover, this distinct lasue la 
one which the judge hlmself may hear and détermine at the trial, as he would 
on affidavlts If it were ralsed before the trial. It not infrequently happens 
that plaintiff avers that he is a résident of a particular district, whereupon 
the défendant on motion shows conclusively by affidavlts that the averment 
is untrue and dlsmlssal follows. 

"In the Yensavage opinion, however, there Is a phrase which should not 
be broadly Interpreted. It Is said that the disposition of the motion to with- 
draw the gênerai appearance for the cause stated would 'rest In the discré- 
tion of the court' If this be taken as meaning that the trial judge, taking 
the évidence,, exercises his judgment thereon, it is correct ; but this court 
is not to be understood as holding that there is any further 'discrétion' to be 
exercised. If it appears by the proof that at the time défendant appeared 
and prosecuted its défense on the merits it had neither knowledge nor in- 
formation sufficient to form a belief that plaintiflC's averments of citlzenship 
and résidence were untrue, it is assertiug a rlght which it had never waived, 
and déniai by the court of the relief to which that rlght entltled It would be 
réversible error." 

The order of May 4, 1917, was right, because the only judgment that 
could hâve been entered on this plea in abatement was that the défend- 
ant should answer over, the common-law judgment of respondeat ous- 
ter. Andrews' Stephens on Pleading, § 97. The plea very properly 
concluded as follows : 

"Wherefore défendant prays that said plea be sustained, that this cause of 
action bâ dismlssed, and, if the same be overruled, the défendant hâve leave 
to answer over upon the merits." 

The order of April 13, 1918, dîrecting judgment absolute in the 
plaintifï's favor upon the plea to the jurisdiction, was improper. It 
was an interlocutory judgment, quod recuperet. No such judgment 
could be entered on that plea. The défendant was entitled to answer 
over. Its answer, formerly withdrawn, had been reinstated, and could 
only be got rid of by motion for judgment on it as frivolous under sec- 
tion 537 of the New York Code of Civil Procédure, or by motion to 
strike it out as sham under section 538. It was good both in form and 
substance, and neither frivolous nor sham. 

A défendant who pleads on the merits waives his right to file a plea 
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in abatement; but he does not, by filing a plea in abatement, waive 
his right to plead on the merits, and he cannot be deprived o£ this right 
by the court. Upon incongruities of pleading in this connection Mr. 
Justice Daniel said in Sheppard v. Graves, 14 How. 505, 510 (14 L. Ed. 
518) : 

"The incongruities in practiee, ■which mark the progress of this case in the 
court below, are rauch to be regretted, as having a tendency to confound the 
proceedings in courts of justice; proceedings calculated to define and dis- 
tinguish the rlghts of parties litigant, and to conduet the courts to a correct 
adjudication upon those rights; proceedings indeed founded upon, and as it 
were sanctified by, an expérience of their usefulness, and even of their neces- 
elty. Thus it has ever been received as a canon of pleading that matters whlch 
appertain solely to the jurlsdlction of a court, or to the dlsabillties of the 
suitor, should never be blended wlth questions whlch enter essentially into the 
subjGct-matter of the controversy, and that ail défenses invoiving Inquiries 
into that subject-matter Iraply, nay admit, the competency of the parties to 
instituts such inquiries, and the authority of the court to adjudieate upon 
them. Hence it is that pleas to the jurlsdlction or in abatement, are dcemed 
Inconsistent wlth those which appertain to the merits of a cause ; they are 
trled upon différent vlews as to the relations of the parties, and resuit in dif- 
férent conclusions. A strlking illustration of the mischlefs flowlng from the 
departure from the rule just stated Is seen In the practiee attenipted In the 
case before us. If it could be Imagined that the plea to the jurisdiction and 
the plea to the merits could be regularly eommitted to the jury at the same 
time, the verdict might involve the foUowing absurdities: Should the flndlng 
be for the plalntifC, the judgment would, as to the défendant, be upon one issue 
that of respondeat ouster, and upon the other that he pay the debt, as 
to the justice of whlch he was comraanded to answer over. Should the 
flndlng be for the défendant, the judgment upon one Issue must be that 
the debt was not due, and upon the other that the court called upon so 
to pronounce had no authority over the case. So that in either aspect 
there must, under this proceeding, be made and determined one issue which is 
incongruous with and immaterial to the other. A practiee thus fraught wlth 
confusion and perplexity, and one endangering the rights of suitors, it is ex- 
ceedingly désirable should be reformed, and we are aware of no standard of 
reforraation and iniprovement more safe and more convenient than that which 
is supplled by the time-tested rules of the common law ; and by one of those 
rules, believed to be without an exception, it is ordained that objections to 
the jurisdiction of the court, or to the competency of the parties, are matters 
pleadable in abatement only, and that if, after such matters relied on, a dé- 
fense be interposed in bar and going to the merits of the controversy, the 
grounds alleged in abatement become thereby immaterial, and are waived." 

[2, 3] If a défendant asks the court for leave to withdraw his ap- 
pearance and answer and file a plea in abatement, having had knowl- 
edge of the defect he proposes to plead before he appeared and answer- 
ed, the court may or may not give leave. If the court knows that he 
had such knov^fledge, and that the motion is made in bad faith, it should 
certainly refuse the leave. Now in this case there was nothing to show 
any bad faith on defendant's part when the court permitted the gênerai 
appearance and answer to be withdrawn ; but after the trial of the plea 
in abatement the court did know as much as it ever learned on the sub- 
ject of the defendant's bad faith. Still there was nothing then that 
could be donc but to permit the défendant to answer over and proceed 
to trial. It was error to enter the judgment absolute on the defendant's 
plea to the jurisdiction. 

[4] The plaintiff in error has asked us, in case the cause cornes back 
for a new trial, to décide whetlier the service of process upon the agent 
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designated by it under the law of the state of New York (gênerai Cor- 
poration Law [Consolidated Laws, c. 23] § 16) was good. The con- 
tention is that, it being a foreign corporation engaged in interstate com- 
merce, service on the designated agent hère is good only in case of 
suits for causes of action arising in New York, whereas the cause of 
action sued on arose in Pennsylvania. Judge Learned Hand has de- 
cided to the contrary in the District Court for the Southern District 
in the case of Smolik v. Philadelphia & Reading Ry. Co., 222 Fed. 148, 
as has the Court of Appeals of the state of New York in Bagdon v. 
Philadelphia & Reading Ry. Co., 217 N. Y. 432, 111 N. E. 1075, L. R. 
A. 1916F, 407, Ann. Cas. 1918A, 389. We concur in this conclusion. 
The judgment is rêver sed. 

MANTON, Circuit Judge (dissenting). The défendant in error has 
judgment for $19,081.04 assessed by a jury pursuant to an order enter- 
ed April 13, 1918, vacating an order of May 4, 1917, which latter order 
was granted upon motion of the plaintiff in error reinstating the answer 
which it had previously filed. This answer the plaintiff in error had 
withdrawn upon its own motion. 

The action was commenced on April 14, 1915, and after several dila- 
tory pleas a trial was had on May 22, 1916, when the jury disagreed. 
The various pleas interposed by the plaintiff in error were as follows : 

Its first plea was served as a plea to the jurisdiction on June 15, 1915, 
which was returned by the défendant in error because it was not serv- 
ed within 20 days after the service of the summons and complaint. 
This plea was alleged to be an "invasion of the defendant's rights un- 
der the Constitution of the United States, particularly section 1 of the 
Fourteenth Amendment to the Constitution," in compelling the plain- 
tiff in error to respond in suit. This plea was finally considered and 
overruled. 

The plaintiff in error then filed its answer, a plea to the merits, and 
a trial was had as aforesaid. At this trial, the défendant in error tes- 
tified that her husband was a citizen; that his naturalization papers 
were in their home in Pennsylvania. The plaintiff in error, suspicions 
of the truth of this statement, had its investigators make inquiry at 
Pottsville, Pa., to find the truth or falsity of this claim. Through mis- 
take, or ignorance, or willful conduct, it was said to hâve been reported 
to counsel for the plaintiff in error that the intestate was not a citizen. 
The plaintiff in error then moved to withdraw its gênerai appearance 
and filed a plea in abatement of the jurisdiction of the court, on the 
ground that the intestate, being an alien, could sue inhabitants of Penn- 
sylvania only in the District Court of the United States in the district 
in which he resided, namely, the Eastern district of Pennsylvania. Up- 
on the trial of this issue, it was shown that the intestate was a natural- 
ized citizen, and had been one since June, 1902. The public records 
in Pottsville indicated this. 

Thereafter, and on May 4th, on motion of the plaintiff in error, the 
answer was reinstated and the cause placed on the calendar for trial. 
The case was reached for trial on January 7, 1918. On the cal! of the 
calendar, défendant in error moved for judgment against the plaintiff in 
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crror upon the record including the former motions, and asking for a 
jury to assess the damages. The plaintiff in errer moved to dismiss the 
complaint. The court disposed of this application by stating that, if 
the défendant in errer was net ready or unable to go on with the trial, 
the plaintifï in error was entitled to a dismissal for lack of prosecution, 
but not on the merits. Promptly, then, on January 15, 1918, the plain- 
tiflf in error moved to dismiss for lack of prosecution. The défendant 
in error made a counter motion for leave to reargue, on additional f acts, 
the motion made on December 27, 1916, for judgment by default. The 
défendant in error's theory was that upon liie trial of the plea it was 
demonstrated that the certifîcate and affidavit upon which the plea to 
jurisdiction, based upon the alienage of the intestate was made, were 
false, and that the court was thus imposed upon, and should therefore 
deny the application previously made to file the plea to the merits upon 
a reconsideration. 

Because of thèse dilatory tactics and pleas, which were without merit, 
it appears that the défendant in error, who had expended some $2,000 
in cash disbursements for the prosecution of this action, found herself 
without funds, and, worse still, without witnesses, because of this long 
delay. The witnesses had scattered about the country, and the défend- 
ant in error was no longer in a position to présent the case as she did 
when it was fîrst tried. A widow and six children, who had, at least, 
made out a prima facie case, were to be deprived of just compensation 
for the loss of a husband and father, if the motion of the plaintiff in 
error to dismiss for lack of prosecution prevailed. Thèse conditions 
were not of the making of the défendant in error, but were due to the 
course of conduct of the plaintiff in error. 

The plaintiff in error was doing business in the state of New York 
for years prior to the death of the intestate, selling coal and maintain- 
ing coal yards in varions places in this state. It had an agent designat- 
ed upon whom service might be made. The law was settled for the 
guidance of the District Judge when this fîrst plea was interposed, and 
this, in an action against the same plaintiff in error, in which the same 
attorneys appeared for it. Smolik v. Phila. & Reading C. & I. Co. (D. 
C.) 222 Fed. 148. 

When the trial took place in May, 1916, the same plea was urged. 
The Court of Appeals of the state of New York had then decided 
against the same contentions of this plaintiff in error. Bagdon v. Phila. 
& Reading C. & I. Co., 217 N. Y. 432, 111 N. E. 1075, L. R. A. 1916F, 
407, Ann. Cas. 1918A, 389. The opinions of thèse two cases were cit- 
ed with approval in the Suprême Court of the United States (Penn. Co. 
V. Gold Issue Mining Co., 243 U. S. 93, 37 Sup. Ct. 344, 61 h. Ed. 610). 
That process served under the circumstances existing in the case at 
bar is valid has been held uniformly by the courts in litigations in which 
both the plaintiff in error and its counsel participated. Phila. & Reading 
C. & I. Co. v. Gilbert, 245 U. S. 162, 38 Sup. Ct. 58, 62 L. Ed. 221 ; 
Same v. Saccripante, 247 U. S. 522, 38 Sup. Ct. 583, 62 L. Ed. 1247 ; 
Tauza v. Susquehanna C. & I. Co., 220 N. Y. 259, 115 N. E. 915 ; Pome- 
roy v. Hocking Valley Ry. Co., 218 N. Y. 530, 113 N. E. 504; Smolik 
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V. Phila. & Reading C. & I. Co. (D. C.) 222 Fed. 148; Bagdon v. Phila. 
& Reading C, & I. Co., 217 N. Y. 432, 111 N. E. 1075, L. R. A. 1916F, 
407, Ann. Cas. 1918A, 389. 

With this wealth of authority against the plaintiff in error, and with 
a direct répudiation of its contention by the Suprême Court of the 
United States, it still presséd upon the District Judge thèse contentions, 
and now, in this court, seriously asks us to overrule thèse authorities 
and say that this foreign corporation, engaged in interstate commerce, 
which has designated an agent upon whom service might be made, can 
be sued in New York only if the cause of action arises hère, and can- 
not be sued where the cause of action arises in the state of Pennsyl- 
vania. Such a plea could not be interposed in good faith, and should 
be treated as tantamount to an abandonment of the défense upon the 
merits. This court said, in Lehigh Valley Coal Co. v. Yensavage, 218 
Fed. 547, 550, 134 C. C. A. 275, 278: 

"We do not, therefore, wish to be understood as deciding, where the plain- 
tiff allèges résidence in the district in suit, and the défendant traverses the al- 
légation only by denying any Information about it, that if, during the proceeu- 
Ings, it appears that the plaintiff cannot prove his allégation, the defendant's 
gênerai appearance has bound him. Ail we wish to lay down Is that, when 
once the truth appears, then at least the défendant must choose between his 
plea in abatement and his plea to the merits. Assuming that it is not bad to 
couple the two positions before the défendant is informed, there can be no jus- 
tification in allowing hlm to proceed thereafter in the alternative." 

Where the <le fendant appears and pleads to the merits, as it did hère, 
it waives any rights to challenge thereafter the jurisdiction of the court 
on the ground that the suit has been brought in the wrong district. 
St. Louis & San Francisco R. Co. v. McBride, 141 U. S. 127, 11 Sup. 
Ct. 982, 35 L. Ed. 659 ; Western Loan Co. v. Butte & Boston Mining 
Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 E. Ed. 1101. 

Upon the trial in May, 1916, an issue was raised as to the citizenship 
of the deceased, for the défendant in error testified that she was a citi- 
zen, because her husband was. Immediately counsel for the plaintiff 
in error wired to a représentative in Fennsylvania and received a re- 
turn answer — a telegram from the plaintiff in error to its counsel, show- 
ing its knowledge of the intestate's application for citizenship and his 
admission to citizenship. How could the plaintiff in error thereafter 
interpose a plea to the jurisdiction of the court because of the alien- 
age of the intestate, in view of this information ? Indeed, the plaintiff 
in error produced an affidavit of one Morgan and a certificate of a pro- 
thonotary that there was no record of the naturalization of George 
Kever at Pottsville. Attempt is made now to escape from the public 
record upon the claim that the "v" in the word "Kever" looked as if it 
were an "r." This cannot help the plaintiff in error, for it did not see 
the certificate until the trial of the plea, and therefore the plea could not 
hâve been interposed in reliance thereon. What appeared on the rec- 
ords as to naturalization was sufficient to satisfy section 2167 of the 
United States Revised Statutes. 

In my opinion, this conduct justifies the conclusion that the défense 
of want of jurisdiction on the question of service was îrivolous, and 
that the plea upon the ground of alienage was sham. The dismissal of 



PHILADELPHIA & READINQ COAL & IRON CO. V. KEVEB 541 

(260 P.) 

the sham plea left the plaintiff in error in default, since it had volun- 
tarily withdrawn its answer over the objection of the défendant in er- 
ror. This was an intentional default. It now complains of the failure 
of the District Judge to dismiss the action for want of prosecution 
and in refusing to open a default to again permit it to litigate upon the 
raerits. 

Judge Chatfield says that, if he had known thèse facts when he grant- 
ed tlie motion reinstating the defendant's answer on May 14, 1917, 
he would hâve refused to do so. This order was still within his power, 
and he had a right to vacate because he became acquainted with thèse 
facts subsequently, which, if known at the time, would hâve prevented 
him from making it. His ruling, therefore, was a refusai to open a 
default which the plaintiff in error had intentionally and obstinately 
sufïered. It differs from def aults due to négligence or oversight, which 
are promptly opened. The plaintiff in error has been obstinate in its 
position that it cannot be sued in the New York courts by a résident of 
the State, or in the jurisdiction of the District Court for the Eastern 
District of New York. It endeavors to support the claim upon the 
theory that "living is higher and money correspondingly cheaper in 
New York than in the mining districts of Pennsylvania." Of course, 
such reasons find no support in the law. 

There is no fédéral statute governing the opening of defaults in ac- 
tions at law, and the practice under the Conformity Act is governed by 
the State statute. Wylie v. Lynch, 195 Fed. 386, 115 C. C. A. 288. De- 
faults, occurring under circumstances as hère disclosed, are not open- 
ed by the state courts. City of New York v. Smith, 138 N. Y. 676, 34 
N. E. 400; Wight v. Bennett, 55 Hun, 610, 8 N. Y. Supp. 808; Her- 
bert Land Co. v. Lorenzen, 113 App. Div. 802, 99 N. Y. Supp. 937; 
Thorburn v. Gates, 177 App. Div. 474, 164 N. Y. Supp. 307. The with- 
drawal of the answer by the plaintiff in error justified the entry of a 
judgment by default after jurisdiction of the court has been acquired. 
Craighton v. Kerr, 87 U. S. (20 Wall.) 8, 22 L. Ed. 309 ; The Last 
Chance Co. v. Tyler Mining Co., 157 U. S. 683, 15 Sup. Ct. 733, 39 ly. 
Ed. 859. 

The judgment should be affirmed. 

On Rehearing. 

WARD, Circuit Judge. [1] We fell into error, so far as common- 
law pleading is concerned, in saying in our original opinion that the only 
judgment that could hâve been entered on the defendant's plea in abate- 
ment was that of respondeat ouster and that therefore the District 
Judge erred in entering under it a judgment quod recuperet. This 
would hâve been so if the defendant's plea had raised an issue of law, 
but as it raised an issue of fact, viz., that the plaintiff was not a citizen, 
but an alien, the judgment of quod recuperet was right at common law. 
The theory is that the défendant, by setting up the défense of personal 
immunity from suit in the particular court, admitted that it had none 
other. The weight of authority is to this effect. Haight v. Holley, 3 
Wend. (N. Y.) 258; Jewett v. Davies, 6 N. H. 518; Trow v. Messer, 
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32 N. H. 361 ; National Accident Society v. Spiro, 78 Fed. 774, 782, 
24 C. C. A. 334. 

Rev. Stat. U.S. § 914 (Comp. St. § 1537), provides: 
"The practice, pleadings, and forais and modes of proceeding In cItII causes, 
other than equity and admlralty causes, in the Circuit and District Courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the tlme in like causes in the courts of record 
of the State wlthin wliich such Circuit or District Courts are held, any rule of 
court to the contrary notwithstanding." 

We do not understand that this absolutely restricts the fédéral courts 
to ail the provisions of the state law as to pleading in civil actions at 
law. In this circuit and in the fédéral courts generally it has been the 
rule, as at common law, that a défense on the merits waives any ob- 
jection as to jurisdiction over the person of the défendant. It could 
not as to the gênerai jurisdiction of the court ; e. g., so as to maintain 
a suit betvi^een citizens of the same state where gênerai jurisdiction dé- 
pends upon citizenship. No consent could do so in such case, and the 
court would be bound sua sponte, the moment that appeared, to dismiss 
the action under section 5 of the Act of March 3, 1875, c. 137, 18 Stat. 
472, which provides (section 37, Judicial Code [Act March 3, 1911, c. 
231, 36 Stat. 1098, Comp. St. § 1019]): 

"That if in any suit commenced in a Circuit Court or removed from a state 
court to a Circuit Court of the United States, it shall appear to the satisfaction 
of said Circuit Court, at any time af ter such suit has been brought or remored 
thereto, thatsudi suit does not really and substantially involve a dispute 
or controversy properly within tlie jurisdiction of said Circuit Court, or 
that the parties to said suit hâve been improperly or coUuslvèly made or 
joined, either as plaIntifCs or défendants, for the purpose of creatlng a case 
cognizable or removable under this act, the said Circuit Court shall proceed no 
further thereln, but shall dlsmlss the suit or remand it to the court from which 
it was removed as justice may require, and shall make such order as to costs 
as shall be just. • • • " 

This practice is worth maintaining, because it may save the parties 
the time and labor of préparation for trial on the merits, when the cause 
is liable to be dismissed without préjudice on the preliminary objec- 
tion. It does not, however, conform to the System of pleading prescrib- 
ed by the laws of the state of New York, which permits this objection 
to be made in the answer, which may also contain défenses on the 
merits. Code Civ. Proc. N. Y._ § 498. 

The burden of proving the jurisdictional condition alleged in the 
complaint that the action is between citizens of différent states, or be- 
tween an alien and a citizen, is upon the plaintifif, if the allégation is 
denied in the answer. Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 
781, 36 L. Ed. 579. But where the issue is proposed by the défendant 
upon a plea in abatement the burden of proof is upon him. Sheppard 
V. Graves, 14 How. 505, 14 L. Ed. 518. This was also held as to the 
jurisdictional condition in respect to the amount in controversy in 
Hunt V. New York Cotton Exchange, 205 U. S. 322, 333, 27 Sup. Ct. 
529, SI L. Ed. 821. 

If the plea is sustained, there will be a judgment dismissing the com- 
plaint without préjudice; but there is no case in this circuit deciding 
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what the judgment shall be if the plea be decided in favor of the plain- 
'tiff. At common law, as we hâve seen, it should be quod recuperet. 
This, however, does not conform to the law of the state of New York, 
which permits the objection to be taken in the answer at the same time 
with défenses upon the merits. 

If we follow the common law with respect to the judgment to be 
entered, a défendant will rarely dare to make the preliminary objec- 
tion, at the risk of being deprived of his right to défend upon the 
merits. Therefore we prefer to hold in conformity with the state Sys- 
tem of pleading, that the judgment for the plaintiff upon an issue of 
fact as to the jurisdiction of the court over the defendant's person upon 
a plea in abatement should be that the défendant answer over. 

This leaves our original conclusion unaltered and therefore the judg- 
ment is reversed. 

MANTON, Circuit Judge, dissents. 



In re LETERMAN, BECHER & CO., Inc. 

(Circuit Court of Appeals, Second Circuit. May 28, 1919.) 

No. 187. 

1. Bankbtjptct <ê=»440 — Oedeb as to pkiobitt of claim appeaiable as 

"controveesy in bankruptcy peoceedina." 

An order allowing priorlty to one allowed clalm over another allowed 
claim is not an order in a bankruptcy proceeding proper, reviewable by 
pétition to revise under Bankruptcy Act, § 24b (Comp. St. § 9608), but is 
an order made in a controversy in a bankruptcy proceeding, and as such 
subject to the appellate jurisdiction of the Circuit Court of Appeals under 
section 24a, authorlzing appeal In such a case, 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Controversy Arising in Bankruptcy Proceedings.] 

2. Fbatjdulent Conveyanceb ®=»145 — Rétention of possession as agent of 

CHOSE IN action ASSIQNED NOT FRAUDULENT. 

An assignment of accounts is not Invalidated because they are left m 
possession of the assignor for collection, as agent of the assignée. 

3. COUIITS I®=>372(1) — FEDERAI, COURTS NOT BOTJND BT STATE DECISIONS AS TO 

PRIOEITY BETWEEN ASSIGNEES. 

The question which of tvpo assignées of the same thlng from the same 
assignor is entitled to priorlty is one of gênerai law, on which the fédéral 
courts are not bound by state décisions. 

4. AssiGNMÈNTS <S=>85 — ^Assignée first giving notice to debtoe peioe in 

EIQHT, 

Under the rule of the fédéral courts, as between two assignées of a 
chose in action from the same person, the one who first gives notice to the 
debtor of his assignment bas the better right. 
6. Notice <S=s>14 — Actual notice pbovable bï all degeees of evidbînce. 

Actual notice is a fact to prove which ail grades and degi-ees of évi- 
dence may be used, from the most direct and positive proof to the slightest 
circumstances from which a jury would be warranted in inferring notice. 
6. Notice ©=>! — Must be actual where no statuts authoeizes constbuc- 
tive notice. 

Notice being necessary, that notice must be actual, in the absence of a 
statute providlng for constructive notice. 

^=3For oUier cases see same toplc & KEV-NVMBER in ail Key-Numbered Digests & Indexes 
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7. Evidence iS=>71 — Notice (g=>10 — Pbbsumption or receift op kotice sent 

BT MAIL. 

In the absence of a statute authorizing service of a notice by mail a 
notice so served is ineffectlve, unless It is reeeived ; but where It bas Deen 
properly mailed its receipt will be presumed, in tbe absence of évidence to 
tbe contrary. 

8. ASSIGNMENTS <S=»57 JVOTICE SENT BT MAIL TAKES EFFECT WHEEE BECEIVED. 

Notice of an assignment deposited in the mail by an assignée does uot 
become effective as against the holder of the fund assigned or the debtor 
until It Is actually communicated to him. 

9. AssioNMENTS ®=»137 — Keceipt of unkegisteeed letteb befoee registeb- 

ED ONE EBTABLISHED. 

Where two assignées of the same choses In action each sent notices of 
his assignment to the debtors by mail at about the same tirae, one by 
registered and the other by unregistered mail, the unregistered notices 
held uûder the évidence to hâve been flrst reeeived. 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of Leterman, Bêcher & Co., Incorporated, bankrupt. 
From an order avvarding priority to the claim of Coleman & Co., the 
Tawas Company, Incorporated, appeals. Reversed. 

Certiorari denied 250 U. S. 668, 40 Sup. Ct. 14, 64 L. Ed. . 

Gettner, Simon, & Asher, of New York City (Herman Asher, of 
New York City, of counsel), for appellant. 

J. S. Rosenthal and Jacob j. Lesser, both of New York City, for ap- 
pellees. 

Beforé WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. [ 1 ] The order which is brought hère for 
our considération is not an order in a bankruptcy proceeding proper, 
as the claims of the two petitioners against the bankrupt hâve been 
allowed. But this is a controversy between two claimants as to the 
priority of their respective claims, which is the only question involved. 
It is therefore a controversy in a bankruptcy proceeding, and as such is 
subject to the appellate jurisdiction of this court under section 24a of 
the Bankruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. 
§ 9608]). The pétition to revise which under section 24b gives a right 
to review as to matters of law where facts are not in controversy will 
be disregarded. In re Doran, 154 Fed. 467, 83 C. C. A. 265. 

This controversy arises out of the failure of an assignée of choses 
in action to give notice to the debtors at the time of the assignment. 
The resuit is that a subséquent assignée who claims to hâve first given 
notice is seeking priority of payment out of the proceeds of assigned 
choses in action now in thehands of the trustée of the bankrupt as- 
signor. 

It appears that Coleman & Co. were engaged in business as commer- 
cial bankers and factors, and that on October 15, 1915, they entered in- 
to an agreement with the bankrupt, which it is alleged has ever since 
continued in force, whereby Coleman & Co. were to acquire certain 
dccounts receivable of the said bankrupt by advancing thereon 80 per 

<g=sFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digeet» & Indexe* 
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cent, of the net face value subject to a commission charge of 1^4 
par cent., plus 6 per cent, interest on sums advanced until paid. 
At the time of the hearing there was owing to Coleman & Co. the 
sum of $9,314.48, for which they had held accounts receivable hav- 
ing a face value of $11,720.74. 

The contract between Coleman & Co. and the bankrupt contained the 
following clauses among others: 

"The Company [Coleman & Co.] shall hâve a gênerai banker's lien on ail 
moneys, property, or other collatéral In Its possession or under Its control for 
any and ail indebtednes.s from the customer [Leterman, Bêcher & Co.] to the 
Company. The word 'debtor' In thls agreement refers to the customers of 
the customer mentloned in the assigned accounts. 

"The title to ail merehandise which any debtor may not receive or return or 
refuse to accept is in the company. Should the customer hâve any mer- 
ehandise returned to It, or not accepted on any account assigned to the com- 
pany, or should Information be received by the customer of such return or non- 
acceptance, the customer shall immedlately glve notice to the company, and 
the company shall thereupon hâve the option either to retain Its title to the 
merehandise so returned or not accepted, or to surrender the same to the 
customer upon receiving payment therefor In cash or receive possession of 
Buch merehandise. 

"This agreement shall be construed according to the law of the state of 
New York." 

In Novémber and December, 1917, the Tawas Company advanced to 
the bankrupt $2,750 in three installments, for which they received the 
promissory notes of the bankrupt. At the time the Tawas Company 
made thèse advances the bankrupt assigned to it various accounts re- 
ceivable, ail of which accounts had been previously assigned to Coleman 
& Co. But at the time of the assignment of thèse accounts the Tawas 
Company had no information or knowledge of the previous assign- 
ment of the accounts to Coleman & Co., and it at that time was given 
an afiidavit by the bankrupt, for the purpose of inducing the loans, in 
which it was recited that the bankrupt was then in a solvent condition 
and was the sole owner of the accounts, and that the same had not been 
assigned or transferred. 

No notice of the assignment of the accounts was given to the debtors 
of the bankrupt at the time of the respective assignments by either 
Coleman & Co. or the Tawas Company. But a few days before the 
bankruptcy and on January 11, 1918, Coleman & Co. sent letters of 
notification to ail the debtors, informing them that the accounts had 
been assigned to Coleman & Co. and were payable only to them. The 
Tawas Company on the same day also sent notices of the assignment 
and that payment should be made to them. 

The finding of the référée as to the facts concerning thèse notices 
was as f ollows : 

"The évidence showed that Coleman & Co.'s [notices] went by reglstered 
letters calllng for receipts of the addressees. Thèse letters were mailed at the 
Madison Square branch post office on January 11, 1918, 'not later than H 
p. m.' The exact hour wben they were mailed was not shown. After the let- 
ters were delivered to the post office, they were entered ou 'descriptive sheets.' 
Keceipts were made out for each letter; that eaeh letter was numbered and 
postmarUed, and then entered on bills to dispatcli them to the terminal. 

"The Coleman reglstered letters were dispatched at 1:10 a. m. January 12, 
1918 ; that is, at that hour they were sent to the Pennsylvania Railroad ter- 
260 F.— 35 
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minai to be sent forward by trains carrylng reglstered mail. AU mail trains 
do not carry reglstered mail. Mail not reglstered goes by any mail train, and 
there are more mail trains carrylng mail not reglstered than there are trains 
carrylng reglstered mail. Hegistered mail calUng for recelpts must be de- 
llvered to Oie addressee, or to some one usually recelvlng the mail for the 
addressee, and tlie person to whora the reglstered mail is dellvered must sign a 
receipt tlierefor. Mail not reglstered may be left In a letter box, or at the 
address of the addressee, and no receipt is taken therefor. In tlie ordinary 
course of business a reglstered letter is not dellvered as promptly as an uu- 
registered letter. 

"The Tawas notices were put In envelopes, duly addressed, postage prepald, 
and deposited in the 116th Street branch post office, Manhattan borough, at 6 
p. m. on January 11, 1918. The envelopes had printed on the outside 'Gettner, 
Simon & Asher, 299 Broadway.' None of thèse letters came back. The Tawas 
letters were not reglstered. Unregistered letters for the South and extrême 
West dropped Into the post office in the afternoon go earlier than midnight 
of that day. There Is a mail from New York to the south at about 10:30 p. 
m. • * • 

"The fair Inference from the testlmony of McEachron, an employé of the 
New York post office for 24 years, is that the unregistered letters containing 
notices to debtors mailed by the Tawas Company at the 116th Street branch 
post office on January 11, 1918, at 6 p. m., were received by the debtors m due 
course of the mails before the notice mailed by Coleman & Co. at the Madison 
Square branch post office on January 11, 1918, at an unascertained hour, but 
not dispatched from that office until 1 :10 a. m. January 12, 1918." 

His conclusion of law was that the proceeds of the accoufits assign- 
ed to the Tawas Company should be first applied to the satisfaction of 
the claim of the Tawas Company, and that the balance so far as re- 
quired should be applied to the payment of the claim of Coleman & Co. 

The District Judge reversed the référée. In his opinion he said : 

"Nothlng more can be called proven than that both thèse elalmants gava 
notice on the same day, and the day is not split up or divided into fragments 
by any persuasive évidence. It foUows that both stand on exactly the same 
bottom, except as to priority in time of assignment, and there Coleman bas 
the advantage, and the fund is awarded to him, reverslng the finding of the 
référée.". 

[2] The accounts assigned apparently were not dellvered by the 
bankrupt either to Coleman & Co. or to the Tawas Company. The in- 
tention evidently was that the bankrupt shourd coUect the assigned ac- 
counts as agent for the assignée, and as coUected from time to time pay 
over to the assignée the amounts collected, either at the time of col- 
lection or when demanded. As between assigner and assignée and the 
creditors of the assigner, the validity of the assignment is not affected 
by the fact that the accounts to be collected were allowed to remain in 
the assignor's possession. It has been held that the Personal Property 
Law of New York (Consol. Laws, c. 41), declaring sales or mortgages 
of goods and chattels not followed by an actual and continued change 
of possession presumptively fraudulent and void as against creditors, 
does not relate to choses in action. Booth v. Kehoe, 71 N. Y. 341 ; 
Young V. Upson (C. C.) 115 Fed. 192. And the Suprême Court of 
the United States has held it not unlawful to allow the accounts to 
remain in the possession of the assigner for collection. In making the 
collection he acts in a fiduciary capacity, and the money, when collect- 
ed, becomes the spécifie property of the assignée or pledgee. Clark v. 
Iselin, 21 Wall. 360, 368, 22 L. Ed. 568. 
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[3, 4] In Methven v. Staten Island, 66 Fed. 113, 13 C. C. A. 362, this 
court had before it the question whether an assignée who first gives 
notice to the debtor bas the prier right though the assignment to him 
is later in date than that to the other assignée. The court held that as 
between two assignées the one who first gives notice bas the better right. 
In so deciding this court declared that the question is one of gênerai 
jurisprudence and that the décisions of the highest court of the state 
are not controlUng. We adhère to that ruling in this case. The 
clause found in the agreement between Coleman & Co. and the bank- 
ru£t, that "this agreement shall be construed according to the law of 
the state of New York," if binding as between assigner and assignée, is 
not binding as against a subséquent assignée, who was not a party to it. 
It is not décisive in this court of the question now presented that the 
courts of the state of New York hâve laid down the rule that, as be- 
tween difïerent assignées of a chose in action by express assignment 
from the same person, the one prior in point of time will be protected, 
although he bas given no notice of such assignment to either the sub- 
séquent assignée or the debtor. Fortunato v. Patten, 147 N. Y. 277, 
283, 41 N. E. 572. In this respect the rule in New York dififers from 
the rule in the fédéral courts, and from that which prevails in England 
and in the courts in many of the states. 

The leading case on this subject is the well-known case of Dearle v. 
Hall, 3 Rus. 1, which held that a third assignée who had given notice 
was entitled to priority over a first and second assignée who did not 
give notice. That case and the cases which bave followed it bave gone 
upon the theory that Personal property passes by delivery of posses- 
sion, and that if one who acquires the right to take possession does 
not take it he is responsible for the conséquences. A chose in action 
does not admit of tangible actual possession, but the assignée who gives 
notice to the légal holder of the fund does that which is tantamount to 
obtaining possession by placing the holder of the fund under an obli- 
gation to treat it as his property ; and if he omits to give that notice hc 
is guilty of the same neglect as he who leaves a personal chattel to 
which he has acquired a title in the actual possession and under the 
absolute control of another person. See Leading Cases in Equity, vol. 
2, pt. 2, pp. 1581, 1582. 

[5] Notice is a fact, the existence of which is to be established 
by évidence in the same manner as the existence of any other fact is 
established ; and actual notice embraces ail degrees and grades of évi- 
dence, from the most direct and positive proof to the slightest cir- 
cumstances from which a jury would be warranted in inferring notice. 
Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 438, 12 Sup. Ct. 239, 
35 L. Ed. 1063. 

[6] Notice being necessary that notice must be actual in the ab- 
sence of a statute providing means for constructive notice. In Burck v. 
Taylor, 152 U.S. 634, 654, 14 Sup. Ct. 696, 703 (38 L. Ed. 578), the 
court, in referring to the necessity of notice, said: 

"If notice was essentiel to charge them, actual notice should hâve been 
gl-ven, at least in the absence of a statute providing some means for construc- 
tive notice." 
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The notice must be actual. Must it also be personal ? In Beakes v. 
Da Cunha, 126 N. Y. 293, 297, 27 N. E. 251, the action was upon a 
guaranty, and the contract made it necessary to give notice on the 20th 
day of each month, if payment for the previous month had not been 
made. The court in construing this agreement said: 

"Where any statute or the terms of any contract requlre notice to be 
glven, and there Is nothing in the context o£ the statute or the contract, or In 
the circumstances of the case, to show that any other notice was intended, a 
Personal notice must always be given. But the context or the circumstances 
of the case may be such as to show that a personal notice was not intended, 
and in such a case a notice by mail, which is the ordlnary mode of givlng no- 
tices in business transactions, is authorized." 

[7] In Rogers v. Burr, 105 Ga. 432, 446, 31 S. E. 438, 70 Am. St. 
Rep. 50, which was an action on contract the court held, actual notice 
being required, that the requirement was not met by simply mailing 
the notice to the défendants, where the défendants denied that they re- 
ceived the notice; it not being shown that the written notice was in 
fact received. And in Huntley v. Whittier, 105 Mass. 391, 7 Am. Rep. 
536, the court held that in the absence of a statute authorizing the serv- 
ice of a notice by mail, a notice so served is ineffective unless it is 
received. But the courts hold that, where the notice bas been proper- 
ly mailed, its receipt will be presumed, in the absence of évidence to the 
contrary. Bickerdike v. Allen, 157 111. 95, 41 N. E. 740, 29 L. R. A. 
782 ; Casco National Bank v. Shaw, 79 Me. 376, 10 Atl. 67, 1 Am. 
St. Rep. 319; Huntley v. Whittier, supra. 

In the instant case the évidence shows that notices were mailed both 
by the Coleman Company and by the Tawas Company. There is no 
évidence that the notices so mailed were not received. On the contrary, 
there is affirmative évidence that the notices mailed by the Coleman 
Company were received ; and there is évidence that the notices mailed 
by the Tawas Company were not returned. So that the conclusion is 
that the two claimants each gave proper notice to the debtors of the 
assignment. 

[8] The court below stated that in his opinion the référée had com- 
mitted error in that he had assumed that the priority of "giving notice'* 
depended upon the order of time in which the notices of conflicting 
parties probably actually reached the person to be notiiied. The opin- 
ion of the court was that the party, whose duty it was to give the no- 
tices gave them, and completed them when it put the proper paper in 
the lAiited States mail. We are unable to agrée with tlaat view of this 
case. The courts hold that, where acceptance by mail of an offer is ex- 
pressly or impliedly authorized and the answer is duly posted, the ac- 
ceptance is communicated, and the contract is completed from the mo- 
ment the letter is mailed. Burton v. United States, 202 U. S. 344, 26 
Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392. But they also hold that 
a letter revoking an offer is not effective until it is actually communi- 
cated to the référée. It is operative from the time it is received, and 
not from the time it is put into the mail. Patrick v. Bowman, 149 
U. S. 411, 13 Sup. Ct. 811, 866, 37 L. Ed. 790. Whether a communica- 
tion transmitted by mail is operative from the time it is mailed or 
from the time it is received clearly dépends upon the nature of the 
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transaction. And \ve think it plain that a notice of an assignment de- 
posited in the mail by an assignée does not become effective as against 
the holder of the fund assigned or the debtor until it is actually com- 
municated to him. If that were not so, and the debtor or the trustée 
])aid the assignor between the time of the rnaiUng of the notice and the 
time of its receipt, he would be bound to pay twice, which, of course, 
cannot be the law. 

[9] The question, then, is whether the notices Coleman & Co. sent, 
and which went forward as registered mail, reached the debtors before 
or after those sent by the Tawas Company, and which were deposited 
in the post office on the sïuiie day and were f orwarded as unregistered 
mail. The évidence, if it is to be believed, shows that the Tawas Com- 
pany deposited its notices at 6 p. m. Ail that appears as respects the 
hour of mailing of the notices of Coleman & Co., is that they must hâve 
been mailed some time prior to 8 p. m. The référée, who saw and heard 
the witness who testified that the notices sent by the Tawas Company 
were put into the post office at 6 p. m., believed him. The District 
J udge, who did not see or hear the witness, did not believe him, think- 
ing him too exact and positive as to a matter which happened six 
months prior to the time of his giving the testimony. It is not incredi- 
ble, as it seems to us, that the witness should bave remembered the hour 
as well as the da)^ on which he mailed notices of importance ; and not 
having seen and heard the witness we are not disposed to accept his 
testimony as to the day and reject it as to the hour. The witness for 
Coleman & Co. remembered the day when he mailed the Coleman no- 
tices, but could not fix the hour. It is not, however, important to know 
the hour when the Coleman registered notices were mailed, for it def- 
initely appears that ail mail trains do not carry registered mail, and that 
there are more mail trains carrying mail not registered than there are 
trains carrying registered mail, and the authorities of the post office 
testified that the registered mail was not sent to the Pennsylvania Rail- 
road Terminal to be sent forward by train until 1 :10 a. m. of the next 
day. There was, therefore, not only a delay at the New York post office 
in dispatching the Coleman notices, but there was also delay at the of- 
fices to which the notices were sent, in the delivery of them to the 
parties for whom they were intended', after they reached their destina- 
tion. In the ordinary course of business a registered letter is not de- 
livered as promptly as an unregistered one. The inference is irrésist- 
ible that the Tawas Company's notices were received by the debtors 
before those sent by Coleman & Co. 

The order of the District Court is reversed. 
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WBSTINGHOUSB ELECTRIC & MFG. CO. v. BROOKLYN RAPID TRANSIT 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 2, 1919.) 

No. 245. 

Receivebs <S=s>128 — Mobioaoe not stjbject to displacement bt eeceivees' 
ceetificates. 

A mortgage exeented to secure bonds of a holding company for stock of 
Street railroad companies, but which at the tlme did not ovvn or operate 
any llnes, held not subjeet to dlsplaeement in favor of reeeiver's certifl- 
cates subsequently Issued, only a small portion of the proceeds of which 
was to be expended on the mortgaged property. 

Appeal from the EHstrict Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the Brooklyn Rapid Transit Company and others. From 
an order of the District Court authorizing the issuance of reeeiver's 
certificates, the Central Union Trust Company of New York appeals. 
Modified. 

Larkin & Perry, of New York City (H. V. Poor, John M. Ferry, and 
C. B. Hughes, ail of New York City, of counsel), for appellant. 

W. F. Taylor, of New York City, for plaintiff. 

I. R. Oeland, of New York City, for défendant. 

Cari M. Owen, of New York City (Lindley M. Garrison, Cari M. 
Owen, and Harold J. Gallagher, ail of New York City, of counsel), for 
receiver. 

Cravath & Henderson, of New York City, for committee of note 
holders. 

Rushmore, Bisbee & Stern, of New York City, for committee stock- 
holders of Brooklyn Rapid Transit Co. 

Scott, Gérard & Bowers, of New York City (Francis M. Scott, of 
New York City, of counsel), for Corn Exchange Bank. 

William P. Burr, Corp. Counsel, of New York City (Edgar J. Kohler 
and Robert L. Stanton, both of New York City, of counsel), for city 
of New York. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This is an appeal from an order of the District 
Court authorizing the issue of certificates to an amount not exceeding 
$20,000,000 by the receiver of the Brooklyn Rapid Transit Company, 
which shall displace, among other liens, that of the Brooklyn Rapid 
Transit Company's first refunding gold mortgage, dated July 1, 1902. 
Less than $4,000,000 of the proceeds are to be expended upon real es- 
tate covered by that mortgage, and $16,000,000 are to be used in the 
purchase of the joint and several certificates of the receivers of the 
New York Municipal Railway Corporation and New York Consolidated 
Railroad Company, the proceeds to be applied to those properties. 

Considération of the whole complicated System and the many détails 

^=3For otber cases see same topic £ K£!Y-MUMBEK in ail Key-^umDered Digests & Indexe» 
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connectée! with the constituent companies would require a long opinion, 
net necessary to the parties, who are familiar with every phase of the 
subject. Therefore we will briefly state the reasons which lead us to 
conclude that the order should be modified, so as to maintain the Hen 
of this mortgage unimpaired. 

At the outset we may say that the issue of receiver's certificates 
having priority over existing liens as far as possible is unquestionably 
a necessity, if the Brooklyn Rapid Transit System is to be continued as 
a going concern. July 1, 1902, the Brooklyn Rapid Transit Company, 
a corporation organized in 1896 under the Business Corporations Law, 
executed to the Central Trust Company, as trustée, its first refunding 
gold mortgage to secure payment of its four per cent, bonds. 

At that time the company was purely and simply a financing and 
holding company, owning practically ail the capital stock of the sepa- 
rate surface and elevated railroad corporations which then constituted 
what is generally known as the Brooklyn Rapid Transit System. This 
is now a closed mortgage, and bonds of the face value of $27,621,000 
are now outstanding as f oUows : 

In the Brooklyn Rapid Transit treaaury $5,092,000 

Pledged to secure bank loans 7,079,000 

Pledged to secure Brooklyn Rapid Transit flve pér cent, seeured 

gold notes 10,000,000 

Pledged in the Brooklyn City Railroad Company guaranty f und .... 250,000 
Owned by the Nassau Electric Railroad Company, one of the sub- 

sidiaries of the Brooklyn Rapid Transit Company 1,761,000 

Outstanding in the hands of the public 3,449,000 

The Central Union Trust Company, successor of the Central Trust 
Company, trustée, on behalf of bonds outstanding in the hands of 
the public and banks holding bonds as collatéral security for loans, ap- 
peals f rom the order. 

The after-acquired property clause of the mortgage is, "AU and 
singular the property and franchises of the said Transit Company, 
whether now owned by the Transit Company or hereafter acquired by 
the Transit Company with the proceeds of said bonds, including par- 
ticularly the property hereinafter described," but no real estate is de- 
scribed. Down to August 1, 1918, the Transit Development Com- 
pany, also organized under the Business Corporations Law in 1902, 
supplied the greater part of the electric power for the whole System. 

March 29,. 1907, the Brooklyn Rapid Transit Company and the 
Transit Development Company and the Central Trust Company, as 
trustée, entered into and executed an agreement, which is to be treated 
as a mortgage of ail the property of the Development Company to the 
trustée, with the exception of certain real estate described by metes and 
bounds, to secure the payment of certificates of indebtedness of the 
Development Company amounting to $20,000,000 issued or to be issued 
to the Brooklyn Rapid Transit Company and by it deposited or to be 
deposited with the Central Trust Company, as trustée under the first 
refunding gold mortgage. 

July 24, 1918, the Development Company executed a mortgage to the 
Central Union Trust Company, trustée, including certain real estate 
described by metes and bounds which had been purchased by moneys 
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paid by the Brooklyn Rapid Transît Company for certificates of in- 
debtedness of the Development Company exceeding in amount $11,- 
000,000, to secure bonds issucd under the first refunding gold mort- 
gage. August 1, 1918, the Transit Development Company merged into 
the Brooklyn Rapid Transit Company, from which date the latter be- 
gan for the first time and has since continued to supply electrical power 
to the varions railroad corporations constituting the System. 

The mortgage must as matter of law give the same protection to ail 
the bonds issued under it, irrespective of the date of issuance. Pur- 
chasers of those bonds hâve a right to rely upon the fact that when 
the mortgage was executed the Brooklyn Rapid Transit Company was 
a mère holding company, neither operating the roads which constituted 
the System nor supplying them with power. In our opinion the busi- 
ness of the Brooklyn Rapid Transit Company was a private one from 
1902 to 1918, not affected with a public interest, and there is nothing to 
justify displacing the lien of such a mortgage in favor of persons who 
advance money, most of which is to be applied to the benefit of other 
parts of the System. 

It has been suggested by the corporation counsel as amicus curise 
that the Brooklyn Rapid Iransit Company has by virtue of section 5, 
subd. 4, art. 1, of the Public Service Commissions I^aw (Consol. 
Laws, c. 48), because of its stock control of the constituent companies, 
become a common carrier, and that it has become a street railroad cor- 
poration within the purview of section 2, subd. 7, art. 1, of the same 
law. The first section was added in 1910, and the second section under 
an act hecoming a law June 6, 1907, and taking effect July 1, 1907; 
so that we do not think the bondholders, with rights accruing under 
mortgages dated July 1, 1902, and March 29, 1907, are aflfected by 
either amendment of the law, whatever may be the character of the cor- 
poration in its relations to the city. It may be that by virtue of thèse 
statutory provisions the Brooklyn Rapid Transit Company after July 
1, 1907, became subject to the supervision of the PubHc Service Com- 
mission, and it may also be that at least from August 1, 1918, because 
of the character of its business, it has been so affected with a public 
interest as to become a public utility corporation; but thèse questions 
are not before us. 

It is sought, however, to justify the order on the ground that the 
advances are really intended to préserve the property, and therefore 
may be given priority on this account, even if the bilsiness of the 
Brooklyn Rapid Transit Company, as conducted at the date of receiver- 
ship, is not to be treated as affected with a public interest. The proofs 
do not sustain this contention. The moneys are not to be used to 
prevent waste or destruction, or to continue the system as a going con- 
cern, until it can be sold out and its assets divided among its creditors. 
No foreclosure proceeding has been instituted, except of the "consoH- 
dated" mortgage of June 1, 1918, and the plain purpose of the credi- 
tors' bill and of the original order appointing the receivers, and of 
the order appealed from, is to enable the system to continue permanent- 
ly, after being completed out of the proceeds of thèse certificates. 

Coming, now, to the joint and several certificates in the sum o£ 
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$16,000,000 to be issued by the receivers of the New York Municipal 
Railway Corporation and the New York Consolidated Railroad Com- 
pany, and sold to the receiver of the Brooklyn Rapid Transit Company, 
we note that the two former companies are public utility corporations 
incorporated under chapter 4 of the Laws of 1891 and its amendments, 
known as the Rapid Transit Act, and that the Consolidated Company 
owns the whole capital stock of the Municipal Company, and has guar- 
anteed payment of its bonds, principal and interest, by indorsement 
thereon. 

January 31, 1913, an agreement was entered into between the Mu- 
nicipal Railway Corporation and the New York Consolidated Railroad 
Company whereby the former undertook to operate the latter's railroads 
and the latter agreed to acquire the entire capital stock of the former 
as issued from time to time. This arrangement was made in view of 
the contemplated contract between the Municipal Company and the 
city of New York known as "contract No. 4," which was executed 
March 9, 1913. Under this contract the Municipal Company agreed 
to contribute $13,500,000 toward the cost of construction by the city 
of a rapid transit railroad Connecting the existing elevated railroads 
of Brooklyn and New York and also to reconstruct the New York 
Consolidated Railroad Company's roads, so as to adapt them for opér- 
ation in connection with the city's rapid transit road and to equip and 
operate the latter, when constructed, as lessee of the city. March 25, 
1913, the Municipal Company assigned its right of opération under 
contract No. 4 with the city to the Consolidated Company, which as- 
sumed its duty thereunder. 

It is contemplated to apply under the order appealed from about $8,- 
500,000 of the proceeds of thèse joint and several certificates to the 
necessities of the Municipal Railway Corporation, and they are given 
priority over about $14,000,000 of certificates of indebtedness of the 
New York Consolidated Railroad Company and a large amount of its 
common and preferred stock, as well as the entire capital stock of the 
Municipal Corporation, ail of which are pledged to the Central Union 
Trust Company, as trustée, as collatéral for payment of obligations of 
the Brooklyn Rapid Transit Company. This collatéral, however, was 
that of public utility corporations, and we think that, in view of the 
inséparable connection between the Municipal Corporation and Consol- 
idated Company, thqugh separate entities, and of the absolute necessity 
of maintaining, if possible, the transportation system of which they are 
a part, the trustée pledgee cannot complain, either of the priority given 
the receiver's certificates or of the application of tTieir proceeds, sub- 
ject hereafter to adjustment between the companies as directed by the 
order. 

Accordingly, the order, modified in accordance with this opinion in 
respect to the lien of the first ref unding gold mortgage of the Brooklyn 
Rapid Transit Company, is afîîrmed. 
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THE O. L. HALENBECK. 

(Circuit Court of Appeals, Second Circuit. June 17, 1919.) 

Nos. 63-70, 132, 133. 

Admibaltt <@=»28 — Dumping in New Yobk Haeboe — Liability of vessel to 
peoceeding in bem. 

Under Act June 29, 1888, § 4 (Comp. St. § 9937), imposing a penalty on 
any person dumping outside designated grounds in New York Harbor, and 
furtlier providing ttiat any vessel used in violating ita provisions "sliall 
be llable to tlie peeuniary penalties imposed tbereby, and may be pro- 
ceeded agatnst summarUy by way of libel in any District Court" havlng 
jurisdiction, suchi suit in rem may be maintained and the penalty recovered 
independently of any crliulnal prosecution agalnst tbe owner or master. 

Appeals f rom the District Court of the United States for the South- 
ern District of New York. 

Suits in admirahy by the United States against the steam tug O. h. 
Halenbeck, Peter Cahill, claimant, and the scows 34-S, 9-S, and S-34, 
P. Sanford Ross, Incorporated, claimant; against the steam tug 
Juniata, the Forsyth Towing Line, claimant, and the scows S-39 and 
S-1 1, P. Sanford Ross, Incorporated, claimant ; against the steam tug 
Joshua Lovett, the Taylor Dredging Company, claimant, and the scow 
6-S, P. Sanford Ross, Incorporated, claimant; against the steam tug 
Bismarck, Peter Cahill, claimant, and the scow S-20, P. Sanford Ross, 
Incorporated, claimant; against the steam tug Impérial, the Cahill 
Towing Line, Incorporated, claimant, and the scow 11-S, P. Sanford 
Ross, Incorporated, claimant; and against the steam tug Anna W., 
Peter Cahill, claimant. Decrees for libelant against the scows, and 
their claimant appeals. Affirmed. 

A decree in favor of the libelant in the sum of $250 was granted in 
each case, and the claimant appeals. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for appellant. 

Francis G. Caffey, U. S. Atty., of New York City (John Hunter, Jr., 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Before ROGERS, and MANTON, Circuit Judges, and KNOX, Dis- 
trict Judge. 

MANTON, Circuit Judge. Thèse libels hâve been filed, and in each 
case there has been a decree for libelant ; but, since the same question is 
involved in each appeal, we shall treat the questions presented in one 
opinion. 

Thèse causes are maintained in admiralty to recover a penalty pur- 
suant to the provisions of Act June 29, 1888, c. 496, § 3, 25 Stat. 209, 
entitled "An act to prevent obstructive and injurions deposits within the 
harbor and adjacent waters of New York City, by dumping or other- 
wise and to punish and prevent such offenses," as amended by further 
acts of Congress, to wit, on August 18, 1894 (28 Stat. 360, c. 299, § 
3), and May 28, 1908 (35 Stat. 426, c. 212, § 8), being Comp. St. § 

@3}For oUier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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9935. The libels allège that the offending tugs dumped- the load, or 
part thereof , of mud contained in the scows while bound for the dump- 
ing ground at some point without the dumping ground, contrary to the 
statute in such case made and provided. 
The answers admit the f acts, but set up as défense : 
"That no proceeding, crimlnal or othervvise, has been instltuted against tlie 
owner or master or person acting in the capacity of master of the scow or the 
owner or master or person acting In the capacity of master of sald steam tug, 
and that since no conviction has been had of theni or any of them, the District 
Court sittlng In admlralty has no power to slt and détermine the controvexsy 
or decree any penalty in the premlses." 

Thus the claimant contests the jurisdiction of the court in adn:iralty 
to proceed. Upon motion for judgment, moved by the libelant, the 
libels were dismissed as against the tugs and a penalty fixed at $250. 
The claimant further insists that the minimum penalty is $100 and not 
$250. 

Section 4 of the Act of June 29, 1888 (Comp. St. § 9937), provides: 

"Any boat or vessel used or employed in vlolatlng any provision of this act 

shall be llable to the pecunlary penaltl^ imposed thereby, and may be proceed- 

ed against summarily by way of llbel in any District Court of the United 

States, having jurisdiction thereof." 

The act provides two methods of punishment, one by criminal in- 
formation and indictment, and the other by way of libel in admiralty. 
It may therefore be considered both as a criminal and civil statute. 
Congress has provided protection and préservation for the navigable 
waters of the United States in the River and Harbor Act, approved 
March 3, 1899, c. 425, 30 Stat. 1121, 1151-1155, c. 425. It provides 
it to be unlawful — 

"to throvr, discharge, or deposlt, or cause, suffer, or procure to be thrown, dls- 
charged, or deposlted either from or eut of any ship, barge, or other floatlng 
craft of any klnd * ♦ * any refuse matter of any klnd or description what- 
ever other than that flowlng from streets and sewers and passing therefroni 
in a llquid state, into any navigable water of the United Statea." Section 13 
(Comp. St. § 9918). 

Section 16 of this act (section 9921) provides for pecuniary penalties 
for violation, which may be calculated by proceeding summarily by way 
of libel in any District Court of the United States having jurisdiction 
thereof, and the same section also provides that a fine may be imposed 
as a punishment for crime. This method of providing for the guilty 
making his amends to society for violations of the laws of the United 
States is not unusual. Illustrations may be found in the Immigration 
Act of February 5, 1917, c. 29, 39 Stat. 874, where it was sought to 
prevent the landing of aliens at any time or place other than as desig- 
nated by immigration officers, and requires those in charge of the ves- 
sel carrying such aliens to comply with this requirement, and a failure 
thereof may be punished by a conviction with fine or imprisonment, or 
if, in the opinion of the Secretary of Labor, it is impracticable or in- 
convénient to prosecute, a penalty of $1,000 shall be a lien upon the ves- 
sel whose owner, master, officer or agent has violated the provisions of 
the act, and the vessel shall be libeled therefor in an appropriate pro- 
ceeding in the United States court. Other sections of the Immigration 
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Act illustrate this permissible punishment in both criminal and civil 
proceedings, and by way oi lien upon a vessel in rem in the admiralty 
court. This statute fixes a pecuniary liability of a minimum and maxi- 
mum fixed amount for its violation, and when a definite and fixed 
amount is imposed, as a fine or penalty, suit may be maintained as an ac- 
tion for debt. Hepner v. U. S., 213 U. S. 103, 29 Sup. Ct. 474, 53 L. 
Ed. 720, 27 h. R. A. (N. S.) 72,9, 16 Ann. Cas. 960; Stockwell v. United 
States, 80 U. S. (13 Wall.) 531, 20 L. Ed. 491. The same right of ac- 
tion lies when the amount can be readily liquidated or is of easy cal- 
culation. Stockwell v. United States, supra; Carrol v. Green et al., 
92 U. S. 509, 23 L. Ed. 738. This court recently held that a civil pro- 
ceeding in personam may be maintained for the collection of an un- 
liquidated penalty. United States v. Atlantic Fruit Co., 206 Fed. 440, 
124 C. C. A. 322. 

Some of the earlier cases seem to support the doctrine that a civil 
suit in the form of an action for debt may be maintained, even thougli 
the pecuniary liability is indefinite and uncertain as to the amount. 
United States v. Allen, 24 Fed. Cas. No. 14,431 ; United States v. Coït, 
25 Fed. Cas. No. 14,839. But the language of the statute hère provides 
that the vessel may be proceeded against "summarily" in any District 
Court of the United States having jurisdiction. If it be conceded that 
Congress had the power to provide this method of procédure and create 
a lien by statute, the natural and légal meaning of the phrase would 
give the right of proceeding in admiralty, irrespective of a précèdent 
requirement that a criminal prosecution was successfully maintained. 
The language of the statute is plain, and we must accept it as granting 
the right to pi'oceed immediately and directly without the delay inci- 
dent to a previous prosecution under it. The purpose is plain to be, 
that the vessel be charged with a penalty vvith the right to proceed sum- 
marily as soon as the violation of the law appears. 

In The Strathairly, 124 U. S. 558, 8 Sup. Ct. 609, 31 L. Ed. 580, the 
language of the Suprême Court indicates, without deciding, that a 
criminal prosecution was required as a condition précèdent to success- 
fully maintaining a libel to enforce a lien granted by the statute (sec- 
tion 4270, Rev. Stat.) as security for a fine, and that no libel could be 
maintained until it had been assessed. The court there decided that 
the fine imposed upon the master of the vessel was made a lien upon the 
vessel by the statute which may be recovered by a proceeding in rem 
and that it was the same penalty which is to be judged against the mas- 
ter himself in a criminal prosecution, saying further, that payment by 
either is a satisfaction of the whole liability. 

This authority must be considered in light of the language of section 
4 (Comp. St. § 9937), which is more spécifie and provides both a lien 
upon the vessel and the procédure for its enforcement. This construc- 
tion, involving similar phraseology in statutes of the United States, has 
met the approval of judges of orher districts. The Missouri, 9 Fed. 
Cas. No. 9652 ; United States v. The Queen, Fed. Cas. Nos. 16,107, 16,- 
108 ; Scow 36, 144 Fed. 932, 75 C. C. A. 572 ; No. 6 (D. C.) 247 Fed. 348. 

Section 3 of the statute (section 9935) further provides that any per- 
son violating the provisions of this section shall be liable to a fine of not 
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more than $500 or less than $100. It is clear that Congress had in mind 
fixing the penalty for any of the acts forbidden as provided for in 
the five paragraphs. No penalties were fixed anywhere for violation of 
thèse paragraphs except by this provision. Undoubtedly, it was intend- 
ed that the word "section" in the sentence quoted above was intended 
for "paragraph." 

After the writing, and beforç the filing of this opinion, the Suprême 
Court of the United States in P. Sanford Ross, Inc., v. United States, 

250 U. S. 269, 39 Sup. Ct. 452, 63 L. Ed. (decided June 2, 1919), 

held against the contentions of the appellant which are urged upon us 
in thèse appeals. There the court said : 

"The act of Congress hère In question imposes a direct liability upon the 
vessel for ttie pecuniary penalties prescribed, and déclares that it may be pro- 
ceeded against sumniarily by libel in any District Court of the United States 
having jurisdiction thereof. This precludes the idea that the proceedlng by 
libel is to be deferred to awalt thç possibly slow course of crlminal proceed- 
ings against the person individually responsible. It treats the oftending vessel 
as a guilty thlng, upon the familiar principle of the maritime law, and permits 
a proceedlng against her in any court of admlralty 'having jurisdiction there- 
of — meanlng any court wlthin whose jurisdiction she may be found." 

The decrees are affirmed. 



ANDERSON v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5281. 

1. CoNSPiRACY ®=543(6) — Ikdictment insuiticiknt as not suiticientlt iden- 

TIFYINO OFFENSE. 

An indictment for conspiracy "to steal from a certain rallroad freight 
car certain goods then and there moving as and constituting a part of an 
intei-state shipment of freight" held fatally détective in not sufficiently 
identifying the ofCense which was the object of the conspiracy. 

2. CoNspiEAOT <S=>43 (2) — Indictment not aideo by aveement of ovebt acts 

— Indictment. 

In an indictment for conspiracy under Pénal Code, § 37 (Comp. St. § 
10201), the conspiracy must be sutHclently charged, and it cannot be alded 
by averments of overt acts done by one or more of the conspirators in 
furtherance of the object of the conspiracy. 

Stone, Circuit Judge, dissenting. 

In ErrQr to the District Court of the United States for the West- 
ern District of Arkansas ; Frank A. Youmans, Judge. 

Criminal prosecution by the United States against Melvin Ander- 
sen. Judgment of conviction, and défendant brings error. Reversed. 

J. Q. Mahafïey, of Texarkana, Tex., for plaintiflf in error. 

J. S. Holt, Asst. U. S. Atty., of Ft. Smith, Ark. (Emon O. Mahony, 
U. S. Atty., of El Dorado, Ark., on the brief), for the United States. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. [1] Anderson was convicted and sen- 
tenced on an indictme nt, the charging part of which was as follows : 

Ê=3For otber cases eee same toplc & KEY-NUMBBR in ail Key-Numbered Digests & ludexe» 
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"That E. Q. Ayers, W. 0. Dabney, Melvln Andersen, Gène Johnston, E. L. 
Edwards, George Booker, Léon Harrls, and Léonard Elddick, on the 8th day of 
November, in the year 1917, In the sald division of said district, and witlnn 
the jurisdiction of said court, did then and there unlawfully, willfully, and 
felonlously conspire, confederate, and agrée among themselves to commit an 
offense against the United States ; that is to say, to steal f rom a certain rail- 
road freight car certain goods then and there moving as and constituting a 
part of an interstate shipment of freight, wlth the intent then and there to 
couvert said goods to their own use." 

He demurred to the indictment for the reason that the offense which 
it was alleged he had conspired to commit was not sufficiently iden- 
tified, so that he was sufficiently informed as to the crime with which 
he was charged, or so that he could plead his acquittai or conviction 
in bar to any future prosecution for the same offense. The demurrer 
was overruled and this action of the trial court is assigned as error. 

In Williamson v. United States, 207 U. S. 447, 28 Sup. Ct. 171, 52 
I/. Ed. 278, it is said : 

"But in a charge of conspiracy the conspiracy Is the gist of the crime, and 
certainty, to a common Intent, sufflcient to identify the offense which the de- 
fendants conspired to commit, is ail that Is requislte in stating the object of 
the conspiracy." 

The gênerai rule is that where conspiracy is made a statutory of- 
fense, when entered into for the purpose of committing a certain spec- 
ified offense, the offense may be described in the words of the statute 
which créâtes it, if the statute sets out fully and without uncertainty 
or ambiguity the éléments necessary to constitute the offense. If, how- 
ever, the statute employs broad and comprehensive language descrip- 
tive of the gênerai nature of the offense denounced, the use of such 
language is insufficient. 12 C. J. 615; Pettibone v. United States, 148 
U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419; United States v. Hess, 
124 U. S. 483, 8 Sup. Ct. 571, 31 h. Ed. 516; United States v. Cruik- 
shank, 92 U. S. 542, 23 L. Ed. 588; United States v. Britton, 108 
U. S. 205, 2 Sup. Ct. 531, 27 Iv. Ed. 698. As the conspiracy is the 
gïst of the offense, it is undoubtedly true that the offense which it is 
charged the défendant conspired to commit need not be stated with 
that particularity that would be required in an indictment charging the 
offense itself. Brooks v. United States, 146 Fed. 223, 76 C. C. A. 
581; Lemon v. United States, 164 Fed. 953, 90 C. C. A. 617; Brown 
V. United States, 143 Fed. 60, 74 C. C. A. 214; Gould v. United States, 
209 Fed. 730, 126 C. C. A. 454; Hyde v. United States, 198 Fed. 610, 
119 C. C. A. 493. Still, as was said in Williamson v. United States, 
supra, the offense which the défendants conspired to commit must be 
identified. 

Standing alone, we are of the opinion that the above-quoted lan- 
guage from the indictment whoUy fails to comply with the rules of 
criminal pleading. To illustrate : The words "certain railroad freight 
car" might apply to any one of the vast number of freight cars in 
existence in the United States, or in the world, for that matter; and 
for the same reason the words "certain goods" might apply to any 
kind of the thousand varieties of property. The car of goods might 
be moving in interstate commerce on any railroad in the United States 
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and between any two of the great number of towns exîsting in différ- 
ent States. The kind and character of the goods are not stated. The 
word "steal," as used in the statute, is used as équivalent to the word 
"larceny." In order to constitute the crime of stealing, several élé- 
ments must be established. The défendant, if convicted or acquitted 
on this indictment, could not plead the conviction or acquittai in bar, 
as far as the indictment is concerned, if he was again indicted for the 
same offense, because the offense is not identified. We are therefore 
clearly of the opinion that the charge of conspiracy is fatally defective 
when standing alone. 

[2] The question now arises how far the conspiracy charged can be 
aided by the allégations of the indictment which set forth the overt act. 
In United States v. Britton, supra, Pettibone v. United States, supra, 
Dealy v. United States, 152 U. S. 539, 547, 14 Sup. Ct. 680, 38 L,. 
Ed. 545, and Eannon v. United States, 156 U. S. 464, 468, 469, 15 Sup. 
Ct. 467, 39 L. Ed. 494, it was established as a rule of criminal plead- 
ing under section 5440, R. S. U. S., now section 37, Pénal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. § 10201]), that the 
conspiracy must be sufficiently charged, and that it cannot be aided 
by the averments of acts done by one or more of the conspirators in 
furtherance of the object of the conspiracy. The rule of criminal 
pleading being as stated, Hyde v. United States, 225 U. S. 347, 32 
Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614, was decided. In 
this case it was said : 

"It is true that the conspiracy, the unlawful combinatlon, has been sald to 
be the crime, and that at common law it was not necessary to aver or provo 
an overt act; but section 5440 has gone beyond such rigid abstraction, and 
prescribes, as necessary to the offense, not only the unlawful conspiracy, but 
that one or more of the parties must do an 'act to eflect' its object, and pro- 
vides that when such act is done 'ail the parties to such conspiracy' beeome 
liable. Interpreting the provision, it was decided in Hyde v. Shine, 199 U. S. 
62, 76 [25 Sup. Ct. 760, 60 L. Ed. 90], that an overt act is necessary to com- 
plète the offense. And so it was said in United States v. Hirsch, 100 U. S. 
33 [25 L. Ed. 539], recognlzing that while the combinatlon of minds in an un- 
lawful purpose was the foundation of the oflense, an overt act was necessary 
to complète It. It seems like a contradiction to say that a thing is necessary 
to complète another thing, and yet that other thlng is complète without It. It 
seems like a paradox to say that anything, to quote the Solieitor General, 'can 
be a crime of which no court can take cognizance.' The conspiracy, therefore, 
cannot alone constitute the offense. It needs the addition of the overt act. 
Such act is somethlng more, therefore, than évidence of a conspiracy. It con- 
stitutes the exécution or part exécution of the conspiracy, and ail incur guilt 
by it, or rather complète their guilt by it, consummating a crime by it cogniz- 
able then by the judicial tribuuals ; such tribunals only then acquiring juris- 
diction," 

One might be justified in concluding from this language that the 
overt act was such a part of the conspiracy as to allow the conspiracy 
charged to be aided by the allégations in référence to the overt acts, 
but in Joplin Mercantile Co. v. United States, 236 U. S. 531, 35 Sup. 
Ct. 291, 59 L. Ed. 705, the Suprême Court had under considération 
the sufficiency of an indictment for conspiracy, and after referring to 
Hyde v. Shine, 199 U. S. 62, 76, 25 Sup. Ct. 760, 50 L. Ed. 90, and 
Hyde v. United States, supra, said : 
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"But the averment of the making of the unlawful agreement relates to the 
acts of ail the aceused, while overt acta niay be done by one or more less than 
the entire nuiriber, and, although essentiel to the completion of the Crime, are 
still, In a sensé, somethlng apart froni the mère conspiracy, being 'an act to 
effect the object of the conspiracy.' For this reason, among others, It seems 
to us that where, as hère, the averment respecting the formation of the con- 
spiracy refers to no other clause for certainty as to its meaning, it should be 
interpreted as it stands." 

And the court again cited United States v. Britton, supra. We 
think therefore that, so far as the rule of criminal pleading is con- 
cerned, it was net changed by Hyde v. United States, supra, vvhich 
did not involve a question of pleading. It is undoubtedly true that a 
conspiracy to steal generally goods moving in interstate commerce 
might be entered into, but the pleader narrowed the scope of the con- 
spiracy to a certain raiiroad freight car, without in any way identify- 
ing the car, the raiiroad on which it was moving, the goods which it 
contained, or the point of origin or destination. According to the 
language quoted above from Joplin Mercantile Ce. v. United States, 
it would seem to be allowable for the pleader, in charging the con- 
spiracy, to refer for particulars to the allégations concerning the overt 
act; but no such référence appears in the indictment before us. The 
indictment is bad, and the trial court erred in not sustaining the de- 
murrer thereto. 

For this reason the judgment below is reversed. 

STONE, Circuit Judge (dissenting). Where the statute requires 
an overt act, I think allégations in the indictment concerning the overt 
act may be used to identify the subject of the conspiracy charged. 
This is on the theory that the overt act is a necessary élément of the 
offense, as held in Hyde v. U. S., 225 U. S. 347, 32 Sup. Ct. 793, 56 
L. Ed. 1114, Ann. Cas. 1914A, 614, which I think remains, in this 
respect, unmodified by Joplin Mercantile Co. v. U. S., 236 U. S. 531, 
35 Sup. Ct. 291, 59 L. Ed. 705. With this help the présent ii.Jictment 
is in my judgment clear and deiînite. 



LAMAB V. UNITED STATES 561 

(260 P.) 

BOOKER V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5282. 

In Error to the District Court of the United States for the Western District 
of Arkansas; Frank A. Toumans, Judge. 

Criminal prosecution by the United States agalnst George Booker. Judg- 
ment of conviction, and défendant brings error. Reversed. 

See, also, 200 Fed. 557, C. C. A. . 

J. Q. MahafCey, of Texarkana, Tex., for plalntifE in error. 

J. S. Holt, Asst. U. S. Atty., of Ft. Smith, Ark. (Emon O. Mahony, U. S. Atty-, 
of El Dorado, Ark., on the brief), for the United States. 

Before SANBOKN, CARLAND, and STONE, Circuit Judges. 

PER CURIAM. Booker was jointly tried and convicted upon the same ln> 
dlctment as Anderson, whose conviction lias this day been reversed. 260 Fed 
557, C. C. A. . 

It foUows that the same judgment must be entered in this case. 

STONE, Circuit Judge, dissenta. 



liAMAB et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 4, 1919.) 

No. 232 

1. MowoPOLiES <Ê=929 — Evidence qv conspihacy to bestbain trade. 

A conspiracy to restrain Interstate or foreign commerce, in violation 
of Sherman Anti-Trust Aet July 2, 1890, § 1 (Comp. St § 8820), Is proved by 
provlng the forbidden meeting of minds, Uke a common-law conspiracy, 
and proof of an overt act Is not essential. 

2. Monopolies ©=929 — Instigating stkikks as conspieacy to besteain fob- 

eign commerce. 

On a charge of conspiracy to prevent the manufacture and export of 
munitions of war, in violation of the Sherman Act (Comp. St. § 8820 et 
seq.), it is no défense that the end was eought to be accompllshed by In- 
stigating strikes among workmen, whlch, If conducted for legltimate pur- 
poees, would hâve been lawful. 

In Error to the District Cotirt of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against David L,amar, 
Henry B. Martin, and others. Judgment of conviction, and défend- 
ants Lamar and Martin bring error. Affirmed. 

Certiorari denied 250 U. S. 673, 40 Sup. Ct. 16, 64 L. Ed. . 

The plaintiffs in eiTor, together with one Rintelen, and with also 
Monett, Buchanan, Taylor, Schultheis, and Fowler, were indicted 
under the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209 [Comp. 
St. §§ 8820-8823, 8827-8830]), in December, 1915, for a conspiracy 
"to restrain foreign trade and commerce," and to "restrain, hinder, 
and prevent the transportation (of munitions of war manufactured in 

$S3For otber cases aee same topic & KBjY-NUMBER In ail Key-Numbered Digests & iDdexe* 
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the United States) in said foreign trade and commerce." The suffi- 
ciency of indictment was considered in United States v. Rintelen (D. 
C.) 233 Fed. 793. 

On April 27, 1917, ail the above-named défendants were brought 
to trial. Indictment was dismissed as to Monett, the jury disagreed 
as to Buchanan, Taylor, Schultheis, and Fowler. Rintelen and thèse 
plaintiffs in error were convicted and sentenced. Rintelen sought no 
review; Lamar and Martin did so, promptly so far as taking writ is 
concemed, but then delayed until November 18, 1918, to procure the 
settlement of a bill of exceptions, and did not file the record in this 
court until January 3, 1919, and after a motion to dismiss had been 
made on 'December 28, 1918. 

Both plaintiffs in error addressed the court personally, and they 
jointly filed a printed brief prepared for them by counsel. 

I. R. Oeland and Raymond H. Sarfaty, Sp. Asst. Attys, Gen., for 
the United States. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
indictment (in a form long used, and approved, among other cases, in 
Nash V. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 
1232), sets forth that there are many persons in the United States 
engaged in the manufacture, sale, and export of what are generally 
known as "military and naval stores" and "munitions of war," that 
such occupation or business is lawful, and that défendants conspired 
to stop the business; i. e., stop manufacture, transportation, and 
distribution, by certain proposed "means and methods," which may 
be summarized as "instigating" strikes on the part of ail employés 
concemed in such making and distribution, and so "instigating" both 
by written and printed exhortation and by distribution of money 
among "officers and persons in charge and control of various labor 
organizations." 

Of the facts revealed by testimony it is enough to say that the 
jury were amply warranted in believing that Rintelen was a German 
who came to the United States in possession of large funds '(over 
$500,000), with the purpose of stopping or trying to stop the great 
and increasing flow of war material, which by 1915 was setting from 
America to Europe, and practically ail going to the nations allied 
against Germany. If he did not bring the money aforesaid for this 
sole purpose, he was certainly willing to use large sums to secure his 
end. He met thèse plaintiffs in error, and with them agreed to do, or 
hâve them do (as active agents), the very things chargea in the indict- 
ment. It is true the évidence shows practically no fruit, no substan- 
tial resuit, from a vëry ambitious plan, except that Rintelen was re- 
lieved of a considérable portion of his funds ; but if the formation of 
the plan, thé formulation of purpose, the meeting of minds in an 
agreement to stop a trade, always lawful, however répugnant tempo- 
rarily to Germans and to pacifists always, be a crime, the judgments 
complained of are right. 
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It does not militate against this conclusion, to urge (as has been 
done) that the object of the statute of July 2, 1890, was not to prevent 
agitation against a trade believed by défendants to be both impolitic 
and immoral, or to assert (what is true) that défendants failed in ef- 
fecting any hindrance of trade, or (what we may assume as true) that 
no one of the défendants had any suspicion that the Sherman Act 
stood in the way of either forming or performing their scheme for 
stopping war in Europe through lack of supplies, and keeping the 
United States out of war by inability to make or deal in the means 
thereof. 

So far as the statute is concerned, the object or intent of the Sher- 
man Act must, like that of every other written law, be gathered from 
its four corners as far as possible, and always if the words employed 
are clear and apt. Such is the case hère, and no department of law- 
ful commerce is left to be restrained or hindered by those who, for 
reasons that hâve not yet appealed to the Législature, think it worthy 
of suppression. 

[1] So far as the lack of success of the plaintiflfs in error is relied 
on, it is enough to point out, what was specifically held in the Nash 
Case, supra, that conspiracy under the Sherman Act is proved by 
proving the forbidden meeting of minds; it is like a common-law 
conspiracy, not like those denounced by section 37, Criminal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. § 10201]), where 
an overt act is a necessary ingrédient of crime. Likewise any lack 
of intent to violate the statute cannot be relied on hère. Personal in- 
tent usually, and certainly hère, means no more than an intention to 
do what was done; therefore, if (as the jury found) défendants in- 
tended to hinder and restrain export trade in war munitions, the fact 
that they had no suspicion of thereby violating the Sherman Act is a 
matter of no importance, and is immaterial. 

[2] It is further contended that, assuming everything covered by 
the évidence as proven and ail the légal rules above adverted to as 
correct, it still remains true that the only suggested means or method 
of restraining trade was to strike — to induce laborers to peacefuUy 
quit work; and such acts are lawful under the statute of October 
15, 1914, commonly known as the Clayton Act (38 Stat. 730, c. 323). 
It is said to follow that, if doing this lawful act should produce re- 
straint of trade, the later statute prevents the opération of the earlier. 

Whether the Clayton Act lias to the extent indicated nullifîed the 
Sherman Act is a question that need not be discussed ; but we do hold 
it as clear that no change has been wrought in the law of conspiracy 
as applicable to this case. It may be that, where the intent of those 
who foment strikes or themselves quit work after and as a resuit of 
agreement with their fellow workmen is to advance their own wage 
interests, or otherwise improve their conditions of life, the Clayton 
Act produces legality by forbidding légal interférence with their do- 
ings. This may be admitted for argument's sake, without expressing 
opinion. But we do hold that where it is charged (as hère) that the 
mtent was solely to restrain foreign trade, and where it is proved (as 
hère) that the proposed instigation of strikes bore no relation what- 
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ever fo the welfare of the strikers, then at most and best the strike 
becomes nothing more than an instrument or means, légal in itself, 
but used only for an illégal end. 

The argument for plaintiflfs in error confounds the means with 
the end. The end or object of the proven conspiracy was not to call 
strikes, but to restrain or rather suppress foreign trade. That ob- 
ject is as illégal as ever; the Clayton Act assuredly does not legalize 
it. If that be granted, the elementary rules of law apply, and legahty 
of means cannot excuse illegality of purpose or object. 

This cause was tried below by counsel of skill for ail the défend- 
ants. Those who took this writ delayed hearing for a time, not in 
our opinion capable of excuse, and were finally heard in person. They 
profess lack of time and means to procure local counsel on appeal; 
the brief submitted for them is stated to be the work of a member of 
the bar of another circuit. That time enough was aflforded, or rather 
taken, is plain; the asserted lack of means has induced us to scan 
with particularity the whole record, whether adverted to in brief or 
argument or not ; after doing so we are unable to discover error, and 
order the judgments affirmed. 



SILVBRMAN v. GILOHRIST, City Mcense Com'r. 

(Circuit Court of Appeals, Second Circuit. July 10, 1919.) 

No. 241. 

Theatees and shows <S=>3 — City ciiabtee given poweb to revokb license of 
moving pictube shows. 

Greater New York Charter, § 641, as amended by Laws N. Y. 1914, c. 
475, in connection witti Code of Ordinances of New Yorls City, c. 3, art. 2, 
vests in the commissioner of licenses full authority to grant and revoke 
licenses of moving picture theaters, and his action in revoking a license is 
not reviewable by the courts, except for failure to fairly and honestly ex- 
ercise his discrétion. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Isaac Silverman against John F. Gilchrist, as Com- 
missioner of the Department of Licenses, New York City. Decree 
for complainant, and défendant appeals. Reversed. 

William P. Burr, Corp. Counsel, of New York City (William B. 
Carswell, of New York City, of counsel), for appellant. 

Charles H. Griffiths, of New York City (Raymond H. Sarfaty, of 
New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from the final decree of 
the 'District Court for the Southern District of New York enjoining 
the défendant, as commissioner of the department of licenses of the 

^E»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats St. Indexes 
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cit}' of New York, from revoking the license of any theater in this 
city on the ground that such theater is exhibiting or means to exhibit 
the photo play called "Fit to Win." The subject of the play is the 
great danger to the public of the spread of venereal diseases, resuUs 
of which are displayed in the pictures. It is proved that the défend- 
ant has threatened to revoke the Ucense of the Grand Opéra House 
in Brooklyn, where the film is being exhihited, if the exhibition is con- 
tinued, and has notified the licensees of ail other motion picture the- 
aters in the city of New York that their licenses will be revoked if 
the play is exhibited in them. 

The plaintiflf is not the licensee of any theater, nor has he contracted 
with the Grand Opéra House for the privilège of exhibiting it there ; 
but he is the owner of the film and interested in the profits of the 
exhibition of it by his licensees. We shall assume for the purpose of 
décision that he has a standing to complain. The direct question raised 
is the power of the license commissioner to revoke the license of a 
theater ; the plaintiff denying that he has it. 

The charter of Greater New York as amended by chapter 475, ïyaws 
1914, provides in section 641 : 

"The commissioner of licenses shall hâve cognizance and control of the 
sranting, issuing, transferring, renewlng, revoking, suspending and cancel- 
Ing: * • • 

"2. Of ail licenses and permits now issued by the bureau of licenses attached 
to the mayor's office. » • » 

"4. Of ail licenses in relation to theaters and concerts now Issued under the 
provisions of sections 1473, 1474, 1475 and 148S of the Greater New Torli 
Charter, by the police commissioner. » • • 

"The commissioner of licenses is hereby vested with ail the powers and func- 
tions now exercised in relation to licenses by (1) the mayor pursuant to the 
code of ordinances of the city ; (2) by the bureau of licenses attached to the 
mayor's office ; (3) by the commissioner of licenses appointed by the mayor un- 
der the provisions of article 11 of the General Business Law ; (4) by the police 
commissioner in relation to theaters and concerts. • • * " 

The act gives the license commissioner in express terms the power 
to revoke, and in conformity with it the bill allèges that he has "full 
power and authority to grant and revoke and in other manner regu- 
late the issuance of licenses to theaters in the city of New York." 

The Court of Appeals of the state of New York has not passed 
upon the question, but the Appellate Division for the First Department 
has donc so. In Message Photo Play Co. v. Bell, Com'r, 179 App. 
Div. 13, 166 N. Y. Supp. 338, the lower court had enjoined the com- 
missioner from revoking or threatening to revoke the license of any 
theater in which the plaintifï's photo play called "Birth Control" should 
be exhibited. The Appellate Division reversed the judgment, finding 
the power to revoke in the provision of the charter above mentioned 
confirmed hy sections 31 and 41 of article 2 of chapter 3 of the Code 
of Ordinances of the City of New York adopted in 1916. By chap- 
ter 382, Laws 1917, amending section 1556 of the charter, ail courts 
of the city of New York are required to take judicial notice of city 
ordinances. While we doubt whether this provision is binding on 
the fédéral courts, inasmuch as botli parties hâve referred to the or- 
dinances, we may say that we think the licensing of moving picture 
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theaters is regulated by article 2 of chapter 3 of the Code of Ordi- 
nances, which, read together with section 641 of the charter, im- 
poses -no limitation upon the license commissioner's power to revoke. 
Article 1 covers provisions applying to theaters generally. Article 
2 covers the moving picture theaters in which the seating capacity 
does not exceed 600 persons and which hâve no stage or scenery spe- 
cifically. Article 2 covers common shows specifically. Section 4 of 
article 1 provides for the revocation of licenses by any judge or jus- 
tice of a court of record for violation of the provisions of that ar- 
ticle, which are such as to prevent fire and panic, Sunday perform- 
ances, sale of liquors, etc. No such violation is relied upon by the 
license commissioner in this case, and therefore the section does not 
apply. Except for thèse violations the authority is conferred upon 
him to grant and revoke licenses for moving picture theaters, sub- 
'ject to no limitation. This must hâve been the view of the Appellate 
Division in the Message Photo Play Case, supra, because any want 
of power in the commissioner to revoke without such judicial pro- 
ceeding could not hâve been overlooked by court and counsel. 

Yet the license commissioner, like ail such officiais, must exercise 
his discrétion fairly, hbnestly, upon correct information, and with a 
view to the moral and physical welfare of the public. There was no 
évidence in the case cited, and there is none in this case, that the 
commissioner has not honestly concluded that the exhibition of the 
film to mixed audiences will be injurions to decency and morality. 
The proofs show, and we may take judicial notice of the fact, that 
intelligent persons, deeply interested in the welfare of the community, 
especially of youth, entertain diametrically opposite opinions as to 
the efïect of public discussions of sex questions. Under thèse cir- 
cumstances the fair and honest judgment of the officiai primarily 
charged with the duty of deciding should not be interfered with by 
the courts, especially by a fédéral court in the case of a state officiai. 

The motion to dismiss an appeal heretofore taken under section 
129 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 
[Comp. St. § 1121]) from an interlocutory injunction is granted, be- 
cause it came to an end when the final injunction issued. 

The decree is reversed. 
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GREENVILLE STONE & GEAVEL CO. v. GBEENE et al. 
(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5262. 
Master and servant ®=»288(5) — Assumption or eisk of defec3tive applianck 

QUESTION FOE JUEY. 

In an action for death of an employé, kiUed by the falling of a boiler 
which had been raised on jacks, the questions whether it fell by reason of 
a defeotive jack, and whether deceased had knowledge of the defect and 
assumed the risk, held properly submitted to the jury under the évidence. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action at law by Lydia A. Greene, administratrix of the estate of 
David A. Greene, deceased, and others, against the Greenville Stone 
& Gravel Company. Judgment for plaintiffs, and défendant brings 
error. Affirmed. 

C. L. Marsilliot, of Memphis, Tenn., and Samuel M. Casey, of 
Batesville, Ark. (Richard C. Bushy, of Memphis, Tenn., and David L. 
King, of Hardy, Ark., on the brief), for plaintiflF in error. 

Lyman F. Reeder, of Batesville, Ark. (John B. McCaleb, of Bates- 
ville, Ark., WilHam R. Chesnut, of Commerce, 0kl., and Arthur Sul- 
livan, of Hardy, Ark., on the brief), for défendants in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARlvAND, Circuit Judge. To reverse a judgment against it in 
a Personal injury case the gravel company has sued out a writ of error. 
On January 18, 1917, David A. Greene was in its employ as steam 
shovel fireman, and was engaged with other workmen in moving a 
steam boiler back into place after having been repaired. In order to 
perform this work, the boiler had been raised by means of ratchet 
jacks. While the boiler was in a raised position, it fell or rolled over 
and killed Greene. The trial court charged the jury that there were 
only two questions of négligence for them to consider, and in so doing 
used the f ollowing language : 

"Whether the jacks which were used for the purpose of moving this boiler 
were defective ; and whether the defects of thèse jacks caused the accident." 

At the close of ail the évidence, counsel for the gravel company 
moved the court to direct a verdict in its favor, which motion was 
denied. The questions for décision as stated by counsel in this court 
are as follows : 

(1) There was no évidence that the jacks were defective. 

(2) The defects in the jacks, if any, did not cause the injury. 

(3) If the jacks were defective, Greene knew this fact and assumed 
the risk. 

We hâve carefully read the évidence in the record, and are satisfied 
that there was substantial testimony tending to show that the boiler 

®=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dtgests £ Indexai 
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fell over because the jacks, or one of them, gave way ; that a flat pièce 
of iron had been placed in one of the jacks to hold the cogs, so the 
cogs would hold; this pièce of iron was loose; one jack did not 
hold, and fell; the jack stripped and fell over; the jacks were in 
bad condition. The witness Oates on direct examination testified for 
the plaintiff as f ollows : 

"Q. What caused that jack to strip and let the boiler down? A. That 
jack sets up and down this way (Indlcating), and there Is a ratchet that bolts 
in hère, and a dog flts In hère, and there's notehes upon this, and that is sup- 
posed to fit up tight, but it dldn't. I could stick my flnger down in there, and 
that left that loose enough, and that got stuck and went back against that, 
and that got started, and this dog dldn't hâve but about that much hold (in- 
dlcating). 

"Q. About how much of a holdî A. Well, It wasn't but about a half an Inch, 

"Q. Had you been famillar wlth that jack before that time? A. Yes, sir. 

"Q. Did you know anything about It being détective at the tlme they be- 
gan to use It, or notî A. Yes, sir. 

"Q. What condition was It In before? A. It was In bad condition; ready for 
the junk pUe, I would call It." 

On cross-examination the witness testified : 

"Q. It was a well-known fact that thèse Jacks were In very bad order? A. 
Yes, sir ; every one of the boys around the plant. 

"Q. You say ail the boys around the plant; had there been any complaintî 
A. No; everybody around the plant, or anybody knew It that had any deal- 
Ings wlth them, knew they were no good." 

On redirect examination the witness f urther testified : 

"Q. Had Greene ever handled thèse jacks, so far as you knew? A. Not to 
my knowing ; he never did handle them ; it was not In bis Une of business. 
When he was flring, he didn't fool with them. 

"Q. You don't know, then, whether Mr. Greene had ever worked wlth thesa 
jacks before in his life? A. No, sir ; he hadn't 

"Q. As far as your knowledge is concemed? A. As far as my knowledge, 
he hadn't." 

The gênerai manager of the gravel company on cross-examination 
testified as follows: 

"Q. Now, I want to get this thlng so we can get the jury to understand it. 
When this was raised — when this flrebox was raised up hère clear, there waa 
nothing to prevent this boiler rolling then, was there? A. Oh, yes ; It couldn't 
roll. 

"Q. It couldn't roll? A. No, sir. 

"Q. But It did, If it went down. We know It did roll. A. I can't teU how 
it got down. It must bave been in the opération of the jacks." 

It was shown that Oates had made statements contrary to his tes- 
timony at the trial, and we are asked to disregard his testimony. 
We are of the opinion that the credibility of the witness Oates and 
the weight to be given to his évidence was clearly a matter for the 
jury, and not for this court. There was évidence in our opinion 
from which the jury might properly find that one of the jacks at 
least was defective, vi^hich caused it to strip, which we gather from 
the testimony would be the failure of that part of the jack which held 
the weight of the boiler to remain in place, causing the screw to fall 
back into the jack frame, and there was also évidence from which 
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the jury might find that the defective condition of the jack caused the 
boiler to fall. So far as the question as to whether Greene assumed 
the risk of the defective jack is concerned, we cannot say it clearly 
appears that Greene knew of the defective condition, or that it was 
plainly obvious. It does not appear that Greene was working with 
the jack that stripped; on the contrary, he was performing other 
work. The testimony of Oates that everybody knew that the jacks 
were defective cannot be used to charge Greene with knowledge of 
the condition of the jacks. The question of assumption of risk 
was properly left to the jury under a charge that was iiot excepted 
to by the défendant. 

The trial court did not err in refusing to direct a verdict, and the 
judgment helow must be afïirmed; and it is so ordered. 



THE HOKKAI MARU. 

(Circuit Court of Appeals, Ninth Circuit September 8, 1919.) 
No. 3244. 

1. Master and Servant «©=5120 — Ship Liable fob Injubt to Watchman 

tJsiNG RoPE Laddeb. 

A ship held liable for Injury to a watchman employed by Its agent, who 
while attemptlng to board the vessel from the pier by means of a Jacob's 
ladder, by direction of an offlcer, fell and was injured by reason of the 
inoving of the vessel and the négligence of the crew In drawlng up the 
ladder. 

2. Masteb and Servant «©='200 — Watchman on Ship Not Fellow Serv- 

ant or OîTICERS AND CBEW. 

A watchman, employed to gtiard a shlp lying at a pier, held not a 
fellow servant of the offlcers or crew. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah 
Neterer, Judge. 

Suit in admiralty by W. C. Hubbard against the steamship Hokkai 
Maru ; Mitsui & Co., Limited, claimant. Decree for libelant, and 
claimant appeals. Afifirmed. 

The appellee was employed by the steamship Hokkai Maru as nlght watch- 
man ; the shlp belng at the tlme docked at the Port Commission docU, South 
Cove, Seattle, Wash. He was so employed through one Uavis, who acted in 
that behiilt for the ship. The latter, it appears from the record, was In the 
regular employ of agents of other shlps in the matter of securlng such watch- 
men, but at times rendered like service for other agents, as in the instant 
case. The duty of such watchman was to see that noue of the Japanese on 
board escaped from the ship to enter this country illegally. When employed 
for the purpose stated, the appellee was told to go to the dock to which the 
Hokkai Maru was tied, to relieve a watchman then on the ship, called 
Richie, but whose true name, it appears from the évidence, was Kemnitz. 
■\Vhen the appellee reached the dock, the ship was about to be moved, by 
means of tugs, to the other side of the dock ; it having at the time no steam. 

<g=5For other caees see same topic & KEY-NUMBSR in ail Key-Numberea Dlgests & Indexe» 
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It was not loaded, and therefore stood hlgh In the water; the only theo 
means of getting oŒ or going aboard belng the ordinary work ladder, called 
Jacob's ladder, made of rope, and banging loosely down the slde of the ship, 
and being in this Instance about 30 feet long, with 8 rangs. It was by means 
of that ladder that the appellee undertook to go aboard the ship, and being 
an old man, and the ladder being very greasy, he was unable to reach the 
decl£ of the ship, and in the effort of Its offlcers and crew to haul the lad- 
der up with the appellee on It, the latter fell into the water, from which lie 
was later rescued, suffering the Injuries and losses for which he libeled the 
vessel and its owner. 

Daniel B. Trefethen and Howard Findley, both of Seattle, Wash , 
for appellants. 

M. h. Longfellow and John h. Fitzpatrick, both of Seattle, Wash., 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
appellee alleged in the libel his employment as night watchman, and 
his endeavor to board the ship by means of the ladder that has been 
mentioned, and further alleged in substance that when he had as- 
cended the ladder about 10 feet, the agents and ofRcers of the ship 
moved it without signal or warning of any kind, the libelant continu- 
ing to ascend the ladder while demanding that the officers and agents 
of the ship "corne to his assistance by retuming said ship to the dock, 
or giving him a rope or net, sending a man down the ladder, or lash- 
ing this libelant to the ladder," which they failed to do, but "care- 
lessly and negligently drew up the ladder until this libelant was near 
the top of the ship, when an agent and employé of said ship care- 
lessly and negligently broke the hold of this libelant and caused him 
to fall into the water," a distance of about 40 feet; that the libel- 
ant was boarding the ship for the purpose of performing his duties as 
night watchman, and was directed by the officers and agents of the 
ship to do so by going up the ladder, which swung to and fro, having 
no attachment at the lower end, and there being no weight fixed to it ; 
that the ladder was the only means provided by the ship for getting 
aboard, and that the libelant's fall and the length of time he remain- 
ed in iJie water before being rescued resulted in certain alleged spec- 
ified injuries and in certain alleged losses of specified personal prop- 
erty, aggregating $10,000. 

It is contended on the part of the appellant that Davis was an in- 
dependent contractor, for whom the libelant was working, and that 
the latter had no contractual relations with the ship or its owner. 
We are quite familiar with the well-known rule that one who has 
contractée with a compétent independent contractor to perform a law- 
ful service for him cannot be held liable for négligence committed 
by such contractor or his servants in prosecuting the work he had 
agreed to do. But that rule has no application to the présent case, 
for we do not understand, even from the testimony so much relied up- 
on by the appellant, that Davis contracted to watch the ship, or in any 
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way bound himself to answer in damages for any négligence or care- 
lessness on the part of any watchman he should send to the ship; 
he being, as we think the évidence clearly shows, the mère instrumen- 
tality through which the ship procured the watchmen it needed, and 
for whose services it, through its agents, paid. 

There is very substantial conflict in the évidence regarding the 
circumstances under which the libelant got upon the ladder in his en- 
deavor to go upon the ship, and as to whether it was his duty to go 
on the latter, as well as in respect to the exact cause of his falling 
from the ladder into the water. The testimony in behalf of the libel- 
ant is to the efïect that after he reached the dock several persons 
came down the ladder from the ship, including the watchman called 
Richie, whom he was to relieve, and that after Richie came down he 
(libelant) was told by an officer of the ship to go up the ladder on- 
to the ship, which he undertook to do by stepping on the ladder from 
the dock, after which the ship began to move, with the results that 
hâve been stated. 

Among the witnesses for the claimant, who testified to the efïect 
that the libelant got on the ladder after the ship began to move from 
the dock, was an inspecter of United States customs, a man named Ed- 
wards, who was questioned, and answered, among other things, as 
follows: 

"Q. Now, I will ask you if you saw Mr. Hubbard just prlor to that ac- 
cident, and, if you did, state the circumstances under which you saw hlm, 
and what was said and doneî A. I was detained at the dock that night, be- 
cause I had to go back after supper to work. As I came back — I had charge 
— I walked alongslde where the boat laid, and as I came around the Hokkal 
Maru, they were casting ofE the lines. Q. Had they cast off the forward linesî 
A. They had cast off the forward lines, and there was only one way of get- 
tlng aboard, and that was by the Jacob's ladder, over the side. Q. Was 
the boat drifting out thenî A. Tes; she was out probably a good step rrom 
the dock. Q. About three or four or six feet? A. Three or four feet fur- 
ther than they usually had, when they got to get aboard the Jacob's ladder. 
Q. Where was Hubbard? A. He was on the dock. Q. What was said and 
done? A. He says, 'How am I going to get aboard the boat; she is pulUng 
out?' I said, 'I would not get aboard of her, because she is going to the 
opposite side of the dock and tie up again.' And he said, well, he would stay 
with his boat; that he didn't know where she was going. I told him they 
told me they were going to put the boat on the other side, and I was to be 
around there when they loaded, and I knew she would be around there. Q. 
Ton did not see him any more? A. I did not see hlm any more." 

There was other testimony in behalf of the claimant tending to 
show that the ship was moving away from the dock when the libelant 
undertook to board her ; but we think, from the évidence taken as a 
whole, that the conclusion of the court below that the libelant's ver- 
sion of the fact is correct is not only far more reasonable, but that 
it is also conclusive upon us, since the évidence on the point is in 
irreconcilable conflict. We add, however, that if it be conceded to 
be possible for an old man to step three or four feet from a dock 
to the rung of a rope ladder hanging loosely down the side of a ship, 
while the latter is in motion, it is altogether unreasonable to con- 
clude that s"uch a man in his sensés would undertake to do so. 
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The contention of the appellant that the case îs not withîn the 
jurisdiction o£ an admiralty court is, in our opinion, without any 
merit. The Plymouth, 3 Wall. 20, 18 L. Ed. 125 ; The Strabo, 98 
Fed. 998, 39 C. C. A. 375. 

[2] Equally clear is it, we think, that the libelant cannot be prop- 
erly regarded as a fellow servant of any of the officers or crew of 
the ship, for the reason, if for no other, that they were not engaged 
in the same gênerai employment. See Sansol v. Compagnie Générale 
Transatlantique (C. C.) 101 Fed. 390; The Terrier (D. C.) 73 Fed. 
265 ; 26 Cyc. 1360. 

A careful examination of the évidence satisfies us that the court 
belowr was right in its conclusion that the moving of the ship after 
the libelant had been directed by one of its officers to go upon the 
ladder, and before he had ascended it, was, under ail of the circum- 
stances of the case, négligence on the part of the ship, which négli- 
gence was added to by those of its officers and crew in the handling 
of the ladder in the endeavor to hoist the libelant ; and finding, from 
the record, that the évidence justified the amount of the award to 
the libelant, the judgment is affirmed. 



ALVET-PERGTJSOIN CO. v. JOHN F. TROMMER EVERGKEEN BREWBEY. 
(District Court, E. D. New York. September 22, 1913.) 

1. Patents <ê=>328 — Validity— Infringkment. 

The Alvey patents, Nos. 790,811 and 881,042, relatlng to eonveyors for 
boxes, etc., held valid and Infringed. 

2. Patents ©=3,S2 — Expérimentai, Use and Exhibition. 

Where the use of a device exhlblted at a world's falr was only ex- 
périmental, and tests then made were unsuccessful, there was no public 
use or sale, constltuting an abandonment, so as to invalldate a patent 
application made over two years later. 

In Equity. Suit by the Alvey-Ferguson Company against the John 
F. Trommer Evergreen Brewery. Decree for complainant. 
See, aiso, 245 Fed. 762. 

Tbis is a suit by the Alrey-Ferguson Company against the John F. Trom- 
mer Evergreen Brewery for Infringement of daims 1 to 7 and 12 of letters 
patent No. 790,811, granted May 23, 1905, and clalms 1 to 12 of letters patent 
No. 881,042, granted March 3, 1908, to the complainant as assignée of Ben- 
jamin PI. Alvey. This complainant also brought suit in Louisville, Ky., 
against the Falls City Brewing Company for infringement of the same pat- 
ents, and during the taking of the testimony In the présent case it was stip- 
ulated that certain parts of the testimony taken in that case should be read 
Into this case. Although there was no appearabce for the défendant at the 
hearing, Its contentions were ably and elaborately considered in its expert 
testimony. 

The complainant's patent No. 790,811 Is clearly descrlbed by complainant's 
counsel substantially in the language of its expert witness Freeman, as fol- 
lows: 

"The Alvey patent, No. 790,811, relates to a conveyor system for automat- 
Ically transferring boxes, barrels, and the like from place to place. Whlls 

the boxes or similar articles are mainly transferred by thelr own gravity 

* 

@;3>For other cases see same toplc & KEY-NUMBER in ail Key-M ambered Digests & Indexes 



ALVET-FBRGUSON 00. V. JOHN F. TROMMER E. BKEWERT 573 

(260 F.) 

along the System, It Is frequently necessary or désirable that they be auto- 
matlcally elevated from one level to another, elther for storage or In order 
that they may continue their travel by gravity to some distant point or 
points. The patent In suit, No. 790,811, relates more partlcularly to an au- 
tomatic elevator mechanism adapted to eo-operate with the gravity sections 
of such System. 

"Generally speaklng, the elevator comprises approximately horizontal end 
portions J/O and 50 (Fig. 2) and an intermediate portion 70 Incllned with re- 
spect to the end portion and gradually merging into the end portions, which 
end portions are adapted to co-operate vpith the gravity sections SO and 31, 
to automatically receive the boxes or articles from the lower section SO and 
automaticnlly deliver them to the upper section 31 wlthout undue shock and 
without requiring the services of an attendant; the whole belng combined 
with a track or way or floor for properly supportlng the boxes or articles, 
and with traveling means for eonduetlng or propelling the boxes or articles 
along the track or way to elevate them from one gravity section to the 
other 

"In the particular embodlraent disclosed in the patent, the elevator com- 
prises a frame formed by transverse bars or straps 1, having upwardly ex- 
tendlng or bent ends 2, and rigldly fastened to certain lougitudinally extend- 
Ing angle irons. One pair of thèse angle Irons, numbered S in the dravs-ings, 
3 s secured directly to the transverse members, whlle another pair 4 is secured 
to the upwardly extending portions 2. A thlrd pair of angle irons 7 Is se- 
cured beneath the transverse members 1 by means of angle pièces or brackets 
5, which are secured to the under sldes of the transverse members 1. ïhe 
track or way or floor of the elevator Is composed in part of rollers 11 journaled 
ut thelr opposite ends in the upwardly extending portions of the flrst-men- 
tîoned pair of angle Irons S, and in part of a relatively stationary portion 75, 
composed of longitudlnally extending bars 76, which, as illustrated, are se- 
cured to transversely extending members 77, which are illustrated as beiug 
Bupported upon the angle irons 3. For the purpose of moving the boxes or 
articles over the floor of the elevator from the lower gravity section to the 
iipper gravity section, traveling means in the form of a pair of chains 15 
are provlded, thèse chains being mounted «pon pairs of sprocket wheels 16 
and n arranged at opposite ends of the elevator; the upper stretches of the 
chains belng gulded upon the upper pair of angle irons Jf, and the lower 
stretches upon the lower pair of angle irons 7. 

"In order that the motion of the chains may be transmitted to the boxes 
In such manner as to reliably propel them over the floor of the elevator, the 
chains are connected at suitable Intervais by transverse members 18a, which, 
in the embodiment illustrated, are provided with rollers 18. Thèse transverse 
connections between the chains are termed 'flights' In the patent, The sta- 
tionary portions 75 of the floor of the elevator are arranged at the point 
where the lower horizontal portion of the elevator gradually merges into the 
Intermediate incllned portion, thus facilitating the change in the direction 
t»f the movement of the boxes or articles from the horizontal place of the 
lower section to the incllned plane of the intermediate section. 

"For the purpose of properly guiding the chains with relation to the Une 
of movement of the boxes or articles over the floor of the elevator, the lower 
sections lia of the upper pair of angle Irons ^ are reversely arranged with re- 
lation to those sections which are opposite the Inclined and upper portions 
of the elevator, so that the horizontal members of the sections 4a are adapted 
to overlie the chains 15 and keep them down at the proper élévation with re- 
lation to the lower horizontal portion of the elevator, and the horizontal mem- 
bers of the angle irons 4 are adapted to underlle the chains and sustaln them 
at the proper élévation with relation to the incllned and upper horizontal 
portions of the elevator. Simllarly, the lower sections 7o of the lower pair 
of angle irons are reversely arranged with relation to the upper sections of 
this pair of angle irons to properly guide and control the lower stretches of 
the Chain. 

"It will be understood that the chains are continuously drlven from a 
suitable source of power, so that, whenever a box traversing the lower gravity 
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section of the conveyor arrives at the lower horizontal portion of the elevator, 
It will be automatically engaged by one of the transverse connections or 
fllghts carried by the chalns, whlch vs?ill cause It to travel along and np the 
conveyor and then deliver it to the upper gravlty section, and this without 
requiring the services or attention ot an operator. 

"While the object of the invention is generally stated In the second para- 
graph of the spécification as 'the provision of certain Improvements in ele- 
vators adapted to be used in Systems for handling packages, whereby pack- 
ages may be most expeditiously and safely elevated from one floor to another 
of a warehouse, for example,' the co-operation of the device with a gravlty 
conveyor System Is more partleularly set forth as follows: 

"In order that this elevator may be best adapted to form part of a con- 
veylng System vyherein the packages are conveyed to it by a gravlty conveyor, 
(indlcated at SO In Flg. 2), whlch runs around or through the room, and de- 
livered by it to a siœilar gravlty conveyor SI, whlch runs around or through 
the room above, its end portions 40 and SO extend at an angle with its Inter- 
medlate part 70, gradually merging from the horizontal to the angle of in- 
clination of the said Intermedlate part, whreby the articles may be delivered 
to and discharged from the elevator without shock, and the portion of the 
elevator at the junction of its approxlmately horizontal bottom and inclined 
intermedlate part is provlded with a floor 75, comprlsing stationary members 
76, instead of rollers, which preferably constitute the remainder of the floor 
of the elevator." 

The claiœs of this patent which are alleged to be infringed are: 

"1. An elevator comprlsing a frame having approxlmately horizontal end 
portions and its intermedlate part arranged at an inclination with its said end 
portions and gradually merging Into the same, rollers constitutlng a portion 
of the track or way, a stationary portion arranged at the junction of an end 
and intermedlate portion of the frame, and traveling means for conducting 
the articles upward along said track or way. 

"2. An elevator comprlsing a frame having approxlmately horizontal end 
portions and its intermedlate part arranged at an inclination with its said 
end portion and gradually merging into the same, rollers constitutlng a por- 
tion of the track or way, a stationary portion arranged at the junction of an 
end and intermedlate portion of the frame, means for conducting the articles 
upward along said track or way, and conveying means for conducting said 
articles to and from said elevator. 

"3. An elevator comprlsing a frame having approxlmately horizontal end 
portions and its intermedlate part arranged at an angle with Its said end 
portions and gradually merging into the same, a frame arranged at the junc- 
tion of an end portion and said intermedlate part and forming part of the 
track or way, rollers arranged to form a part of said track or way, a pair 
of connected endless belts for conducting the articles along said track or 
way, and means for holding said belts down adjacent to the junction of said 
end and intermedlate portions. 

"4. An elevator comprlsing a frame having a séries of members extending 
transversely thereof and provlded with upwardly-bent ends, a pair of angle 
irons extending longltudinally of the frame at the sldes thereof and secured 
to said séries of members and a second pair of angle Irons, extending longl- 
tudinally of the frame and secured to the bent end portions of the first-men- 
tioned frame members, means supported by the flrst-mentioned pair of angle 
irons and forming the floor of said elevator, and a connected pair of traveling 
endless "belfs for conducting the articles along said floor, said belts engag- 
ing said second pair of angle irons. 

"5. An elevator comprlsing a frame composed of a séries of members extend- 
ing transversely thereof and having upwardly-bent ends, a pair of angle irons 
extending longltudinally of the frame at the sides thereof and secured to 
said séries of members, a second pair of angle irons extending longltudinally 
of the frame and secured to the bent end portions of the flrst-mentioned frame 
members, a séries of angle irons each secured at one end to the said lower 
portion of the respective flrst-mentioned frame members and depending there- 
from. and a tliird pair of angle Irons extending longltudinally of the frame 
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and secured to the last-mentioned angle irons, means supported by the first- 
mentioned pair of angle irons and formlng the floor of said elevator, and a 
connected pair of traveling endless belts for conductlng the articles along 
said floor, said belts engaging sald second and third pairs of angle irons. 

"6. An elevator comprising a frame having a séries of members extending 
transversely thereof and provided with upwardly-bent ends, angle irons se- 
cured to the upwardly-bent ends of said transverse members at each side of 
the devlce and so arranged that the horizontal portion at one end or place 
In the length of the frame will be Inverted with respect to the horizontal por- 
tions of the angle irons at the other end or place in sald length, a connected 
pair of endless belts the upper runs of which are held In proper plane of op- 
ération by said horizontal members, a pair of angle irons extending longitu- 
dlnally of the frame at the sides thereof, and a floor supported by the same. 

"7. An elevator comprising a frame composed of a séries of members ex- 
tending transversely thereof and having upwardly-bent ends, a pair of angle 
irons extending longltudinally of the frame at the sides thereof and secured 
to said séries of members, a second pair of angle irons, extending longltuai- 
nally of the frame and secured to the bent end portions of the flrst-mentloned 
frame members and so arranged that the horizontal portions at one end 
of the frame will be Inverted with respect to the horizontal portions at the 
other end of said frame, a séries of angle irons each secured at one end to 
the said lower portion of the respective first-mentioned frame members and 
depending therefrom, and a third pair of angle Irons extending longltudinally 
of the frame and secured to the last-mentioned angle irons, means supported 
by the first-mentioned pair of angle Irons and formlng the floor of sald 
elevator, and a connected pair of traveling endless belts for conductlng the 
articles along said floor, said belts belng held In the proper plane of opéra- 
tion by the horizontal members of said second and third pairs of angle irons." 

"12. An elevator comprising a frame having Its sides provided with angle 
irons extending longltudinally thereof and each formed of sections located 
end to end in relatlvely reverse positions, a traveling conveylng means com- 
prising endless belts whIch are guided by said angle Irons, and a track or 
way located between the tipper and lower runs of said belts." 

The complainant's patent No. 881,042, as described by the complainant's 
expert Freeman, Is as follows: 

"The Alvey patent. No. 881,042, as stated therein, 'relates to certain im- 
provements in carriers or conveyors, and partlcularly to the type thereof 
shown, for example, in my patent Ko. 790,811 granted May 23, 1905.' In the 
automatic elevator mechanism described in the prlor Alvey patent referred 
to, the flights of the conveylng means will sometimes engage the under sur- 
faces of the boxes or other articles, and carry them along over the lower 
horizontal portions of the elevator, and start them up the inclined portion, 
whereupon the boxes thus Improperly engaged will slip ofC the flight and 
fall back against the succeeding flight, or a box propelled thereby, with some 
danger of injuring the contents of the box or lx)xes. The improvements of the 
later patent. No. 881,042, are mainly directed to the provision of means for 
preventing the boxes from belng Improperly conveyed or advanced by the 
flights to a point where tliere is any danger of Injuring the contents of the 
boxes by falling back in the manner stated." 

The patentée points ont the nature of thèse improvements as follows: 

"My présent invention therefore contemplâtes the provision of a conveyor 
with means which project Into the path of travel of packages so as to be en- 
gaged by said packages, and as a principal functlon thereof are adapted to 
retard or resist the movement of packages which are not properly engaged 
with the propelling means of the conveyor, sufïiciently to hold sucli packages 
against movement with the propelling means, and are further adapted to 
permit movement with the propelling means of packages which are properly 
engaged by the latter." 

The particular embodiment of thèse improvements disclosed In the patent is 
aptly described In gênerai terms by the patentée as follows: 

"The means referred to, as herein shown and as preferred, comprise a pair 
of arms which project toward each other diagonally Into the way or path of 
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travel of the packages from opposite sides of the way and control the move- 
raent of packages on the way. They hâve sufflcient rlgldlty to reslst direct on- 
ward movement of packages whlch are not properly positioned on the track 
or way, and are improperly engaged wlth the propelling means, whlle they are 
suffielently elastic to yleld to the pressure of sultably positioned packages 
which by reason of a proper engagement wlth the propelling means are be- 
ing forcibly propelled along the way, such yleldability thereby pennitting the 
packages to pass between the arms." 

This embodiment is represented as being applled to the lower horizontal 
portion of an automatlc elevator of the type illustrated in patent No. 700,- 
811, previously considered. As shown, the sprlng arms 26 and 27 are rlgidly 
secured at their forward ends near the front end of the elevator frame and 
at opposite sldes thereof, and they extend rearwardly or in the direction of 
movement of the boxes or packages from their rigidly secured forward 
ends and in diagonal directions across the lower horizontal part of the 
track or floor of the elevator so that the arms converge toward each other at 
their rear or free ends whlch terminate near the base of the inclined portion 
of the elevator. Thèse arms are formed of spring métal, and, whlle they 
are suffielently rigld to prevent a box whlch Is improperly engaged by the el- 
evator flights from passing beyond them, they will yield to permit the box or 
packages to pass between them when it is squarely engaged by one of the 
flights of the conveyor." 

The claims of this patent Involved In suit are: 

"1. In a conveyor, a package propelling means having traveling devices 
to engage the packages and force the same along the conveyor, and means 
for retarding the movements of packages whlch are improperly engaged by 
sald propelling means, and to permit the movement of such packages as are 
properly engaged therewlth. 

"2. In a conveyor, a package propelling means comprising endless traveling 
chains and devices extending transversely of the conveyor and Connecting 
the chains wlth each other and adapted to engage the packages, and means 
for retarding the movement of packages which are improperly engaged by 
sald devices, and to permit the movement of such packages as are properly 
engaged therewlth. 

"3. In a conveyor, a package propelling means having traveling devices to 
force the packages along the conveyor, and yieldable arms extending toward 
each other Into the path of the packages and adapted to prevent movement 
of packages which are improperly engaged by sald devices and to permit 
movement of such packages as are properly engaged therewlth. 

"4. In a conveyor, a frame comprising sldes formed to provide guide ways, 
endless chains which travel in said ways, package engaging devices carried 
by said chains, and arms extending diagonally Into the path of the packages, 
and adapted to prevent movement of such packages as are Improperly en- 
gaged with said devices, sald arms being yieldable to permit movement of pack- 
ages which are properly engaged with said devices. 

"5. In a conveyor, a carrier way provided with spring arms, extending In- 
wardly from the sides thereof, and means for conveying the packages along 
said way and between said arms. 

"6. In a conveyor, a carrier way having an inclined portion, means for 
conveying packages along said way, and yielding retarding means for the 
packages, arranged at or near tlie base of the incline. 

"7. In a conveyor, a carrier way, having an inclined portion, means for 
conveying packages along .said way, and yieldable arms extending toward 
each other end into the path oî the packages, at or near the base of the in- 
cline. 

"8. In a conveyor, a track or way, and arms arranged in the path of move- 
ment of packages on said track or way, said arms extending diagonally In- 
ward beyond the latéral boundaries of the track or way from opposite sides 
of the same and in the direction of jnovement of the packages. 

"9. In a conveyor, a track or way, an endless traveling means arranged 
over the track or way and having devices to engage the packages and control 
the movement of the saii;e on the track or way, and arms between whlch 



ALVBT-FEBGUSON 00. V. JOHN T. TBOMMEB E, BBEWERT 577 

(260 F.) 

the packages travel, sald arms extending from opposite sldes of the track 
or way, inward beyond the latéral boundarles thereof In the direction of the 
movement of the packages on the track or way. 

"10. In a conveyor, the combination with a means for supporting packages, 
and devices traveling relatively to sald means and controUing the movement 
of packages thereon, of means adopted to restrain the movement of packages 
untll the traveling devices are In position properly to engage the same. 

"11. In a conveyor, the combination with a means for supporting packages, 
and devices traveling relatively to sald means and controUing the move- 
ment of packages thereon, of spring arms projectlng Into the path of the 
packages and adapted to restrain the movement of the same untU the trav- 
eling devices are In position properly to engage the same. 

"12. In a conveyor, a track or way, an endless traveling means arrangea 
over the track or way and having devices to engage the packages and control 
the movement of the same on sald traeks or way, and arms arrangea in the 
path of movement of packages on said track or way, sald arms extending in- 
ward into the track or way from the sides of the same and yieldable to per- 
mit packages to pass there between which are belng forclbly propelled by 
said traveling means." 

William A. Megrath, of New York City, for complainant 

VEEDER, District Judge (after stating the facts as above). [1] 
A comparison of the defendant's construction with that of the com- 
plainant leaves no doubt in my mind that the claims sued on are re- 
sponded to substantially, and in most instances literally, by the de- 
fendant's construction. The différences pointed out by the défend- 
ant in the framework, in the substitution of a slide for rollers at 
the receiving end of the elevator, and the use of rollers 59 in the 
defendant's construction, are ail immaterial changes, and do not de- 
part from the substance of the complainant's invention, if there be 
such. The defendant's contention that the spring arms of its eleva- 
tor are merely centering arms is not well taken. The spring arms 
employed by the défendant are identical with those illustrated in 
complainant's patent No. 881,042, and are correlated with the same 
éléments essential to the production of the resuit obtained. The 
proof shows that the defendant's spring arms serve to prevent the 
movement upon the inclined section of the elevator of boxes riding 
upon the flights, retarding their movement until properly engaged by 
the succeeding flight. 

Nor bas the défendant succeeded in its direct attack upon the com- 
plainant's invention. None of the many prior patents and structures 
in évidence seems to me to anticipate the substantial advance in the 
art embodied in the claims in suit. Some of the éléments of the pat- 
ented structure may be old, but the resuit obtained by the combi- 
nation and corrélation was new and efficient beyond anything that 
had been known before. The évidence clearly establishes the utility 
and commercial value of the complainant's invention. The old meth- 
od of handling heavy packages by hand trucks and straight lift or 
plat form elevators was slow, ruinous to floors, involved much break- 
age, and required a great deal of manual labor and attendance. The 
complainant's structure overcame thèse disadvantages. Prior gravity 
carrier Systems were limited in range to situations where packages 
were to be transferred to a lower level. The complainant's structure 
200 F.— 37 
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eliminated such restriction. By its use packages are automatically 
transferred to points at the same or a higher or a lower level, irre- 
spective of the distance between the dehvery and receiving points, 
and this resuit is accomplished automatically by a single and simple 
mechanism, which is operated with a minimum of labor or attendance. 
It co-operates with Âe gravity conveyor sections without manual 
aid to receive padcages without shock or jar from the lower sections, 
and without the necessîty of any times relation between the periods 
of arrivai of the packages at the elevator and the phases of movement 
of the propelling devices of the elevator. The elevator is always ready 
to perform its function as a part of the System. The complainant's 
structure is not to be dissected in an effort to discover anticipation 
in old and often crude devices designed for différent purposes, and 
which are similar to the complainant's mechanism only in that they 
may be broadly termed inclined endless conveyors for elevating 
freight. 

[2] Finally, the défendant raises an issue of abandonment by rea- 
son of alleged public use and sale for more than two years prior to the 
date of the application for patent No. 881,042. It is claimed that the 
spring arms covered by the patent had been used on a machine ex- 
hibited and put on sale by the complainant at the St. Louis World's 
Pair in 1904. I find from the évidence that the complainant's exhibit 
it the World's Fair included the elevator forming the subject-matter 
<ïf patent No. 790,811 in suit, and that during part of the time it was 
•^xhibited with spring arms. But such use was expérimental, and the 
t«sts then made were not successful. The elevator thus used was not 
on sale. At the close of the Fair this elevator was dismantled, ship- 
ped back to the complainant's factory, and was not again erected. It 
was not until January, 1906, that further experiments with spring 
arms were made, when, proving successful, an application for a patent 
therefor was filed on October 6, 1907. The construction covered by 
complainant's patent cannot, therefore, be said to hâve been in public 
use or on sale for more than two years prior to the date of applica- 
tion. The printed circular containing a reproduction of a photograph 
of the complainant's exhibit shows the spring arms; but inasmuch 
as they can hardly be discemed with the aid of a magnifying glass, 
and the circular contains no description of their construction and op- 
ération, it is clearly not such a publication as will invalidate the patent 
in suit. 

The complainant may hâve a decree. 
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UNITED STATES y. LUTHER. 

Plstrlct Court, E. D. Oklahoma. September 20, 1919.) 

No. 3418. 

1. Indians «©=535 — Carrting Intoxicating Liquors into Indian Cotjntet 

AN Offense. 

The provision of Act Mareh 1, 1895, § 8 (Comp. St. § 4136b), making It 
an offense to carry or hâve carrled Intoxicating liquors Into Indian Terri- 
tory, held not repealed by implication by Act Marcli 3, 1917, § 5 (Comp. 
St. 1918, §§ 8739a, 10387a-10387c), and to be still la force In tliat part ci 
Oklahoma then comprising Indian Territory. 

2. Indictment and Information <S=86(3) — For Havino Possession of XjKJ- 

T70B IN Indian Country Need Not State Place of Offense. 

An indictment for having possession of llquor In the Indian country, 
in violation of Act May 25, 1918, § 1 (Comp. St. 1918, § 4137aa), held 
not subject to demurrer, because it did not specifically designate the par^ 
ticular location in the Indian country within the named district. 

3. Indictment and Information <S=»129(1) — Joindee of Counts fob Cabetino 

LiQuoB into Indian Tebritoet and Having It in Possession Peoper. 

Under Rev. St. § 1024 (Comp. St. § 1690), a count for unlawfully carry- 
ing liquor into the Indian country and one for there having it In hls pos- 
session may be joined in the same indictment. 

Criminal prosecution by the United States against William Luther. 
On demurrer to indictment. Overruled. 

W. P. McGinnis, U. S. Atty., and H. T. Church, Asst. U. S. Atty., 
both of Muskogee, 0kl. 

Frank Lee and J. C. Denton, both of Muskogee, Okl, for défend- 
ant. 

WILLIAMS, District Judge. The indictment contains two counts ; 
the first charging the défendant with the introduction of intoxicating 
liquors into the Eastern district, in that portion of the state of Oklaho- 
ma which was formerly Indian Territory, from without the state, in 
violation of section 8 of the act of March 1, 1895 (28 Stat. 697, c. 145 
[Comp. St. § 4136b]). The second count charges the défendant with 
having possession, custody, and control of intoxicating liquors in 
Indian country, in violation of Act May 25, 1918, c. 86, § 1, 40 Stat. 
1045 (16 Supp. Fed. St. Ann. 37 [Comp. St. 1918, § 4137aa]). 

Défendant has demurred on the following grounds: (1) No viola- 
tion of any law of the United States charged ; (2) the Indian country 
in which the défendant is alleged to hâve had possession of said 
liquor is not sufficiently described or designated; and (3) indictment 
is duplicitous, in that two separate and distinct offenses are charged. 

[ 1 ] (a) The first ground is directed to the first count, on def endaht's 
theory that section 8 of the act of March, 1895, so far as it relates to 
the introduction of intoxicating liquors by means of interstate com- 
merce into what was formerly Indian Territory, has been repealed by 
section 5 of the act of March 3, 1917 (39 Stat. 1069, c. 162 [Comp. St. 
1918, §§ 8739a, 10387a-10387c] ; sections 9 and 10, Supp. Fed. Stat. 

^sïFor other ca«es see same toplc & KEY-NXIMBBR in ail Key-Numbered Dlgests & Indexe* 
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Ann. 62), The act of March 1, 1895, entitled "An act to provîde for 
the appointment of additional judges of the United States Court in the 
Indian Territory, and for other purposes," contains 13 sections : 

(1) Indian Territory divided Into three judiclal districts ; (2) two additional 
judges; (3) clerks and deputles; (4) United States comralssloners, and ex- 
tensions of certain crimlnal law of Arkansaa and procédure to the Indian 
Territory, and appeals ; (5) constables ; (6) Jurors ; (7) venue as to criminal 
and civil sults; (8) "tliat any person, whether an Indian or otlierwise, who 
sliall, in said territory, manufacture, sell, glve away, or In any manner, or by 
any means furnish to any one, either for bimself or another, any vlnous, malt, 
or fermented llquors, or any otiier intoxicating drinks of any kind wliatsoever, 
whether medicated or not, or who shall carry, or in any manner hâve carried, 
Into said territory, any such liqnors or drinks, or who shall be interested In 
such manufacture, sale, glving away, fumishlng to any one, or carrymg into 
said territory any of auoh Uquors or drinlcs [italics mine], shall, upon convic- 
tion thereof, be punlshed by fine not exceeding five hundred dollars and by 
imprisonment for not less than one month nor more than five years;" (9) 
jurisdlction In civil and criminal cases; (10) provision for courtroom, cus- 
tody of prlsoners, and (11) appellate procédure; (12) fées; and (13) "that 
none of the provisions of any other acts, or of any of the laws of the United 
States, or of the state of Arkansas, heretofore put in force In said Indian Terri- 
tory, exeept so far as they corne in contlict with the provisions of this act, 
are Intended to be repealed, or in any manner affected by this act, but ail 
such acts and laws are to remain in full force and efitect ia said territory." 

AU of said act of March 1, 1895, exeept that portion of section 8 
which relates to "carrying into said territory any of such liquors or 
drinks," was repealed or superseded by virtue of the Enabling Act 
of the State of Oklahoma (Act June 16, 1906, c. 3335, 34 Stat. 267), 
when it was admitted pursuant thereto as a state on November 16, 
1907. Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L. Ed. 1248 ; 
United States v. Wright, 229 U. S. 226, 33 Sup. Ct. 630, 57 L. Ed. 
1160; Joplin Mercantile Co. v. United States, 236 U. S. 531, 35 Sup. 
Ct. 29i; 59 L. Ed. 705 ; Id., 213 Fed. 926, 131 C. C. A. 160, Ann. Cas. 
1916C, 470. 

Congress in the Enabling Act (section 3) had required : 

"That the manufacture, sale, barter, glving away, or otherwise fumishlng 
* • * of Intoxlcatlng liquors wlthin those parts of said state now known 
as the Indian Territory and the Osage Indian Réservation and wlthin any 
other parts of said state which existed as Indian réservations on the flrst 
day of January, nineteen hundred and six, Is prohlbited for a period of 
twenty-one years from the date of the admission of said state into the Union, 
and thereafter until the people of said state shall otherwise provide by 
amendment of said Constitution and proper state législation. • » • " 

Section 5 of the act of March 3, 1917 (39 Stat. 1069, c. 162 ; section 
8352, Barnes' Fed. Code), entitled: 

"An act making appropriations for the service of the Post OfHce Department 
for the fiscal year ending June thirtieth, nineteen himdred and eighteen, and 
for other purposes" 

— is as follows: 

"Sec. 5. That no letter, postal card, clrcular, newspaper, pamphlet, or publi- 
cation of awy kind containing any advertlsement of spirftuous, vlnous, malted, 
fermented, or other intoxlcatlng liquors of any kind, or containing a solicitation 
of an order or orders for said liquors, or any of them, shall be deposited in or 
carried by the mails of tie United States, or be delivered by any postmaster 
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or letter carrier, when addressed or directed to any person, firm, corporation, 
or association, or other addressee, at any place or point In any state or terri- 
tory of the United States at which it is by the law in force in the state or 
territory at that tlme unlavvful to advertise or solicit orders for sucli liquors, 
or any of them, respectlvely. 

"If tlie publislier of any newspaper or other publication or the agent of such 
publisber, or if any dealer in such liqiiors or his agent, shall knowingly de- 
posit or cause to be deposited, or shall knowingly send or cause to be sent, 
anything to be conveyed or delivered by mail in violation of the provisions of 
this section, or shall knowingly deliver or cause to be delivered by mail any- 
thing herein forbidden to be carried by mail, shall be flned not more than $1,000 
or imprisoned not more than six months, or both ; and for any subséquent of- 
fense shall be imprisoned not more than one year. Any person violating any 
provision of this section may be tried and punished, either in the district m 
which the unlawful matter or publication was malled or to which it was 
carried by mail for delivery, according to direction thereon, or In which it was 
caused to be delivered by maU to the person to whom it was address- 
ed. • ♦ •" 

Said section deals primarily with postal matters and the use of such 
agencies in furtherance of the sale and purchase of intoxicating liq- 
uors, closing with the following paragraph: 

"Whoever shall order, purchase, or cause intoxicating liquors to be trans- 
ported in interstate commerce, except for scientiflc, Sacramental, médicinal, 
and mechanical purposes, into any state or terfitory the laïcs of which state or 
territory proTiAhit [Italics mine] the manufacture or sale therein of intoxicat- 
ing liquors for beverage purposes shall be punished as aforesald: Provlded, 
that nothing herein shall authorize the shipment of liquor into any state con- 
trary to the laws of such state: Provided further, that the Postmaster Gen- 
eral is hereby autborized and directed to make public from tlme to time in 
suitable bulletins or public notices the names of states in which it is unlaw- 
ful to advertise or solicit orders for such liquors." 

Congress provided in the Wilson Act (Act Aug. 8, 1890, c. 728, 26 
Stat. 313 [Comp. St. § 8738]) for state control over liquor after its 
delivery in interstate commerce to the consignée. The Webb-Kenyon 
Act (Act March 1, 1913, c. 90, 37 Stat. 699 [Comp. St. § 8739]) pro- 
hibited the shipment in interstate commerce of liquor, where the 
same was to be used in violation of the laws of the state into which 
it is transported. The act of March 3, 1917, was another step under 
the authority of Congress in aid of the policy of the states. It was not 
within the power of the states by state law to limit the control of 
Congress over interstate commerce. But Congress may regulate in- 
terstate commerce in aid of state policv. United States v. Hill, 248 
U. S. 420, 39 Sup. Ct. 143, 63 !.. Ed. 337. 

Defendant's contention is that the spécial act of March 1, 1895, is 
repealed by implication in toto by the gênerai act of March 3, 1917. 
That such repeals by implication are not favored is a rule of construc- 
tion fîrmly established. Sections 2139, 2140, and 2141, Revised Stat- 
utes of the United States, and the subséquent amendatory acts of 
July 23, 1892 (27 Stat. 260, c. 234), and of January 30, 1897 (29 Stat. 
506, c. 109), and of May 18, 1916 (39 Stat. 124, c. 125 [Comp. St. §§ 
4136a, 4137, 4141, 4144, 4144a]), comprise législation prohibiting 
the introduction under any pretense in the Indian country and the 
disposai or sale of any malt, spirituous, or vinous liquor, including 
béer, aie, and wine, or any ardent or other intoxicating liquor of any 
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kind whatsoever, or any essence, extract, bitters, préparation, com- 
pound, composition, or any article whatsoever, under any name, label, 
or brand, which produces intoxication, to any Indian to whom an 
allotment of land bas been made, while the title to the same shall be 
held in trust by the government, or to any Indian or ward of the gov- 
ernment under charge of any Indian superintendent or agent, or any 
Indian, including mixed bloods, over whom the government, through 
its departments, exercises guardianship. 

Said act of Congress of May 18, 1916 (39 Stat. 124, c. 125 [Comp. 
St. §■ 4144a]), provides that: 

"The provisions of sections twenty-one hundred and forty and twenty-one 
hundred and forty-one of the Revised Statutes of the United States shall also 
apply to béer and other Intoxlcating liquors named in the act of January 
thlrtieth, eighteen hundred and nlnety-seven (Twenty-Ninth Statutes at Large, 
page flve hundred and six), and the possession by a person of Intoxlcating liq- 
uors In the country where the Introduction is prohibited by treaty or fédéral 
statute shall be prima facle évidence of unlawf ul introduction." 

By Act Cong. June 30, 1919, c. 4, it is provided that: 

"On and after July 1, 1919, possession by a person of Intoxlcating liquors In 
the Indian country, or where the introduction is or leas prohibited ty treaty 
or fédéral statute [italics mine] shall be an offense and punished In accord- 
ance with the provisions of the acts of July 23, 1892 (27 Stat. 260), and Janu- 
ary 30, 1897 (29 Stat. 506)." 

By Act March 2, 1917, c. 146, 39 Stat. 969, entitled: 

"An act making appropriations for the current and contingent expenses of 
the Bureau of Indian Affairs, for fulfilling treaty stipulations with varioua 
Indian tribes, and for other purposes, for the fiscal year ending June thlrtieth, 
nineteen hundred and eighteen" 

— Congress in making appropriation, "For the suppression of the 
trafBc in intoxicating liquors among Indians, $150,000," added the pro- 
viso [Comp. St. 1918, § 4141a] that: 

"Automobiles or any other vehicles or conveyances used In Introduclng, or 
attempting to introduce, Intoxlcants into the Indian country, or where the in- 
troduction is prohiMted hy treaty or fédéral statute, whether used by the 
mener thereof or other person, shall be subjeot to the seizure, Ubel, and for- 
feiture provided in section twenty-one hundred and forty of the R&vised Stat- 
utes of the United States." (Italics mine.) 

Beginning with June 21, 1906 (34 Stat. 328, c. 3504), and continu- 
ing to the présent time, Congress has made provision for the suppres- 
sion of intoxicating liquors among Indians. See United States v. One 
Seven-Passenger Paige Car (D. C.) 259 Fed. 641. Thèse acts of 
Congress relating to such matter are a législative construction that 
the act of March 1, 1895, was not intended to be repealed in toto by 
the act of March 3, 1917. Tiger v. Western Investment Co., 221 U. S. 
309, 31 Sup. Ct. 578, 55 L. Ed. 738. See, also, United States v. One 
Seven-Passenger Paige Car (D. C.) 259 Fed. 641 ; United States v. 
One Cadillac Eight Automobile (D. C.) 255 Fed. 173; United States v. 
One Buick Automobile (D. C.) 255 Fed. 793. Besides, the act of 
March 3, 1917, in aid of the policy of the states, covered only intoxicat- 
ing liquors "transported in interstate commerce," while the act of 
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March 1, 1895 încludes every manner of carrying into what was for- 
merly the Indian Territory from without the state of Oklahoma. 
United States v. Simpson (D. C.) 257 Fed. 860. 

I conclude that section 8 of the act of March, 1895, as to the in- 
troduction of intoxicating liquors from without the state of Oklahoma 
into what was formerly the Indian Territory, is not repealed in toto 
by the act of March 3, 1917. 

[2] (b) For his second ground, défendant contends the indictment 
does not inform him of the nature or cause of the accusation, as re- 
quired by the Fifth Amendment to the United States Constitution, 
and particularly in that the second count does not sufficiently describe 
the particular Indian country in Ottawa county in which the défendant 
is alleged to hâve had the possession, custody, and control of the in- 
toxicating liquors. The act of May 25, 1918 (1918 Supp. Fed. St. Ann. 
264 [Comp. St. 1918, § 4137aa]), provides: 

" ♦ * • That on and after September flrst, nineteen hundred and elght- 
een, possession by a person of Intoxicating liquors in the Indian country 
where the introduction is or was prohiblted by treaty or fédéral statute shall 
be an offense and punished in accordance wlth the provisions of the Acts of 
July twenty-thlrd, eighteen hundred and ninety-two (27 Stat. at Large, 260), 
and January thirtleth, eighteen hundred and ninety-seven (29 Stat. at Large, 
506)." 

Indian country as defined by Act Jan. 30, 1897, includes : 

"Any Indian allotment while the title to the same shall be held In traat by 
the government, or while the same shall remain inaliénable by the allottee 
without the consent of the United States." 

See, also, Clairmont v. United States, 225 U. S. 551, 32 Sup. Ct. 
787, 56 h. Ed. 1201 ; Evans v. Victor, 204 Fed. 361, 122 C. C. A. 531. 

The gênerai rule is that an indictment is sufificient which charges 
the offense in the language of the statute creating same, or acts com- 
ing within the statutory description in the substantial words of the 
statute, without further expansion of the matter. Pounds v. United 
States, 171 U. S. 35, 18 Sup. Ct. 729, 43 L. Ed. 62; Ledbetter v. 
United States, 170 U. S. 610, 18 Sup. Ct. 774, 42 L. Ed. 1162 ; United 
States V. Simmons, 96 U. S. 362, 24 h. Ed. 819; Tapack v. United 
States, 220 Fed. 447, 137 C. C. A. 39. In Toplin Mercantile Co. v. 
United States, 213 Fed. 929, 131 C. C. A. 163, Ann. Cas. 1916C, 470, 
it is said: 

"If an Indictment was returned which charged a défendant with Intro- 
ducing liquor into the Indian country, upon the trial a question of fact would 
at once arise as to whether the place to which they were imported remalned 
Indian country under the acts of 1892 and 1897; but, if the charge was 
under the act of 1895, the sole question would be whether the liquor had 
been carried into a geographical location fixed and determined." 

In Malcolm v. United States, 256 Fed. 363, • — C. C. A. , it is 

said: 

"In our judgment It would hâve been sufflcient merely to charge, in the 
language of the statute, the transportation of the whisky in question into the 
state of West Virginia, without naming the particular place, or even the 
state, from which it was transported. Omission of the point of origin might 
hâve entitled défendant to a bill of particulars, but it would not hâve served to 
render the indictment demurrable." 
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In Williams v. United States, 158 Fed. 30, 88 C. C. A. 296, the in- 
dictment charged the défendant with removing certain spirits to a 
place not authorized by law, without setting out the place to which 
the same were removed, and the indictment was challenged both on 
demurrer and by motion in arrest of judgment. One of the objections 
raised was that the indictment did not specify the place to which said 
liquors were removed, nor describe the same. In the opinion it is 
said: 

"It Is not essentlal to specify In the Indictment the name of the person to 
whom, or the place where, the caska were sent. That was mère matter of 
évidence, and not of the substance of the offense. Of ail men the défendant 
knew to whom and where he had sent the casks ; and, if he desired informa- 
tion from the prosecutlon, he could hâve protected hlmself against surprise at 
the trial by demandlng in advance a bill of partlculars. The indictment was 
suflicient." 

Hère the gravamen of the offense is the possession "of întoxicating 
liquors in the Indian country or where the introduction is or was pro- 
hibited by treaty or fédéral statute." As to the particular location in 
the Indian country in the Eastern district, that is a matter of évidence, 
and not of the substance of the offense. If the défendant desires this 
information from the prosecution, so as to fortify himself against 
surprise at the trial, he may secure same by demanding in advance a 
bill of particulars. See, also, section 1025, Rev. Stat., Comp. St. § 
1691 (1429, Barnes' Fed. Code; 194 Byrne's Fed. Crim. Proc). 

[3] (c) As to third ground of defendant's demurrer as to duplicity, 
it seems that such question may not hère be raised by demurrer. Pool- 
er V. United States, 127 Fed. 509, 62 C. C. A. 307; Chambliss v. 
United States, 218 Fed. 156, 132 C. C. A. 112. However, section 1024, 
Rev. Stat., Comp. St. § 1690 (1428, Barnes' Fed. Code; Byrne's Fed. 
Crim. Proc.) provides: 

"Wheu there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions, connected together, or 
for two or more acts or transactions of the same class of crimes or offenses, 
which may be properly joined, instead of having several Indlctments tha 
whole may be joined in one indictment in separate counts ; and if two or more 
Indlctments are found in such cases, the court may order them to be Con- 
solidated." 

See, also, Dillard v. United States, 141 Fed. 305, 72 C. C. A. 451 ; 
Pointer v. United States, 151 U. S. 400, 14 Sup. Ct. 410, 38 L. Ed. 208 ; 
Pierce v. United States, 160 U. S. 355, 16 Sup. Ct. 321, 40 L. Ed. 454; 
Williams v. United States, 168 U. S. 390, 18 Sup. Ct. 92, 42 L,. Ed. 509. 

An order will be entered overruling defendant's demurrer. 
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MORGAN ▼. HINES, Dlrector General of BaOroads, et aL 
(District Court, B. D. Oklahoma. September 20, 1919.) 

No. 3123. 

Bbmoval of Causes ®=549(3)— Joint Action foe Tort Not a Sepabable Con- 
tkovebst. 

Where the pétition allèges that plaintifif's hushanfl, whlle rlding la an 
automobile, was killed at a railroad crosslng through the concurrent n^- 
ligence of the railroad company and the driver of the automobile, a joint 
action for the death may be maintained agalnst them, and in such action 
there is no separable controversy whlch entltles the railroad company, a 
nonresident, to remove thé cause. 

At Law. Action by Fannie A. Morgan against Walker D. Hines, 
Director General of Railroads, and others. On motion to remand to 
State court. Motion granted. 

L. P. Kay and E. K. Robinett, both of Tulsa, Okl., and Roy F. 
Ford, of Oklalioma City, Okl, for movants. 

C. O, Blake and R. J. Roberts, both of El Reno, Okl., contra. 

WILLIAMS, District Judge. This action was brought in the dis- 
trict court of Pittsburg county, Okl., by the plaintiff, for herself and 
others as surviving widow and children of Louis K. Morgan, deceased, 
who was killed in a crossing accident. Under the allégations of plain- 
tifï's pétition, the défendant CarroU Johnson, the owner and driver of 
an automobile, with the plaintifï's intestate as a passenger therein, 
negligently drove same in front of the défendant railroad's train, as 
it was passing over a certain crossing. Long prior thereto defendant's 
railroad track immediately adjacent to each side of said crossing was 
located and maintained in a eut some 8 or 10 feet deep, below the 
gênerai surface of the surrounding country. On its banks were then 
growing weeds more than 10 feet in height, on account of which per- 
sons traveling on the highway over said crossing were unable to see 
trains from the direction from which the train approached which 
struck said automobile, occasioning intestate's death. By the proper 
exercise of care by either the railway company's employés or the said 
Carroll Johnson, said accident would not hâve occurred ; said accident 
bcing caused hy the concurrent and commingled négligence of both of 
said défendants. Said actions should not be remanded, unless a sep- 
arable controversy is presented. 

In Chicago, Rock Island & Pacific Railroad Co. v. Durand, 65 Kan. 
380, 69 Pac. 356, it was held that the driver of a hack carrying pas- 
sengers, who negligently drives in front of an approaching train of 
cars at a street crossing, may be joined with the railroad company 
as a défendant for injuries received by their concurring négligence. 

In Sternfels v. Metropolitan Street Railway Co., 72 App. Div. 494, 
77 N. Y. Supp. 309, which was affirmed by the Court of Appeals in 
a mémorandum opinion (174 N. Y. 512, 66 N. E. 1117), the court said: 

"Where a passenger was killed In a collision between a street car and a 
brewery wagon, caused by the concuiTent négligence of both, a joint cause of 

^;=>For other cases see same tapie & KEY-NUMBBE in aU Key-Numbered Digeste & Indexes 
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action could be maintalned agalnst tbe street rallroad company and the 
brewery company, notwithstandlng the différent degrees of care owed deceased 
by the two défendants." 

See, also, Colegrove v. N. Y. & N. H. R. Co., 20 N. Y. 492, 75 Am. 
Dec. 418. 

In Abb V. N. P. Ry. Co., 28 Wash. 428, 68 Pac. 954, 58 L. R. A. 
293, 92 Am. St. Rep. 864, the plaintiff, a passenger on a street car, sus- 
tained in jury in a collision between the car, on which he was a pas- 
senger, and the défendant railroad's train. The two companies were 
beld to be joint tort-feasors. 

In Field v. Spokane, Portland, etc., R. Ce, 64 Wash. 445, 117 Pac. 
228, it was held that the négligence of a stage driver, in failing to stop, 
look, and listen at a railroad crossing, and that of the engineer of 
the railroad company, who failed to give a signal of the train's ap- 
proach, was joint and concurrent. 

In Matthews v. Delaware, L. & W. R. Co., 56 N. J. Law, 34, 27 Atl. 
919, 22 L. R. A. 261, plaintiff was injured by a collision between a 
locomotive of the défendant railroad company and a car (in which 
he was a passenger) of a street railway company. Held, that a joint 
action could be maintained against both companies, if the collision 
was produced by the neglect of the railroad company to give notice of 
the approach of the locomotive, concurrent with the neglect of the 
street railway company to observe proper care in crossing the railroad 
track. In the opinion it is said : 

"If two or more persons owe to another the same duty, and by their common 
neglect of that duty he is Injured, doubtless the tort la Joint, and upon well- 
settled principles each, any, or ail of the tort-feasors may be held. But 
when each of two or more persons owe to another a separate duty, which 
each wrongfully neglects to perforai, then, although the dutles were diverse 
and disconnected, and the négligence of each was wlthout concert, if such 
several neglects concurred and united together in causlng injury, the tort Is 
equally joint, and the tort-feaaors are subject to a Uke llability." 

In Tompkins v. Clay Street Hill R. Co. et al., 66 Cal. 163, 4 Pac. 
1 165, a car of the Clay Street Hill Company collided at a crossing with 
a car of the Sutter Street Railroad Company. Plaintiff, a passenger 
in the car of the latter company, was thrown from her seat and injur- 
ed. The complaint charges négligence on the part of both companies. 
Plaintiff recovered damages, and on appeal the judgment was affirmed. 
Held that, if the négligence of the managers of both vehicles contrib- 
uted to the injury, the party injured may recover from the proprietors 
jointly or severally. 

In Central Passenger Ry. Co. v. Kuhn, 86 Ky. 578, 6 S. W. 441, 
9 Am. St. Rep. 309, Kuhn, in an action against the Central Passenger 
Railway Company, a passenger on the cars of said railroad company 
was injured by being thrown eut of such car by reason of a colHsion 
between the cars of that company and those of the Louisville & Nash- 
ville Railroad Company, caused by the joint négligence of the employés 
of each company. The question of négligence being submitted to the 
jury, the finding was that the injury was caused by the concurrent nég- 
ligence of both companies, which judgment, on appeal, was affirmed. 
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In Cuddy v. Horn, 46 Mich. 596, 10 N. W. 32, 41 Am. Rep. 179, ît 
was held : 

"A passenger on a public steatnboat, injured by Its collision witli another, in 
conséquence ot the négligence of the offleers of both, may hold both owners 
liable." 

In Carterville v. Cook, 129 111. 152, 22 N. E. 14, 4 L. R. A. 721, 
16 Am. St. Rep. 248: 

"The évidence given upon the trial tended to prove that the plaintifE, a 
boy some 15 years of âge, whlle in the observance of ordinary care for his own 
safety, passing along a much-used public sidewalk of the défendant, wag, by 
reason of the inadvertent or négligent shoving by one boy of another boy 
against him, jostled or pushed from the sidewalk at a point where it was 
elevated some 6 feet above the ground, and was unprotected by railing or 
other guard, and thereby seriously injured in one of his limbs." 

In the opinion the court said : 

"It Is not perceived how, upon prlnclple, the intervention of the négligent 
act of a thlrd person, over whom neither the plaintiff nor the défendant has 
any control, can be différent in its effect or conséquence in such case from the 
intervention therein of an accident having a like efEect. The former no more 
than the latter breaks the causal connection of the négligence of the city or 
village with the injury. The Injured party can no more antlcipate and guard 
against the one than the other, and the éléments which constitute the négli- 
gence of the city or village must be precisely the same in eaeh case, and we 
bave accordingly held that, when a party is injured by the concurring négli- 
gence of two différent parties, each and both are liable, and they may be sued 
jotntly or separately." 

In Holzab v. New Orléans & C. R. Ce, 38 La. Ann. 185, 58 Am. 
Rep. 177, plaintiflf sued to recover damages for injury to his wife, 
caused by a collision of the trains of the New Orléans & CaroUton 
Railroad Company and the Illinois Central Railroad Company, both 
being made codefendants. The collision and injury was occasioned 
at a Crossing. On appeal a judgment against both défendants was af- 
firmed. 

In McDonald v. Louisville & C. R. Co., 47 La. Ann. 1440, 17 South. 
873, it was held that a collision of railroad trains brought about 
by the concurrent negHgence of the two companies would render them 
jointly liable. 

In Stone v. Dickinson, 87 Mass. (5 Allen) 29, it was held : 

"If several différent creditors, acting separately, without concert, and 
without knowing that they were employlng a common agent, hâve wrong- 
fuUy caused their debtor to be arrested on their several writs, by the same 
officer, who served the writs simultaneously, and by virtue thereof committed 
the debtor to jail, vi'here he was eonfined upon ail of them at the same ttme, 
they are to be regarded as joint trespassers, and full satisfaction received by 
the debtor from one of them in a bar to an action by him against the others." 

In Northup et al. v. Eakes et al. (Okl.) 178 Pac. 266, the following 
excerpt from 38 Cyc. 488, is quoted with approval : 

"Where, although concert is lacking, the separate and Independent acts or 
négligence of several combine to produce directly a single injury, each is re- 
sponsible for the entire resuit, even though his act or neglect alone might 
not hâve caused it. It has heen said that 'to make tort-feasors liable jointly 
tUere must be some sort of communlty In the wrongdoing, and the injury muck 
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be in eome way due to their Joint worb, but It Is not necessary that they b« 
acting togetber and In concert, If thelr concurrlng négligence occasions tha 
injury.' " 

See, aiso, St. Inouïs & S. F. R. Co. v. Bell, 58 Okl. 84, 159 Pac. 336, 
L. R. A. 1917A, 543. 

The gênerai rule, as stated in 29 Cyc. 565, is as follows : 

"Where the injury is the resuit of the concurrlng négligence of two or more 
parties, they may be sued jointly or severally. Ail may be sued jolntly, not- 
withstandlng différent degrees of care may be owed by the différent défend- 
ants. Where, however, there is no Joint duty or concert of action between two 
or more négligent persons, they cannot be jolned; but they may be joined 
where there Is a Joint duty, although without concert of action." 

This rule prevails, save in a few jurisdictions, where the rule of im- 
puted négligence originally declared in Thorogood v. Bryan, 8 C. B. 
115, obtainâ. However, this case appears to hâve been overruled in 
England (The Bernina, L. R. 12 P. D. 58), never to hâve been follow- 
ed in Scotland, and to hâve taken foothold in only a few states in this 
country. The Suprême Court of the United States expressly reject- 
ed the same. Little v. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, 29 L. 
Ed. 652. See, also. Union Pacific Ry. Co. v. Lapsley, SI Fed. 174, 2 C. 
C. A. 149, 16 %,. R. A. 800. In f ootnotes in 36 L. R. A. 597, and Corley 
V. A., T. & S. F. Ry. Co., Ann. Cas. 191 SB, 767, the holdings oî the 
various jurisdictions are traced in minute détail. 

In Beckwith et ux. v. Chicago, M. & St. P. Ry. Co. (D. C.) 223 Fed. 
859, plaintiff's intestate was a passenger in an automobile operated 
by two of the défendants, which was struck by the engine of the de- 
fendant railroad company, upon which the other défendant was in- 
jured. Held, that the facts sulîfîciently charged joint and concurrent 
négligence on the part of the seyeral défendants, so as to prevent a 
removal of the action by the railway company on the ground that a 
separable controversy was involved. 

In Chesapeake & Ohio Ry. Co. v. Dixon, 179 U. S. 131, at page 137, 
21 Sup. Ct. 67, 70 (45 h. Ed. 121), it is said: 

"The fédéral court will foUow the state rule as to whether a cause of action 
Is entire." 

An order will be entered, sustaining the motion to remand. 



PBENTIS8 V. EI8NEB 589 

(260 F.) 

PRBNTISS V. EISNER, Collecter o( Internai Revenue. 
(District Court, S. D. New York. September 22, 1919.) 

INTEBNAL EEVENtTE <S=57 — AmOUNT OÏ STATE TRANBFEE TAX CANNOT BE DEDUCTED 
PROM INCOME TAX. 

A transfer tax upon a legacy or dlstrlbutive share of an estate linpose^l 
by the laws of New York Is not an imposition upon either tbe property 
passing or the rlght to receive It, but a déduction from the estate of the 
décèdent, and may not be deducted from the net Income of the legatee or 
distributee under Income Tax Act U. S. § 2, B. 

At Law. Action by Elizabeth S. Prentiss against Mark Eisner, Col- 
lecter of Internai Revenue, Third District of New York. On demur- 
rer to complaint. Demurrer sustained. 

Sullivan & Cromwell, of New York City (Max Shoop, of New York 
City, of counsel), for plaintiff. 

Francis G. Caffey, U. S. Atty., of New York City (Julian Hartridge, 
Asst. U. S. Atty., of New York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. This is a demurrer to a 
complaint whereby the plaintifï seeks to recover income taxes for the 
year 1913, paid under protest, The objection urged is that the Com- 
missioner refused to allow as a déduction transfer taxes which were 
paid to the state of New York on December 12, 1913, upon an inheri- 
tance which vested June 25, 1913. 

Paragraph B, section 2, of the Act of October 3, 1913 (38 Stat. 167, 
c. 16), pro vides : 

"That in Computing net Income for the purpose of the normal tax there 
shall be allowed as déductions: • * * Third, ail national, state, county, 
school, and municipal taxes paid wlthin the year, not Including those aj- 
sessed against local beneflts. » • • " 

The Commissioner of Internai Revenue has ruled that : 

"A collatéral Inheritance tax levled under the laws of the state of New 
York beiug, as it Is, a charge against the corpus of the estate, does not 
constitute such an item as can be allowed as a déduction in Computing in- 
come tax liabUlty to either the estate or a beneflciary thereof." 

The plaintiff contends that the New York transfer taxes are excise 
taxes imposed by the state upon the right to receive an interest in a 
decedent's estate, and as such are within the déductions allowed by stat- 
ute. The government, on the other hand, says that thèse taxes are an 
appropriation by the state of a portion of the decedent's estate before 
the remainder vests in the legatee. This latter contention is in accord- 
ance with the décision in United States v. Perkins, 163 U. S. 625, at 
page 630, 16 Sup. Ct. 1073, at page 1075 (41 L. Ed. 287), where the 
court said : 

"The legacy becomes the property of the United States only after It has 
suffered a diminution to the amount of the tax, and it is only upon this con- 
dition that the Législature assenta to a bequest of It." 

<g=aFor other cases «ee same topio & KBY-NUMBBE in ail Key -Numbered Dlgeats & Indexe* 
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Thîs décision, which so far as I know has not been questioned, can- 
•lot be reconciled with any theory that the tax is based on a rlght oi 
'>uccession already vested in the legatee. 

At the outset we hâve the important fact that property inherited or 
transmitted by will is not treated as income in the Income Tax Act, 
but, on the contrary, is not only not included, but specifically exempted. 
In other words, in the hands o£ the legatee, devisee, heir, or distributee 
such property is capital and not income. Under thèse circumstances, it 
would seem inconsistent if charges against this capital, which accrued 
prior to, or simultaneously with, the dévolution of it, could be deduct- 
ed from income tax returns. Notwithstanding this, the language of 
the act would apparently make the transfer taxes a necessary déduc- 
tion, if they are charges against the person receiving the property, or 
against either the property or the right accruing to him. 

The cases are extremely confused and their reasoning is unsatisfac- 
tory. It is admitted by them ail that the tax is not upon the property 
itself which is transmitted. To avoid the unconstitutionality of a di- 
rect tax upon the property itself which was not apportioned among the 
States, the Court of Appeals of New York said as to the fédéral tax 
of 1898, in Matter of Gihon, 169 N. Y. 443, 62 N. E. 561 : 

"♦ • ♦ a?lie full amount of the legacy is In law pald to the legatee, 
and the déduction made from it and paid to the state or fédéral government 
is paid on aecount of the legatee from the legacy which he receives." 

It is argued that the personal liability of the exécuter or administra- 
tor under the New York law for the payment of the tax makes the view 
taken by the foregoing case erroneous ; but, as Judge CuUen there said, 
the obligation of the executor or administrator to pay the tax is a 
mère rule of administration to insure its payment, and the imposition of 
such an obligation affords no proof that the tax is either on the right 
to transmit or upon the property itself. 

I do not think it follows, because the right to transmit or the right 
to receive the property of a décèdent is a privilège granted by the state, 
and not a common right, that the tax is imposed upon either right. 
Judge Gray's statement in Matter of Swift, 137 N. Y. 77, 32 N. E. 
1096, 18 I,. R. A. 709, is an accurate description of what occurs : 

"What has the state done, in effect, by the enactment of this tax law? It 
reaches out and appropriâtes for its use a portion of the property at the mo- 
ment of its owner's decease, allowlng only the balance to pass in the way dl- 
rected by the testator, or permitted by its intestate law," 

To say that the legatee, devisee, heir, or distributee receives the 
property without any déduction and then pays the tax is really a most 
artificial way of viewing the transaction. In the case of personal prop- 
erty he really only gets the balance, with a crédit as a matter of conven- 
ient bookkeeping to the amount of the tax. In the case of real estate he 
receives properly speaking an equity. He can pay the tax and get the 
land freed from the incumbrance, or the state can foreclose the lien and 
he will receive the balance. In either case the only natural way to treat 
him is as a récipient of a net amount. The condition of the dévolution 
of the propertv is the receipt of the transfer tax by the state. 

In United States v. Perkins, 163 U. S. 625, 16 Sup. Ct. 1073, 41 L,. 
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Ed. 287, the testator bequeathed his property to the United States. 
The Suprême Court held that the New York trausfer tax was upon 
the testator's right to dispose of his property, and thus sustained the tax 
for, if it had been treated as upon any right of succession of the United 
States, the tax could not hâve been lawfully imposed. This case has 
been cited with approval in New York décisions, both under the old and 
new transfer tax acts. 

I hâve carefully examined the interesting briefs submitted by coun- 
sel, and am convinced that the tax cannot properly be regarded as an 
imposition upon either the property or the right to receive a gross 
amount of the property of a décèdent represented by a legacy, devise, 
or distributive share, but that the property and the right to receive it 
passed, reduced by the amount of the tax measured by a percentage of 
the value of the gross share. It is impossible to reconcile the con- 
flicting expressions in judicial opinions ; but this treatment of the situa- 
tion will, I think, accord with the results reached by the varions cases. 
I can see no substantial différence between the New York Transfer 
Tax Act (Consol. Laws, c. 60, §§ 220-245) in opération in 1913, and the 
earlier act, and I do not regard any of the acts as imposing a tax upon 
the plaintiff's right of succession which is déductible in her incôme tax 
retum. 

The demurrer is sustained. 



In re STUBBLEFIBLD. 

(District Court, W. D. Texas, Waco Division. Mardi, 1919.) 

BAHKEtrpiCT iS=>444 — Obdee of eeferee ghantino dischabge not beview- 

ABLE. 

"Where, after entry of an order by a référée recoinmending discharge, no 
further action was talcen by an ob.lecting créditer by flling a pétition for 
revlew, as required by General Order 2T (89 Fed. xi, 32 C. O. A. xxvil), 
and no question or évidence is certifled by the référée, tliere is nothing re- 
viewable by the District Court. 

In Bankruptcy. In the matter of George G. Stubblefield, bankrupt. 
On application for review of order of référée. Dismissed. 

G. W. Smith, of Waco, Tex., for petitioning creditors. 
Alva Bryan, of Waco, Tex., for bankrupt. 

WEST, District Judge. The Cooper Grocery Company, créditer, 
contested bankrupt's pétition for discharge, by spécifications of 
grounds of objection filed with the référée, who, after full hearing, 
taking voluminous testimony, and careful considération, held that the 
spécifications in opposition were not sustained by the facts, and rec- 
ommended that the bankrupt be discharged. The Grocery Company 
and the bankrupt appeared hy attorneys in open court at Waco, Tex., 
on March 14, 1919, and by oral argument presented the question of 
the correctness of the ruling of the référée. Upon conclusion, the 

^SjFoi otber cases see same toplc & KEY-NUMBSR lu ail Key-Numbered Digests & Indexes 
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court directed that the record be forwarded for further considération 
and décision. This record is now before me. 

The issue orally made by the Grocery Company was that the ref- 
eree's order, in f ailing to sustain its spécifications of grounds in oppo- 
sition to the bankrupt's discharge, and recommending his discharge, 
was error, and should be reviewed by the court. The attorney for the 
bankrupt stated to the court that no exceptions had been taken to the 
referee's order, and no steps taken as required by law, by the créditer, 
where review is sought. General Order 27 (89 Fed. xi, 32 C. C. A. 
xxvii) provides that a créditer who desires to review any order made 
by the référée — 

"shall flle wlth the référée bis pétition therefor setting out the error com- 
plalned of ; and the référée shall forthwith certlfy to the judge the question 
presented, a summary of the évidence relating thereto, and the fliiding and 
order of the référée thereon." 

The record suhmitted consista of (1) bankrupt's pétition for dis- 
charge; (2) order setting down for hearing before référée; (3) pub- 
hcation of notice of hearing; (4) Cooper Grocery Company's original 
spécifications in opposition to discharge; (5) bankrupt's exceptions 
thereto;- (6) amended spécifications; (7) sténographie report of tes- 
timony of witnesses taken upon the hearing; (8) referee's findings 
and rulings against the spécifications in opposition, and recommend- 
ing discharge. Consequently it discloses no action taken by the con- 
testing créditer in exception to the order or ruling of the référée look- 
ing to its review. (a) There is no pétition for review setting forth 
the error complained of, nor (b) does the référée certify the question 
presented for review together with a summary of the évidence relating 
thereto, and his findings and order made thereon, as required by the 
provisions of General Order 27. 

The record discloses that the Grocery Company has not f jllowed 
its contest beyond the referee's ruling and order recommending dis- 
charge. No action subséquent thereto has been taken. This condition 
necessarily obliges the court to hold that there is no issue of record 
before it, and no matter of wliich it has cognizance. Accordingly the 
record is retumed to the clerk, who will notify the parties of the fail- 
ure of the court to further consider or décide the questions submit- 
ted on oral présentation in open court at Waco, above ref erred to. 
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JEFFERSON STANDARD LIFE INS. CO. v. WILSON. 

(Circuit Court of Appeals, Fifth Circuit. October 15, 1919.) 

No. 3355. 

1. INSTPRANCE <®=»400 — LlFE INSUBANCE POLICT INCONTESTABLE AFTER ONB 

YEAE FBOM DATE. 

Where life policy, provldlng that, "after one year from date," If pre- 
miums hâve been duly pald, it shall be incontestable, and by its conclud- 
ing clause recitlng that It had been caused to be signed November 15, 
1916, was ou June 16, 1916, delivered to insured, with a reeeipt for pre- 
mium for intérim Insurance from June 1, 1916, to November 15, 1916, 
and a reeeipt for flpst premium on the policy, recitlng, "which is hcreny 
rendered in force from the date of this payment" to November 15, 1917, 
the year for contest began to run then, and not from date of policy. 

2. EsTOPPEL <S=>68(4) — By claim ob position in judicial pboceeding. 

An insurance company, vi-hich, after death of iiisured, brings suit to 
enjoin action on a life policy, alleging as ground for équitable relief 
that the ixilicy would become incontestable a year from its date, and ttiat 
action on the policy was being delayed till expiration of the year, Is es- 
topped to claim in that suit that the running of the year for contest was 
suspended by Insured's death. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

Suit by the Jefferson Standard Life Insurance Company against 
William Rodney Wilson, individually and as représentée by his guar- 
dian. FrOm a decree for défendant on his cross-action, complainant 
appeals. Affirmed. 

Richard C. Kelly, of Greensboro, N. C, and Sam S. Bennet, of Al- 
bany, Ga., for appellant. 

E. K. Wilcox, of Valdosta, Ga., and Clifford E. Hay, of Thomasville, 
Ga., for appellee. 

Before WALKER. Circuit Judge, and POSTER and GRUBB, Dis- 
trict Judges. 

WALKER, Circuit Judge. On November 8, 1917, the appellant, 
Jefferson Standard Life Insurance Company, a North Carolina cor- 
poration, brought in the court belovir a suit in equity against the ap- 
pellee, a citizen of Georgia, the beneficiary named in a life insurance 
policy issued by the appellant to Walter Cross Culpepper, who died in 
December, 1916. The bill prayed that the appellee be enjoined from 
bringing suit on the policy, and from transferring or otherwise chang- 
ing in any way the status of it, and that the policy be canceled because 
of the alleged falsity of mentioned statements and représentations made 
by Culpepper in his written application for insurance as to matters 
material to the risk incurred by the policy. By cross-action the appellee 
sought to recover the amount called for by the policy in the event of 
the death of the insured, resulting from bodily injury efïected solely 
through external, violent, and accidentai means. The appeal is from 
a decree in favor of the appellee on his cross-action. 

The allégations of the bill as to the falsity of statements or repre- 

^ssFor otber cases see same toplc & KEY-NUMBBK in ail Key-Numbered Qigests & Indezei) 
260 F.— 38 



594 260 FEDERAL EBPORTER 

sentations contained in the application for insurance were put in issue. 
The granting of the relief sought by that bill also was resisted on the 
ground that, when the suit was brought, the policy in question was in- 
contestable as a conséquence of the following provision of it: 

"Inoontestability. — After one year from date, if premiums bave been duly 
paid, this policy shall be Incontestable for any cause, except military or 
naval service in time of war when the double indemnity provisions on face of 
this eontract shall net apply." 

The facts of the case do not bring it within the exception stated in the 
just-quoted provision. It is not claimed that the decree appealed from 
is subject to be reversed, if at the time the appellant's bill was filed its 
right to contest the policy was barred by reason of the above-quoted 
incontestability clause. In behalf of the appellant it is contended that 
its right to contest the policy had not expired at the time its bill was fil- 
ed. That contention is based on the circumstance that November 15, 
1916, is the date stated in the concluding clause of the body of the 
policy, which is quoted below. In passing on that contention the fol- 
lowing facts are to be considered : 

Culpepper's written application for insurance was made in May, 
1916. On June 16, 1916, the appellant's agent delivered to him the 
policy, to which was attached a written instrument of which the fol- 
lowing is a copy : 
"Jefferson Standard Life Insurance Company, Greensboro, North Carollna. 

"Received thirty-six and 90/100 dollars, being the Intérim term premium on 
policy No. 46412, on the life of Walter R. Culpepper, to which policy this 
intérim term reiceipt is supplementary, required to render in force this 
term Insurance from June 1, 1916, to November 15, 1916, on which date tUe 
Initial term of this policy begins. By acceptance of this recelpt it is agreed: 

"(a) That the conditions of said policy become the conditions of this intérim 
term Insurance. 

"(b) That In the event of a claim arising during the perlod covered by thia 
receipt, and provided the flrst annual premium under this policy bas not been 
paid, the Company wlU deduct from this amount payable a fuU year'a regular 
annual premium under the form applled for at âge of issue. 

"C. C. Taylor, Secretary." 

At the same time the agent delivered to Culpepper a receipt, of which 
the following is a copy: 

"Jefferson Standard Life Insurance Company, Greensboro, N. C. 

"Received one hundred eigbty-nine and 35/100 dollars, being the flpst pre- 
mium on Policy No. 46412 on the life of Walter Ross Culpepper, which is 
hereby rendered In force from the date of this payment to the 15th day of 
November, 1917, and no longer. 

"This receipt wlU not be valid, or In any way bindlng on this company, un- 
less the premium be paid In fuU while the Insured is in good health, and this 
receipt be countersigned by a duly authorized agent. 

"C. C. Taylor, Secretary, 

"First Premium Receipt. 

"Received the within named amount this 16th day of June, 1916. 

"R. S. Eoddenberry, Agent." 

At the same time the agent collected from Culpepper the amounts 
of the intérim term premium and of the first annual premium. The 
following is a copy of the concluding clause of the policy: 
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"Iji wltness whereof, the Jefferson Standard Life Insurance Company bas 
caused this contract to be signed by its président and secretary, at its borne 
office in the city of Greensboro, N. C, on this the 15th day of November, ona 
thousand nine hundred and sixteen." 

It was disclosed that the insured was a f armer. It may be inferred 
that it was for his convenience that the contract was so f ramed that the 
annual premiums subséquent to the one paid would be payable in the 
fall, instead of in the spring. 

[1] The policy, the paper attachcd to it, and the receipt for $189.35 
were ail parts of one transaction. By the express terms of the last- 
mentioned receipt the poHcy was "rendered in force" f rom the date of 
that receipt "to the 15th day of November, 1917." The paper called 
"Intérim Term Receipt" shows that it was the purpose to make the In- 
surance contracted for efïective prior to the date stated in the conclud- 
ing clause of the body of the policy. The time limit fixed by the provi- 
sion in question was disclosed by the words "after one year f rom date" ; 
the date there referred to not being specifically stated. The object of 
the provision in question being to limit the time within which the con- 
tract of insurance could be contested by the insurer, there is ground for 
inf erring that it was intended that that time was to run from the date 
when the contract became subject to contest. It was subject to be con- 
tested as soon as it was in force. 

The papers evidencing the transaction disclosing the date when the 
policy became efïective, it well may be inferred that that date, and 
not another one several months later, stated in one of the instruments 
evidencing the transaction, was the one intended. It was made plain 
that the dates when the annual premiums subséquent to the one present- 
ly paid would be due were to correspond with the date stated in the 
concluding clause of the body of the policy. The contract as a whole 
did not show that the time allowed for contesting the policy was in- 
tended to begin on a date several months subséquent to the date on 
which the policy became efïective and subject to contest. Considering 
together the several papers evidencing the transaction, the conclusion is 
that the provision in question had the effect of making the policy in- 
contestable for any cause, other than the excepted one, after one year 
from the date of the policy becoming effective. As the policy had been 
in force for more than a year when the insurer undertook to contest it 
by suit, the asserted right to contest it on the grounds relied on was 
barred by the expiration of the time allowed for a contest. 

[2] There was a suggestion in the argument of the counsel for the 
appellant that the running of the time stated in the incontestability 
clause was suspended by the death of the insured within that time. We 
do not understand that it is claimed in behalf of the appellant that it 
is entitled to rely on that proposition, assuming its correctness. We 
think it bas estopped itself to do so. The averments of the appellant's 
bill show that it took the position that the time allowed for contesting 
the policy continued to run after the death of the insured, and that it 
would end with the 15th day of November, 1917. After the death of 
the insured, the grounds of contest stated in the bill were available to 
the appellant by way of défense to an action against it on the policy. 
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This being true, the appellant was not entitled to équitable relief, in the 
absence of spécial circumstances showing that it might suffer irrépar- 
able injury unless such relief was granted. Insurance Co. v. Bailey, 
13 Wall. 616, 20 L. Ed. 501. 

The bill alleged as spécial circumstances calling for the équitable 
relief sought that the appellee was threatening and preparing to wait 
until after the I5th day of November, 1917, and then to institute an 
action on the policy, and that if the appellee should so wait the appel- 
lant vvould be deprived of the benefit of the alleged grounds of contest, 
by reason of the incontestabilJty clause of the contract. Having, on 
the grounds stated, invoked the équitable jurisdiction of the court and 
obtained the exercise of that jurisdiction by the granting of the pre- 
liminary injunction sought, the appellant precluded itself from contend- 
ing that the incontestability clause was suspended by the dealh of the 
insured within the time stated in that clause. It cannot get an équi- 
table remedy by representing that the claimed right to contest the 
policy was not affected by the insured's death and that it was about to 
expire, and in the same suit contend that the provision in question was 
suspended by the insured's death, and that the right to contest the 
policy was not about to expire when the suit was brought. A party 
who, for the purpose of maintaining a suit, bas deliberately represented 
a thing in one aspect, cannot be permitted to contradict his own rep- 
résentation by giving the same thing another aspect in the same case. 
Iron Gâte Bank v. Bradv, 184 U. S. 665, 22 Sup. Ct. 529, 46 L. Ed. 739 ; 
Davis V. Wakelee, 156 Û. S. 680, 15 Sup. Ct. 555, 39 h. Ed. 578; Hod- 
ges V. Winston, 95 Ala. 514, 11 South. 200, 36 Am. St. Rep. 241. 

The right of the appellant to contest the contract sought to be can- 
celed having been barred, under a provision of that contract, when the 
suit for its cancellation was brought, and the decree appealed from 
not being questioned upon a ground other than the déniai of the as- 
serted right to hâve that contract canceled, that decree is affirmed. 



DE FOUR V. UNITED STATES.» 
(Circuit Court of Aopeals, Ninth Circuit. October 6, 1&19.) 
No. 3312. 

1. Cbiminai, law <©=3l032(5) — Objection to indictment not made below not 

EBVIEWABLE. 

Any objection because Information for keeping a tiouse of ill famé with- 
in flve miles of a niilitary post, in violation of Act May 18, 1917, § 1-'! 
(Comp. St. 1918, § 2019b), and an order of the Secretary of War, did not 
aver that the ofCense was committed Ijnowingly, is unavailing; no ol)- 
jectlon having been irmde below, and the évidence showing défendant knew 
the purpose for which the house was used. 

2. War <©=34 — Evidence sustaining conviction of keeping house of ill 

FAME. 

Evidence under indictment for violation of Act May 18, 1917, § 18 (Comp. 
St. 1918, § 2019b), and an ofder of the Secretary of War, held to justlfy 
jury's finding that défendant was keeping a house of ill famé. 

^ssFor other caies see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
"Rebearing denied January 5, 1920. 
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8. Ci'.iMiNAL LAw ®=5370 — Evidence of othke offenses admissible to snow 

GUILTT KNOWLEDGE. 

Défendant, having testified that she did not know of any praetice of 
prostitution in the building, and did not reçoive tbe impression ttiat such 
was the case froni certain incidents which occurred in her présence, évi- 
dence that she %ad previously conducted houses of ill famé was admissi- 
ble, under the rule allowing proof of distinct offenses to rebut an Infer- 
ence of mistake, vvant of guilty kuowledge, wrongful purpose, or innocent 
intent. 

4. InDICTMENT AND INFOEMATION <3=>3 — INFORMATION PEBMISSIBLE FOE KEEP- 

ING IIOUSE of ill FAME. 

Keeping a house of ill famé not being an infamous crime, necessitating 
indictment, prosecution therefor on an Information is allowable, under 
Rev. St. § 1022 (Comp. St. § 1686). 
6. Cbiminal law iS=>15 — Feosecution afteb eepeal of statotb. 

After amendment of Act May 18, 1917, there may be prosecution for a 
prior keeping of a house of 111 famé near a military post, contrary to sec- 
tion 13 of that act (Comp. St. 1918, § 2019b), and an order of the Secretary 
of War ; the amendatory statute (Act July 9, 1918 [Comp. St. Ann. Supp. 
1919, § 2019b]), not indicatlng a contrary intention by express declaraticai 
or necessary implication, as is necessary under Kev. St. § la (Comp. St 
§ 14), to prevent the repealed statute continuihg in force for purpose of 
such prosecution. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Frank S. Dietrich, 
Judge. 

Emily De Four was convicted of keeping a house of ill famé, con- 
trary to Act May 18, 1917, and an order of the Secretary of War, and 
brings error. Affirmed. 

Marshall B. Woodworth, of San Francisco, Cal., for plaintif? in er- 
ror. 

Annette Abbott Adams, U. S. Atty., and James E. Colston, Asst. U. 

5. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. [ 1 ] It is contended that the information 
under which the plaintifï in error was convicted is fatally defective in 
that it contains no averment that the offense was committed knowing- 
ly. It charges, among other things, that the plaintiff in error during the 
months of March, April, and May, 1918, and particularly on or about 
May 31, 1918, in violation of Act May 18, 1917, c. 15, § 13, 40 Stat. 
83 (Comp. St. 1918, § 2019b), and the order of the Secretary of War 
raade and issued on January 17, 1918, did keep a house of ill famé at 
a certain designated place in San Francisco, within five miles from a 
military post and fort, to wit, the presidio and Ft. Mason, which were 
used for military purposes. 

"It has been held that in an Indictment under an ordlnanee declaratory of 
the eommon law, for keeping a common dlsorderly house, no sclenter need be 
alleged, for the spécifie charge of the offense contains within its terms the 
knowledge of the purpose." 14 Cyc. 497. 

Said the Suprême Court of Missouri, in State v. Malloch, 269 Mo. 
235, 190 S. W. 266 : 

^=3Por other cases see same toplc & KKY-NUMBBR in ail Key-Numbered Dlgests & Indexea 
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"The charge présumes and includes such knowledge on the part of tha 
défendant. ïo keep a house for such purposes certainly means that he had 
knowledge of the purpose for whlch the house was used." 

Other cases so holding are Brown v. Toledo, 5 Ohio S. & C. P. Dec. 
210; Commonwealth v. Davis, 9 Ky. Law Rep. 494. 

The évidence in the case shows knowledge on the part of the plain- 
tifï in error of the purpose for which the house was used. No objec- 
tion to the form of the indictment was made in the court below, and 
we hold that the objection cannot now avail the plaintifï in error. 

[2J The contention that there was no évidence that the premises 
were used as a house of ill famé cannot be sustained. The plaintifï in 
error was keeping a lodging house for men. In the house for a con- 
sidérable portion of the time was a well-known prostitute, Raymonde 
Chauvigney. In the présence of the plaintifï in error the Chauvigney 
woman was seen to solicit a man and take him to one of the rooms in 
the house which the former kept. The défendant herself, prior to tak- 
ing charge of the premises, had been a keeper of houses of ill famé, 
and she and the Chauvigney woman had been associated in that business. 
There was évidence to show that the Chauvigney woman paid to the 
plaintiflf in error a portion of her earnings. The évidence was, we think, 
sufificient to justify the jury in finding that the plaintifF in error was 
keeping a house of ill famé. 

[3] Error is assigned to the admission of évidence that the plaintifï 
in error had previously conducted houses of ill famé. We are of the 
opinion that such évidence was admissible under the rule that proof of 
distinct offenses may be received to rebut an inf erence of mistake, want 
of guilty knowledge, wrongful purpose, or innocent intent. Golden v. 
State, 72 Tex. Cr. R. 19, 160 S. W. 957; Guthrie v. State, 80 Tex. Cr. 
R. 127, 189 S. W. 256; State v. Price, 115 Mo. App. 656, 92 S. W. 
174; State v. Mack, 41 La. Ann. 1079, 6 South. 808; Howard v. Peo- 
ple, 27 Colo. 396, 61 Pac. 595; State v. Hendricks, 15 Mont. 194, 39 
Pac. 93, 48 Am. St. Rep. 666. The plaintiflf in error testified that she 
did not know of any practice of prostitution in the building, and did 
not receive the impression that such was the case from certain inci- 
dents which occurred in her présence, one of which was the solicita- 
tion of a man by the Chauvigney woman, and that she did not know 
that the Chauvigney woman was a prostitute. 

[4] We fînd no merit in the contention that the offense hère in- 
volved could not lawfully be prosecuted upon information. At com- 
mon law an information will lie for any misdemeanor, but not for 
a felony. 4 Blackstone Com. 310. The Constitution provides that 
infamous crimes shall be punished upon a presentment or indictment of 
a grand jury. Where there is no constitutional provision in the way 
Congress may authorize any crime to be prosecuted upon information. 
Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89. Section 
1022, Rev. Stat. (Comp. St. § 1686), provides : 

"AU crimes and offenses committed against the provisions of chapter 7, 
tltle 'Oi'iines,' which are not Infamous, may be prosecuted either by indict- 
ment or by information filed by a district attorney." 



DE FOUR V. UNITED STATES 599 

(260 F.) 

The offense for which the plaintiff in errer hère is prosecuted is not 
an infamous crime, and while it is not one of those which are defined 
in chapter 7 of the Revised Statutes, section 1022 is evidently intend- 
ed to include ail offenses which are not infamous. It is so held in Ex 
parte Wilson and in Weeks v. United States, 216 Fed. 295, 132 C. C. 
A. 436, L. R. A. 1915B, 651, Ann. Cas. 1917C, 524; United States v. 
Waller, Fed. Cas. No. 16,634, 1 Sawy. 701 ; United States v. Block, 
Fed. Cas. No. 14,609, 4 Sawy. 211; United States v. Lindsav Wells 
Co. (D. C.) 186 Fed. 248. 

[5] Nor do we find merit in the contention that the judgment is 
void for the reason that section 13 of the act of May 18, 1917 (40 Stat. 
83, c. 15 [Comp. St. 1918, § 2019b]) and any order rule or régulation 
of the Secretary of War made and issued thereunder, hâve been re- 
pealed by virtue of the ending of the war and the cessation of the "pré- 
sent emergency," and by the enactment of the amendatory act of July 9, 
1918 (40 Stat. 885, c. 143, subc. 14 [Comp. St. 1918] § 2019b, appen- 
dix). The plaintiff in error is charged with violation of the order of 
the Secretary issued under the Act of May 18, 1917. Section 13, Rev. 
Stat. (Comp. St. § 14), provides : 

"The repeal of any statute shall not hâve the effect to release or extin- 
guish any penalty, forfaiture, or llabllity incurred under such statute, unless 
the repeallng act shall so expressly provide, and such statute shall be treated 
as still remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, forfeiture, or llabllity." 

The offense of which the plaintiff in error was accused is alleged to 
hâve been committed on June 3, 1918. Notwithstanding the act of 
July 9, 1918, the former statute remains in force for the purpose of 
sustaining prosecutions for offenses committed thereunder. It is true 
that section 13 bas only the force of a statute of Congress, and as ob- 
served by the court in Great Northern R. Co. v. United States, 208 
U. S. 462, 28 Sup. Ct. 313, 52 L. Ed. 567: 

"Its provisions cannot justlfy a disregard of the will of Congress as mani- 
fested either expressly or by necessary implication in a subséquent enact- 
ment" 

In that case the court held that the provisions of section 13 are to be 
treated as if incorporated in and as a part of subséquent enactments of 
Congress, and that, under the gênerai principle of construction requir- 
ing effect to be given to ail parts of a law, that section must be enf orced 
as forming a part of such subséquent enactments, except in those in- 
stances where either by express déclaration or necessary implication 
such enforcement would nullify the législative intent. Législative in- 
tent to disregard section 13 is not to be found in the mère fact that 
in Act July 9, 1918, it is provided that "ail acts or parts of acts incon- 
sistent with the provisions of this act are hereby repealed." Such a re- 
peal as that is expressly contemplated by section 13. In brief, it is the 
purpose of that section not to place a limit upon the power of succeed- 
ing Congresses, but to prescribe a rule of construction which shall be 
binding upon the courts, in substitution of the common-law rule in ail 
cases where the repealing statute does not express a contrary intention. 
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United States v. Lair, 195 Fed. 47, 115 C. C. A. 49; United States v. 
Delaware, L. & W. R. Co. (C. C.) 152 Fed. 269; Lang v. United States, 
133 Fed. 201, 66 C. C. A. 255 ; United States v. N. Y. Cent. & H. R. 
Co. (D. C.) 153 Fed. 630; United States v. Standard Oil Co. (D. C.) 
148 Fed. 719. 
We find no error. The judgment is affirmed 



GEATSONIA-NASHVILLE LUMBER CO. v. GOLDMAN. 
(Circuit Court of Appeals, Eighth Circuit September 1, 1919.) 

No. 5298. 

1. MOBTGAOES <g=>196 PbOCEEDS or TIMBEB CUT PENDING rOBJ:CLOSUBE APPLIED 

ON DEBT. 

An order, in a suit to foreclose a mortgage on timber land, applying on 
the mortgage debt stTimpage accrulng from the cutting of tlinber pending 
the suit, by a purcliaser from a grantee of the mortgagor, impounded by 
tlie court in lieu of the appointment of a reeelver, held projjer, where 
the property was insufflclent to pay the debt and the mortgagor insolvent. 

2. Appeal and errob ®=>1234(7) — Liabilitt on supebsedea.s bond postpon- 

ing roeeclosube sale. 

Where a supersedeas bond given on appeal by a défendant in a fore- 
closure suit operated to postpone a sale of the mortgaged property, which 
had been advertised, the court properly allowed as damages on the super- 
sedeas bond, after afflrmance, interest on the amount of the proceeds of 
the property when sold during the time of delay and the cost of adver- 
tising. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas ; Frank A. Youmans, Judge. 

Suit in equity by Alvin D. Goldman, trustée, against the Nashville 
Lumber Company and others. From orders of the District Court, 
the Graysonia- Nashville Lumber Company appeals. Affirmed. 

George T. Priest, of St. Louis, Mo. (Boyle & Priest, of St. Louis, 
Mo., on the brief), for appellant. 

George B. Rose, of Little Rock, Ark. (.W. E. Hemingway, D. H. 
Cantrell, and J. F. Loughborough, ail of Little Rock, Ark., on the 
brief), for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. On March 12, 1917, a decree of fore- 
closure was rendered of the mortgage of January 1, 1908, made by 
the Nashville Lumber Company, the owner of about 40,000 acres of 
timber land in the state of Arkansas, to Alvin D. Goldman, as trustée 
for the bondholders, and for the sale thereof to pay the sum of $471,- 
945.30, adjudged to be a lien thereon, due to the holders of the bonds 
of the Memphis, Paris & Gulf Railroad Company under that mort- 
gage. In this suit and decree Alvin D. Goldman, the trustée, was the 
plaintiff. The mortgagor, the Nashville Company, the Graysonia Lum- 
ber Company, a corporation, to which the Nashville Company on May 
10, 191 1, conveyed the mortgaged land subject to the mortgage, James 

^ssFor other cases see same toplc & KSIY-NUMBBR lu ail Key-N umbered Dlgeats & Indexe» 
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H. Allen, with whom on February 15, 1915, the Graysonia Company 
had made a contract to sell the timber on the mortgaged land for a 
stumpage of $3 per 1,000 feet, and the Allen Lumber & Box Company, 
a corporation, to which Allen had assigned the contract, were défend- 
ants. Pursuant to the decree, the master had advertised the property 
described in the decree for sale, to be made on July 10, 1917, when 
the Graysonia Company appealed from the decree to this court, and 
on July 2, 1917, stayed proceedings under the decree by means of a 
supersedeas bond in the sum of $15,000, signed by the Graysonia Com- 
pany and the ^tna Casualty & Surety Company. Upon considération 
of the questions presented by the appeal, this court affirmed the de- 
cree below. 247 Fed. 423, 159 C. C. A. 477. Thereupon the master 
again advertised the sale, and on April 29, 1918, he sold the property 
to Lewelling & Price-Williams Company for $250,000, and that sale 
was subsequently confirmed. • 

On April 24, 1918, the plaintifï filed a motion in the District Court, 
for a judgment on the supersedeas bond. On May 13, 1918, the 
Graysonia Company filed a pétition in that court for an order that 
the funds paid into the registry of the court by the Allen Company 
during the pendency of the suit, pursuant to an order of the court 
made on October 24, 1916, be paid over to it. On July 15, 1918, 
after due notice and hearing, the court below decreed that the pétition 
of the Graysonia Company for the funds in the registry of the court be 
denied, and that those funds be applied fîrst to the payment of costs 
and allowances in the foreclosure suit, and that the remainder be paid 
to the plaintifï or his soliciter and credited upon the plaintifï's decree. 
It also ordered that the Graysonia Company be forever restrained 
from taking up or removing any steel or iron rails from any of the 
tram roads on any of the lands described in the complaint. It found 
that the plaintifï sustained damages by reason of the supersedeas to 
the extent of the expenses of the master in advertising the sale a 
second time, $500.50; to the extent of the taxes on the property paid 
in 1918 for the year 1917, $4,020.21; and to the extent of the in- 
terest that would hâve been received by it during the stay at 6 per 
cent, per annum on the $250,000 for which the lands were sold, but 
which was not earned or received by the plaintiff on account of the 
postponement of the sale from July 10, 1917, to April 29, 1918, in 
the sum of $12,040, amounting ail together to $16,560.71. It therefore 
adjudged that the complainant recover of the Graysonia Company and 
the ^tna Casualty & Surety Company $15,000, the amount of the 
penalty of their bond and interest thereon from the date of that de- 
cree. Thèse decrees of July 15, 1918, are now challenged by this 
appeal of the Graysonia Company. 

The first and the most important question presented is the just and 
équitable disposition of the funds paid into the registry of the court 
by the Allen I^umber & Box Company during the pendency of the 
foreclosure suit. Those funds accumulated under and pursuant to an 
order of the court below, made on October 24, 1916, to the efifect that 
the Allen Company, which had contracted with the Graysonia Com- 
pany to purchase ail the merchanlable timber on the mortgaged lands 
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and to pay $3 per 1,000 feet stumpage therefor, and also to pay cer- 
tain rentaîs in addition, and which was in possession oî the mortgaged 
property, cutting and removing the timber therefrom under this con- 
tract, was restrained from paying the agreed price of the timber, as 
it should be eut, to the Graysonia Company, was directed to deposit 
it in the registry of the court, there to be held until the final decree 
herein, was made the custodian of the court, and commanded to hold 
ail timber that should be eut from said lands and ail lumber nianu- 
factured therefrom for the court, and was restrained from shipping 
any of it until it should hâve first paid into the registry of the court 
the agreed price of the sale of this timber, $3 per 1,000 feet. That 
order, also, until the further order of the court, restrained the Allen 
Company from paying to the défendants, or either of them, the Tent- 
ais specified in its contract, and directed it to pay such rentals also 
into the registry of the courf. Under this order the Allen Company 
paid into the registry of the court $36,968.13, and out of this fund 
the court paid the L,esser-Goldman Company for the taxes on the 
property $2,506.58, and it paid to the plaintifï as trustée, to reimburse 
him for the payment of the taxes for the year 1917, $4,020.21, leaving 
in the registry $30,441.34 on May 21, 1918, which the court directed 
to be applied, first, to the payment of the costs and allowances in the 
foreclosure suit, and then to the payment of the unpaid balance of the 
$471,495.30 remaining after the application thereto of the $250,000 
realized from the sale. 

The record fully convinces that the $36,968.13 paid into the registry 
consisted principally of the purchase price of the timber which the 
Allen Company eut and removed from the land between October 24, 
1916, and May 21, 1918, and of some relatively small amounts of 
rentals which the Allen Company agreed to pay by its contract with 
the Graysonia Company. The record, however, has been searched in 
vain to discover what the amount of thèse rentals was. At the time 
when the order of October 24. 1916, was made, and at the time when 
the decree of July 15, 1918, hère challenged, was made, thèse facts 
were established by the record. The complainant had a paramount 
lien to secure the payment of more than $450,000, superior to the title 
and claim of the Graysonia Company on the 40,000 acres of mortgaged 
land and the timber standing thereon. That security was inadéquate 
to pay that debt. The Nashville Company, which made the mortgage 
to the plaintifif, and the Graysonia Company, which took the title to the 
land and timber subject to the mortgage, were insolvent. Default had 
been made in material terms and conditions of the mortgage, so that 
by its express provisions the plaintifï was authorized to protect and 
enforce his rights thereunder by a suit or suits in equity, and among 
thèse rights was the right expressly granted to him by the mortgage 
to take possession of the mortgaged property and operate it himself, 
and to hâve a receiver appointed to take possession of and operate it. 

In this situation the plaintifï gave due notice in the foreclosure 
suit of an application to the court for a receiver of the mortgaged 
property, of the proceeds of the timber the Allen Company was re- 
moving, and of the rentals it was paying under its contract. Thnt 



GEATSONIA-NASHVILLE LUMBER CO. V. GOLDMAN 603 

{260 F.) 

application came on for hearing on October 24, 1916. Counsel for 
the plaintifï deemed the order of that date, making the Allen Com- 
pany the court's custodian of the timber and requiring it to pay the 
agreed priée of that timber which it should eut and the rentals înto 
the registry, suiificient to impound those funds without the service 
and expenses of another receiver, and they consequently took that 
order and did not ask for another receiver. In this state of the case 
the order of October 24, 1916, and the decree of May 21, 1915, do 
not appear at first blush to hâve been inéquitable. The merchantable 
timber standing on the mortgaged land was a part of the body of the 
mortgaged property, and as the mortgagor and its grantee were in- 
solvent and the security for the payment of the money owing was in- 
adéquate, it is difficult to perceive why the plaintifï had not the clear 
équitable right to the immédiate and constant préservation and final 
application of it and its proceeds to the payment of the debt it was 
mortgaged to secure. 

Counsel for the Graysonia Company argue that this order and de- 
cree were erroneous, because the plaintifï had no right to the posses- 
sion and no actual possession of the mortgaged property. They con- 
tend that rents and profits are incidents of the right of possession, that 
where there is no right to the possession, and also where there is no 
actual possession by the mortgagee, there is no right to the rents and 
profits of the mortgaged premises, and the plaintifï was therefore 
without any équitable right to this fund. They also claim that the 
rents and proceeds of the mortgaged property may not be impounded, 
except by raeans of the application for and the appointment of a re- 
ceiver. The correctness of thèse contentions is not conceded. It is 
believed that neither actual possession of the mortgaged premises, 
nor the right to the possession thereof, nor the appointment of a re- 
ceiver, is indispensable to the impounding of the rents of mortgaged 
property by an order of a court of equity upon the suitable pétition 
or application of a mortgagee plaintifï in a foreclosure suit who has 
a paramount équitable lien thereon, and that, even if the appointment 
of a receiver had been necessary, the practical efïect of the order of 
October 24, 1916, making the Allen Company the court's custodian 
of the timber, the lumber from it, the proceeds thereof, and the rent- 
als, and commanding it to pay those proceeds and rentals into the 
registry of the court, was the appointment of that company a re- 
ceiver thereof. But thèse questions are not, in the opinion of the 
court, controUing in this case, and therefore it is unnecessary to dis- 
cuss them at length. 

[1] The standing timber on this mortgaged land and the proceeds 
of its sale were not rents and profits ; they were a part of the corpus, 
a part of the mortgaged res. The decree of foreclosure, which was 
aifirmed by this court, expressly adjudged that the plaintifï had a lien 
thereon paramount to any claim or title of the Graysonia Company. 
The appropriation to itself of that security or any part of it by the 
insolvent Graysonia Company, when the mortgagor was insolvent and 
the entire security was inadéquate, was inéquitable, and the attempt so 
to do imposed upon the court below the moral and the légal duty on 
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the proper application of the plaintiff to prevent it, and to apply the 
proceeds of this timber to the payment of the debt it secured. Nor 
has any décision or rule or principle in conflict with this conclusion 
been discovered in the opinions in the cases cited by counsel in their 
brief or argument. 

While the record indicates that some small part, not over 15 per 
cent, of the $36,968.13, and probably not as much as the amount of 
the costs and allowances in the foreclosure suit, may hâve heen de- 
rived from the rentals, it does not disclose more accurately what the 
amount of the rentals paid into the fund was, and upon this ques- 
tion the testimony is too confused and uncertain to base any finding; 
or decree upon. If there was any error in the court below in the dis- 
position of that part of this fund which was derived from the rentals, 
the burden was upon the Graysonia Company to prove the error and 
the extent of the injury resulting therefrom, so that this court, which 
on an appeal tries the case de novo, could correct the error, settle the 
final decree, and thus end the litigation. It has not borne this burden. 
It has not presented évidence sufficient to enable this court to sep- 
arate the comparatively small amount of the rentals from the proceeds 
of the timber, which composed the great bulk of the fund. Moreover, 
neither in the assignment of errors, nor in the argument, nor in the 
brief of counsel, has the claim been made that the disposition of 
this fund was erroneous in part, though correct in part; that it was 
erroneous as to the rentals, though just as to the proceeds of the 
timber. On the other hand, the ground on which the decree has 
been assailed has been and is that the équitable right and title to the 
entire fund was in the Graysonia Company. In view of thèse consid- 
érations, the right of the Graysonia Company to the rentals, if any, 
has not been so presented to this court, either by évidence or by as- 
signment of error and argument, that this court can consider or dé- 
termine it. 

Another contention of counsel for the Graysonia Company is that, 
because the order of October 24, 1916, provided that the moneys 
owing for the cutting and removal of the timber should be deposited 
in the registry, and should be there held until the final decree of the 
court, and because that decree was rendered on March 17, 1917, and 
it made no provision regarding this fund or the proceeds of the tim- 
ber eut and removed thereafter, the decree of July 15, 1918, is er- 
roneous, so far as it relates to this part of the fund. But this part 
of the fund was paid into the registry, as equity required that it 
should be, it was in the custody of the court when it rendered the 
decree, and the court's disposition of it was just and équitable. The 
resuit is that the Graysonia Company has failed to convince either 
by évidence or argument that the court below fell into any error of 
law or made any mistake of fact in its disposition of the fund in the 
registry of the court by its decree of July 15, 1918. 

[2] The next question for considération is the amount of damages 
which the plaintiff was entitled to recover on the supersedeas bond. 
When that bond was given the sale under the foreclosure decree had 
been advertised to take place on July 10, 1917. The supersedeas bond 
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causée! the postponement of that sale until April 29, 1918, when the 
property was sold for $250,000, which vvas but little more than half 
of the amount due on the bonds which the property was mortgaged 
to secure. If the sale had been on July 10, 1917, the plaintifï could 
and probably would hâve obtained interest on this $250,000 at 6 per 
cent, per annum during this delay. The court accordingly allowed 
him interest during this time as a part of his damages for the delay. 
The bond is in the usual form, and is conditioned that the Graysonia 
Company shall answer ail damages and costs, if it fails to make its 
appeal good. It was given and approved under rule No. 13 of this 
court, which spécifies just damages for delay, costs, and interest on 
the appeal among the matters to be secured by such bonds. Why was 
not this interest among the damages the plaintiff suff ered by the delay ? 

Counsel for the Graysonia Company answer because plaintiff re- 
ceived about $26,000 above costs and disbursements out of the rents 
and profits of the mortgaged property which accrued during this stay, 
and therefore he lost nothing, but gained much, thereby. But this 
$26,000 was a part of the fund deposited in the registry under the 
order of Octoher 24, 1916. It was the proceeds of the sale of the 
merchantable timber eut and purchased by the Allen Company, and 
there is no évidence that any of this $26,000, or, if any of it, how 
much of it, was derived from the rentals. The record makes it 
probable that none of it was — that the rentals were less than the 
amounts paid out of the fund for allowances and disbursements. As, 
therefore, this $26,000 must be deemed to hâve been the proceeds of 
the timber eut and removed, the plaintiff gained nothing therefrom. 
This sale and removal of the timber presumptively diminished the 
value of the mortgaged property by the amount paid for the timber. 
Presumptively the mortgaged property would hâve sold for $26,000 
more on July 10, 1917, before this $26,000 worth of timber was re- 
moved therefrom, than it did sell for on April 29, 1918, after its re- 
moval, and the resuit is that the plaintiflf lost the interest on the $250,- 
000 by the delay. ^ 

It is said that it was error to allow this interest, because interest 
is never allowed on any decree that is not for a sum of money 
or is silent as to interest, and that there was no judgment for money 
against the Graysonia Company, and no provision for interest in the 
decree of foreclosure. But this $12,040 is not interest on any judg- 
ment, or on the decree, or on the amount thereof. It is the légal 
damages the plaintifï sustained because the Graysonia Company de- 
layed his receipt of the $250,000 derived from the sale from June 10, 
1917, to_ April 29, 1918. Other arguments against this allowance 
are that interest is never allowed on an unliquidated amount, and that 
the Suprême Court in Kountze v. Hôtel Co., 107 U. S. 391, 2 Sup. Ct. 
911, 27 L. Ed. 609, held that interest on the debt adjudged due by 
the decree, which accrues pending the appeal, is not properly assign- 
able as damages caused by the appeal bond, but that such damage as 
arises from the delay incident to the appeal is such damage. This 
$12,040, however, is not interest on any unliquidated amount. The 
amount was liquidated by the sale, and this $12,040 is the amount 
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which tlie court below found to be the damage resultbg from the 
postponement of the plaintiff's receipt of the $250,000 produced by 
the sale from July 10, 1917, to April 29, 1918. In making this find- 
ing it undoubtedly measured this damage, as it lawfully might in the 
absence of other pertinent évidence, by the légal and prévalent rate of 
interest commonly paid for the use of money. Nor was this $12,040 
the interest on the debt held inadmissible as the measure of the dam- 
ages on the supersedeas bond in the Kountze Case. The debt was 
$471,495.30. It was not interest on that amount. On the other hand, 
it was one of the damages for delay incident to the appeal held to be 
allowable by the court in the Kountze Case, and there was no error in 
its allowance. 

It is specified as error that the court below allowed as damages 
for delay $4,020.21, which was paid out of the fund in the registry 
on account of the taxes of 1917. This spécification rests on the mis- 
taken theory that the Graysonia Company had the équitable right 
and title to the fund in the registry as against the plaintiff, and the 
court rightly allowed the amount of thèse taxes, because upon the 
record that fund must be held to hâve been the proceeds of the 
sale of the timber in which the plaintiff had the superior equity and 
the delay caused by the supersedeas necessitated the payment of 
thèse taxes, which neither the plaintiff nor hîs fund would hâve been 
required to pay, if the bond had not been given. 

The only other item challenged in the assessment of damages re- 
sulting from the supersedeas bond is the sum of $550.50 paid for 
readvertising the sale of the property. This expense was rendered 
necessary by the stay of proceedings caused hy the bond, and was 
therefore properly allowed. There was no error in the assessment 
of damages resulting from the delay caused by the supersedeas bond, 
nor in the decree thereon. 

Finally, it is contended that the decree of the court that the Gray- 
sonia Company be restrained from taking up or removing any of the 
Steel or iron rails from any of the tramways on the mortgaged lands 
is too broad, in that it covers its right to about 6 miles of steel rails 
added by the Graysonia Company after its purchase of the property 
to the 11% miles there wére on the property at the time of that pur- 
chase; but a careful perusal of the évidence in the record on this 
subject bas failed to convince that there was proof therein sufficient 
to sustain this claim of error or mistake in the order of the court. 

Let the decrees of the court below, made on July 15, 1918, chal- 
lenged by this appeal, be affirmed. 
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B. I. DU PONT DE NEMOURS & CO. v. McCULLEN. 

(Circuit Court of Appeals, Fourtli Circuit. April 29, 1919.) 

No. 1654. 

1. Masteb and Servant <g=>264(4) — Pi^eading and Proof. 

A déclaration chiarging employer's failure to keep Its promise to provide 
additional electric llghts, and failure to hâve its building in any other 
way sufflciently lighted, does not authorize admission of évidence regard- 
ing failure to furnish flash lights. 

2. Mastkb and Sebvant <g=265(9) — Personal Injuet — Hubden or Peoof — 

Safe Place to Work. 

An injured servant, whose suit Is based on employer's alleged failure to 

keep its promise to provide additional lights at a place hazardous under 

normal conditions, must show that it would hâve been safe and helpful to 

Install them, espedally where the making of the promise is denied. 

8. Masteb and Servant <S=»278(3) — Personal Injury — Sufficibncy of Bvi- 

DENCE. 

In a servant's personal Injury action, based on alleged failure to com- 
ply vpith a promise to provide additional electric lights over dangerous 
troughs, frequently obscured by steam, évidence held insufficient to war- 
rant recovery ; It appearing that such lights would not hâve been of ma- 
terial beneflt, and could not hâve been safely installed. 

4. Master and Servant ©=5258(11) — Personal Injurt — Pleading. 

Allégations that défendant employer falled to hâve its building "in any 
other way sufflciently lighted," etc., held too vague and gênerai. 

5. Trial <S=252(11) — Instruction — Applioabihtt to Evidence. 

In a servant's personal injury action, an instruction authorizing re- 
covery îf défendant employer could hâve supplied lights, other than those 
requested, which would not hâve been dangerous, and were necessary to 
make the place of work reasonably safe, held erroneous, beoause unsup- 
ported by proof. 

Connor, District Judge, dlssentlng. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Charles A. Woods, Judge. 

Action by George L. McCullen against E. I. Du Pont de Nemours & 
Co. Judgment for plaintiff, and défendant brings error. Reversed. 

J. Gordon Bohannan, of Petersburg, Va., and Robert H. Talley, of 
Richmond, Va., for plaintif! in error. 

Bernard Mann and J. M. Townsend, both of Petersburg, Va., for 
défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. As a part of its extensive plant at Hope- 
well. Va., plaintiff in error, défendant below, opérâtes what is known 
as "No. 4 Tub House," where cotton is boiled for use in the manu- 
facture of certain products. In this building were 10 rows of large 
tubs, each row having 13 tubs. Cotton was brought in from the "ni- 
trating house" through a trough partially filled with water. Inside 
the building was a séries of smaller troughs, provided with gâtes, by 
means of which the cotton and water were conveyed to the various 
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tubs. The employé in cHarge of this distribution was called a gâte- 
man. After the cotton had been properly boiled in the tubs, the water 
was drawn off through openings near the bottom into other troughs, 
by which it was taken eut of the building. Thèse troughs were about 
18 inches wide and approximately 18 inches above the floor in front of 
the tubs. Above the troughs for carrying off the water was a platform 
extending ail the way around the building, and from this platform 
there were steps leading down between the tubs to the floor level, on 
which the troughs and tubs rested. This arrangement permitted an 
employé serving the tubs to go from a tub on one side of a trough to 
a tub on the other side, or from a tub in one row to a tub in another 
row, without stepping across or jumping over a trough, which was 
dangerous and strictly forbidden. The space between the bottom of 
the steps and the side of the trough was some 3 or 4 feet. Each tub 
was fitted with a plug, driven in with a mallet, which was loosened 
by the use of a stick, when the water in a tub was to be changed, and 
thus the boiling water discharged into the trough. The tubs were 
emptied at fréquent intervais, several tubs at a time, and whenever this 
occurred steam was formed in large quantities, like a dense fog, so 
that the tubs and troughs could scarcely, if at ail, be seen even by a 
person close to them. The building was lighted with windows over the 
aisles on each side and with rows of arc lights, suspended from the 
ceiling, some 15 to 18 feet above the troughs. 

McCuUen began work for défendant in April, 1916, in the beater 
house. Two or three weeks later he was made gateman of No. 4 
tub house, and continued in that service most of the time until the 18th 
of the following December, when he received the injuries for which 
he ^ues. His duties were mainly to attend the gâtes and regulate the 
flow of nitrated cotton and water into the varions tubs, to insert plugs in 
the openings of the tubs when they were to be filled, and to remove the 
plugs when the tubs were to be emptied. In the 7 months and up- 
wards before the accident he became expert in a kind of work which 
required no particular skill, and was of course perfectly familiar with 
the premises. 

Coming, now, to the way he claims to hâve been injured, we quote his 
own testimony. After stating that he had occasion to go to tub No. 
2 in the first aisle, to put in a plug, he says : 

"I went down to No. 2 tub, down the steps. When I went down the steps, 
I had to turn to the right to fit my pluff, and 1 walked along carefuUy, and 
I could not see anythiiig, and I got a little too far, and I ran agalnst that 
trough with my left leg, and thcn I fell and caught on each side of the trough 
with my hands, and my legs went in up to my knees in the hot water." 

We hâve great difïiculty in believing that plaintiff was hurt in the 
manner thus described. If, as he asserts, the steam was so dense that 
he could not see the trough, and so ran against it and was thrown from 
his balance, it is certainly remarkable that he happened to fall across 
it or over it in such a way that his hands grasped its invisible edges, 
some 18 inches apart, and still more remarkable that somehow his feet 
and legs up to the knees, and no other part of his body, got into the 
scalding water. In short, his account of the accident is far from con- 
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vincing, and the effort to visualize it or imagine it serves only to 
strengthen the impression of its improbability. But as the record shows 
that plaintiff, using a section of the trough for the purpose, made or 
attempted a démonstration of the occurrence in the présence of the 
jury, which they apparently accepted, and as it cannot perhaps be af- 
firmed with certainty that what he says happened to him is physically 
impossible, we are not prepared to reverse the judgment on that ground, 
and turn therefore to other questions raised by the assignments of 
error. 

The suit is based on alleged failure to provide plaintifï with a rea- 
sonably safe place in which to work. More specifically it is averred 
that he continued in a hazardous occupation in reliance upon a promise 
to remove or materially reduce the danger to which he was exposed, 
as will presently be explained. It is not claimed that the building and 
appliances therein used were in any respect improperly designed or con- 
structed; nor is it a case where anything broke, or gave way, or got 
out of order. In a word, the hazard incurred by the plaintiff was a 
necessary condition or incident of the work in which he was engaged, 
as that work was originally planned to be carried on, and as it was in 
fact carried on, as respects this particular tub, up to the time of the 
accident. Moreover, there was no lack of proper rules, which em- 
ployés were enjoined to observe for their own safety. In thèse rules 
vlaihtiff was fuUy instructed at the outset, and he understood them 
thoroughly. Indeed, he admits on cross-examination that "there was 
not much danger in working there, if you were particular, and kept 
from crossing the trough, and obeyed the rules." It will thus be seen 
that the case narrows down to and turns solely on the alleged promise 
to supply additional lights, and that contention will now be examined. 

The testimony of plaintiff and his fellow workman, Page, is to the 
effect that they were talking together some 10 days or so before the 
accident, and came to the conclusion "that it was dangerous to con- 
tinue doing work that way in that light" ; that- they "thought flash 
lights would be a big help to us" ; that Page said he was going to ask 
for them, and plaintiff said, "Ask for me, too ;" that accordingly he 
spoke to Saunders, the foreman, about flash lights and told him "that I 
thought it would help us" ; that Saunders said he would take it up with 
the supervisor; that shortly afterwards he was informed by Saunders 
that "a row of lights would be put above the trough in a few days, that 
there was a contract" ; and that he reported to plaintiff what Saunders 
had said. This is the promise on which plaintiff relies. Now, assum- 
ing that notice to this foreman was notice to défendant, which seems to 
us at least doubtf ul, it does not appear that Page, in talking with Saund- 
ers, made mention of plaintiff, or referred to him in any way, un- 
less by the use of "us" — and there were a number of other employés in 
the building — and certainly said nothing which apprised Saunders that 
plaintiff was complaining of inability to see or asking for additional 
lights, much less that he had in mind to quit his job if such lights were 
not provided. In other words, there is at best but a shadow of proof 
that défendant is chargeable with knowledge of any request by plaintiff 
for more light, or that it ever made a promise in that regard of which he 
260 F.— 39 
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can claim the beneÂt. Especially is this so in view of Saunders' déniai 
that he made the alleged promise or had any authority to make it. 

[1] We disregard the testimony relating to flash lights for several 
reasons. In the first place, we think it inadmissible under the pleadings. 
The sole négligence charged in the déclaration is the failure of de- 
fendant "to comply with its said promise to provide rows of electric 
lights over said troughs," and its failure "to hâve said building in 
any other way sufficiently lighted." But this carries no suggestion that 
plaintifï should hâve been furnished with flash lights, which we sup- 
pose to be hand lights of some sort, in no way connected with any 
provision for properly lighting the building. In efifect, therefore, the 
testimony brought in a new and distinct charge of négligence, which 
défendant had not been called upon to meet, and which it was apparently 
unprepared to meet ; for the déposition of Saunders, the only person 
who could contradict Page, was taken in advance of the trial, because 
he had left defendant's employ and gone to another state, and nat- 
urally he was not interrogated at ail on the subject of flash lights. 

In the second place, it is not claimed that any promise was made 
to fumish flash lights. On the contrary, plaintifï understood from 
Page that flash lights would not be furnished, and manifestly he did not 
remain at work because he expected that lights of that kind would be 
provided. The gravamen of his cause of action is defendant's failure 
to keep a definite promise, namely, to place "rows of electric lights 
over said troughs," and his suit is not aided by the conceded refusai to 
do something entirely différent. Moreover, there was no showing that 
the use of flash lights was either feasible or safe. The mère belief of 
plaintiflf and Page that such lights "would be a big help to us" was 
not enough. This nitrated cotton, which was passing through the build- 
ing in large volume, was quite harmless so long as it was kept wet, but 
highly inflammable and dangerous in a dry state. It was therefore 
incumbent upon plaintifï, if his déclaration had so permitted, to prove 
not only that flash lights would hâve been of material benefit, but also 
that they could hâve been used with reasonable safety, and this he fail- 
ed to do. In short, we are of opinion that the entire testimony in re- 
gard to flash lights should be left out of account. 

[2,3] This brings us to the question whether négligence can be 
predicated on the fact that défendant did not do what Page says the 
foreman promised; that is, put electric lights over the troughs. As 
above observed, this is not the ordinary case of work, or place to 
work, becoming more unsafe, and the employé's risk increased, because 
some appliance was def ective or got out of order ; it is rather the less 
fréquent case of work, or place to work, of such inhérent character as 
to involve a degree of hazard under normal conditions and with every 
appliance operating according to its design. In such case, we appre- 
hend, the injured employé, whose suit dépends on an alleged promise 
of betterment, must show that it would hâve been practicable and sub- 
stantially useful to do what he claims was promised. Especially so 
where, as hère, the making of the promise is denied, for surely in 
that case there can be no presumption of feasibility. 

Plaintifï was, therefore, bound to give proof which would justify 
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the jur}' in finding that it would hâve been safe and helpful to place 
electric lights over the troughs, as he says he expected would be donc ; 
but careful study of the record satisfies us that no such proof was 
presented. It is true that a witness for défendant is reported as say- 
ing near the close of his cross-examination, "that if those lights had 
been dropped so that they were right over the trough, then anybody 
who came down the steps would hâve seen the lights before they got 
to the troughs." But this apparently had référence to the arc lights 
suspended from the ceiling, for the witness had previously said, also 
on cross-examination: 

"That if they had had drop lights at intervais, * * * so that they 
would hâve come right down over the lower trough, they could not hâve seen 
this lower trough when the steam came on ; that they might hâve seen the 
lights if you could hâve gotten right at the lights; * * * that while you 
are walking along the platform, with the 100-watt light shlning up there, 
you could not see the light; » • • that a man standing on the platform 
could not see the 100-watt light right at hlm practically." 

In short, so far from any showing that the lights hère in question 
would hâve been efficient and usable, the testimony of this witness, 
taken as a whole, is of distinctly opposite import. 

The situation we are dealing with is described by defendant's safety 
engineer as foUows: 

"That lights over trough would not hâve been effective in llluminating 
trough to a man standing beside it, as steam was too dense to be penetrable ; 
could not see the trough ; that the lights over this trough, which were put 
down after the accident, were repioved, as they did not give the benefit an- 
ticipated ; became impraeticable because of the fumes arlsing from the hot 
water ; steam and fumes combined eat out the wirlng and made short cir- 
cuits, making a greater hazard ; that the cotton in the trough has ail the 
explosive qualities of gun cotton; that if Iiept wet it will not bum, belng un- 
cou fined, and if confined it will explode; that cotton sometimes gets dry, 
and a short circuit might cause a flash extending the entire distance of the 
house, if there were little particles of cotton on the tubs, and that even if 
it should strike a remote part of the building it would flre and explode. 
♦ * • That there is no practicable way of gettlng rld of the steam more 
than is done." 

Of ail this, as well as the testimony of other witnesses to the same 
effect, there is no attempt at contradiction and nothing to show that 
the facts were otherwise. Not only, therefore, has plaintiff failed to 
furnish the proof which we deem essential to his recovery under the 
circumstances hère disclosed, but it seems to be convincingly established 
that such lights as he says were promised would not hâve been of ma- 
terial benefit and could not hâve been safely installed. 

[4, 5] What has thus been said regarding defendant's alleged prom- 
ise, on which plaintifï appears mainly to rely, applies with still greater 
force to his f urther charge of f ailure "to hâve said building in any other 
way sufficiently lighted." Taking into account the nature of his work 
and the conditions under which it was necessarily performed, we are 
clearly of opinion that he cannot maintain an action on any such vague 
and gênerai allégation of négligence. Under his complaint that he was 
not provided with a reasonably safe place in which to work, the burden 
was upon him to show with some degree of definiteness and certainty 
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what the défendant could hâve done, safely and effectively, for the 
better lighting of the building; and so, as we think, it was error to 
charge the jury that plaintiff could not recover, "unless * * * or 
unless the défendant could hâve supplied lights other than those request- 
ed that would not hâve been dangerous, and that were necessary 
to make the place of work reasonably safe," for such a qualification 
but opened the door to conjecture and permitted a verdict wholly un- 
supported by proof. 

On the record before us there is no évidence w^hich would warrant 
the jury in charging the défendant with négligence, and it must there- 
fore be held that plaintifï's injury was caused hy his own carelessness, 
or resulted from risks which he voluntarily assumed. 

Reversed. 

PRITCHARD, Circuit Judge (concurring). While I heartily con- 
cur in the opinion of the majorLty of the court in this instance, never- 
theless there is an additional reason why I think the judgment of the 
court below should be reversed. Under ail the circum stances, I am 
clearly convinced that the accident could not, in human probability, 
hâve happened in the manner or under the circumstances as narrated 
by the plaintiff. The physical facts clearly indicate that plaintiff's in- 
jury was due to a failure to observe the rules of the company. The 
trough being 18 inches above the floor level, the plaintiff, by striking 
his foot against the side of the same, could not hâve fallen in as he 
States. It would hâve been a physical impossibility to hâve fallen in 
in the manner he describes. He was undoubtedly trying to cross the 
trough in utter défiance of the rules, and, making a miscalculation as 
to the distance to be covered, stepped inside with one foot, and, being 
bent on going in the direction he had started, he took another step, 
which necessitated putting the other foot in the trough. The^-burns 
on his legs clearly show that he must hâve been standing up in the 
trough and that his legs were not lying down at the time he was 
bumed, as he contends. The character of the bums clearly indicates 
that this is the way the accident occurred. 

CONNOR, District Judge (dissenting). I regret my înability to con- 
cur in the conclusion reached by the court in this case. No errer is 
found in the instruction given by the learned judge who presided at 
the trial, respecting the measure of duty imposed upon the plaintiff in 
error to furnish the défendant in error a reasonably safe place in which 
to work. That the conditions under which he discharged the duty im- 
posed upon him were hazardous is, I think, manifest. That such con- 
dition could hâve been remedied by lighting the place at which he was 
required to work is, I think, equally clear. The danger was apparent 
to the défendant in error, and, unless he called upon some employé, 
or agent, of the plaintiff in error, authorized, or held out and, upon 
reasonable ground, believed by the employé to be authorized, to receive 
notice and remedy such condition to furnish lights, he assumed the 
risk incident thereto. This ruie, or principle of law, was clearly stated 
to the jury, and the duty imposed upon défendant in error to show 
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that he had complied therewith. No error is found in the instruction in 
this respect. 

The testimony relied upon by défendant in error, and found by the 
jury to be true, is with the uniform accuracy of the learned Circuit 
Judge set eut in the principal opinion. It was deemed by the judge 
presiding, sufficient to be submitted, and to sustaîn the conclusion of 
the jury. While not material, I am unable to concur in the opinion 
that this testimony was contradicted by Saunders, the foreman. Réf- 
érence to his évidence discloses, at the best, an évasion of direct an- 
Ewers to the questions in regard to the request for lights. 

While it must be conceded that the évidence is not so fuU and satis- 
factory as might be desired, I think that it was sufficient to be sub- 
mitted to the jury, under the carefully guarded instruction of the trial 
judge. The jury had the benefit of hearing the évidence as illustrated 
by a model showing the conditions under which the défendant in error 
worked and of the tub into which he fell. While, as contended, sitting 
on the bench, it is difficult for us to understand how the accident oc- 
curred, as testified by the défendant in error, expérience teaches that 
there are few incidents in life more difficult to explain after the event 
than a fall by a human being. 

It is, for this reason among others, that such questions are submitted 
to the judgment of 12 intelligent jurors, whose opportunity for obser- 
vation and expérience is deemed of more value in reaching conclusions 
than those of appellate courts. 
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Corporations ©=.336 — Liajîility of officers on contbacts aftee kepeal or 

CHAKTEE FOB NOT PAYINQ TAXES. 

Under Act N. .T. Jnno 3, 100,5, § 2 (P. I>. p. 509), provldlng that, where a 
corporation shall fa il for two years to pay state taxes, Its charter shall 
be reiiealed by proclamation by the Governor, and that "ail powers con- 
ferred by law upon snch corporations shall thereafter be deemed inopera- 
tlve and void," and section 7 of said act, authorizing the Governor, upon 
settlement with such a corporation, by a second proclamation to rein- 
state its charter, whereupon the secretary of state shall issue his cer- 
tificate "entitling such corporation to continue Its said business and Its 
sald franchises," where, after the issuance of a repeullng proclamation, 
but without knowledge of the faet, the officers of a corporation continued 
its business in good falth, and persons dealt with them with the under- 
standing that they were acting for the corporation, which was after- 
wards relnstated. such ofBcers cannot be held personally liable on con- 
tra cts so made. 

Eogers, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Gustave Held, trading as Gustave Held & Co. 
against Burwell M. Crosthwaite, John L. Crosthwaite, and William 

®»PoT other cases see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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H. Brearly, trading under the name of the Crosthwaite & Cannon Com- 
pany. Judgment for défendants, and plaintiflf hriiigs error. Modified 
and affirmed. 

A. L. Pincofïs, of New York City, and J. Edward Ashmead, of New- 
ark, N. J., for plaintiff in error. 

William Otis Badger, Jr., of New York City, for défendant in error 
Burwell M. Crosthwaite. 

Joseph T. Weed, of New York City, for défendant in error Brearly. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an action to recover damages in the 
sum of $52,000 against the défendants, alleged to be trading together 
as copartners under the name of the Crosthwaite & Cannon Company, 
insurance brokers, for négligence in obtaining for the plaintiff from 
Morgan, Lyons & Co., insurance brokers of London, agents of under- 
writers of ïvloyds, a marine policy upon 3,000 bags of coffee, of the 
value of $96,000, New York to Havre, which did not cover, as they 
had undertaken it should, losses resulting from hostilities and war- 
like opérations. The vessel carrying the shipment of coffee was tor- 
pedoed and sunk en route on the high seas, and the plaintiff 's coffee 
became a total loss. 

The défendant John L. Crosthwaite was not served, and it was stip-. 
ulated between the parties that the answer of the défendant Burwell 
M. Crosthwaite should stand as the answer of the défendant William 
H. Brearly. 

The contract was made by the plaintiff with the Crosthwaite & Can- 
non Company, a corporation of the state of New Jersey, on or about 
June 25, 1917. 

The first count of the complaint allèges that on January 26, 1915, 
because of its failure to pay for two successive years taxes due the 
state of New Jersey for 1912, the Governor of the state issued a proc- 
lamation declaring that the charter of the corporation was void, and ail 
powers conferred upon it by law inoperative and void, in accordance 
with the act of June 3, 1905 (P. L. p. 508), amended by the act of 
March 11, 1914 (P. L. p. 27), which provides: 

"1. If any corporation created under any act of thIs state shall for two 
successive years neglect or refuse to pay the state any tax which bas been or 
shall be assessed against it under any law of this state and made payable Into 
the state treasury, the charter of such corporation shall be declared void as 
In section two of this act provided, unless the Governor shall, for good cause 
shown to him, give furtber tlme for the payment of such tax. In which case a 
certificate thereof shall be flled by the Governor in the office of the comptroller, 
statlng the reasons therefor. 

"2. On or before the flrst Monday In January In each year the comptroller 
shall report to the Governor a list of ail corporations which for two years 
next preceding such report hâve failed, neglected or refused to pay the taxes 
assessed against them under any law of this state as above, and the Governor 
shall forthwith Issue bis proclamation, declaring under this act of the Légis- 
lature that the charters of thèse corporations are repealed, and ail powers con- 
ferred by law upon such corporations shall thereafter be deemed inoperative 
and void. 

"3. The proclamation of the Governor shall be flled in the office of the secre- 
tary of state." 



HBLD V. CROSTHWAITE 615 

(260 F.) 

The complaint further allèges : 

"(9) That thereafter, and until March 5, 1918, the sald défendants contlnued 
to carry on the business of the Crosthwaite & Cannon Company, then non- 
existeut, consenting and allowlng themselves to be made directors, and to be 
held out to the public as such, and the business of said company to be carried 
on under thelr authority and management as such directors." 

The second count charges the défendants with liability because hold- 
ing themselves out as agents of the Crosthwaite & Cannon Company: 

"(22) That the sald défendants thereafter, and until March 5, 1918, con- 
tinued to carry on the business of the Crosthwaite & Cannon Company, then 
nonexistent, and consented and allowed themselves to be held out to the 
public as agents of sald company, and the business of sald company to be 
carried on under thelr authority and management as such agents." 

The third count charges them with liability for representing that 
the Crosthwaite & Cannon Company, then nonexistent, was the duly 
authorized agent of Morgan, Lyons & Co., with power to deliver to 
plaintiflf a binding receipt against marine and war risks to cover the 
said shipment of cofïee, whereas the company had no such power. 

The fourth count charges the défendants with liability for represent- 
ing themselves as agents of the Crosthwaite & Cannon Company and 
for representing that company as agent for Morgan, Lyons & Co. 

After several déniais, the défendants set up three separate défenses 
as f ollows : 

First. That on March 5, 1918, the Governor of New Jersey revoked 
his proclamation of January 26, 1915, by a second proclamation rein- 
stating the Crosthwaite & Cannon Company; that the plaintiff con- 
tracted with the corporation, having knowledge or means of knowledge 
of the statutes of New Jersey and of the Governor's proclamation of 
January 26, 1915. 

Second. That the Crosthwaite & Cannon Company was both a de 
jure and a de facto corporation. 

Third. That the Crosthwaite & Cannon Company had full authority 
as agent to issue the binding receipt for Morgan, Lyons & Co., which 
is in full force and effect. 

The plaintifï demurred to the three défenses "on the ground that 
they and each of them are insufficient in law upon the face thereof." 

Judge Augustus N. Hand thought that the complaint was itself de- 
murrable, but instead of dismissing it he overruled the demurrer, with- 
out giving the plaintiflf leave to withdraw it, and entered judgment for 
the défendants. 

No charge of f raud is made against the défendants, and the real ques- 
tion is one of law, as to the défense that on March 5, 1918, the Gov- 
ernor, pursuant to the powers conferred upon him by the statutes of 
New Jersey, by a second proclamation revoked and annulled his first 
proclamation of January 26, 1915, and reinstated the corporation as 
of that date. The statute (Chapter 259, Laws 1905) is not set out or 
pleaded by title, but section 7 is as follows : 

"If the charter of any corporation organlzed under any law of this state 
shall hereafter become or shall hâve heretofore become inoperative or void 
by proclamation of the Governor or by opération of law, for nonpayment of 
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taxes, the Governor, by and with the advice of the Attorney General, may, 
npon payment by said corporation to the secretary of state of such sum In 
lieu of taxes and penalties as to them may seein reasonable, but in no case to 
t»e less than the fées required as upon the filing of the original certiflcate of 
incorporation, permit such corporation to be reinstated and entitled to ail its 
franchises and privilèges, and upon such payment as aforesaid the secretary 
of State shall issue his certiflcate entitling such corporation to continue its 
said business and it said franchises. • • • " 

If the défendants rightiy state the effect of the second proclamation, 
it is a défense to the whole complaint, because ail four counts proceed 
upon the theory that the défendants as matter of law acted as individ- 
uals ; the Crosthwaite & Cannon Company being nonexistent. 

There is difficulty in reconciling the language of sections 1 and 2 
of the act of June 3, 1905, providing for the Governor's proclama- 
tion declaring the repeal of charters for nonpayment of taxes for two 
years, with the language of section 7, providing for a subséquent proc- 
lamation reinstating the charter. The question has not been passed 
upon by the courts of New Jersey. 

We think it clear that the charter may be and by the statute is re- 
pealed by the Governor's proclamation without the necessity of any ap- 
plication to the courts. It seems to us equally clear that the Législature 
cannot hâve intended by section 7 that upon payment of taxes by the 
corporation the Governor should create a new corporation. The Légis- 
lature alone can grant corporate franchises, and no intention should 
be imputed to it to delegate the power to the Governor. Indeed, such 
a délégation would be invalid. "Delegatus non potest delegare." 
Therefore the second proclamation of reinstatement must be held to 
relate to the first proclamation of repeal, and the corporation must be 
regarded as having continuously existed so far as the state is con- 
cerned. This is in accordance with the certiflcate which the secretary 
of state is required to issue, entitling the corporation "to continue its 
said business and its said franchises." 

It is noteworthy that the statute in question is not a part of the 
gênerai act of 1896 entitled "An act concerning corporations," but is 
a supplément to the act of 1884 entitled "An act to provide for the 
imposition of state taxes upon certain corporations and for the col- 
lection thereof." The plain object of the act was the collection of 
revenue for the state. It was held in American Surety Co. v. Great 
White Spirit Co., 58 N. J. Eq. 526, 43 Atl. 579, that the act was en- 
tirely consistent with the provisions of the General Corporation Act of 
1896 (P. L. pp. 295, 296), section 53 of which provides: 

"AU corporations, whether they expire by their own limitation or be an- 
nulled by the Législature or otherwise dissolved, shall be continued bodies 
corporate for the purpose of prosecuting and defending suits by or agaiust 
them, and of e&abling them to settle and close their affalrs, to dispose of and 
convey their property and to divide their capital, but not for the purpose of 
continuiug the business for which they were eatablished." 

We took the same view in Re Munger Tire Co., 159 Ped. 901, 87 
C. C. A. 81. There is great force in saying that vested rights obtained 
by individuals in the period between the two proclamations should not 
be disturbed; but were any rights vested? Persons dealing with in- 
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dividuals as agents or directors of a corporation between a proclama- 
tion repealing and a proclamation reinstating the charter must be taken 
to know that by the law of the state the corporation could be reinstated 
and continued as to ail its franchises as if the charter had never been 
repealed and its powers declared void. It must be confessed that the 
language used as to the repeaUng proclamation is very strong, but un- 
less the provision for the reinstating proclamation is a nuUity it must 
be held to relate to the repealing proclamation and completely validate 
the corporation and the acts of persons dealing as its directors and 
agents from that date. 

If the défendants had acted fraudulently, or if they had acted in- 
nocently, the corporation itself being a fraudulent concern, they might 
be held liable (Wonderly v. Booth, 36 N. J. Law, 250) ; but it is not 
pretended that either party was actually aware of the Governor's proc- 
lamation repealing the charter. The plaintiff acted upon the supposi- 
tion that he was dealing with the défendants, not individually, but as 
representing the Crosthwaite & Cannon Company, and the défendants 
acted upon the same understanding. Indeed, the complaint itself states 
f acts in articles 9 and 22, hereinbefore quoted, which show that during 
the interval between the two proclamations the corporation was at least 
a de facto corporation. 

It seems to us that the statutes construed as above and applied to the 
facts in this case leave the plaintiff with a remedy against the corpora- 
tion only, and that this is a just and fair resuit. It cannot be consid- 
ered a hardship that the parties should be held to their common under- 
standing. 

But we think the plaintiff should hâve leave to withdrav^r his demur- 
rer, if he wishes to do so, and, modified in this respect, the judgment 
is affirmed. 

ROGERS, Circuit Judge (dissenting). As I do not concur in the 
conclusion reached by the majority of the court, I shall state at length 
the view I entertain as to the law applicable to the facts which the 
record discloses. The case présents several important questions in the 
law of corporations. The damages which the plaintiff claims it has 
sufïered are considérable in amount. And the court below in dis- 
missing the complaint stated that he was "inclined" to believe that it 
stated no cause of action. This court is called upon to détermine 
whether the complaint states a cause of action. 

The theory of compîainant's suit is : 

(1) That the Crastliwaite & Cannon Company was dlssolved by the Gover- 
nor's proclamation. 

(2) That after its dissolution its directors continued to carry on its business 
as before, representing that the coinpany, then nonexistent, was the duly au- 
thorized agent of Morgan Lyons & Co. In London, England, the latter being 
agents for the uuderwriters at IJoyds, and that in considération of $8,937.50 
to them paid they agreed with the plaintiff to uegotiate through Morgan Lyons 
& Co. for the plaintiff's benetit a policy of Insurance against ail adventures and 
périls of the sea, including ail loss resultlng froni hostilitles and warlike opéra- 
tions, and that the directors informed plaintiff that the policy had been effect- 
ed, and that in fact no such policy was effected. 
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(3) That the défendants, having carried on the business for a nonexlstent 
principal, became personally liable. 

The first question which arises is whether at the time the contract 
was made the Crosthwaite & Cannon Company was nonexistent. It 
is alleged that plaintiff on June 25, 1917, requested défendants to ne- 
gotiate the policy of insurance, and that on July 6, 1917, the défend- 
ants as representing the aforesaid company delivered to the plaintifï 
a binding receipt and agreed that the receipt should insure against 
war and marine risk. This was after the Governor had issued his 
proclamation repealing the charter, that proclamation having been is- 
sued on January 26, 1915; and the contract was also entered into 
prior to the issuance of the Govemor's second proclamation which pur- 
ported to reinstate the corporation, which proclamation was issued on 
March S, 1918. 

Did the proclamation of June 25, 1917, dissolve the corporation and 
make it nonexistent ? The New York Court of Appeals in the Matter 
of N. Y. & Long Island Bridge Co., 148 N. Y. 540, 547, 42 N. E. 
1088, 1089 (1896), refers to "the undoubted power of the Législature 
to provide that corporate existence shall cease by the mère fact of 
failure of the corporation to perform certain acts imposed by the 
charter." It adds that it however requires strong and unmistakable 
language to authorize the court to hold that it was the intention of the 
Législature to dispense with judicial proceedings on the intervention 
of the Attomey General. If the Législature has undoubted power to 
provide that corporate existence shall cease by the failure to perform 
certain specified acts, then the power of the Législature of New Jersey 
to enact the particular statute herein involved must be also undoubted, 
for the language used is strong and unmistakable. The Governor is 
directed to déclare the charter "repealed," and thereafter ail the powers 
of the corporation are to be deemed "inoperative and void." There 
can be no doubt as to what w^as the législative intention. 

The question presented does not seem to be so free from doubt that 
the courts hâve ail reached a like conclusion. 

Mr. Justice Blackstone déclares that a corporation may be dissolved 
by forfeiture of its charter through négligence or abuse of its fran- 
chise, in which case the law judges that the body politic has broken the 
condition upon which it was incorporated, and thereupon the corpo- 
ration is void; "and the regular course," he says, "is to bring an 
information in nature of a writ of quo warrante, to inquire by what 
warrant the members now exercise their corporate power, having for- 
feited it by such and such proceedings." Blackstone 's Commentaries, 
vol. 1, p. 485. 

Chancellor Kent's statement is that the charter of a corporation can- 
not, against its consent, be forfeited "without the default of the cor- 
poration judicially ascertained and declared." Kent's Commentaries, 
vol. 2, p. 305. 

In Morawetz on Corporations, vol. 2, § 1015, that writer says: 

" • • • The franchises continue in full force until the penalty of for- 
feiture is claimed by tho state granting the franchises ; and this can be done 
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only through a proper légal proceeding, by whlch the cause of forfeiture Is 
judicially ascertained." 

In Cook on Corporations, § 637, that writer says : 

"As a rule no one Is allowed to assert that the corporation Is dlssolved, or it» 
franchise forfeited, or its incorporation illégal, until aîter such a resuit bas 
been decreed by a court In a proceeding Instituted for that purpose by the 
State." 

Mr. Justice Story, writing for the court in Terrett v. Taylor, 9 
Cranch, 43, 51, 3 L,. Ed. 650 (1815), said: 

"A prlvate corporation created by the Ijegislature may lose Its franchises 
by a mlsuser or a nonuser of them ; and they may be resumed by the govern- 
ment under a judidal judgment upon a quo warranto to ascertain and enforce 
the forfeiture. Thls Is the common law of the land, and la a tadt condition 
annesed to the création of every such corporation." 

In Atchafalaya Bank v. Dawson, 13 La. 497 (1839), the bank's char- 
ter provided that in case of a suspension of specie payment for more 
than 90 days the charter should be ipso facto forfeited and void. The 
court held that the happening of the contingency merely gave the state 
the right to enforce a forfeiture in a proper judicial proceeding. The 
Civil Code of the state (article 438) provided that a corporation be- 
comes "extinct" by the effect of the violation of the conditions of the 
act of incorporation, and the act of incorporation of the bank pro- 
vided as above stated that on suspension of specie payments the char- 
ter should be, ipso facto, forfeited and void. The court thought that 
the only différence between the text of the Code and that of the act 
was the différence between Latin and English. And it was held that 
until a forfeiture had been judicial]y decreed the existence of the cor- 
poration could not be questioned. "I am of opinion," said Judge Rost, 
"that, notwithstanding the words 'ipso facto,' the only effect of the 
suspension of specie payments by the plaintiffs was to give the state the 
right to claim the forfeiture, in an action instituted for that purpose." 

The Suprême Court had the question before it in 1860 in Lessee of 
Frost V. Frostburg Coal Ce, 24 How. 278, 16 L. Ed. 637. In that case 
an act of incorporation passed in 1845 provided that the corporation 
thereby created should be subject to ail the restrictions imposed by the 
gênerai incorporation law of 1838, one of which was that when the 
capital stock became concentrated in the hands of less than five per- 
sons ail the corporate powers and privilèges granted "shall cease and 
détermine." It was held that the courts were bound to regard the cor- 
poration as in existence so far as third persons are concerned until it 
should be dissolved by a judicial proceeding on behalf of the gov- 
ernment that created it. I do not regard that case as décisive of the 
question involved hère; the case being distinguishable from the one 
now before the court. In that case the Suprême Court passed upon a 
Maryland statute, the validity of which had not been sustained by the 
Maryland courts. In this case this court is passing upon a New Jersey 
statute, which, as will be seen, the highest court in tliat state has de- 
cided is valid. In Lessee of Frost the court does not point out that 
the statute vi&lates any provisions of the Constitution of the United 
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States ; neither is it intimated that the statute is unconstitutional. The 
case goes upon the theory that a forfeiture is involved, and that a pri- 
vate party cannot take advantage of the forfeiture. "That is a question 
for the sovereign power, which may waive it, or enforce it, at its pleas- 
ure." That is the sole reason assigned for the décision, and it is without 
application to the instant case. In the pending case the state, which h as 
the power "to waive or enforce at its pleasure," has made known its 
pleasure through the proclamation of the Govenior declaring the char- 
ter repealed and its powers void. This comment is equally applicable 
to certain other cases of a like character cited herein. 

In La Grange, etc., R. R. Co. v. Rainey, 7 Cold. (Tenn.) 432 (1870), 
it is said: 

"If the aet of Incorporation fixes a definlte time in which the charter shali 
expire, as, for Instance, In 20 years, there can be no doubt that wben that 
period of time expires the corporation is dissolved. But when the continu- 
ance of the corporation beyond a flxed time Is made to dépend upon the per- 
formance of a giveu condition, there can be no doubt that the nonperformance 
of the condition is a mère ground of forfeiture, This, however, can be taken 
advantage of only by the state in the proceeding in the nature of a quo war- 
rante, and the existence of the corporation can never be collaterally called in 
question." 

In Ahrens v. State Bank, 3 S. C. 401 (1871), it was held that, where 
a statute déclares a forfeiture of a corporate franchise as the consé- 
quence of a failure of légal duty on the part of a corporation, the stat- 
ute is to be regarded as pénal in its nature, and the act of wrong must 
be judicially ascertained in a direct and proper judicial proceeding, 
before the pénal conséquences imposed by the statute become operative. 

In Shand v. Gage, 9 S. C. 187 (1877), an act of incorporation made 
it the duty of the président and treasurer, on the first day of every 
month, to transmit a sworn statement to the state comptroller gênerai, 
showing certain specified matters, and it provided that in case such 
report was not made for two consécutive months it should be the duty 
of the comptroller gênerai to report that fact to the Govemor, "who 
shall forthwith issue his proclamation declaring the charter of such 
association forfeited." The court held that a Governor's proclamation 
declaring a corporation dissolved because of its failure to file its re- 
port as required did not of itself forfeit the charter. It held that the 
fact which caused the forfeiture must first be judicially determined. 
"We are," said the court, "clearly of opinion that the proclamation of 
Governor Orr did not work an actual dissolution." 

In Wallamet Falls Canal, etc., Co. v. Kittridge, 5 Sawy_. 44, Fed. 
Cas. No. 17,105 (1877), the court passed upon the corporation law of 
Oregon, which provided that if any corporation neglected and ceased 
to carry on its business for any period of six months its corporate 
powers should cease. The court held that such neglect and cessation 
did not, ipso facto, terminate the existence of the corporation, but sim- 
ply constituted a ground of forfeiture enforced by the state in a proper 
proceeding. 

In Briggs V. Cape Cod Ship Canal Co., 137 Mass. 71 (1884), the 
charter provided that, if at least $25,000 was not expended in the ac- 
tual construction of the canal within four months from the passage 
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of the act, "this corporation shall thereupon cease to exist." This 
provision was not complied with. The court held that the question 
whether the corporation has ceased to exist could be judicially déter- 
ra ined only in a suit to which the commonwealth was a party. This 
the court declared "is too well settled to admit of discussion." 

In Lumber Co. v. Ward, 30 W. Va. 43, 3 S. E. 227 (1887), it appeared 
that an act of that state imposed certain taxes upon corporations, 
and provided that if any corporation failed to pay its taxes on or be- 
fore a certain day it "shall because of such failure forfeit its charter 
to the state." The act also directed that the state auditor should pub- 
lish in two newspapers "a list of such corporations as hâve forfeited 
their charters under this provision of this section within the preceding 
year." A corporation which was in default under this law, commenced 
an action against the défendants, who filed a plea that the plaintiflf 
was not a corporation, its charter having heen forfeited, and the cer- 
tificate of the secretary of state was brought in, stating that it appeared 
f rom the records in his office that the company had forfeited its charter 
under the législative act referred to, and that due publication of such 
forfeiture had been made by the auditor as required by law. The plea 
was sustained, and the suit dismissed in the court below. The Su- 
prême Court of Appeals reversed the judgment and said: 

"In the case before us the Greenbrler Ivtimber Company has never been dls- 
solved, as a forfeiture of its charter has never been judicially ascertained ana 
declared in a proceeding for the purpose by the state." 

In New York & New England R. R. Co. v. New York, New Haven 
& Hartford R. R. Co., 52 Conn. 274 (1884), the charter of a railroad 
declared that, if the company did not do certain things within a defined 
period, "then the rights, privilèges and powers of said corporation 
shall be null and void." The court declared that, if the company had 
not performed as required, "we do not think that the plaintifïs can take 
advantage of it in this case, notwithstanding the unqualified language 
of the provision. * * * 'fhe forfeiture is to be asserted by the 
state, by proceedings to which the corporation is a party." And the 
court quoted from the opinion in Pahquioque Bank v. Bethel Bank, 36 
Conn. 334, 4 Am. Rep. 80, where it was said: 

"It is a well-settled principle that a dissolution by forfeiture can only be 
effected by judicial proceedings against the corporation taken for that purpose, 
a heariiig or an opportunity for a hearlng had, and a judgment of forfeiture 
rendered thereon." 

In Galveston, etc., R. R. Co. v. State, 81 Tex. 596, 17 S. W. 67 
(1894), the statute provided that upon a certain contingency the charter 
of the company should be forfeited. It was held that this prescribed 
the ground of forfeiture, but not the manner, and that the manner must 
be by a judicial proceeding instituted directiy for that purpose. 

A statute of the state of Illinois required certain corporations an- 
nually at a specified time to file a sworn report with the secretary of 
state, giving certain information, and it declared that the failure to 
file such report was prima facie évidence that the corporation was out 
of business, and that it should work a forfeiture of the charter of such 
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corporation. The act made it "the duty of the secretary of state to 
enter upon the records of his office, as soon as practicable after default 
in making such report, the cancellation of the charters of ail corpo- 
rations failing to make said report at the time and in the manner here- 
in provided." It also authorized, on the payment of a specified fee, 
the secretary of state to reinstate a corporation which had failed to 
make the report required. The act involved thus resembled, in thèse 
particulars, the statute of New Jersey in the instant case. In that case 
the question came before the court on a pétition for a mandamus to 
the secretary of state compelling him to cancel the forfaiture of the 
cancellation he had placed on the records of his office, and to reinstate 
the petitioning corporation upon the records of the secretary of state 
on the payment of the fee. It was alleged that some 25,000 charters 
had been canceled under this act prior to the time the suit was com- 
menced to test the validity of the act. The constitutionality of the act 
was attacked upon the ground that the Législature had no power to 
dissolve a corporation or to déclare a forfeiture of its franchise, nor 
the power to prescribe a state of facts under which this could be donc 
under an administrative officer, because such an act involved the exer- 
cise of judicial power, which under the Constitution of the state and 
of the United States is vested in the judicial, and denied by implica- 
tion to the législative, department. The Suprême Court of the state, 
recognizing the force of the argument, held that the cancellation which 
the secretary of state was required to enter upon his records did not 
of itself work a forfeiture of the corporation's charter, but that it 
was simply prima facie évidence of nonuser, which might be availed 
of by the Attomey General in a proceeding to forfeit the charter. In 
the course of its opinion in this case the court said : 

"To gire to thia statute the meaning contended for by petltioner Is to say 
that the purpose of the Législature was to make the fallure to report conclu- 
slve évidence that a forfeiture bas taken place, although the statute express- 
ly says it shall be prima fade évidence merely. This construction of petltion- 
er finds support, it is true, in the fact that the statute provides that the fail- 
ure to report shall work a forfeiture of the charter, thereby attempting to 
glve to the évidence, which It says is prima facie, the effect of évidence that 
Is conclusive. The provisions of this statute are In that respect inconsistent 
with each other, and the meaning of the act must be determined by the con- 
struction placed thereon by the courts. To say that it merely provides wnat 
shall be prima facie évidence of nonuser, and for recording that évidence, Is 
to uphold It; to say that the act of the secretary of state, which It directs, 
absolutely forfaits the charter of the defaulting corporation, is to destroy it" 

Judge Magruder, who filed a separate opinion dissenting in part f rom 
the conclusion of the majority, denied the power of the Législature to 
provide for the cancellation of the charter without a judicial investiga- 
tion, and in referring to the failure of the corporation to file the re- 
quired report he said : 

"If this fallure be regarded as 'misconduct,' it could not so far forfeit the 
rlght of the petltioner to be a corporation, that that right could be taken from 
It without judicial proceedings, declaring the forfeiture In due form. The 
Législature cannot déclare a forfeiture of property by an act of its own, and, 
If this is so, It cannot confer the power to déclare such forfeiture upon a mm- 
jsterial offlcer, llke the secretary of state." People v. Rose, 207 111. 352, 69 N. 
E. 762. 
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In People v. Rose the corporation involved was organized in 1900 
under a gênerai incorporation act passed in 1872 (L,aws 1871-72, p. 
296), and the statute empowering the secretary of state to cancel for 
failure to report was passed in 1901 (Laws 1901, p. 124). The act of 
1872 provided in section 9 that the Législature should at ail times 
"hâve power to prescribe such régulations and provisions as it may 
deem advisable, which régulations and provisions shall be binding on 
any and ail corporations formed under the provisions of this act." 
And the court held that the act of 1901 is within the terms of section 
9 and must be deemed to be a part of the charter of every corporation 
organized under the act of 1872. 

In the case now before the court the corporation was organized in 
1908 and the statute empowering the Governor to cancel for failure 
to pay taxes assessed against it was passed in 1905, three years prior 
to the taking out of the charter. But People v. Rose is not distin- 
guishable on that ground, for, as I hâve said, the court treated the 
act of 1901 as a part of the charter of the corporation, although it was 
organized under the law of 1872. 

In Matter of N. Y. & t,ong Island Bridge Co., supra (1896), an act 
incorporating a bridge company provided that the bridge should be 
commenced within two years from the passage of the act and con- 
tinued without unreasonable delay until completed ; "or this act and ail 
rights and privilèges granted hereby shall be null and void." Counsel 
contended that this act was self-executing, and that as the bridge was 
not commenced within two years from the passage of the act the 
bridge company ipso facto ceased to exist. The court held otherwise. 
"It cannot be said," said the court, "that the words 'shall be null and 
void' disclose the législative intent to make this clause self-executing. 
The words 'null and void,' as used in this connection clearly mean 
voidable. The word 'void' is often used in an unlimited sensé, imply- 
ing an act of no effect, a nullity ab initio ; in the case at bar it was 
not so employed, but rather in its more limited meaning. We think 
thèse words mean no more than if the Législature had said, in case of 
default the corporation 'shall be dissolved.' The Attorney General 
was authorized to treat the charter of the bridge company as voidable, 
and by appropriate légal proceedings to hâve terminated its corporate 
existence." In that case, however, as has been already pointed out in 
this opinion, the court stated its belief that the Législature might pro- 
vide for the termination of corporate existence by the failure to per- 
form certain specified acts, if the Législature indicated its intention 
by unmistakable language. 

In Cook on Corporations, vol. 2, § 638 (7th Ed.), that writer, speak- 
ing of provisions in charters of railroads declaring that upon a failure 
to complète the road within a specified time the corporate powers and 
existence shall cease, says : 

"There Is a strong Une of décisions to the effect that such a provision as 
this forfaits the charter absolutely upon noncompliance, and that no decree of 
a court îs neœssary to eïfectuate that forfeiture. But this drastic and dan- 
gerous construction does not commend itself to law and justice. It adds one 
more to the périls which are attached to ail great corporate enterprises. Bven 
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In New York, where the above doctrine seems to hâve had Its origin, the 
courts are Inclined to limit its application." 

The courts in a number of cases hâve held that upon the failure o£ 
a railroad to comply with the rerjuirement within the specified time its 
corporate existence ipso facto ends vvithout any judicial proceeding. 
Matter of Brooklyn, etc., Ry. Co., 72 N. Y. 245; Brooklyn Steam 
Transit Co. v. City of Brooklyn, etc., R. R., 185 N. Y. 171, 77 N. E. 
994 ; Millcreek Township v. Ërie Rapid Transit Street Railway Co., 
209 Pa. 300, 58 Atl. 613; In re Philadelphia & M. Ry., 187 Pa. 123. 40 
Atl. 967; Maine, etc., R. R. v. Maine, etc., R. R., 92 Me. 476, 43 Atl. 
113. In the above class of cases the words used are regarded as fix- 
ing a time for the expiration oî the charter, so that when the time 
named arrives the corporation loses its power to act, or to do any 
business beyond such as is necessary in the process of vi^inding up. It 
is regarded as not so much a case of forfeiture as of loss of légal 
entity. At the end of the time limited the corporation cornes to an end. 
as if that w^ere the time limited in its charter for its corporate exist- 
ence. See Bybee v. Oregon & Califomia R. R. Co., 139 U. S. 663, 
667, 11 Sup. et. 641, 35 L. Ed. 305. 

In Kaiser Land & Fruit Co. v. Curry, 155 Cal. 638, 103 Pac. 341 
(1909), the court passed upon a statute which imposed on corpora- 
tions the duty of paying a license tax each year, and required the sec- 
retary of state to report to the Governor a list of ail corporations in 
default, and provided that the Governor should forthwith issue his 
proclamation declaring forfeited the charter of the delinquent domestlc 
corporations unless payment was made on a specified day. The act 
also declared it to be unlawf ul for any corporation, domestic or foreign, 
which had not paid the tax as prescribed, to transact any business there- 
after. The question was considered whether a failure to pay the tax 
as provided ipso facto worked a forfeiture of the charter, or whether 
it simply made the charter liable to forfeiture by the decree of a court 
of compétent jurisdiction. The court said : 

"AU the cases agrée upon the proposition that, although a forfeiture at 
common law does not operate to dlvest the tltle of the owner until by a proper 
judgment in a suit instituted for that pnrpose the rlghts of the state hâve beeu 
determlned, a statute prescribing a forfeiture may be self-executing. Upon 
this point the language of the act Is so elear and unmlstakable in meaning 
that we should be obligea to hold that It was intended that such failure should 
ipso facto work a forfeiture, even if the resuit thereof should be, as claiined, 
that the act so provldlng must be held unconstitutlonal on the ground that it 
violâtes the due process of law clauses of the fédéral and state Constitu- 
tions. We concède the claim that the act should be construed against such 
ipso facto forfeiture if the language used Is fairly susceptible of such interpré- 
tation, but we are satlsfled that It Is not so susceptible. • • » The lan- 
guage used Is irreconcllable, under the décisions in thls state, with any other 
theory than that of ipso facto forfeiture." 

And the court held that the act was not in violation of the due pro- 
cess of law provisions of the fédéral and state Constitutions. 

The New Jersey statute, now before this court, came before the 
New Jersey Court of Errors and Appeals in 1899 in American Surety 
Co. V. Créât White Spirit Co., 58 N. J. Eq. 526, 43 Atl. 579. In that 
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case the bill was filed by creditors of the Great White Spirit Company 
and prayed for the appointment of a receiver upon two grounds: (1) 
Because of the insolvency of the company; and (2) because of the 
dissolution of the company under the statute because of the Governor's 
proclamation declaring the charter void. The court considered the act 
valid in so far at least as it provided for the dissolution of the corpo- 
ration by proclamation of the Governor, remitting the case with in- 
structions to appoint a receiver. The constitutionality of the statute 
was assailed on the ground that its object was not accurately recited 
in its title. A large part of the opinion related to that question, which 
was the only constitutional question considered. The court announced 
its conclusion upon that matter by saying : 

"The resuit la that the act In question is not lacklng In valldity." 

The question raised in People v. Rose, supra, was not mentioned in 
the opinion and does not appear to hâve been suggested by counsel; 
and the court did not décide as to the efïect to be given to the clause 
authorizing the Governor by a second proclamation to renew the cor- 
porate existence. It alluded to the subject, saying: 

"The législative purpose dlsclosed by this act Is to permit for a Itmlted peri- 
od the revival and renewal of corporate fuuctions and powers whlch hâve be- 
come, under prevlous législation, Inoperative and vold, by the mère permission 
of the Governor, advised by the Attomey General. Whether that purpose has 
been effeeted by this act is a question not argued and not necessary to décide. 
If there Is a possibility of such revival of a dissolved corporation, it is open 
to question whether the provisions of section 66 are not applicable to it." 

The important fact is that the court regarded the corporation dis- 
solved by the proclamation of the Governor. As the question presented 
to us is whether a New Jersey corporation was dissolved by the proc- 
lamation of the Governor of that state acting under a statute of that 
state, I agrée that we must décide that question in the affirmative upon 
the authority of the American Surety Company's Case declaring the 
statute valid. This court is concluded by that décision, unless there 
is something in the statute which violâtes the due process clause of the 
Fourteenth Amendment to the Constitution of the United States. 

The provision relating to due process of law was introduced into 
.our American Constitutions, fédéral and state, as a protection to the 
individual against the arbitrary exercise of governmental power by 
any of its agencies, législative, executive, or judicial, and to secure him 
against an arbitrary deprivation of the right to life, liberty, or prop- 
erty ; and a corporation is a person within the meaning of the consti- 
tutional provision which déclares that no person shall be deprived 
of life, liberty, or property without due process of law. The franchises 
of a corporation, being property, are as much under the protection of 
the constitutional provision referred to as is the property of a natural 
person. 

Under ordinary circumstances due process of law implies a formai 
judicial proceeding, but such a proceeding is not invariably required. 
The Suprême Court in Reetz v. Michigan, 188 U. S. 505, 23 Sup. Ct. 
390, 47 L. Ed. 563, said: 

260 F.— 40 
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"We know of no provision In the fédéral Constitution wMch forbids a state 
from grantlng to a tribunal, whether called a court or a board of registration, 
the final détermination of a légal question. Indeed, it not Infrequently happens 
that a full discharge of their duties compels boards, or offlcers of a purely 
ministerial character, to consider and détermine questions of a légal nature. 
Due process Is not necessarily judicial process." 

In Title Guaranty & Surety Co. v. State o£ Idaho, 240 U. S. 136, 
36 Sup. Ct. 345, 60 L,. Ed. 566, the court held that the due prc^ess pro- 
vision does not prevent a state from placing upon a bank commissioner 
the duty of closing a bank found upon examination to be insolvent 
without fîrst instituting proceedings and obtaining an award. 

In Lieberman v. Van De Carr, 199 U. S. 552, 26 Sup. Ct. 144, 50 
L,. Ed. 305, the plaintiff was engaged in selling milk in the city of 
New York. Under the Sanitary Code no person could sell milk in the 
city without a permit from the board of health. The plaintiff had 
obtained such a permit, which the board afterwards revoked. He con- 
tinued to sell without a permit, and was arrested, and his défense was 
that he had been deprived of his permit, of his liberty and property, 
without due process of law. There was nothing in the record to show 
upon what ground the action of the board was taken. The court said : 

"For aught that appears he may hâve been conducting his business in such 
wise, or wlth such surroundings and means, as to render it dangerous to the 
health of the community, or his manner of selling or deliverlng the milk may 
bave been objectionable. There is nothing in the record to show that the 
action against him was arbitrary or oppressive and without a fair and rea- 
sonable exercise of that discrétion which the law reposed in the board of 
health. We hâve, then, an ordinance which, as construed in the highest court 
of the state, authorizes the exercise of a légal discrétion in the granting or 
withholdlng of permits to transact a business, which, unless controlled, may 
be highly dangerous to the health of the community, and no affirmative 
showing that the power has been exerted in so arbitrary and oppressive a 
manner as to deprive the appellant of his property or liberty without due 
process of law." 

In the instant case the corporation was granted a franchise by the 
state of New Jersey, and its right to exist was under its contract with 
the state conditioned upon its paying into the state treasury the taxes 
assessed against it, and if for two successive years it failed to do so 
it was made the duty of the Governor to revoke its charter. The proc- 
lamation of the Governor did not deprive the corporation of its prop- 
erty without due process of law. The period of corporate existence 
was fîxed by its charter, which provided for its termination upon the 
issuance of the Governor's proclamation under the conditions specified. 
There is nothing in this to suggest an arbitrary, oppressive, or unjust 
exercise of governmental power. As said by Mr. Justice Brown in 
Bybee v. Oregon & California R. R. Co., supra, the législative act did 
not avoid the grant upon the nonperformance of a condition subsé- 
quent. But it fixed a time for the expiration of the charter, and when 
that time arrived the corporation lost its power to act or to exist. And 
I may add that it is a well-settled gênerai rule that a corporation can- 
not attack the constitutionality of statutes existing at the time of 
its création, to which it is made subject. Grand Rapids & Indiana Ry. 
Co. v. Osborn, 193 U. S. 17, 29, 24 Sup. Ct. 310, 48 L. Ed. 598: 7 
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R. C. h- 614. And if a corporation is estopped, its board of directors 
is equali> estopped. In my opinion, the provision authorizing the Gov- 
ernor to déclare the charter repealed does not violate the Fourteenth 
Amendment. 

This brings me to inquire whether the plaintiff, having contracted 
with the Crosthwaite & Cannon Company as a corporation, can now be 
heard to allège that it was not a corporation at the time of the making 
of the contract. If this must be answered in the négative, the complaint 
was properly dismissed. The District Judge appears to hâve been 
under the impression that the plaintiff could not deny the corporate ex- 
istence. He says : 

"The statement so often made that those dealing with a de facto corpora- 
tion are estopped to deny its oxistence is inaccurate for no case of gentune 
estoppel exists; but It is established by an overvvhelming welght of authority 
that, where persons attenipting to exercise corporate authority hâve taken 
bona flde steps to organize, those contracting with them must rely upon the 
corporate responslbility and not upon that of Individuals with whora they 
never intended to contract. The validity of the exercise of corporate fune- 
tions is a matter for the state, and cannot be questioned by others." 

Now it is undoubtedly true that corporations which are not corpo- 
rations de jure, but are corporations de facto, are liabJe on contracts 
into which they enter, and that the courts on grounds of public policy 
will not allow the question to be raised between the corporation and 
private parties as to whether the corporation was rightfully in exist- 
ence. But to make this principle applicable the corporation must be a 
de facto corporation. We think it clear that a corporation which 
continues to do business after its charter bas been repealed cannot be 
regarded as a corporation de facto. In order to constitute a de facto 
corporation there must be at least an organization under some exist- 
ing charter or law, and such organization must be in good faith ; and 
when the charter or law bas been repealed upon which existence de- 
pended, there can be neither existing law nor good faith to support the 
claim that it is a de facto organization. 

In Clark and Marshall on Private Corporations, vol. 1, p. 247, it is 
laid down that a corporation cannot after the expiration of its char- 
ter be a corporation, either de jure or de facto, and thereafter its 
rights to exercise corporate powers may be questioned collaterally. 
And see Suprême Lodge Knights of Pythias v. Weller, 93 Va. 605, 
25 S. E. 891 ; Sturges v. Vanderbilt, 73 N. Y. 384; Marysville Ins. Co. 
V. Munson, 44 Kan. 491, 24 Pac. 977; Asheville Division No. 15, Sons 
of Tempérance, v. Aston, 92 N. C. 578; White v. Campbell, 5 
Humph. (Tenn.) 38; Guaga Iron Co. v. Dawson, 4 Blackf. (Ind.) 202. 
See, aiso, Cook on Corporations, vol. 2, p. 1964, note 1. 

I may in passing note that the American doctrine that there may, 
under any circumstances, be de facto corporations, has never received 
récognition in England. See Machen on Corporations, vol. 1, § 284. 
The doctrine in this country rests, not upon the principle of estoppel, 
but on that of public policy, which is thought to prohibit the right of 
any one but the state to annul corporate acts because of some technical 
flaw in incorporation proceedings. To hold otherwise would impose 
great hardship upon corporations. 
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Then there is the doctrine of estoppel. It is said that one who deals 
with a corporation as such is estopped to deny corporate existence, and 
that the plaintiff dealt with the Crosthwaite & Cannon Company as 
a corporation. In reply it is to be said that the doctrine of estoppel 
is based on équitable grounds. The doctrine is to be applied only where 
there are équitable reasons for applying it. Clark on Corporations (3d 
Ed.) p. 118. If a person deals with a body as a corporation, which 
holds itself out as such, and which he believes to be a corporation, and 
he borrows money or purchases goods f rom it, to allow him, when sued 
by it, to deny its corporate existence in order to escape liability, would 
be so contrary to equity that no court would recognize it as a défense. 
But it is another matter when it is invoked to relieve from liability 
persons who hâve wrongfully held themselves out as the agents of a 
nonexistent corporation. To apply the doctrine to such a state of f acts 
is not équitable, and is contrary to public policy. An équitable estoppel 
opérâtes only in favor of him who has been misled to his injury, and 
he alone can set it up. Ketcham v. Duncan, 96 U. S. 659, 24 L. Ed. 
868; Strong v. Ellsworth, 26 Vt. 366. The défendants who invoke 
the doctrine in this case hâve not been misled. They are tlie ones 
who misled the plaintifïs. The plaintiffs did not mislead them. 

After the charter of Crosthwaite & Cannon Company was repealed, 
the directors held out the corporation as still in existence and entered 
into contracts in its name. The allégation of the complaint is that 
after the repeal of the charter, and until March 5, 1918, the défendants 
allowed "themselves to be made directors, and to be held out to the 
public as such, and the business of said company to be carried on under 
their authority and management as such directors." 

Where persons hold themselves out as a corporation and contract 
as such, without having acquired even a de facto corporate existence, 
they are held by most courts liable as partners, if the facts are not 
such as to work an estoppel to deny corporate existence. This rule is 
supported by the weight of authority. See Machen on Corporations, 
vol. 1, § 293. And in Wonderly v. Booth, 36 N. J. Law, 250 (1873), 
the directors were in such a case held liable as partners. That case 
is décisive of the question of the liability of the directors of this New 
Jersey corporation, the défendants in this case, unless circumstances 
next to be considered reheve them of their personal liability. In that 
case, as in this, the so-called corporation was neither de jure nor de 
facto. A fire Insurance company was by its charter authorized to be 
estahlished at Trenton, but it in fact established itself at Jersey City, 
and it issued a policy of insurance on property in the state of Penn- 
sylvania. The court held that this amounted to a fraud on the act, 
and that the corporation had no existence, either de facto or de jure. 
The court declared that there were two principles of law which jus- 
tified holding the two défendants who were directors personally liable. 
"One is," said the court — 

"that If an agent contracts, althougli as agent without a legally responsible 
principal to wham resort may be had, the law présumes that he contracts on 
his Personal responsiblUty, and intends to bind hlmself, and so holds hlra, for 
in no other way could the contract hâve auy valldity. Story on Agency, §§ 
280, 281, 282; 2 Kent, Corn. 630; Dinlap's l'aley on Agency, 374; Kelner v. 
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Baxter, L. E. 2 C. P. 174: Furnivall v. Coombes, 5 M. & G. 736; Bay v. Cook, 
2 Zab. [22 N. .T. Law] 343. * * ♦ The other principle Is the famillar one 
that, wheii one of two innocent parties must sufter by the fraud of a third, 
he who gave the occasion for the fraud or the raeans of crédit should bear the 
loss. * * * In England, when a joint-stock compauy is in the preliminary 
sla.aos of formation, before an act of incorporation is had, or complète regis- 
tration effected under the companies clauses acts, and where there is a pre- 
liminarj' board of dlrectors, those who have consented to become directors, or 
knowiiigly allowed themselves to be held out to the world as directors, are re- 
sponsible, as principals or partners, for ail eontracts, express or implied, 
within the scope of the business of the direction. Fox v. Clifton, 9 Blng. 
115 ; Maddick v. Marshall, 16 C. B. (N. S.) 387 ; s. c. in Kxch., 17 C. B. (N. S.) 
828 ; Collingwood v. Berkeley, 1,5 C. B. (N. S.) 145 ; Bell v. Francis, 9 O. & P. 
e6; Collyer on Part. § 1086. The liability is that of partners, and the doc- 
trine of thèse cases, as they stand, is applicable to this kind of an opération 
and ail other kindred schemes of spéculation, adventure, or fraud." 

I corne now, in conclusion, to consider what effect the reinstatement 
of the corporation by the Governor's second proclamation had in re- 
leasing the directors from this personal liability which they incurred 
by what they did. On that question I find myself wholly unable to 
agrée with the conclusion reached by my Associates. The provision 
in the statute relating to reinstatement is found in the margin.^ The 
Législature by this statute empowered the Governor to reinstate a 
corporation not at the time in existence. 

In England by the common law corporations could be created by a 
charter granted by the crown or by an act of Parliament. In this 
country corporations are not created by the executive, but by the lég- 
islative, department of the government. In Engîand power to create 
corporations can he delegated, and has been. Under our constitutional 
System power conferred upon the Législature cannot be delegated by 
that department to some other. Where the sovereign power has lo- 
cated the authority there it must remain. Delegata potestas non potest 
delegari. A gênerai power to confer corporate franchises cannot be 
delegated. It is, however, a well-established principle that where the 
Législature has enacted that corporations may be formed upon com- 
pliance with certain conditions, it is no objection that ministerial duties, 
such as the issuing of a certificate or charter are to be performed by 
some officer before the incorporation takes effect. See Morawetz on 
Corporations, vol. 1, sec. 15; Re New York Elevated R. R. Co., 70 

1 "7. If the charter of any corporation organlzed under any law of this 
State shall hereafter become or shall hâve heretofore become inoperative or 
void by proclamation of the Governor or by opération of law, for nonpayment 
of taxes, the Governor, by and with the advice of the Attorney General, may, 
upon payment by said corporation to the secretary of state of such sum in 
lieu of taxes and penalties as to them may seem reasonable, but in no case to 
be lesK than the fées requlred as upon tlie fillng of the original certificate of 
Incorporation, permit such corporation to be reinstated and entitled to ail 
its franchises and privilèges, and upon such payment as aforesaid the secre- 
tary of State shail issue hla certificate entitllng such corporation to continue 
it said business and its said franchises: Provided, however, that the provi- 
sions of this section shall in no wise apply to any gas, electric llght, téléphone 
• • * Company: • » * And provided fnrther, that nothing in this sec- 
tion contained shall relleve any such corporation from the penalty of forfel- 
ture of its franchises in case of failure to pay future taxes imposed under 
the act. • • * " Lavifs of New Jersey 1905, ]). 511. 
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N. Y. 327, 343. The act of the New Jersey Législature in authorizing 
ihe Governor on certain specified conditions to "re-instate" corpora- 
tions previously created by the Législature devolves upon him a merely 
ministerial duty. Corporations so reinstated dérive their powers f rom 
the Législature and not from the Governor. He simply performs an 
administrative or ministerial act in carrying into effect and applying 
a law enacted by the Législature. In doing this he is not enacting a 
law or creating a corporation and defining its powers. The act is not 
unconstitutional — as involving a délégation of législative power. 

The power of the Governor in the matter is derived solely from the 
provision already cited. It does not expressly authorize a reinstate- 
ment nunc pro tune and it does not legalize and make efifective ail or 
any transactions and contracts made in the name of the corporation 
after its existence was terminated. There is nothing in the act which 
authorizes reinstatement as of the date when its charter was repealed. 
The proclamation of the Governor reinstating the corporation is not 
in the record. If that proclamation contains anything more than the 
statute provides for it is to that extent of no validity and is to be dis- 
regarded. 

In the opinion below the District Judge said: "The reinstatement 
of the corporate franchise by the Governor could not deprive the plain- 
tiflf of a cause of action against the individual défendants if he ever 
acquired one which was not conditional upon reinstatement and thus 
destroy vested rights." In his opinion persons contracting under the 
circumstances existing in this case contract under an agreement im- 
plied by law that a corporate liability may be substituted by a rein- 
statement of the corporate franchises for the personal liability of the 
directors, and reinstatement works a novation which is a défense to 
individual liability. 

I am unable to accept this conclusion. I find nothing whatever in 
the act which indicates any intention that any contract made in the 
corporate name to any one after the repeal of the charter is to be as- 
sumed by the corporation after it is reinstated, or that any one who 
enters into such a contract does so with any such understanding. So 
far is the act from assuming that such contracts will he made which 
may later become valid by reinstatement of the corporation that the 
statute contains a provision found in the margin which expressly im- 
poses a criminal liability upon directors who assume to make such 
contracts.'' 

Novation is the substitution by mutual agreement of one debtor or 
of one creditor for another. It extinguishes the old obligation and 
substitutes another in its place. It involves a new contractual rela- 
tion. It implies a prior valid obligation, and a subséquent agreement 
of ail parties to a new contract. In this case there was but one agree- 

ï "Any person or persons who shall exercise or attempt to exercise any pow- 
ers under the charter of any such corporation after the Issuing of such proc- 
lamation shall be deemed guilty of a mlsdemeanor, and shall be punlshed by 
Imprisonment not exceedlng one year, or a fine not exceeding one thousand dol- 
lars, or both, in the discrétion of the court." Laws of New Jersey 1905, p. 
509, § 4. 
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ment ; no new contract was ever made. A novation involves a second 
contract between three or more parties, wiiereby a debtor, in considér- 
ation of being discharged from his liability to his original créditer 
contracts a new obligation in favor of a new créditer or whereby a 
créditer in considération ef the promise ef a new debtor to pay the 
debt releases the original debtor from his obligations. In the Civil 
I^aw novation teok place only when the contracting parties expressly 
disclosed their intention. Sherman's Roman Law in the Modem World, 
vol. 2, p. 306. Under eur law novation may be inferred from circum- 
stances without proof of express agreement. In re Dixon (C. C.) 13 
Fed. 109; Hard v. Burton, 62 Vt. 314, 20 Atl. 269. But there are no 
circumstances hère from which it can be inferred. In order that 
one liability may be replaced by another, by agreement, it is essential 
that the person in whom the corrélative right résides should show 
by some act of his own that he accèdes to the substitution. Barnes v. 
Boyers, 34 W. Va. 303, 307, 12 S. E. 708; Jones v. Austin, 26 Ind. 
App. 399, 405, 59 N. E. 1082. A novation exists if the créditer ac- 
cepts the new debtor's promise to perform, or the performance of it, 
and net the promise itself . In this case the plaintiff accepted neither, 
and neither has ever been ofifered, so far as this record discloses. The 
party alleging a novation must prove it. Hard v. Burton, supra. It has 
not been proven in this case. 

My Associates think that the reinstating proclamation completely 
validâtes any contract which the former directors of the extinguished 
corporation may hâve entered into after the charter was forfeited and 
prier to the reincorporation. In this conclusion I certainly de not 
concur. It is impossible to reinstate a corporation which has gone eut 
of existence and ceased to be under a charter which the state has 
declared to be void except by reincorporation. The second proclama- 
tion reincorporated the old corporation ; the Gevernor being autherized 
to perform the ministerial duty of "reinstatement" upen the payment 
of the back taxes. In the performance of that duty the Gevernor is 
net clothed with any discrétion, and he performs an administrative 
act which it was within the right ef the Législature to authorize. 
Thereafter the revived or reinstated corporation became possessed of 
ail its former franchises as if the charter had never been repealed. 
But it is a non sequitur that contracts during the period ef its non- 
existence, and which the law made it a pénal offense for the directors 
to enter into, ipso facto become valid and binding en the corporation 
the moment the corporation is revived or reinstated or reincorporated 
by the second proclamation. The statute plainly dees not say so, and 
it plainly does not contemplate that any contracts shall be made in the 
name of the corporation after the iîrst proclamation issues; and a 
Sound public policy, it would seem to me, requires that directors who, 
without authority and in défiance of a pénal statute ferbidding it, pré- 
sume to continue to make contracts in the name ef their nenexistent 
corporation, should not be relieved against the persenal liability they 
thereby incurred. If A. subscribes to the stock of B. corporation, 
not then in existence, when B. corporation cornes into existence, it 
cannot hold A. on his subscription, because it was not in existence 
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vvhen the subscription was made. And if A. contracts with the di- 
rectors of B. corporation, which is net at the time in existence, but 
which it is supposed may possibly subsequently corne into existence, 
the contract is net binding upon the corporation if it later does corne 
into existence, but does no act which recognizes in any way the con- 
tract previously made in its name without any authority whatsoever 
from it. 

I am unable to believe that, when the Législature made it a criminal 
offense for the directors of an extinguished corporation to enter there- 
after into a contract in the name of such corporation, it nevertheless 
contemplated that such contracts would be made, and intended that 
when made they should become vaHd obligations of the corporation 
itself in case it should happen to be "reinstated." And it is well to 
remember that "reinstated" means under the circumstances nothing 
less than "reincorporated." The doctrine advanced by my Associates 
would seem to me more plausible if the statute, instead of making the 
corporation void, had simply suspended its right to do business during 
the period of its default in the payment of its taxes. But it seems 
wholly inapplicable to such a statute as the one now under considér- 
ation. To impose upon a corporation a contract made in its name when 
it was not in existence, the législative intent certainly should be un- 
mistakable. No such intent can be spelled out of a provision which 
simply says that the corporation may be reinstated with the same 
powers as before. The reinstatement of a corporation does not relieve 
directors either from a criminal or a civil liability incurred by the 
making of a contract in violation of the terms of the statute. 

I think the complaint states a good cause of action. 



POLLOCK et al. v. NATIONAL CITY BANK OF CHICAGO. 
(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5303, 

1. GUABANTY <S=>59 — EfFECT OF TBANSPKB OF INSTRUMENT AS DISCHABGE OF 

QUABANTOBS. 

A transfer of bonds of a corporation, with three guarantors, on the day 
of their maturity, by thelr then holder, to plaintifE bank as collatéral to a 
draft drawn in its favor by one of the guarantors, which was discounted 
by plaintifE and the money paid to such holder, and on payment of which 
the bonds were to be delivered to the drawee, held not to operate, contrary 
to the intention of the parties, as a payment of the bonds, or as a transfer 
of title to the drawer, which released the other guarantors. 

2. <3UABANTT <S=»f)0% — GUABANTOBS NOT DISCHABOED BT AQBEEMENT AFFECT- 

ING SECUBITT. 

When by express provision of a trust deed securing bonds of a corpora- 
tion that, in case of extension of any of the bonds by agreement betweeu 
the holder and maker, they should be subordinated in lien to the later 
maturing bonds, guarantors, whose guaranty was sub.iect to the terras of 
the trust deed, held not released by a transfer of the first maturing bonds 
on the day of their maturity by a transaction to which the vice président 
and executive offlcer of the corporation was a party, and in which the 
bonds were stamped to show such subordination. 

^ssFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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In Error to the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Action at law by the National City Bank of Chicago against Robert 
M. PoUock and olhers. Judgment for plaintiff, ïind défendants bring 
error. Affirmed. 

TUs is an action by the National City Banlt of Chicago on the written 
Kuaranty of the dnfendants, Robert M. Polloek, M. Kittel, and R. C. Kittel, 
to pay bonds of the Northern Trading Company, a corporation, aggregating 
$10,000, on which $4,000 had been paid. R. C. Kittel was not served with pro- 
eess. Robert M. Pollock and M. Kittel, iiereafter called the défendants, an- 
sw^red that ail the bonds of the Trading Company amountlng to $100,000, of 
wbicb thoso in this action were a part, vvere as a part of the same transac- 
tion as their guaranty, secured by a trust deed or mortgage upon land in 
Norlh Dakota; that tliey signed their guaranty in considération of a slmul- 
taneous promise of R. C. Kittel that he would pay the bonds at maturity and 
save thciii harmless from the guaranty ; that on February 1, 1915, when the 
bonds in this action matured, R. C. Kittel pald Peabody-Houghtellng & Co., 
a corporation, the holder of thèse bonds, the full amoimt due thereon, and in- 
(luced It to surrender them to him wlthout cancellation upon an agreement 
indorsed thereon without their knowledge or consent that the bonds should 
lie subordiuated in security and paymeut from the mortgaged lands to ail 
the other bonds and coupons secured thereon ; that the mortgaged lands hâve 
been sold under a decree of foreclosure and ail the proceeds of the sale hâve 
been applied to the payment of the other bonds, so that nothing has been 
or can be derived from the security to pay the bonds upon which their guar- 
anty hère in suit was indorsed. 

A jury was waived, and the case was tried by the court, whlch made spé- 
cifie findings of the facts, stated its conclusions of law, and rendered judgment 
against the défendants for the $C,0OO and interest. At the close of the évi- 
dence the défendants requested the court to find that the undlsputed évidence 
established ten spécifie statements of fact. The court declined so to do, and the 
défendant excepted to that ruling, and to each of the findings of fact which 
the court made, and to each of the conclusions of law it stated. They also ex- 
cepted to the exclusion by the court of the évidence of the agreement of R. 
C. Kittel with the défendants to pay the bonds and save them harmless from 
their guaranty. 

The court's findings of facts 6, 6%, and 9 read in this way: 

"(6) That on February 1, 1915, $10,000 par value of said bonds were due 
and were on said date in the hands of Peabody-Houghteling & Co., at Chica- 
go, 111., for collection ; that said bonds were due according to the ternis 
«f the same and of said trust deed on February 1, 1915, and were payable at 
the office of Peabndy-Houghteling & Co., Chicago, 111. ; that on said date, 
the défendant R. C. Kittel. who was also the manager and vice président and 
active executive ollieer of the maker, the Northern Trading Company, and 
who was also a rnember of the copartnershlp of R. C. Kittel & Co., requested 
the plaintiff, in its banking house in Chicago, 111., during banking hours, and 
in due course of business, to advance the sum of $10,000 upon a draft for 
$10,000 to be drawn by R. C. Kittel upon R. C. Kittel & Co., at Casselton, N. 
D., payable through the E'irst National Bank of Casselton, N. D., said bonds 
in the sum of $10,000 to be attached to said draft, said R. C. Kittel then and 
there stating and representlng to the plaintiff that said bonds had been sold 
to parties residlng at or in the vicinity of Casselton, N. D., and that said 
draft would be paid and said bonds taken by said purchasers upon said bonds 
arriving at Casselton, N. D. ; that thereupon, and on said Ist day of Febru- 
ary, 1915, at its banking house in Chicago, 111., during banking hours, and in 
due course of business, and in the présence of a représentative of said Pea- 
liody-Sloughteling i^i Cîo., who then and there had in bis possession and pre- 
sented to the plaintiff said bonds of the par value of $10,000, there was deliv- 
ered to plaintiff a certain draft, dated February 1, 1915, payable on de- 
mand to tbe oriler of the plaintiff in the sum of $10,000 drawn by R. C. Kittel 
on R. C. Kittel & Co., Casselton, N. D., payable through the First National Bank 
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of Casselton, N. D., whleh sald draft was, pursuant to the Instructions here- 
Inafter named hy the plalntlff, in the usual course of business sent to the 
First National Bank of Casselton, with instructions to the First National 
Bank of Casselton to deliver any one or ail of the bonds upon payment of 
face plus 6 per cent, interest from February 1, 1915, and to report each de- 
llrery and remit to plaintifl ; that at the same tlme, and simultaneously wlth 
the delivery of sald draft to the plaintiff, there was delivered a certain cash- 
ler's check, dated February 1, 1915, payable to the order of E. C. Klttel in the 
sum of $10,000, which said check was signed by the plaintifC, and then and 
there simultaneously wlth the other said transactions said cashier's check was 
indorsed by R. C. Kittel to Peabody-Houghteling & Co., and delivered to the 
représentative of Peabody-Houghteling & Co., who thereupon delivered said 
$10,000 par value of bonds to the plaintiff, to be, and which were, attached 
ta said draft; that said cashier's check was thereafter, and on February 3, 
1915, through the médium of the Chicago Clearing House, duly paid by the 
plalntlff to the order of the said Peabody-Houghteling & Co. ; that at the time 
of the delivery of said $10,000 par value of sald bonds, there was stamped up- 
on same by Peabody-Houghteling & Co. the following: 'The within bond is 
sold to and purchased by R. C. Kittel & Co. on the distinct agreement that as 
to the lien of the trust deed securing the same it is subordinate to ail the 
other bonds and coupons thereby secured, maturlng after February 1, 1915.' " 

"(61/2) AU the foregolng transactions between the plalntlff, Peabody-Hough- 
teling & Co., and R. C. Kittel, with respect to said $10,000 of bonds, maturlng 
February 1, 1915, were had without knowledge of either of the défendants, 
Robert M. Pollock or Martin G. Kittel." 

"(9) The plaintifC took and acqulred said bonds In good faith, for full value, 
and before maturity, and without notice or knowledge of the agreement witli 
R. C. Kittel alleged In the answer of the défendants Robert M. Pollock and 
M. Kittel." 

As conclusions of law the court found: (1) That the plaintiff acqulred and 
holds the bonds to the amount of $6,000 as innocent bona fide purchaser, and 
bas a lien thereon for $6,000 and Interest from February 1, 1915; (2) that 
thèse bonds were not canceled or paid by the payment of the $10,000 to Pea- 
body-Houghteling & Co. ; and (3) that there hâve been no extensions, altéra- 
tions, or modiflcatlons of the obligations guaranteed that were not within 
the terms of the contract of guaranty, the bonds, and the trust deed, and that 
were not consented to and agreed to by the plaintiffs. 

Edward Engerud, of Fargo, N. D. (Engerud, Divet, Holt & Frame 
and James W. Pollock, ail of Fargo, N. D., on the brief) for plaintiffs 
in error. 

A. W. Cupler, of Fargo, N. D. ÇEd. Pierce and B. G. Tenneson, 
both of Fargo, N. D., and G. L. Wire, of Chicago, 111., on the brief), 
for défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
The first reason why counsel for the défendants argue that the judg- 
ment below should be reversed is that the court below failed to find 
that the transaction of February 1, 1915, described in its findings was 
not, as to the défendants, a payment and discharge of the bonds by 
R. C. Kittel or R. C. Kittel & Co. Their contention is that either R. C. 
Kittel or R. C. Kittel & Co. by this transaction paid or Bought the 
bonds on which as collatéral they borrowed $10,000 of the bank; that, 
as R. Ç. Kittel was the coguarantor with the défendants of the obli- 
gation of the bonds, neither he nor R. C. Kittel & Co. could maintain 
any action on the guaranty against the défendants, and as the bank 
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derived ail its rights from either Kittel or Kittel & Co., it cannot do 
se. If R. C. Kittel, or R. C. Kittel & Co., had paid the bonds, and 
the bonds had been surrendered to one of them, it may be conceded 
that their remedy against the défendants would hâve been an action 
for contribution, that they could not hâve maintained this action on the 
guaranty, îind that, if the bank had derived its right exclusively from 
them under such circumstances, it vifould hâve been in a like situation. 

But the court below has found in its second conclusion of law that 
the bonds were not paid or canceled by the transaction in which they 
were transferred to the bank for the $10,000 which the bank paid to 
Peabody-Houghteling & Co. Repeated readings of the findings of fact 
and of the évidence relative to the transaction hâve left no doubt of 
the correctness of this conclusion. They hâve convinced that the in- 
tention of the parties to it, and the légal effect of it, was to préserve 
intact the obligation of ail the guarantors to pay the bonds, as well as 
that of the mortgagor, and to transfer them to and vest them in the 
bank. The facts that R. C. Kittel drew, his draft for $10,000 on R. C. 
Kittel & Co., payable to the bank, and delivered it to the latter, and 
that the bank drew and delivered its cashier's check to the order of 
R. C. Kittel for $10,000, which he immediately indorsed and delivered 
to Peabody-Houghteling & Co., hâve been thoughtfully considered. 

But the findings and the évidence alike persuade that thèse acts were 
the mère means of accomplishing that transfer intact of the obligations 
of the guarantors and the Trading Company from Peabody-Houghtel- 
ing & Co. to the bank, which ail the parties, before thèse drafts were 
drawn or delivered, had agreed to, and which, when they drew and de- 
livered the draft and check, they intended to make. It is the province 
and duty of the court to look through the mère machinery used by par- 
ties to effect their intention, and, if that intention was innocent, if its 
fulfillment is lawful and just, while the failure to fulfill it will resuit in 
injustice or unintended loss to some of the parties, to efïectuate their 
intention by its judgment, if there is no insuperable légal obstacle to 
the accomplishment of that resuit. No such obstacle is found hère. 
There was no error in the conclusion of the court that the bonds were 
not paid by the transaction of February 1, 1915. Ketchum v. Dun- 
can, 96 U. S. 659, 24 L. Ed. 868 ; Hirsch v. People's Bank of Plaque- 
mine (La.) 240 Fed. 661, 153 C. C. A. 459. 

Counsel assert, however, that, if the bonds were not paid, yet 
the guarantors were discharged from liability because R. C. Kittel be- 
came a holder of the bonds and the guaranty. They quota section 7004 
of the Compiled Laws of North Dakota of 1913, which is section 119 
of the Unif orm Negotiable Instruments Law, which reads : 

"A negotiable Instrument is discharged * * * (5) when the principal 
debtor becomes the holder of the Instrument at or after maturlty In hIs own 
rIght" 

— and they argue that R. C, Kittel was the principal debtor in the 
guaranty, that by the transaction of February 1, 1915, he became the 
holder in his own right of the bonds and the guaranty, and by reason 
of that fact the défendants, who were coguarantors, were discharged. 
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But in reality R. C. Kittel never became the holder of the bonds nor 
of the guaranty. Peabody-Houghteling & Co. held them until it de- 
livered them to the bank, and they never came into the actual posses- 
sion or passed through the hands of R. C. Kittel. This was in ac- 
cordance with the intention of the parties to keep the obligations of 
the Trading Company and of the guarantors alive, and to transfer 
them intact to the bank. Their acts were appropriate and effectuai to 
accomplish this purpose. The right which R. C. Kittel or R. C. Kittel 
& Co. had to the bonds and the guaranty before the transaction was to 
receive the bonds and the guaranty upon the payment by them of 
$10,000 to the holder thereof and on no other terms. Peabody-Hough- 
teling & Co. was the holder thereof. 

At the same time that Kittel delivered his draft on R. C. Kittel & 
Co. to the bank, and the bank delivered its cashier's check indorsed 
by Kittel to Peabody-Houghteling & Co., that company delivered the 
bonds and the guaranty directly to the bank. The resuit was that the 
right of Peabody-Houghteling & Co. to the enforcement of the obliga- 
tion of the bonds and of the guaranty vested in the bank at the instant 
of their delivery to it, subject only to the right of Kittel or Kittel & 
Co. to them on condition that they paid the $10,000 on account of them. 
Neither Kittel nor Kittel & Co. ever became the holder or holders of 
them in his or their own right, or in any right, because neither ever 
paid the $10,000, the payment of which was the indispensable condition 
of the right of either Kittel or Kittel & Co. to become the owner 
or owners, or holder or holders, of either the bonds or the guaranty. 
There was therefore no error in the conclusion of the court that the 
défendants were not released from their guaranty, either by a pay- 
ment or by a purchase of the bonds or the guaranty by R. C. Kittel 
or R. C. Kittel & Co. 

[2] Défendants claim that they were released by the fact that at 
the time of the transfer of the bonds to the bank tliey were by an 
agreement of the parties to the transaction of February 1, 1915, sub- 
ordinated as to the security of the mortgaged lands to ail the other 
bonds and coupons secured by the trust deed without their knowledge 
or consent. The évidence satisfies that the subordination was made 
without the knowledge of the défendants. The court below held, not- 
withstandingy that they had previously consented and agreed thereto 
by the provisions of their guaranty and of the bonds and trust deeds 
securing them. 

By the guaranty on each of the bonds the défendants "uncondition- 
ally" guaranteed to the holder thereof its payment, expressly accepted 
ail the provisions of the bond and of the trust deed, authorized the 
holder of the bond, without notice to either of them, to grant an ex- 
tension or extensions of time of payment thereof, agreed that no deal- 
ing by such holder with the Trading Company, except by way of cash 
payment, should release them, and that in case of nonpayment of 
principal or interest when due suit might be brought by the holder of 
the bond against either of them, with or without the joinder of the 
Trading Company, at the option of the holder. The ninth article of 
the trust deed provides that, in the event that the time of payment of 
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principal or interest of any bond or bonds shall be extended by an 
agreement between the maker and the légal holder, the lien and security 
of the trust deed should as to such bond or bonds "be postponed and 
subordinated and made subject to its lien and security in favor of ail 
the other bonds outstanding and unpaid, and the interest thereon." 
Thus it appears by thèse provisions of the guaranty and the trust deed 
that thèse défendants expressly agreed that they should not be re- 
leased from the obligation of their guaranty by any extension of time of 
payment agreed upon by the Trading Company and the holder of the 
bonds, although that extension would subordinate the bonds as to the 
mortgaged security to the other bonds secured thereby, nor by any deal- 
ing by the holder with the Trading Company, except by way of cash 
payment, and that they unconditionally guaranteed the payment of the 
bonds. 

The rule that a contract of guaranty should be strictly construed, 
and that it should not be extended by interprétation beyond its express 
terms, is invoked, and the défendants insist that the transaction by 
which thèse bonds were subordinated was not an extension of time of 
payment agreed upon by the Trading Company and the holder of the 
bonds, and was not a dealing by the holder of the bonds with the Trad- 
ing Company, and that therefore this subordination falls under the 
gênerai rule that a material modification of the contract guaranteed 
without the knowledge or consent of the guarantors releases them. But 
R. C. Kittel was the vice président and the active executive ofïicer of 
the Trading Company. Thèse bonds fell due on February 1, 1915 — ■ 
the day of the transaction. As such officer of the Trading Company, he 
must hâve been anxious to avoid a suit which might f ollow a def ault, 
unless the bonds were in the hands of a friend of the company. It was 
to the interest of that company that they should be pîaced in such hands. 
Peabody-Houghteling & Co. made it a condition of the transfer that 
thèse bonds should be subordinated. The vice président and the active 
executive of the Trading Company was présent and participated in 
the entire transaction, and knew, as did his company, that this sub- 
ordination was a condition of the trade, and that it was made. While 
the name of the corporation was not used in the writings which ef- 
fected this resuit, there can be little doubt that it was for the benefit 
of the corporation, in its interest, and pursuant to the exertions of its 
active officer that the transaction was had. The court below was of 
the opinion that, in view of the unconditional guaranty and the ex- 
press provisions thereof that no agreed extension or dealing between the 
holder and the Trading Company, except by way of cash payment, 
should release the guarantors, they must be held to hâve excluded them- 
selves from a release on account of this subordination of the bonds, 
and this court is not persuaded that there was any error in that con- 
clusion. 

Finally, it is suggested that the court erred in refusing to receive évi- 
dence that when the guaranty was made R. C. Kittel agreed with the 
défendants that he would pay the bonds and keep the holder of them 
harmless on account of their guaranty. There was, however, no évi- 
dence, and there was no oflfer to prove, that the bank had any notice 
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of this agreement when it paid the $10,000 for the bonds and they were 
delivered to it to secure the paynient of Kittel's draft. The évidence 
offered was thereforé immaterial, and rightly rejected. The bank was 
a bona fide purchaser of the bonds for value, before their maturity, 
without notice of any défense of the guarantors, and the judgment in 
its f avor must be affirmed. 
It is so ordered. 



ST. LOUIS SOUTHWESTEEN RY. CO. OF TEXAS v. CONSOLIDATED 

rUEL 00. 

(Circuit Court of Appeals, Elghth Circuit September 1, 1919.) 

No. 5351. 

Appeal and ebkor ®=>1208(2) — Procédure below on beversal of ordeb. 

A court, whlch by an interlocutory order made on complainant's motion 
lias required a défendant to deliver property to complainant under a 
contract, although Its order bas been reversed, as not wlthln its equity 
jurisdlction, bas power to compel complainant to pay for tbe property in 
accordance with tbe terms of the contracta. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by the St. Louis Southwrestern Railway Company 
of Texas against the Consolidated Fuel Company. From an order 
of the District Court, complainant appeals. Affirmed. 

Daniel Upthegrove, of St. 'Louis, Mo. (E. B. Perkins and W. B. 
Hamilton, both of Dallas, Tex., and Cliflford L. Jackson, of Musko- 
gee, Okl., on the brief), for appellant. 

Ephraim H. Poster, of Muskogee, Okl. (Edward R. Jones, of Mus- 
kogee, Okl., on the brief), for appellee. 

Before CARLAND and STONE, Circuit Judges, and YOUMANS, 
District Judge. 

CARLAND, Circuit Judge. This case is hère both on appeal and 
writ of error. So far as our right to review the questions properly 
presented, it is immaterial which is the proper remedy. Section 
1649a, Comp. Stat. 1918 (Act Sept. 6, 1916, c. 448, § 4, 39 Stat. 727). 
An appeal, however, was the proper remedy, and the writ of error 
No. 5352 will be dismissed. 

So far as the filing of the record is concerned the allowance of a 
second appeal was a compliance with rule 16 of this court (198 Fed. 
xxiii, 115 C. C. A. xxiii). The order appealed from was a final order. 
What is called in the record a bill of exceptions may be treated as a 
statement of the case, as there is no claim that it does not correctly 
set forth the proceedings which resulted in the order appealed from. 
Equity Rule 77 (198 Fed. xli, 115 C. C. A. xli). There was no évi- 
dence to be reduced to narrative form under rule 75 (198 Fed. xl, 
115 C. C. A. xl), The material facts appearing from the record are 
as follows: 

<g=>Fai otber cases see same topic & KEIY-NUMBER la ail Key-Numbered Digests & Indexes 
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June 13, 1917, the appellant filed its original bill in the court below 
for the spécifie performance of an alleged contract with appellee for 
the sale and delivery of coal during the period from August 1, 1916, 
to July 31, 1918, at the price of $1.771/2 per ton f. o. b. cars Dewar, 
0kl., payment to be made on or about the 20th day of each month for 
coal delivered and accepted during the preceding month. Pursuant 
to the prayer of the bill the court on July 30, 1917, made an order, 
the material portion of which is as foUows: 

"It is therefore by the court ordered, adjudged, and decreed that the défend- 
ant, Consolidated Fuel Company, be and it is hereby enjolned and restrained, 
until the further order of this court, from selling or dlsposing of its output ot 
coal to sueh an extent as will render It unable to comply with the terms of the 
contract in controversy herein, entered into between complainant and défend- 
ant, and bearing date of October 12, 1916, and from refuslng to deliver coal to 
complainant, according to the terms of said contract, upon complainant's order 
therefor." 

Appellee appealed to this court, but the injunction was not sus- 
pended. April 2, 1918, this court reversed the above order, with in- 
structions to transfer the cause to the law docket, there to be pro- 
ceeded with under section 274a, Judicial Code (Act March 3, 1915, 
c. 90, 38 Stat. 956 [Comp. St. § 1251a]), subject to the right of the 
présent appellant to dismiss without préjudice. The mandate of this 
court was filed in the court below July 27, 1918. April 29, 1918, ap- 
pellee filed in said court an application for an order requiring the 
appellant to show cause why it should not comply with the order of 
the court made when the temporary injunction was issued, and why it 
should not be punished for a failure to comply with the same. This 
application was verified, and alleged, among other things : 

"That défendant, though at ail tlmes denying the existence of the alleged con- 
tract and under compulsion of the order of injunction issued by this court, has 
faithfuUy complied with said order and bas since the issuance thereof, and up 
to and ineluding the week ending April 6, 1918, flled complainant's orders for 
coal, and delivered to complainant coal from its mines at Dewar, Okl., in 
quantities aggregating an average of 20,000 tons per month, and has from time 
to time rendered statements to complainant for the coal so fumished at the 
then prevailing market price for said coal, f. o. b. cars Dewar, Okl. 

"That complainant has refused to pay for said coal at the market priée, but 
has insisted that, under the orders of the court, it was only required to pay for 
the coal so furnished at the rate of Sl.TTV^ per ton, which amount défendant, 
under compulsion of said order of injunction, was forced to accept and did ac- 
cept, but in each instance notifled complainant that upon the dissolution of 
said injunction it would demand the full market price for said coal. 

"That complainant, on or about the 20th day of each and every month, sub- 
séquent to the issuance of said prelimlnary injunction, except as hereinaiter 
stated, Issued and delivered to défendant its voucher for the coal furnished It 
during the preceding month at the rate of $1.77% per ton, which said vouchers 
were accepted by défendant under compulsion of said order of Injunction, and 
the amount used to defray in part the expense of producing and loading said 
coal. • » • 

"That prier to said décision (April 2, 1918, reversai) défendant had, in compU- 
ance with the orders of this court, been furnishing coal to complainant as there- 
In provided, and during the month of March, 1918, furnished and delivered to 
défendant on board cars at Dewar, Okl., 20,203.25 tons of coal, which at the 
price of $1.77% per ton would amount in the aggregate to $35,860.76. 

"That under said order of this court complainant was required to issue to 
défendant its voucher for said amount on or before the 20th day of April, 1918 ; 
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but défendant allèges that said voucher has not been Issucd, and complalnant 
bas whoUy failed and refused to compl y witb the order of this court, whereby it 
was requlred to remit on or before the 20th day of April, 1918, $1.77% per ton 
for ail of the coal fumished and delivered It during the preceding month. 

"Défendant la Informed and belleves, and upon such information and bellef 
States the fact to be, that complainant does not intend to comply with the order 
of this court or to remit the amount vvhich is requlred by said order for the 
coal so furnished it by défendant." 

On the filing of such appHcation an order was made directing the 
appellant to show cause May 13, 1917, why the prayer of appellee 
should not be granted. Appellant appeared and filed an answer. A 
hearing was had, and the court took the matter under advisement 
until July 31, 1918, when it issued a notice for counsel to appear on 
August 7, 1918. A hearing was had on the date last mentioned, and 
the court found that appellant had received from appellee coal for 
the months of March and April, 1918, which at contract price amount- 
ed to $40,379.54, and ordered the appellant to pay said amount to 
appellee within 10 days, whereupon appellant appealed from the order 
thus made. It is first claimed that the lower court had no jurisdic- 
tion to make the order, as this court had decided (250 Fed. 395, 162 
C C. A. 465) that it had no jurisdiction as a court of equity over the 
cause, and therefore no power existed to do anything more than to 
transfer the same to the law docket. This contention, however, ig- 
nores an important principle of law. The lower court, on request of 
appellant, had uniawfully compelled the appellee to deliver the ap- 
pellant coal which at the contract price amounted to the sum hereto- 
fore stated, and this action of the court was induced on the statement 
of appellant that it was willing to pay the contract price. It would 
be a grave reproach to the administration of justice if, when a court 
has wrongfully taken the property of one party and given it to an- 
other, it should be powerless to make restitution. The law is other- 
wise. In , Northwestern Fuel Co. v. Brock, 139 U. S. 216, 11 Sup. 
Ct. 523, 35 I^. Ed. 151, it was stated: 

"But hère the .lurisdiction exereised by the court below was only to cor- 
rect by its own order that vvhich, according to the judgment of Its appellate 
court, it had no authority to do in the flrst Instance; and the power is Inhérent 
in every court, whilst the subject of controversy is in its custody and the par- 
ties are before It, to undo what It had no authority to do orlginally, and in 
which It therefore acted erroneously, and to restore, as far as possible, the par- 
ties to their former position. Jurisdiction to correct what had been wrong- 
fully done must remain with the court so long as the parties and the case are 
properly before It, either In the first instance or when remanded to it by an 
appellate tribunal. • • • We are of the opinion that the proceedlng to en- 
force the restitution In the cases mentioned is under the control of the court, 
and that ail needed Inquiry can be had to guide its judgment in a summary 
proceeding, upon motion of the parties ; the only requislte being that the oppo- 
site party shall be heard, so tliat in directing restitution no further wrong be 
comiuitted. The restitution is not made to dépend at ail upon the question 
whether or not the court rendering the judgment reversed acted within or 
without Us jurisdiction." 

This rule was affirmed in the récent case of Arkadelphia Milling 
Co. V. St. Louis S. W. Ky. Co.. 249 U. S. 134, 39 Sup. Ct. 237, 63 L. 
Ed. 517, and cases cited. The contention made has no merit. On the 
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day of the last hearing appellant admitted that it had received from 
appellee coal for the months of March and April, which at the con- 
tract price amounted to the aggregate sum of $40,379.54, and asked 
the court, if it should be refused the right to retain said sum, for 
permission to pay the same into the registry of the court, to be there 
held as security for the payment of any damages appellant might 
recover from appellee in an action at law for its failure to comply 
with its contract. Under the circumstances this was a remarkable 
request, and wholly ignored the rights of the appellee. It would hâve 
been beyond the power of the court tq make any such order, and 
the request is so far wanting in merit that discussion fails for want 
of a subject. 

It is next contended that the order of the court was an unlawful 
interférence with the possession, use, and control by the United States 
government of the property of the railway company. It is sufficient 
to dispose of this contention by observing that, if the United States 
themselves had filed the original bill and obtained the injunction, they 
could not be heard to object to the payment of this money. The 
objection is also somewhat inconsistent with the offer to deposit the 
money in court. No one representing the United States Railroad 
Administration appears to object. Moreover, section 10 of the Act 
of March 21, 1918, c. 25, 40 Stat. 456 (Comp. St. 1918, § 311534J), 
providing for the opération of transportation Systems while under 
fédéral control, reads in part: 

"Actions at law or suits In equlty may be brought by and agalnst such car- 
riers and judgments rendered as now provlded by law ; and in any action 
at law or suit in equity against the carrier, no défense shall be made thereto 
upon the ground that the carrier is an instruinentality or agency of the 
fédéral government." 

It is next contended that the trial court erred in refusing to allow 
the appellant to file its supplemental answer. The statement of the 
case shows what that answer alleged, and no point is made therein 
other than those that hâve been discussed. As thèse hâve no merit, 
no errer was committed in refusing permission to file the same. 

The order below is affirmed, with costs. 



MUTUAL LIFE INS. CO. OF NEW YORK v. HURNI PACKING C».* 

(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5365. 

1. Insurance <S=291(6)— Statements in application omitting slight affec- 

TrONS"NOT fraudtilent. 

An applicant for life Insurance Is not chargeable with fraudulent mls- 
statements in his application, because be omitted from his statement of 
previous illnesses or dlseases temporary affections such as colds, from 
whieh he recovered, where his answers were made in good falth. 

2. Insurance <S=5292 — False statements as to médical treatment invali- 

dating policy. 

A statement by an applicant for life Insurance that he had not consulted 
nor been treated by a physician during the previous flve years, when in 
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faet he had been treated or preserlbed for eaeh year for supposedly tem- 
porary aliments, held a materlal mlsrepresentation, which under the 
terms cl hls eontraet Invalldated the pollcy. 

In Error to the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Action at law by the Hurni Packing Company against the Mutual 
lyife Insurance Company of New York. Judgment for plaintiff, and 
défendant brings error. Reversed. 

R. L. Read, of Des Moines, lowa, and G. T. Struhle, of Sioux 
City, lowa (Read & Read, of Des Moines, lowa, and Jepson & Struble, 
of Sioux City, lowa, on the brief), for plaintiff in error. 

Edwin J. Stason, of Sioux City, lowa, for défendant in error. 

Before SANBORN, Circuit Judge, and MUNGER and YOU- 
MANS, District Judges. 

MUNGER, District Judge. In this case Hurni Packing Company, 
the beneficiary of a life insurance policy issued in lowa to Rudolf 
Hurni by the Mutual Life Insurance Company of New York, brought 
suit against the insurer for the amount of the policy. The answer 
alleged that the policy was not in force, because Hurni made f raudu- 
lent and false représentations in his application for the policy, and 
thereby obtained the policy and the prerequisite certificate of health 
from the insurance company's médical examiner. 

There was a trial to a jury, but at its close each of the parties asked 
the court for a directed verdict. The court directed a verdict for 
the plaintiff for the amount of the policy, and from the judgment 
thereon the insurer prosecutes this writ of error. The errors assigned 
relate to the direction of the verdict in favor of the plaintiff. There 
is very little dispute as to the facts. 

To obtain the policy the insured made a written application, and 
he also signed a written statement, which he made to the médical 
examiner of the insurer on September 3, 1915. This statement con- 
tained the foUowing questions and answers: 

"18. What illness, diseases, injuries, or surgical opérations hâve you had 
slnce childhood? 

"Pneumonla, one attack ; fall 1899 ; duration 3 weeks ; severity moderate ; 
results, good ; don't remember date of recovery. 

"19. State every physician or practitioner who has preserlbed for or treated 
you, or whom you hâve consulted in the past flve years. 

"None consulted. 

"20. Hâve you stated. In answer to question 18, ail lllnesses, diseases, In- 
juries, or surgical opérations which you bave had slnce childhood? 

"Yes. 

"21. Hâve you stated. In answer to question 19, every physician and practi- 
tioner consulted during the past flve years and dates of consultation ï 

"Yes. 

"22. Are you in good health? 

"Yes." 

Hurni died in July, 1917, aged 47 years. He had resided at Sioux 
City, lowa, since 1885, and had been engaged in the meat-packing 
business for many years before his death. He was the principal own- 
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er of this business and gave it his Personal attention, regularly devot- 
ing long days of service to its demands. In 1899 Hurni had an at- 
tack of pneumonia, but recovered. After that he was subject to 
what his wife called "colds" two or three times a year, sometimes 
confining him to his house for a day. Dr. Clingan was Hurni's reg- 
ular family physician, and he testified that he made one professional 
visit to see Hurni in 1911 and prescribed for him; that Hurni con- 
sulted him at his office on February 21, and also on April 24, 1912, 
and he then gave him médical treatment ; that he visited and prescribed 
for Hurni at his home on October 4, 1913 ; and that Hurni consulted 
him and he prescribed for him twice thereaf ter during that year ; that 
Hurni came to his office once in 1914, and obtained a prescription; 
and that in 1915 and prior to September 2 (which was the date of 
Hurni's statement to the insurance company's examiner) he had pro- 
fessionally visited Hurni on March 9 and also on May 31. Dr. Clin- 
gan testified that most of Hurni's illnesses were of an influenza na- 
ture, and ail resulted from overwork. Hurni spent the greater part 
of June, July, and August, of 1913, at the health resort of Excelsior 
Springs, Mo. Dr. Clingan had examined him before he made this 
trip, had advised that he go there, and had told him that if he did 
not get away from his work he would collapse. At Excelsior Springs, 
Hurni consulted Dr. Bogaard, and then consulted Dr. Prather, was 
examined by him for half an hour, and thereafter, during his stay 
at Excelsior Springs, Hurni went to Dr. Prather's office for sérum 
treatments, of which he took a number, which his wife estimâtes as 
a dozen, although she said it might bave been 30. Thèse treatments 
were given to Hurni by hypodermic injections. 

The médical examiner for the insurance Company, in addition to 
taking the statement referred to, also made a physical examination 
of the applicant, and then recommended him to the insurance company 
as a fit siibject for insurance. In doing so he relied upon the truth of 
Hurni's statements, as well as upon the results of his observations, 
in making the physical examination. 

The questions involved in this case are somewhat narrowed by 
reason of the provisions of section 1812 of the lowa Code of 1897, 
which reads as follows : 

"In any case where the médical examiner, or physician acting as such, of any 
llfe insurance company or association doing business in the state shall issue a 
certificate of health or déclare the applicant a fit subject for insurance, or so 
report to the company or association or its agent under the rules and régula- 
tions of such company or association, It shall be thereby estopped from setting 
up in défense of the action on such pollcy or certificate that the assured was 
not in the condition of health requlred by the pollcy at the time of the Issu- 
ance or delivery thereof, unless the same was procured by or through the fraud 
or deceit of the assured." 

As construed by the Suprême Court of lowa, the estoppel pro- 
vided by this statute extends, not only to the assured's condition of 
health at the time the policy is issued, but relates to ail matters in- 
quired about, so far as they hear on the health and physical condi- 
tion of the applicant as affecting the risk. Peterson v. Des Moine? 
Ivife Association, 115 lowa, 668, 87 N. W. 397. 
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Applying thîs statute, the question presented in this case is whether 
the évidence produced was sûch that it was the duty of the court to 
déclare as a matter of law that the médical examiner's report was not 
obtained by the assured's fraud and deceit. 

[1] The particular issues disclosed by the contentions of the par- 
ties are whether thèse statements by the assured were material and 
knowingly false. Thèse statements related to the illnesses or dis- 
eases suffered by applicant, and to consultations, treatments, and 
prescriptions by physicians in the preceding five years. The évidence 
does not show the existence of any undisclosed illness or disease suf- 
fered by Hurni, unless it can be said that the colds to which he was 
subject were such illnesses. The existence of such colds may hâve 
been material for the médical examiner's purposes, but neither Hurni 
nor his physician regarded them as more than casual disturbances, 
and complète recovery followed each attack. His answer to thèse 
questions was only the expression of his opinion as to whether such 
colds amounted to disease or illness, and good faith in stating this 
opinion was ail that was required of the applicant. Moulor v. Amer- 
ican Life Ins. Co., 111 U. S. 335, 4 Sup. Ct. 466, 28 L. Ed. 447; Ley 
V. Metropolitan Life Ins. Co., 120 lowa, 203, 94 N. W. 568; Lakka 
V. Modem Brotherhood of America, 163 lowa, 159, 143 N. W. 513, 
49 L. R. A. (N. S.) 902 ; Joyce on Ins. § 2003 ; Connecticut Mutual 
Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 Sup. Ct. 119, 28 
L. Ed. 708; Fidelity Mutual Life Ass'n v. Miller, 92 Fed. 63, 34 C. 
C. A. 211. 

[2] The évidence showed that Hurni's réitéra ted statement that he 
had consulted no physician within five years was untrue, and that it 
was helieved and relied upon by the médical examiner, and was a 
material inducement to the making of a favorable report and the 
issuance of the policy. It is not contended that Hurni did not know 
the statement to be false, nor could it be possible that he should hâve 
forgotten the repeated visits and treatments of his family physician, 
both at his home, when he was confined to his bed, and when he had 
called at the physician's office. Nor could he hâve forgotten that 
in the three months' absence at a health resort, following his physi- 
cian's advice to go there, as he was in danger of collapse, that he had 
consulted with two physicians, and had taken a dozen or mOre hypo- 
dermic injections of sérum treatment. The contention that is made 
is that thèse représentations were not of a material fact, and were 
therefore not fraudulent, and the trial court evidently adopted this 
view in directing a verdict for the plaintifï. 

In Penn Mut. Life Ins. Co. v. Mechanics' Savings Bank & Trust 
Co., 72 Fed. 413, 19 C. C. A. 286, 38 L. R. A. 33, 70, Judge Taft, for 
the Court of Appeals, used this language : 

"Materlality of a fact. In Insurance law, Is subjective. It concerns rather the 
Impression which the fact clalmed to be material would reasonably and natu- 
rally convey to the Insurer's mind bofore the event, and at the tlme the In- 
surance is effected, than the subséquent actual causal c-onnectlon between the 
fact, or the probable cause It évidences, and the event. Thus, it is by no 
means conclusive upon the question of the materlality of a fact that it was ac- 
tually one llnk in a chain of causes leadlng to the event. Watson v. Main- 
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waring, 4 Taunt. 763; Jones v. Insurance Co., 3 C. B. (N. S.) 65; Rose v. In- 
surance Co., 2 Ir. Jur. 206; Insurance Co. v. Schultz, 73 111. 580. And, on the 
other haud, it does not dlsprove that a fact may hâve been material to the 
risk because it had no actual subséquent relation to the manner in which the 
event insured against did occur. A fair test of the materiality of a fact is 
found, therefore, in the answer to the question whether reasonably careful and 
intelligent meu would hâve res;i dod the fact, communicated at the time of 
effetting the Insurance, as subslantially increasing the chances of the loss 
insured against." 

A chief part of any Insurance company's business is a discrimina- 
tion in selecting risks lest the natural and average losses may be 
exceeded. Tlie purpose of the inquiries made as to prior consulta- 
tions or treatments by physicians is to furnish to a life Insurance 
Company the information, either that the applicant has had contin- 
uous prior good health or the names of the practitioners consulted, 
so that the company may décide what further inquiries should be 
made in view of such disclosures. That such consultations were for 
what seemed to the applicant or his physician but trivial ailments is 
beside the question. It is the materiality to the company's investiga- 
tion and décision as to acceptance of the risk that is involved. In- 
quiries as to prior attacks necessitating the attendance of physicians 
may disclose information not to be found by the médical examiner's 
own efforts. The history of the patient may be quite essential to 
supplément a physical examination. 

In this case Hurni as a part of his application stipulated that he 
made the truth of his statements an inducement to the company to 
issue the policy. The testimony is undisputed that the médical exam- 
iner relied upon thèse statements, and would not hâve reported him 
favorably as a risk, if he had known of his consultations with phy- 
sicians. The taking of sérum injections, as a physician's treatments, 
presumably to overcome an infection, during a prolonged sojourn at 
a health resort, was a significant fact that an insurance company 
might not wish to ignore. It is a material inquiry, as to which rea- 
sonable minds cannot differ, and therefore for the court to décide as 
a matter of law, when an applicant for life insurance falsely answers 
whether or not he has had other applications for insurance which were 
not granted, or were canceled. Mina. Life Ins. Co. v. Moore, 231 
U. S. 543, 34 Sup. Ct. 186, 58 h. Ed. 356; Prudential Ins. Co. v. 
Moore, 231 U. S. 560, 34 Sup. Ct. 191, 58 L,. Ed. 367; American 
Tempérance Life Ins. Ass'n v. Solomon, 233 Fed. 213, 147 C. C. A. 
219; Maryland Casualty Co. v. Eddy, 239 Fed. 477, 152 C. C. A. 
355; Equitable Life Assur. Society v. Keiper, 165 Fed, 595, 91 C. C. 
A. 433 ; Home Life Ins. Co.v. Myers, 112 Fed. 846, 50 C. C. A. 544. 

It is likewise a material inquiry whether such applicant has con- 
.sulted or been prescribed for by a physician within a limited period, 
such as five years, before the application, when such consultations 
hâve occurred once or more annually for several years, or when such 
consultations hâve been followed by prolonged treatment by sérum 
iniections. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 622, 
36 Sup. Ct. 676, 60 L. Ed. 1202; Metropolitan Life Ins. Co. v, Mc- 
Tague, 49 N. J. Law, 587, 9 Atl. 766, 60 Am. Rep. 661. 
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The answer having been untrue, and the matter material, and the 
raaker of the statement necessarily knowing that it was untrue when 
he made it, the intention to deceive the insurer is necessarily implied 
AS the natural conséquence of such act. Claflin v. Commonwealth Ins. 
Co., 110 U. S. 81, 3 Sup. Ct. 507, 28 L- Ed. 706; Northwestern Mut. 
Life Ins. Co. v. Montgomery, 116 Ga. 799, 43 S. E. 79; Boddy v. 
Henry, 126 lowa, 31, 101 N. W. 447; Kerr on Fraud, p. 55. 

On the évidence as presented, the court should hâve directed a ver- 
dict for the défendant. The judgment of the lower court is there- 
fore reversed, and a new trial ordered. 



EIJMEE V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5386. 

1. Akmt and navt <S=»40 — Responsibilitt foe seditious publications. 

In prosecutlon for willfully obstructing tlie recruitlng and enlistment 
service of the United States by writing and causing to be prlnted and 
publislied a certain article, évidence held insufficient to warrant jury 
flnding that article was intentionally publislied or caused to be published 
by défendant, who was not the owner, editor, or publisher of the paper. 

2. Cbiminai^ law <S=>730(14) — Rbmabks by cotjnskl pbejxjdiciai, whebe juby 

not instritcted to disbegaed. 

Reniarlîs made by counsel for the government In a prosecutlon for sédi- 
tion, in bis argument to the Jury, that he would kill a man who made 
similar statements, etc., was prejudicial, where the jury was not instructed 
to disregard them, although the court stated that the remarks were Im- 
proper. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; Thomas C. Munger, Judge. 

Criminal prosecution by the United States against William P. Elraer. 
Judgment of conviction, and défendant brings error. Reversed. 

Chester H. Krum, of St. Louis, Mo., for plaintiff in error. 
Vance J. Higgs, Sp. Asst. Atty. Gen., for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and YOU- 
MANS, District Judge. 

CARLAND, Circuit Judge. [1] The plaintiff in error, hereafter 
called défendant, v/zs convicted and sentenced upon the second count 
of an indictment which charged that défendant on February 21, 1918, 
in the county of Dent, state of Missouri, had willfully obstructed the 
recruiting and enlistment service of the United States, by then and 
there writing and causing to be printed and published in a newspaper 
called the Republican, printed and published at Salem, in said county 
and State, the editorial and article set forth in said count. At the 
close of ail the évidence counsel for défendant moved for a directed 
verdict in his f avor. In response to this motion the court said : 

©=3For other cases see Bame toplo & KBY-NUMBER In ail Key-Numbered DIgests & Indexe» 
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"I do not thlnk I can agrée wlth you, Judge Knim. The évidence Is suffl- 
cient, I think, on the question of authoiship, to require a jury's interposltioD 
rather than the court's déclaration as to who should be believed." 

The motion was thereafter formally denied, and this ruling is as- 
signed as error. In view of the response of the court, it is pertinent 
to remark that authorship alone would not constitute the offense charg- 
ed against the défendant. The important question is : Did the défend- 
ant intentionally cause the article to be printed and published? The 
évidence on the part of the United States upon this point was as fol- 
lows: 

After the publication of the article, a warrant was issued for John 
W. Roberts, the owner of the newspaper, whereupon the défendant 
visited the office of the United States Attorney for the Eastern dis- 
trict of Missouri, on two or three différent occasions, in the interest 
of Roberts. Mr. B. L. White, Assistant United States Attorney, testi- 
fied that on one or more of thèse occasions the défendant told him — 

"that he had written and published the article himself, and that he desired to 
assume ail responsibillty for it, and to relieve Mr. Koberts from ail possible 
blâme for it" 

The défendant and two other witnesses, Babler, who was présent 
on one occasion, and Farris, who was présent on another, when it 
was claimed the above statement was made, denied the same. M. 
F. Roberts, a witness for the United States testified as f ollows ; 

"Q. State your name. A. M. F. Koberts. 

"Q. Where do you live? A. At Salem, Mo. 

"Q. Mr. Roberts, do you know this défendant, William P. Elmer? A. Tes, 
sir. 

"Q. Do you reinember, at any tiine after the 28th day of February of this 
year, hearing any statements made by this défendant in the post office build- 
ing at Salem, with respect to the writlng of the editorials in connection wlth 
sonie charge made against Mr. Robertsï A. Tes, sir. 

"Q. Will you State to the jury what it was that you heard this défendant 
say on fhat occasion? A. I heard Mr. Elmer say in the post office building 
that he had written those articles, and was responsible for it himself, and 
not John Koberts ; it was a well-Unown fact that John Koberts had been in 
Oklahoma since early in December." 

As the testimony of Roberts related only to authorship and respon- 
sibility, it has Httle, if any, value upon the question of publication, as 
authorship would not constitute the crime charged, and responsibillty 
is a légal conclusion which might be incorrect. This was ail the évi- 
dence offered by the United States upon the question of publication. 
The undisputed évidence as to just how the article came to be pub- 
lished came from the défense, and is as f ollows : 

The défendant is a lawyer, residing at Salem, Mo., engaged in the 
practice of bis profession in that vicinity. The Republican newspaper 
was a weekly paper, issued on Thursday of each week. Seven or eight 
years prior to the trial of défendant he had been the owner thereof . At 
the time of the publication of the article in question it was owned by 
one John W. Robers, who was its editor, but who was absent from 
Salem. Curtis & Grosse were its publishers, as lessees from Roberts. 
The défendant was writing editorials for the paper in February, 1918, 
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as an accommodation to Roberts. The original letter or paper, of 
which the article published was a part, was received by the newspaper 
through the mail. The défendant corrected and remodeled the same, 
and wrote the words "Pray or Bray" as a heading. The paper was 
then typed by Miss Pugh, a stenographer in the employ of défendant, 
and after it was typed it was hung on a hook in the law office of de- 
fendant, either by the stenographer or the défendant. The law office 
of défendant and the newspaper office are différent offices, and as 
we understand the testimony are not located in the same building. 

Défendant had no personal knowledge, as to how the article got ouf 
of his office. He ne ver directed any one to take it from the hook 
and deliver it to the newspaper office, never directed anybody to 
publish it, and did not know that it had been published until some 
time after its publication. Défendant left Salem on February lOth, 
and went to Kansas City to attend a banquet given to celebrate Lin- 
coln's birthday. When coming back from Kansas City, he met Mr. 
Stevens at Cuba, and they both went on to St. Louis, and remained 
there the remainder of the week. The article was taken from defend- 
ant's office in some way during his absence. When Mr. Roberts was 
running the paper himself, défendant wrote editorials for him. He 
would Write them, and give them to Mr. Roberts, and if he (Roberts) 
wanted to publish them it was ail right, and if he did not he would 
throw them into the waste basket. Défendant had two hooks in his 
own office ; one was called the live hook, and the other the dead hook. 
Roberts and défendant had an understanding that nothing should be 
taken from the dead hook. The article in question was placed upon 
the dead hook. 

Miss Pugh, the stenographer heretof ore ref erred to, testified : 

That the article in question was laid on her desk by the défendant hlmaelf, 
and that she typed It and hung It on the copy hook. There were two hooks, 
following the fashlon of a newspaper oflice — one càlled the Uve hook, and ono 
the dead hook. On the Uve hook was the raatter to be published In the paper, 
and on the dead hook was kept matter that was for référence, or that might be 
used later on ; but the dead hook, at the time the défendant was away froni 
the office, was the oniy hook that was on the Inslde of the office. Outslde in 
the hall was another hook, that was called the live hook. The prlnters could 
come and get matter from the Uve hook when the défendant or witness weie 
out of the office. "If the doors were locked, they could come upstairs into 
the hall and take what we called live matter from the Uve hook. The article 
in question as typewritten by me was placed on the dead hook, which was on 
the inside of the office In the Inner hall. At the time the défendant was away, 
I handed the copy of the article in question out of the oflice myself." 

Witness had never received any direction from the défendant to 
hand the article to any one for publication. The witness further tes- 
tified: 

That, when the défendant left for the Toung Republican Club, the usual 
meeting In Kansas City, he handed or caused to be handed to the paper ail 
the editorial copy he thought they would need for that issue of the paper, and 
he thought he would be back in time to prépare the other for them before tho 
next issue ; but he did not come home as he expected from Kansas Oity and 
sta.yed longer than had been planned. The boys at the office — "newspai)er 
office" — after the paper was off the press on Thursday, February 14, "came to 
me to know if there was any coijy. They like to begin Friday and Saturday. 
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days they ai« not busy, on edltorlal matter, and they keep the days before pub- 
lication for local and more timely matter. Se, without thnking that I had not 
asked the défendant if he had left any extra copy for the boys, I went to the 
hook, and, knowlng that I had typed this article, I thought that I would just 
turn over the matter that I had typed, and I took ofE perhaps a half dozen of 
thèse typed sheets f rom that dead hook and handed them to the boys. I thought 
that, if there was anything that ought not to be publlshed, the défendant 
would be back in time to look it over; but he dld not come back until too 
late to do anything. I made no statement to hlm that 1 turned the copy over." 

On March 14, 1918, the défendant hearing that a warrant had been 
issued for Roberts, wrole the latter that he (Ehner) had written the 
article complained of, and that he was going down lo St. Louis and 
tell the district attorney that Roberts had no knowledge or information 
concerning its publication, and take the whole responsibility of it upon 
nimself. There is no évidence in the record which contradicts the tes- 
timony of the défendant and the stenographer in any material way as 
to the manner in which the article came to be published, ex- 
cept the évidence of Mr. White, to the eflfect that the défendant ad- 
mitted that he had published the article. This admission, taken in con- 
nection with the defendant's interest in relieving Roberts of any re- 
sponsibility, and the testimony, uncontradicted, as to how the article 
came to be published, we do not think is sufficient to sustain the charge 
that the défendant intentionally caused the article to be published. As 
the défendant was not the éditer, owner, or publisher of the paper, 
we cannot say there was substantial évidence to authorize the jury to 
find that he intentionally caused the article to be publi-shed. 

[2] During the closing argument to the jury on behalf of the Unit- 
ed States, the Assistant Attorney General used the f ollowing language : 

"I want to say this to you : If I had a boy, and a man should come to hlm 
aud say: 'My boy, you are shackled ; yon are manaoled ; you are being sent to 
certain slanghter. Tou are not a free American at ail. Tou are the slave of a 
System that Is viclous and wrong.' If a man said that to my boy in my prés- 
ence, if I coidd klU that man with my naked hands, I would do it." 

Counsel for the défendant objected to the use of such language, 
and in answer to the objection the court said to the Assistant Attorney 
General : 

"I think that Is an improper statement. The question involved hère Is not 
what any Indlvldual would do, but whether there was an obstruction of the 
recruiting and enlistment service — " 

We do not think that the remarks of the trial court were sufficient 
to remove the efïect upon the jury of the language used. The jury 
should hâve been instructed to disregard the language complained of 
and to give it no efïect in arriving at their verdict. The trial was had 
on November 6 and 7, 1918. In Hall v. United States, 256 Ped. 748, 

C. C. A. , the Court of Appeals of the Fourth Circuit, in re- 

versing a judgment for improper remarks of counsel, said : 

"In a time Ilke this, when patrlotism is at a high pitch, and many people 
hâve to a certain estent lost their mental poise, courts and jurors should be 
extremely cautions, when required to pass upon the rights of an individual 
charged with an offense affecting the welfare of the government." 
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This rourt, in the case of August v. United States, 257 Fed. 38S, 

C. C. A. , reversed a judgment for improper remarks of coun- 

sel for the United States. The défendant in the case at bar was not 
being tried for an offense punishable with death, and the remarks com- 
plained of, coming from a high officiai of the United States, would 
naturally inflame the passions and préjudices of the jury to such an 
extent as to prevent a fair trial. 

Upon the whole record vve are of the opinion that the judgment be- 
low should be reversed ; and it is so ordered. 



THE BAKER BROS. 
(Circuit Court of Appeals, Second Circuit June 10, 1919.) 

No. 184. 

1. Collision <S=»70, 71(2) — State statute as to vessel lying at end or pieb 

MOT BINDINQ ON COURTS OF ADMIBALTY. 

Wliile Greater New York Cliarter, § 879, making it unlawful for a vessel 
to lie at the end of a pler, except at her own risk of injury from vessels 
entering or leavlng adjacent slips, is not binding on fédéral courts of 
admiralty, it affords ground for imputing fault to a vessel violating it, 
but does not prevent her recovery for a collision eaused by the fallure 
of a vessel entering or leavlng an adjacent slip to exercise reasonable care. 

2. Collision iS=!»71(2) — Tua liable fob collision with vessel at end of 

PIEB. 

A tug backing from a slip in East River in daytime, with a strong ebb 
tide, held in fault and liable in half damages for collision with another 
tug, lying with others at the end of the pler below, against which she was 
swung by the tide, where she knew the risk, but made no effort to hâve the 
other vessels moved. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Southern Transportation Com- 
pany against the steam tug Baker Bros. ; the Baker Towing Company, 
claimant. Decree for respondent, and libelant appeals. Reversed. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and George W. P. Whip, both of New York City, of coun- 
sel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for claimant. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGER S, Circuit Judge. The libelant appeals from a decree dis- 
missing the libel. The cause of action arose out of a collision, on 
September 29, 1916, between the tug Augustine, owned by the libelant, 
and the steam tug Baker Bros. At the time of the collision the tug 
Augustine was lying moored outside of one or two other boats at the 
end of Pier S, East River, Manhattan, city of New York. Outside the 
Augustine was the tug John Hughes. In the slip between Pier 5 and 
Pier 6 a number of canal boats were lying moored. About 2:15 p. 

@=jFor other cases see same toplc & KEY-NUMBEE in aU Key-Numbered Digesta & Indexes 
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m., and when the tide was strong ebb and the weather clear, the tug 
Baker Bros., which was lying in the slip between Piers 5 and 6, backed 
out, and in passing the end of Pier 5 collided with the stern of the 
Augustine, whereby the latter tug is alleged to hâve been damaged in 
the sum of $1,000. 

The Baker Towing Company, owners of the lug Baker Bros., filed 
an answer, in which they prayed that the hbel be dismissed. Among 
the reasons assigned for asking that the libel be dismissed, it was stated 
that in lying moored at the end of Pier 5 the Augustine violated the 
statutes of the state of New York. The case was heard in open court, 
and after testimony had been taken the court below dismissed the libel 
on that ground, and held that vessels so moored do so at their own 
risk, and without claim for damages caused by vessels entering or 
leaving an adjacent pier. The court concluded that the Augustine was 
at least a contributing, if not the sole, cause of the damage, and de- 
clared that the only question in the case is whether the Baker is liable 
for any part of the damage caused by the collision. 

In reaching the conclusion that the Augustine was alone liable, the 
court relied on The Saratoga (D. C.) 180 Fed. 620, and The Stadacona, 
242 Fed. 624, 155 C. C. A. 314. In the latter case the principle was ap- 
plied that, where danger has been created by the fault of one vessel, the 
other will not also be condemned, unless her fault appears clearly and 
satisfactorily. Had the Augustine not been a stationary vessel, and the 
Baker not been subject to the rule that it is the duty of a moving vessel 
not to injure one which is stationary in a crowded slip, there would 
hâve been no difficulty in the case. But the court did not think that 
the contributing fault of the Baker was sufficiently established by the 
évidence to overcome the principle that in such cases the contributing 
fault must be shown clearly. 

[1] The charter of the city of New York (Laws 1901, c. 466) in 
section 879 déclares that — 

"It shall not be lawful for any vessel • • • or tug to obstruct the 
waters of the harbor by lying at the exterior end of wharves In the waters of 
the North or East River, except at their own rlsk of Injury from vessels 
entering or leaving any adjacent dock or pier." 

The section goes on to déclare that a vessel, boat, or tug violating 
the provision shall not be entitled to claim damages for any injury 
caused by any vessel entering or leaving an adjacent pier; and while 
this statute is not binding upon the fédéral courts sitting in admiralty, 
this court has held that it affords grounds for imputing fault to a vessel 
violating it. The Allemania, 231 Fed. 942, 146 C. C. A. 138; The 
Chauncey M. Depew, 139 Fed. 236, 71 C. C. A. 362. But this court 
in an admiralty case does not enf orce the provision that a vessel or tug 
lying at the end of wharves shall not be entitled to demand damages 
for any injury caused by any vessel entering or leaving any adjacent 

pier. Fred E. Jones v. Steam Tug Amanda Moore, 257 Fed. 405, 

C. C. A. , decided February 14, 1919. 

[2] The fact that the Augustine was moored at an improper place, 
and was consequently primarily at fault, did not release the tug Baker 
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Bros, from the obligation to exercise reasonable care in leaving the 
adjacent slip. The Augustine was at rest, in full view, in clear 
weather, and in broad daylight. The tug Baker Bros., being in the slip 
between Piers 5 and 6, which it had entered that day, backed out of 
the slip at full speed ; the slip being so filled with canal boats that the 
tug could not turn around. The tide at the time was ebb and strong. 
The f ollowing excerpt from the testimony of the master of Baker Bros, 
sheds light on the situation : 

"Q. How Is the strength of the tlde at this particular place? A. It Is very 
strong ; the tlde cornes in, flood tlde, from the bay ; the ebb tide as it cornes 
in sets from the Brooklyn shore over towards the New York piers. 

"Q. That would hâve a tendency of swinging you down towards Pier 5? A. 
Yes ; beeause, on account of Governor's Island, the tide runs strong between 
Governor's Island and the New York shore. • • • 

"Q. In that position, just tell us whsit happened. A. Why, as I backed out, 
I didn't hâve room enough to work up the river; always I back out full speed, 
and as soon as the ebb tide got my stern it gtarted settlng me down the river, 
and of course, before I could clear the Augustine's bow about 30 feet from our 
stern, our guard fetched up against his stem Iron, the guard on the port side. 

"Q. * • * I mean, under what bells do you move? A. We hâve to 
corne out full speed, beeause, If not, coming out slowly, the dde would set us 
down against anything on the end or against the corner of the pier. • • • 

"Q. And you back out faster? A, Yes, sir. 

"Q. And the tide pulled you down against the Augustine? A. Yes, sir. 

"Q. Before backlng out, you did not request any one to move those boats? 
A. No, sir. 

"Q. And you backed down — you knew that strong tlde was there? A. Yes, 
Bir, 

"Q. And you knew that the tendency of the tide was to set you down 
toward Pier 57 A. Yes, sir. • * * 

"Q. Is it the custom in the slip there to hâve boats which are placed that 
way removed, or do you just take a chance in getting up? A. As a rule, tt 
Is a good deal of taklng a chance, beeause there are so many boats at a timo 
like that, and you ask them to move, and they say, 'The captain's in the 
Street,' or 'The enginecr isn't hère,' or 'You can get out without mov- 
Ing.' * • • 

"Q. You were in a tight place, and knew It? A. Yes, sir. 

"Q. You knew you had a close shave to get out, didn't you? A. Yes, sir; 
but it is customary that you work around those piers in very close quarters." 

The testimony shows that the master of the Baker Bros, knew in 
beginning his maneuver that he had only a chance of success ; that he 
took that chance and failed. He knew the strength of the tide and the 
position of the Augustine, which projected 15 or 18 feet beyond the 
pier, and that the tide would pull him towards the Augustine with 
great force. If he knew that he had only a chance, and it was neces- 
sary that he should go out, it was not prudent for him to attempt to 
go out without making an effort to get the Augustine moved. The fact 
that he had never succeeded in having a boat shifted when he had re- 
quested it did not in law excuse him from making the attempt in this 
case. In Jones v. Amanda Moore, supra, we held that the tug No. 18 
was at fault for close shaving, and not attempting to get the Amanda 
Moore to remove herself and scow from their position at the end of 
the pier. We think that case is décisive of this. 

In The Clarita and The Clara. 23 Wall. 1, 14 (23 L. Ed. 146), the 
court said: 
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"Undoubtedly, if a vessel anchors in an Improper place, she must take the 
conséquences of her own improper act ; but whether she be in a proper place 
or not, and whether properly or Improperly anchored, the other vessel must 
avoid her, If it be reasonably practlcable and consistent with her own safety." 

In the instant case it was the duty of the Baker Bros, to avoid the 
Augustine, if it was "reasonably practicable and consistent with her 
own safety." This duty, under ail the circumstances, she did not per- 
form. 

The decree is reversed, and the cause remanded, with directions to 
divide the damages and the costs below equally between the Augus- 
tine and the Baker Bros. Costs in this court are awarded to the ap- 
pellant. 



CLELAND V. lOWA LOAN & TRUST CO. 

In re CLELAND. 

(Circuit Court o( Appeals, Eighth Circuit September 1, 1919.) 

No. 5.359. 

Bankruptcï <S=3407(5) — False statement to bank gbound fob refusing dis- 

CHABGE. 

Where a flnanclal statement made by banlsrupt to his banlî at the bank'a 
request, and relied upon In extending further crédit, omitted an indebted- 
ness of several thousand dollars to relatives, and understated the amount 
due on open aecouuts more than 50 per cent., it must be presumed to 
hâve been intended to deceive the banlj, and warrants refusai of a dis- 
charge. 

Appeal from the District Court of the United States for the South- 
ern District of lowa : Martin J. Wade, Judge. 

Tn the matter of Charles B. Cleland, bankrupt. Bankrupt's pétition 
for discharge was resisted by the lowa L,oan & Trust Company. 

Inorn ;",n order refusing discharge, the bankrupt appeals. Affirmed. 

S. G. Van Auken, of Des Moines, lowa, for appellant. 
George F. Henry, of Des Moines, lowa (Ward C. Henry and Phin- 
eas M. Henry, both of Des Moines, lowa, on the brief), for appellee, 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal from a judgment re- 
fusing appellant a discharge in bankruptcy. The questions for décision 
are purely those of fact. The déniai of a discharge was based upon the 
fact that the appellant had obtained money from appellee on crédit 
upon a materially false statement in writing, made for the purpose of 
obtaining such crédit. Section 14b(3), Bankruptcy Law (Act July 1, 
1898, c. 541, 30 Stat. 550 [Comp. St. § 9598]). The clear prépondér- 
ance of the évidence shows, in our opinion, the following facts : 

On May 22, 1916, appellant presented to appellee at its request a 
statement in writing of his financial condition for the purpose of pro- 

<@=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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curing crédit, which was false in regard to two items under the head of 
"Liabilities." The two items were "Bills payable" and "Open ac- 
counts." Thèse items were false, in that under the former a note due 
to appellant's brother for $2,500 and a note due his wife for $1,890 
were not included, and the amount of the open accounts was said to be 
$4,200, when it should hâve been $9,000. On the day the statement was 
delivered to appellee the appellant obtained a loan from it for $1,000, 
giving his promissory note therefor. Appellee believed the statement 
was true and relied upon it in making said loan. The appellant before 
the spécial master gave testimony tending to show that the financial 
statement was not delivered to appellee until after appellant had been 
given ci-edit for $1,000 on his passbook and he had signed and deliver- 
ed his promissory note. This seems to be the only substantial conflict in 
the évidence. 

We are of the opinion that the conclusion reached by the District 
Judge, to the effect that the financial statement was delivered to ap- 
pellee prior to the making of the loan, is correct. Opposed to the 
testimony of the bankrupt upon this point is the testimony of Mr. 
Aldridge, assistant secretary, Mr. McKee, vice président, and Mr. 
Hippe, président, of appellee. The testimony of appellant, given at the 
first meeting of creditors, when presumably the importance as to the 
time the financial statement was delivered did not appear to him, shows 
that at that time he was unable to say whether the statement was given 
before or after the loan was made. Appellant already owed appellee, 
at the time the statement was given, $7,500, which was stated correct- 
ly in the financial statement. The cash balance on deposit was also 
given in the financial statement as $50, when at the time the loan was 
made appellant was credited with $1,000 cash and about $800 of a de- 
posit made that day. This fact strongly supports the contention that 
the statement was given before the loan was made. 

The spécial master was of the opinion that a discharge should be 
granted, for the reason that he was unable to believe that the appellant 
intended by the false statement made to deceive the appellee, and appel- 
lant testifies himself that the omissions were inadvertent, and that he 
had no intention to deceive. But the statement was made for the appel- 
lee to act upon, and the appellant must be held to hâve intended the na- 
tural and ordinary results which would flow from his false statements. 
There is nothing in the évidence which shows that appellant was by rea- 
son of physical or mental disability unable to fully comprehend the pur- 
pose of a financial statement and to prépare the same intelligently. 
There was also évidence tending to show that appellant was overdraw- 
ing his account at about the time the financial statement was given, and 
that said statement had been requested by Mr. Aldridge and a blank 
form left with appellant to be filled out. There is alsq évidence that 
appellee would not hâve made the loan of $1,000 if the statement had 
shown the omitted items. 

The fact that appellant gave appellee a gênerai lien upon his deposit, 
and also assigned to it a certain option on real estate, about four days 
prior to the day of the financial statement, does not alter the facts with 
référence to the financial statement. The appellee had a right to rely 
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upon them ail. The granting of a gênerai lien upon appellant's deposits 
did not give appellee anything that it did not already hâve under well- 
known principles of law. The assignment of the option contract, which' 
called for the payaient of $50,000 before anything could be realized 
upon it, could not, in the very nature of things, hâve been very much 
relied upon. The omission from the statement of the amounts owing 
to relatives bears strongly upon the question of fraudulent intent. in. 
re Brener (D. C.) 166 Fed. 930; In re Miller (D. C.) 192 Fed. 730; 
In re Koelle (D. C.) 171 Fed. 257; In re Augspurger (D. C.) 181 Fed. 
174; In re Simon (D. C.) 201 Fed. 1004, 1009. 

Without discussing the case f arther, we are satisfied that the District 
Judge reached the right conclusion, and the judgment is afïirmcd. 



THE J. J. HILL.* 



(Circuit Court of Appeals, Seventh Circuit. Aprll 29, 1919. Eehearlng Denled 

September 24, 1919.) 

No. 2648. 
OoixisioN <S=385 — Allégation of fault on steamees meeting in fog kot 

SUSTAINED. 

Allégations by libelant of fault causlng a colliaioa between meeting 
steamers on I^ke Superlor at nlgbt in a fog held not sustained by the 
évidence. 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

Suit in admiralty for collision by J. R. Smith and others against the 
steamer J. J. Hill. Decree for respondent, and libelants appeal. Af- 
firmed. 

Charles E. Kremer, of Chicago, 111., for appellants. 
G. W. Cottrell, of Cleveland, Ohio, for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. On the night of June 26, 1916, in 
Whitefish Bay, Éake Superior, in a heavy fog, appellant's wooden 
steamer Panther, down-bound via the Soo, coUided with appellee's up- 
bound Steel steamer J. J. Hill, without cargo, causing the sinking and 
total loss of the Panther and her cargo of wheat. The joint libel by 
the ship and cargo owners charges the Hill with sole fault for the 
collision, and seeks recovery for the damage. The answer dénies fault 
on the part of the Hill, placing the entire blâme on the Panther. The 
Hill sustained no damage and filed no cross-libel. The District Court 
dismissed the libel. 

Assuming that the collision was the resuit of accident, without ad- 
mixture of deliberate intent to cause it, it is plain there was a serions 
mix-up in the exchange, understanding, or observance of signais be- 
tween the boats, involving at best egregious blundering on the part of 

one or both. 

. .1 

<g=sFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Cartlorarl denled 2B0 U. S — , 40 Sup. Ct. IIS, 64 L. Ed. — . 
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It was testified for the Panther that the Hill gave lier a one-blast 
passing signal, to which the Panther responded with a one-blast sig- 
nal, thus establishing, under rule 1 of the Pilot Rules of the Great 
Lakes, an understanding between the beats to direct their courses star- 
board, so they would pass port to port. It was testified for the Plill 
that the two-hiast passing signal was exchanged between the boats, 
whereby under the rule they agreed to direct their courses to port, 
passing starboard to starboard. After interchange of passing signais, 
whatever they were, it seems both boats starboarded, resulting in their 
then moving on converging lines, coming into view of each other too 
late to avoid the collision which followed. 

The burden is upon the libelant to show by prépondérance of the 
évidence that fault of the Hill contributed to causing the collision. 
The Clara, 102 U. S. 200, 26 h- Ed. 145 ; The Minnie, 225 Fed. 36, 
140 C. C. A. 362. The masters, who were directing the movements of 
their respective boats, testified positively, the one to the exchange of 
one-blast passing signais, and the other to the exchange of two-blast 
passing signais. Apart from other members of the crews who cor- 
roborated their respective masters, there is practically nothing in the 
record in further support of either contention, and one cannot well read 
the record and weigh the évidence adduced on the respective sides 
without reaching the conclusion that the libelants hâve failed to sus- 
tain their burden of proving fault on the part of the Hill. 

It was testified that the Hill, about the time it heard the Panther's 
fog signal, checked its normal speed of about 13 miles an hour to 
approximately half, and then to dead slow, 2 or 3 miles an hour, and 
that very shortly before the collision it had scarcely steerageway, 
making it necessary to give a kick ahead, the efîect of which had 
hardly been felt before the collision occurred. It is contended for the 
Panther that the speed of the Hill must hâve been much greater to 
account for the stem of the Hill cutting several feet into the port side 
of the Panther just forward of her boilers. This is explained on 
behalf of the Hill by the contention that, as the Hill came within 
view of the Panther, the latter swung sharply to starboard, toward 
and against the stem of the Hill, which, having reversed her engines, 
was then almost if not quite at a standstill. 

But the movement of the Panther is reconcilable neither with the 
Pilot Rules nor with ordinary prudence. Rule 15 provides: 

"Bvery vessel shall, In thick weather, by reason of fog, mist, falllng snow, 
heavy raln storms, or other causes, go at moderate speed. A steam vessel 
hearing, apparently not more than four points from right ahead, the fog 
signal of another vessel shall at once reduce her speed to bare steerageway, 
and navigate with caution untll the vessels shall hâve passed each other." 

As to her speed, her master testified that she was moving practically 
at her full speed of about 8 miles an hour from the time she started 
until the collision occurred. He contended that this was a moderate 
rate, albeit approximating her full speed; but to this we cannot 
accède, particularly as in those waters there converged and passed 
a traffic larger than anywhere on the Great L,akes. But in view of her 
master's testimony that he had heard the Hill's signais apparently 
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not more than four points from right ahead, it would seem that faïlure 
to reduce speed at aJl, to say nothing of bare steerageway as provided 
in the rule, involves the Panther in a palpable violation of rule 15, 
contributing directly to the collision. 

The décision of the cause dépends whoUy on matters of fact, and 
where, as hère, the controlling facts must be determined upon irrec- 
oncilably contradictory testimony of witnesses, the court before 
whom they testified possessed an added advantage in passing upon 
their credibility, and the weight to be accorded their testimony, and we 
would be even less warranted in disturbing the conclusion of facts 
which that court reached. 

The decree of the District Court is affirmed. 



FORD V. UNITED STATES. 
(Circuit Court of Appeals, Eiglith Circuit. September 1, 1919.) 

No. 5331, 

1. Courts <S=356 — In action teied to coubt, whebe facts abe not stipu- 

lated sufficienct of evidence not rkviewabi.e. 

Where an action at law is tried hy tlie court, but witliout a written 
waiver of a Jury, as provided by Rev. St. § 649 (Comp. St. § 1587), and 
the facts are not stipulated. Ihe sufiiciency of the évidence to sustain the 
judgraent cannot be considered on a writ of error (Rev. St. S 700 [Oomp. St. 
§ 1668]). 

2. iNDIANS ®=»35 — SEIZTJBE OF VEHICLES USED FCB INTBODUCTION OF INTOXI- 

CATINO LiqUORS INTO INDIAN COUNTKY AtJTHORIZED. 

Act March 2, 1917, § 1 (Comp. St. 1918, § 4141a), providing for the for- 
feiture of vehicles used in introducing liquor into Indian country, or 
where prohibited by fédéral statute, applies to that part of Oklaîioina 
which was formerly Indian Territory, as to which Act March 1, 1895, 
§ 8 (Comp. St. § 4136b), prohibitlng the introduction of liquor into sueh 
territory, Is stlll in force. 

3. CouETS <S=»503 — Seizure op vehici-e in fédéral couet tbansporting tlQ- 

troB into Indian Terkitoky noe affected et eeplevin in state couet. 
The seizure of an automobile under Act March 2, 1917, § 1 (Comp. St. 
1918, § 4141a), as having been used in the unlawfui introduction of liq- 
uor vests the fédéral court with exclusive jurisdiction over the machine 
for the purpose of forfeiture proceedings against it, which is not affected 
by its subséquent seizure under a writ of replevin from a state court. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by the United States against One Maxwell Automobile ; Tom 
Ford, claimant. Judgment for the United States, and clàimant brings 
error. Affirmed. 

See, also, 259 Fed. 552, — C. C. A. . 

Guy H. Sigler, of Ardmore, 0kl., for plaintiff in error. 
Cliff V. Peery, Asst. U. S. Atty., of Muskogee, Okl. (W. P. McGin- 
nis, U. S. Atty., of Muskogee, Okl., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 

<g=3For other cases see same toplo & KET-NUMBER In ail Key-Numbered DIgests & Indexe» 
'260 F.— 42 
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CARI/AND, Circuit Judge. [ 1 ] Writ of error to reverse a judgment 
forfeiting one Maxwell automobile for being used in introducing intox- 
icating liquor from without the state of Oklahoma, into the eastern 
part of said state, formerly Indian Territory, in violation of section 8, 
Act of Congress of March 1, 1895 (28 Stat. 697, c. 145 [Comp. St. § 
4136b]). The case was tried by the court, which found the facts and 
entered a judgment of forfeiturc. 

There is no claim that the facts found do not support the judgment, 
but it is assigned as error that the évidence does not support the same. 
If a jury had been waived in writing, this assignment could not be 
considered, as the question was in no wise raised at the trial. Section 
700 R. S. (Comp. St. § 1668); Mason v. United States, 219 Fed. 
547, 135 C. C. A. 315, and cases cited. It cannot now be considered, 
for the reason that it does not appear that a jury was waived in writ- 
ing. Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L,. Ed. 835; 
Ladd & Tilton Bank v. Louis A. Hicks Co., 218 Fed. 310, 134 C. C. 
A. 106. The judgment contains the following récital: 

"And now both parties announce ready for trial and walve jury and agrée 
to try the case before the court" 

[2] It is further assigned as error that the facts pleaded in the libel 
do not support the judgment. This assignment is based upon the con- 
tention that the libel does not show that the intoxicating liquor was 
being introduced into the Indian country. Section 2140, R. S. (Comp. 
St. § 4141). Since the Indian Appropriation Bill, approved March 2, 
1917 (39 Stat. 969, 970, c. 146 [Comp. St. 1918, § 4141a]), this is not 
necessary. A proviso in that act reads as follows : 

"Provided, that automobiles or any other vehicles or conveyances used in 
introducing, or attempting to introduce, intoxicants into the- Indian country, 
or where the Introduction Is proliibited by treaty or fédéral statute, whether 
used by the owner thereof or other person, .shall be subject to the seizure, 
libel, and forfelture provided in section 2140 of the Eevised Statutes of the 
lînlted States." 

This law would apply to the facts pleaded in this case. United States 
V. One Cadillac Automobile (D. C.) 255 Fed. 173; United States v. 
One Buick Automobile (D. C.) 244 Fed. 961 ; United States v. One 
Buick Automobile (D. C.) 255 Fed. 793. The history of this législation, 
when being passed by Congress, shows that it was intended for such 
a situation as exists in Oklahoma. 54 Congressional Rec. 2052, 2931, 
2970,3808,3811. 

[3] The United States District Court did not lose jurisdiction over 
the automobile by the wrongf ul seizure of the same in a replevin action 
commenced in the county court of Carter county, 0kl. The automo- 
bile was seized by the United States deputy marshal on May 18, 1917, 
who at once notified the proper officer of the United States, so that 
proceedings for the forfeiture of the automobile could be instituted. 
The libel in the présent case was filed June 15, 1917. The seizure was 
necessary before the libel could be filed. The Ann, 13 U. S. (9 Cranch) 
289, 291, 3 h. Ed. 734; The Silver Spring, Fed. Cas. No. 12,858; Dob- 
bins Distillery v. United States, 96 U. S. 395, 24 L,. Ed. 637. The 
fédéral court acquired jurisdiction by this seizure, and such jurisdic- 
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tion was exclusive. Section 256, Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1160 [Comp. St. § 1233]). The seizure by process from 
the State court was void. Slocum v. Mayberry, 15 U. S. (2 Wheat.) 
1, 4 %. Ed. 169; Gelston v. Hoyt, 16 U. S. (3 Wheat.) 246, 4 L. Ed. 
381. The reversai of the conviction of Ford does not affect this 
case. P. Sanford Ross, Inc., Claimant, v. U. S. (Tune 2, 1919) 250 
U. S. 269, 39 Sup. Ct. 452, 63 L. Ed. — . 
Judgment of the court below is affirmed. 



HAKSHFIELD v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. September 1, 1919.) 

No. 5302. 

WÎAE ©334 — Evidence insufficient to sustain coNvicnoif fob seditious tjt- 

TERANCES. 

Evidence held not to sustain a conviction for attempting to cause dls- 
ioyalty, insubordination, mutiny, or refusai of duty in the milltary or 
naval forces of the United States, by the use of defamatory language 
toward the Président and Cabinet, taking into considération the place and 
clrcumstances of its utterance. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Criminal prosecution by the United States against John Harshfield. 
Judgment of conviction, and défendant brings error. Reversed. 

John J. Halligan, of North Flatte, Neb. (W. T. Wilcox, of Nortb 
Flatte, Neb., on the brief), for plaintiff in error. 

T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst. U. S. 
Atty., of Omaha, Neb., on the brief), for the United States. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. The défendant, Harshfield, was con- 
victed on the first count of an indictment which alleged the utterance of 
certain words defamatory to Président Wilson and his Cabinet and hos- 
tile to the American soldiers. It was further alleged that the language 
used was a willful attempt to cause disloyalty, insubordination, mutiny, 
and refusai of duty in the military and naval forces of the United 
States. At the close of ail the évidence his counsel moved for a direct- 
ed verdict in his favor, upon the grounds that the allégations in the 
first count of the indictment did not constitute a crime against the 
government of the United States, and because the évidence introduced 
was not sufficient to sustain a verdict of guilty upon said count. In 
Schenck v. United States (March 3, 1919) 249 U. S. 47, 39 Sup. Ct. 
247, 63 L. Ed. 470, it was stated : 

"The question in every case is whether the words used are used in such 
clrcumstances and are of such a nature as to create a clear and présent danger 
that they will bring about the substantive evils that Congress has a right to 
prevent. It is a question of proximity and degree." 

©ïsFor other cases see same topic & KEY-NUMBEE in ail Key-Numbered Dlgests & Indexes 
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Assuming that the évidence sustained the charge în the indictment 
as to the language spoken, we turn to the circumstances in which they 
vvere used. Harshfield is a stock farmer living in Lincoln county, Neb. 
On or about the date mentioned in the indictment he was at his house 
at about the hour of noon. The two men mentioned in the indictment 
as Walker and Powell came to the house and inquired of défendant if 
they could obtain some gasoline, at the same time claiming that they 
had become stranded eut in the country. Défendant said that he could 
let them hâve some gasoline, and also asked them to stop for dinner. 
At the time the family were sitting at the dinner table there were 
présent Powell, Walker, two hired men, Gilbert and Wile, two nièces, 
Clara and Bertha Laubner, and four children. Olive, Walter, Alva, 
and Wilbur. The language stated in the indictment is alleged to hâve 
been uttered at this dinner. 

We hâve considered the nature of the words spoken and the cir- 
cumstances in which they were uttered, and can find no support for a 
finding that they constituted an attempt to cause disloyalty, insubordi- 
nation, mutiny, and refusai of duty in the military and naval forces of 
the United States. There was no évidence introduced at the trial that 
the défendant uttered the words charged against him for the purpose 
alleged, except as the words themselves show that disloyalty, insubor- 
dination, mutiny, and refusai of duty in the military and naval forces 
of the United States was the necessary and legitimate resuit of their 
use. We refrain from quoting the language alleged to hâve been used 
by the défendant. It was scurrilous, improper, and disgraceful to the 
man who uttered it; but, taking into considération the circumstances 
in which they were uttered and the words themselves, they whoUy fail 
to sustain the purpose for which it is alleged they were uttered. Von 
Bank v. United States, 253 Fed. 641, 165 C. C. A. 267; DoU v. Unit- 
ed States, 253 Fed. 646, 165 C. C. A. 272. 

Judgment below reversed. 
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SANDSTROM v. PACIFIC S. S. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1910.) 

No. 3315. 

Masteb and servant ®=3253i^ — TEBRiTOEiEa "©=8 — Limitations in federaî 
Employées' Liadility Aot apply in Alaska. 

The llabllity of a steamshlp company for death of a sailor, injured while 
in its eraploy on a vessel operated as common carrier in Alaska, Is con- 
troUed by the provisions of Employers' Liability Act June H, 1006, !;§ 
1, 4, as to carriers engaged in commerce in any territory of the Unit- 
ed States, and under the latter section an action for employé'» death 
occurrtug more than one year prlor to its commencement is barred. 

In Error to the District Court o£ the United States for the North- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Action by A. F. Sandstrom, administrator of Walter R. Weber. 
deceased, against the Pacific Steamship Company, a corporation of 
Maine. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

H. E. Poster, of Seattle, Wash., for plaintiflf in error. 

Grosscup & Morrow, of Tacoma, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The death of the party, to recover damages 
for which this action was brought, occurred more than one year prior 
to its commencement. The deceased died as the resuit of injuries re- 
ceived while employed by the défendant in error as a sailor on the 
steamship Admirai Watson, at the time operated by the défendant in 
error as a common carrier of commerce within the territory of Alaska, 
and the question presented by the record is whether the Employers' 
Liability Act of June 11, 1906 (34 Stat. 232, c. 3073), controUed the 
liability of the défendant in the case. The first section of that act is 
as f ollows : 

"That every common carrier engaged In trnde or commerce In the District 
of Columbia.or in any territory of the XJnlted States, or betvreen the several 
States, or between any territory and another, or between any territory or terri- 
tories and any state or states, or the District of Colnmbia, or wlth forelgn na- 
tions, or between the District of Columbla and any state or states or forelgn 
nations, shall be liable to any of Its employés, or, in the case of hls death, to 
hls Personal représentative for the benefit of hls wldow and chlldren, If any, 
If none, then for his parents, if none, then for hls next of kin dépendent upon 
hlm, for ail damages which may resuit from the négligence of any of Its 
officers, agents, or employés, or by reason of any defect or Insufliclency dufe to 
its négligence In its cars, englnes, appliances, machlnery, track, roadbed, ways, 
or Works." 

We think the question is conclusively settled in the affirmative by 
the décisions of the Suprême Court in the cases of El Paso & N. E. 
Ry. V. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 L- Ed. 10 6, and 

^=»For othcr cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Washington, Alexandria, & Mt. Vernon Railway Ce. v. Downey, 236 
U. S. 190, 35 Sup. Ct. 406, 59 L. Ed. 533. That being so, and section 
4 of the act of Congress referred to declaring "that no action shall be 
maintained under this act unless commenced within one year f rom the 
time the cause of action accrued," it necessarily results that the judg- 
ment must be, and hereby is, affirmed. 



FLOUR OITY ORNAMENTAL IRON WORKS v. SCHUT>ER. 
(Circuit Court of Appeals, Eighth Circuit. September 1, 1919.) 

No. 5296. 

APPEAL and EBEOE <©=5209(1) — In action TMED to COUET, SUTFICIENCT OP EVI- 
DENCE NOT BAISED BBLOW NOT KEVIEWABLE. 

Wliere an action at law is trled to the court by stipulation, pursuant to 
Rev. St. § 649 (Comp. St. § 1587), the question whether the judgment la 
sustalned by the évidence, not presented to the trial court, cannot be con- 
sldered by the appellate court. 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action at law by Eugène Schuler against the Flour City Omamental 
Iron Works. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

A. B. Darelius, of Minneapolis, Minn., for plaintiff in error. 
Albert C. Cobb, J. O. P. Wheelwright, and John I. Dille, aU of 
MinneapoHs, Minn., for défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

PER CURIAM. This is an action at law tried to the court, a jury 
being duly waived. The only assignment of error is that the évidence 
does not support the judgment. No such question was ever presented 
to the trial court, and we are therefore without autliority to consider 
it. Section 700, R. S. U. S. (Comp. St. § 1668) ; Mason v. United 
States, 219 Fed. 547, 135 C. C. A. 315, and cases cited. 

Affirmed. 

^s>Foi otheT cases Bee saine toplc & KET-NUMBER In ail Key-Numbered Dlgests & Indexes 
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TJNITED STATES v. PETTS et aL 

(District Court, D. Massachusetts. July 15, 1919.) 

No. 2528. 

INTOXICATING LIQTJ0R8 iS=>134 — MANUFACTURE OF NONINTOXICATINO BEEE NOT 

wiTHiN Wab-Time Prohibition Act. 

Wai^Time Prohibition Act Nov. 21, 1918, § 1, does not prohiblt the 
manufacture or sale of béer whlch is not intoxicating. 

Criminal prosecution by the United States against Sanford F. Petts 
and Leopold H. Vogel. On demurrer to information. Demurrer sus- 
tained. 

The United States Attorney. 

John W. McCormack, Robert G. Dodge, and Storey, Thorndike, 
Palmer & Dodge, ail of Boston, Mass., for défendants. 

ANDERSON, Circuit Judge. The demurrer to this information 
raises simply the question as to whether Act Nov. 21, 1918, c. 212, 
40 Stat. 1045, prohibits the sale of nonintoxicating béer. The gov- 
ernment admits that the word "intoxicating" was omitted from the 
information for the purpose of raising, as a question of law, the righl 
to sell a nonintoxicating liquor commonly called béer. 

I am perfectly clear that no such strained construction should be 
given to this statute, which was passed for the purpose of "conserv- 
ing the man power of the nation, and to increase efficiency in the pro- 
duction of arms, munitions, ships, food, and clothing for the Army 
and Navy," by prohibiting the use of intoxicating liquor as a beverage. 

If I were in doubt — as I am not — I should feel constrained to adopt 
the view of the Circuit Court of Appeals for the Second Circuit in 

Jacob Hofifman Brewing Co. v. McElligott, 259 Fed. 525, C. C. 

A. , affirming the décision of the District Court in 259 Fed. 321. 

This construction has also been adopted by the District Court of Mary- 
land. 

I may add that the serions purpose of Congress and of a large part 
of the voters of this country to prevent the use of intoxicating liquors 
as a beverage ought not to be attempted to be made ridiculous by an 
absurd misconstruction of this statute. This case is no "liquor case." 

Demurrer sustained. 

<g=>Foi otber cages see same topic à KBY-NUMBEIR in ail Key-Numbered Dtgests & ladezes 



CG4 2G0 FEDERAL REPORTER 

INTERNATIONAL PAPEB CO. T. BURRIIili. 

(District Court, D. Massachusetts. September 19, 1919.) 

No. 1060. 

1. Taxation <ê=5541 — Tax paid undeb deastio stattjte paid undeb implieb 

DX7BES8. 

A tax Imposed by statute contalnlng drastic penalties, for noiipnyment 
and paid under protest, Is paid under implied duress. 

2. Taxation <S=s5542, 543(4) — Right qf action lies against collectob to be- 

oovEB taxes paid undee dubess. 

Unless and except as raodified by statute, the common-law right of ac- 
tion for money had and reeeived lies against a tax collecter to recover 
taxes illegally coUected and paid under protest, and it is no défense that 
défendant bas paid such taxes into the state treasury. 

3. COUBTS ©=>363 — NONRESIDENTS CANNOT BE DEPKIVED BY STATTJTE OF EIGHT 

TO BECOVEB TAXES PAID UNDEE DUKESS. 

Cltlzens of other states cannot be deprived by a statute of a state ot 
tbeir right through the fédéral courts to enforce their comiuon-law rerncdy 
for recovery of taxes illegally exacted by the state. 

At Law. Action by the International Paper Company against 
Charles L,. Burrill. Judgment for plaintiff. 

Charles A. Snow, Frank T. Benner, and William P. Evearts, ail of 
Boston, Mass., for plaintiff. 

Henry C. Attwill, Atty. Gen., and William Harold Hitchcock, Asst. 
Atty. Gen., of Massachusetts, for défendant. 

ANDERSON, Circuit Judge. This is an action for money had and 
reeeived, brought by the plaintiff, a foreign corporation, against the 
défendant, who was and is treasurer of the commonwealth of Massa- 
chusetts, to recover taxes paid by the plaintiff to the défendant on May 
22, 1916, under the provisions of statutes held by the Suprême Court 
of the United States in International Paper Co. v. Massachusetts, 246 
U. S. 135, 38 Sup. Ct. 292, 62 L.Ed. 624, Ann. Cas. 1918C, 617, un- 
constitutional. This tax was paid under protest and under alleged 
implied duress. 

[1j Under the Massachusetts act (St. 1909, c. 490, pt. 3, § 70) a 
pétition was brought by the plaintiff in the Suprême Judicial Court 
of Suffolk county against the commonwealth of Massachusetts to re- 
cover this tax. This pétition was on the plaintiff's motion dismissed 
without préjudice in January, 1919, because, under the holding of 
the Suprême Judicial Court of Massachusetts in International Paper 
Co. V. Commonwealth, 232 Mass. 7, 121 N. E. 510, the failure to make 
service within six months after payment, required by said section 70, 
was fatal to the maintenance of said pétition. The plaintiff, therefore, 
now has no légal remedy against the commonwealth of Massachusetts 
to recover such tax. The présent question is whether this action can 
be maintained against the défendant personally to recover money paid 
in response to demands now admittedly illégal. Stat. 1909, c. 490, pt. 
3, §§ 56, 58, and 59, provides drastic penalties for the nonpayment of 

^saFoT otber cases see saine topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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such taxes. Clearly, under thèse statutes, upon the agreed facts, a find- 
ing o£ implled duress is warranted, and, I think, required. See Atchi- 
son, etc., Railway Co. v. O'Connor, 223 U. S. 280, 286, 32 Sup. Ct. 
216, 217 (56 L. Ed. 436, Ann. Cas. 1913C, 1050) where Mr. Justice 
Holmes says as to such payments that "courts sometimes, perhaps, 
hâve been a little too slow to recognize the implied duress under which 
payment is made." 

The plaintiff's counsel contends that in cases of payment under 
implied duress protest is not required. It is unnecessary to rule on 
this point, for it appears that this tax was paid under protest. The 
défendant, then, obtained money from the plaintiff without légal right, 
o£ which the défendant was duly notified, and under implied duress. 
Although the défendant acted entirely in good faith and under the color 
of office, the statutes under which he obtained the plaintiff's money 
are absolutely void. In law, his acts were wrongful. 

"A vold act Is nelther a law nor a command. It Is a nulllty. It confers no 
authority. It afifords no protection. Wlioever seelcs to enforce unconstitu- 
tlonal statutes, or to justify under them, or to obtain Immunity through them, 
falls In his défense and In his claira of exemption from suit." Mr. Justice 
Lainar, in Hopkins v. Clemson Collège, 221 U. S. 636, 644, 31 Sup, Ct. 664, 
657 (55 L. Ed. 890, 35 L. R. A. [N. S.] 243). 

[2] The défense mainly relied on is that the défendant did not per- 
sonally receive and retain the plaintiff's money, but turned the same 
over, as in duty bound under the statutes of the commonwealth of 
Massachusetts, into the treasury of the commonwealth. But the fact 
that the check in question may not hâve been handled by the défendant, 
or even known to him, is, in my view, immaterial. It was handled by 
his agent, and he was bound to know that the plaintiff was paying to 
him under protest money that it claimed he was not entitled to receive. 
He therefore received it and caused it to be deposited in the treasury 
of the commonwealth at his péril. 

"If any person gets money Into his hands illegally, he cannot discharge him- 
eelf by paying it over to another." tord BUenborough, In Townson v. Wilson, 
1 Camp. S96. 

Neither he nor the commonwealth had any right to receive or retain 
Ihis money. It was paid to him by the plaintiff under duress and in 
terror of penalties provided in the statute, supra. 

A leading case dealing with the principles hère involved is that of 
Elliott V. Swartwout, 10 Pet. 137, 9 L. Ed. 373. 

This was an action for money had and received against the collecter 
of the port of New York to recover certain duties f ound to hâve been 
illegally exacted by the collector from an importer. As to a part of the 
duties sought to be recovered, the collector had "received the money in 
the ordinary and regular course of his duty, * * * paid it over 
into the treasury, and no objection made at the time of payment, or at 
any time before the money was paid over to the United States." The 
court held that this must "be considered as a voluntary payment, by 
mutual mistake of law ; and, in such case, no action would lie to re- 
cover back the money." 



666 260 FEDERAL RBPOKTER 

As to another part of the tax collected, the payer having at the time 
of payment given notice to the collector that the duties charged were 
too high, that he paid to get possession of his goods and intended to sue 
him to recover back amount erroneously paid, the court held this not 
to be a voluntary payment, but that an action for money had and receiv- 
ed would lie against the collector, citing among other authorities Irving 
V. Wilson, 4 T. R. 485 ; Greenway v. Hurd, 4 T. R. 553 ; Sadler v. 
Evans, 4 Bur. 1984; Snowdon v. Davis, 1 Taunt. 358; Clinton v. 
Strong, 9 Johns. 369; Hearsey v. Fruyn, 7 Johns. (N. Y.) 179; Frye 
V. lyockwood, 4 Cow. (N. Y.) 454. The protest in the présent case was, 
in m^ view, enough ; it was not necessary for the plaintifï therein to 
threaten the défendant with a personal suit, in order to prevent the 
payment from being a voluntary one, assuming for the moment that 
protest is, in cases of implied duress, necessary. 

A similar question came before the Suprême Court in Cary v. Cur- 
tis, 3 How. 236, 11 L. Ed. 576. This also was an action against the 
collector of the port of New York to recover duties f ound to hâve been 
illegally collected. The majority of the court held, by Mr. Justice Dan- 
iel, that the Act of March 3, 1839, c. 82, 5 Stat. 339, requiring the col- 
lector of customs to place money collected to the crédit of the treasury 
of the United States and authorizing application by the aggrieved tax- 
payer to the Secretary of the Treasury, eut oflf the comnion-law right 
of action for money had and received against coUectors of customs. 
From this construction of the statute Justices Story and McLean dis- 
sented, contending that the majority had misconstrued the act; also 
that, construed as the majority did construe it, it was unconstitutional. 
Apart from the statute, ail the Justices were of the opinion that ac- 
tion for money had and received would clearly lie against the collector. 
That the minority of the court construed the act as Congress intended 
it to be construed appears from the facts stated by Mr. Justice Mat- 
thews in Arnson v. Murphy, Collector, 109 U. S. 238, 240, 3 Sup. Ct. 
184, 186 (27 E. Ed. 920). It is there pointed out that after the Su- 
prême Court held in Cary v. Curtis that the légal efïect of the act of 
March 3, 1839, "was to take from the claimant ail right of action 
against the collector, by removing the ground on which the implied 
promise rested. Congress, being in session at the time that décision 
was announced, passed the explanatory act of February 26, 1845, 
which, by législative construction of the act of 1839, restored to the 
claimant his right of action against the collector, but required the pro- 
test to be made in writing at the time of payment of the duties alleged 
to bave been illegally exacted, and took from the Secretary of the 
Treasury the authority to refund conferred by the act of 1839. 
* * *" It certainly is significant that Congress restored a right 
of action against fédéral officiais acting ultra vires. 

Thèse authorities make it clear that, unless and except as modified 
by statute, the common-law right of action for money had and re- 
ceived lies against a tax collector to recover taxes illegally collected, 
with notice that they are not paid voluntarily, but under protest ; du- 
ress, express or implied, may make protest unnecessary, as already 
noted. 
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Compare Lincoln v. Worcester, 8 Cush. (Mass.) 55, 61, 

In Erskine v. Van Arsdale, 15 Wall. 75, 77 (21 Iv. Ed. 63), the court 

sa3's : 

"Taxes lllegally assessed and paid may always be recovered back, If the 
collecter understands from the payer that the taxes are regarded as illégal 
aud that suit wUl be instltuted to coropel the refunding o£ them." 

De Lima v. Bidwell, 182 U. S. 1, 21 Sup. Ct. 743, 45 L. Ed. 1041, 
was also an action against the collector of the port of New York to 
recover duties alleged to hâve been illegally exacted and paid on cer- 
tain importations of sugar from Porto Rico after cession to the Unit- 
ed States. On page 177 et seq. of 182 U. S., 21 Sup. Ct. 743, 45 L. 
Ed. 1041, the court deals with the question whether the legality of 
the duties can be tested in this form of action and answered in the 
affirmative. 

See, also, Pacific Whaling Co. v. United States, 187 U. S. 447, 453, 
23 Sup. Ct. 154, 47 L. Ed. 253; State Railroad Tax Cases, 92 U. S. 
575, 613, 23 L. Ed. 663 ; Atchison, etc., Railway Co. v. O'Connor, 223 
U. S. 280, 287, 32 Sup. Ct. 216, 56 L. Ed. 436, Ann. Cas. 1913C, 1050; 
Gaar, Scott & Co. v. Shannon, 223 U. S. 468, 32 Sup. Ct. 236, 56 L. 
Ed. 510; Meek v. McClure, 49 Cal. 623; Van Buren v. Dov/ning, 41 
Wis. 122. 

In Lamborn v. County Commissioners, 97 U. S. 181, 185, 186 (24 
L. Ed. 926), it is said : 

"Under this rule, illégal taxes or other public exactions, paid to prevent such 
seizure or remove such détention, may be recovered back, unlesa prohibited by 
some statutory régulation to the contrary." 

[3] But in dealing virith the rights of a citizen of another state, the 
"statutory régulation" which will bar his right cannot, in my view, 
be the enactment of the commonwealth of Massachusetts. Citizens of 
other States cannot be deprived by enactments of the commonwealth 
of Massachusetts of their right through the fédéral courts to enforce 
common-law remédies. 

See Cunningham v. Maçon, etc., R. R. Co., 109 U. S. 446, 452, 3 
Sup. Ct. 292, 296 (27 L. Ed. 992), where the court said : 

"Another class of cases Is where an individual Is sued In tort for some act 
Injurious to another in regard to person or property, to which his défense 
is that he has acted under the orders of the govemment. 

"In thèse cases he is not sued as, or because he is, the ofBcer of the govem- 
ment, but as an individual, and the court is not ousted of jurlsdiction beeause 
he asserts authority as such officer. To make out his défense he must show 
that his authority was suffldent in law to protect him. See Mitchell v. Har- 
mony, 13 How. 115 [14 L. Ed. 75] ; Bâtes v. Clark, 95 U. S. 204 [24 L. Ed. 
471] : Meigs v. McClung, 9 Cranch, 11 [3 L. Ed. 639] ; Wilcox v. Jackson, 13 
Pet. 498 [10 L. Ed. 264] ; Brown v. Huger, 21 How. 305 [16 U Ed. 125] ; Griaar 
T. McDowell, 6 Wall. 363 [18 L. Ed. 863]." 

In Massachusetts, actions to recover illégal taxes hâve common- 
ly been brought directly against the cities and towns receiving them, 
beeause such municipal corporations may be sued on common-law prin- 
ciples ; whereas the commonwealth may be sued only with its express- 
ed consent. Compare Lincoln v. Worcester, 8 Cush. (Mass.) 55, where 
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Chief Justice Shaw in 1851 reviewed many of the earlier cases; 
also Preston v. Boston, 12 Pick. 7; Stetson v. Kempton, 13 Mass. 
272, 7 Am. Dec. 145 ; Harrington v. Gliddcn, 179 Mass. 486, 491, 61 
N. E. 54, 94 Am. St. Rep. 613. 

In Harrington v. Glidden, supra, 179 Mass. at page 492, 61 N. E. 
55, 94 Am. St. Rep. 613, Hammond, J., after reviewing many of the 
cases and the claim that the statutory remedy was exclusive, says : 

"Thèse and similar cases ail proceed upon flie princlple that an assessment 
made by assessors who hâve no Jurlsdiction Is not the assessment authorized 
by statute. It is no assessment at ail and Is absolutely void. As It is not 
the statutory proceeding, the statutory remedy Is not exclusive. Such an 
assessment, therefore, can be attacked collaterally in an action of tort against 
the assessors, where such an action will lie, or in an action agalnst the towu 
to recover back the money paid, or In defence to an action by the collector. 
Thèse gênerai remédies are not for those who are aggrieved by assessors act- 
tng within their jurlsdiction, but are allowable to redress wrongs inflieted 
by persons who prétend to be assessors, but who ar« not such, because acting 
without jurlsdiction." 

Compare Judson, Taxation (2d Ed.) §§ 650, 651. 

Clearly if, after the Suprême Court had held the Massachusetts 
statutes unconstitutional, the défendant and other state officiais had 
sought to collect the tax in question, application to this court for an 
injunction would hâve had to be sustained. Ex parte Young, 209 U. 
S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 h. R. A. (N. S.) 932, 14 
Ann. Cas. 764; Benedicto v. Porto Rican American Tobacco Co., 256 
Fed. 422, C. C. A. , decided in this circuit on March 19, 1919. 

Thèse décisions ail go upon the theory that the attempts of such 
oiificials to collect money or impose penalties under void statutes are 
wrongful and may do irréparable injury to the plaintiff. The injunc- 
tions run against the officiais, and not against the state, which is ex- 
pected to be the ultimate beneficiary of the taxes wrongfully exacted. 
If such acts of such officiais may be enjoined as personal wrongdoing, 
it is clear that, after performance, the wrongdoers may be held per- 
sonally liable to persons wronged. 

Unless this action can be maintained, the plaintiff is apparently reme- 
diless in the courts. In his brief for the défendant, learned counsel 
says : 

"When money has once been pald to the treasurer of the commonwealth, as 
In the case at bar, It is too late to Institute proeeedings as provided by the 
statute for Its recovery. The Législature alone has the power to détermine 
whether just and falr dealing requires its repayment." 

Thîs amounts to saying that the commonwealth of Massachusetts 
may, by equipping various officiais with apparent power under un- 
constitutional statutes, obtain from foreign corporations, and retain 
in its treasury, large sums of money, unless the Législature shall 
mercifully otherwise décide. 

Clearly the remedy provided under section 70 of St. 1909, c. 490, pt. 
3, may be changed at any time. Foreign corporations are, under that 
section, now limited to the short period of six months to bring their 
action in the state court. That period might, by the Législature of 
Massachusetts, be made even shorter, or the remedy abolished entirely. 
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No fédéral court can hold that the rights of foreign corporations or 
of oLher citizens of other states to recover money illegally obtained 
f rom them, through the implied duress of statutes held unconstitutional 
by the Suprême Court of the United States, shall lie at the mercy of 
the Législature of Massachusetts or of any other state. 

If, as the defendant's counsel claims, the only way to get the money 
out of the treasury of the commonwealth is through an act of the Lég- 
islature of Massachusetts, it is the défendant, who is legally in the 
wrong, and not the plaintifï, who should be remitted to that remedy. 
The plaintiff is entitled to a remedy in the courts of the nation. 

As the money was wrongfully obtained by the défendant through 
implied duress, and as it is no défense that the défendant has paid the 
money into the treasury of the commonwealth, there must be judgment 
for the plaintifï for the amount of the tax, with interest thereon from 
the date of payment, May 22, 1916. 

Judgment accordingly. 



PENDAB T. EMPIRE GAS & FUEL CO. 

(District Court, S. D. Texas. Oetober 9, 1919.) 

No. 279. 

Bemoval of causes <®=29 — For diveesitt of citizenship in suit in btatk of 
which neitheb paett is citizen. 

A suit brought in a state court of a state of whlch neither plainUfC nor 
défendant Is a citizen or résident is not removable on the ground of di- 
versity of citlzenship over the objection of plalntlfC. 

At Law. Action by Oliver S. Pendar against the Empire Gas & Fuel 
Company. On motion to remand to state court. Motion granted. 

Sam Streetman, of Houston, Tex., for the motion. 
A. D. Dyess, of Houston, Tex., opposed. 

HUTCHESON, District Judge. This is a motion to remand to the 
district court for the Fifty-Fifth judicial district of Harris county, 
Tex., the above styled and numbered cause. The sole ground of re- 
moval is diversity of citizenship, while the ground of the motion to re- 
mand is that the plaintiff and défendant, while résidents and citizens of 
différent states, are neither of them résidents of the state of Texas, or 
of the Southern district thereof. The plaintiff is a citizen of the state 
of South Dakota. The défendant is a corporation incorporated under 
the laws of Maine, and therefore a citizen, and, for jurisdictional pur- 
poses, a résident, of the state of Maine. It is conceded by counsel for 
the respondent that, were this suit brought in this district by original 
process, this court could not, under section 1033, Comp. St., since nei- 
ther of the parties réside hère, entertain jurisdiction without consent of 
both parties to the proceeding. But he contends that the removal stat- 
ute (section 1010), authorizing the removal of a cause by a nonresident 
défendant into the District Court of the United States for the proper 

€=»For other cases see same toplc £ KBY-NUMBER lu ail Key-Numbered I/lgest» & Indexes 
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district, is not limited or qualified by section 1033, but gives to a de- 
fendant the absolute right to remove any case into the fédéral district 
having jurisdiction over the place where the suit is brought in the state 
court, provided only the défendant is a nonresident of that state and 
district. 

It is conceded further by counsel for défendant that the case of Ex 
parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, is author- 
ity against this contention, and that, if that case is the law of this case, 
the motion to remand must be sustained. They point, however, to the 
fact that of the three propositions in effect decided in the Wisner Case 
— that a suit can only be removed into the district where it could hâve 
originally been brought, that mandamus will lie to correct the improper 
action of a district court in taking jurisdiction, and that jurisdiction 
cannot be conferred by consent where the parties are citizens of dif- 
férent States and neither is a citizen of the state where the suit is pend- 
ing — the second and third hâve been overruled in Ex parte Hardin, 219 
U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392, and 
Ex parte Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 
14 Ann. Cas. 1164, respectively, and they déclare that the first is so 
wanting in merit as that certain of the inferior fédéral courts hâve al- 
ready refused to follow it. They call my attention to a lengthy opin- 
ion by Judge Cochran, of the Eastern district of Kentucky, in the case 
of L. & N. Railway Co. v. Western Union Telegraph Co., 218 Fed. 91, 
an opinion of Judge Ervin, of the Southern district of Alabama, while 
sitting in the Northern district of Texas, in the case of James v. Ama- 
rillo City Light & Water Co., 251 Fed. 337, and a dissenting opinion 
by Judge Learned Hand of the district bench of the Second circuit, in 
the case of Guaranty Trust Co. v. McCabe, 250 Fed. 704, 163 C. C. A. 
31. 

I am not disposed to deny the force of much of the reasoning in the 
opinions of those judges, but it appears to me that their views are more 
cogent as arguments for an amendment of the law than as really de- 
claring the law as it is written ; besides, I dérive little support from ar- 
guments ab inconvenienti. When a judge is able to say, "Ita lex scrip- 
ta," he has completed his inquiry and established a firm basis for his 
judgment. The effect of those cases is to déclare that, because it has 
been held that parties may waive the venue requirement of section 1033, 
which lies at the threshold of actual jurisdiction in any particular case, 
the plaintiff by bringing a suit in a state court puts it entirely in the 
power of the défendant to bring the matter into the fédéral court of 
the district where the suit is brought without Consulting or considering 
plaintiff's wishes in the premises. Judge Ervin even goes to the point 
of declaring that a plaintiff has no right at ail to be consulted as to the 
district to which the cause may be removed, and this is the effect, if 
not the verbiage, of the views of Judge Cochran and Judge Hand. 

This view is directly in conflict, not only with the holding, but with 
the reasoning, of the Suprême Court in Ex parte Moore, supra, where 
the removal was sustained upon the express ground that the plaintiff, 
after the case had been removed by the défendant, had appeared and 
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pleaded thus affirmatively, consenting to the jurisdiction of that court. 
Mr. Justice Moody, in Re Winn, 213 U. S. 464, 29 Sup. Ct. 516, 53 
L. Ed. 873, speaking for the court, says : 

"It is well settled that no cause can be removed from the state court to 
the Circuit Court of the United States unless it could orlginally hâve been 
brought ia the latter court." 

And again, construing Ex parte Moore, said on page 469 (29 Sup. Ct. 

519 [53 L. Ed. 873]): 

"That case slmply held that where there was a dlverslty of dtizenship, 
whlch gave jurisdiction to some Circuit Court, the objection that there was 
no jurisdiction in a particular district might be waived by appearing and 
pleading to the merits." 

I think both the disposition made by the Circuit Court of Appeals of 
Guaranty Trust Co. of New York v. McCabe, 250 Fed. 700, 163 C. C. 
A. 34, and the reasons which underlie it, are eminently correct. In that 
case it is said ; 

"It has long been settled that a défendant may Insist upon or walve his 
objection to venue, • • • but it is also settled by Ex parte Moore, 209 
U. S. 490, 506, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, that in 
a case where jurisdiction dépends upon dlverslty of citlzenship, • • * the 
plaintiff, in case of removal, also has the rlght to insist upon or waive his ob- 
jection to the jurisdiction because the district is mot the 'proper district' — 
that is, either the résidence of plaintiff or of défendant." (Italics mine.) 

Concurring in thèse views, I shall grant the motion to remand ; and 
it will be so ordered. 



UNITED STATES v. ONE-STRAND PEARL NECKLACE et al. 

SAME V. ONE TWO-STRAND PEARL NECKLACE et aU 

(District Court, S. D. New York. July 3, 1919.) 

CusTOMs DtrTiES <&=>130 — Violation of ctjstoms laws — Fobfeituee. 

The failure of the agent of an Importer to whom merchandise was In- 
trusted for carriage Into the United States to déclare it as instructed does 
not relieve his principal from Its forfeiture. 

Forfeiture Libels. Proceedings by the United States against one- 
strand pearl necklace and against one two-strand pearl necklace, with 
other articles in each libel. Judgment of forfeiture in each case. 

Julian Hartridge, Asst. U. S. Atty., of New York City. 
Melville J. France, of New York City, for claimant Stines. 
David S. Meyers, of New York City, for claimant Kahn. 

AUGUSTUS N. HAND, District Judge. Stines, one of the claim- 
ants, says that he gave the libeled diamonds which he claims to one 
Kahn to deliver to the Baroness Maydell, who was to take them to 
New York by the Scandinavian Line, and that he had cautioned her 
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to déclare the goods to the customs authorities. It appears that Kahn 
delivered them to her on the steamer, and she ref used to be responsible 
for them and redelivered them to Kahn, who failed to déclare them. 
The question is whether, under thèse circumstances, they are sub- 
ject to forfeiture. In the case of United States v. 11501/^ Pounds of 
Celluloïd, 82 Fed. 627, 27 C. C. A. 231, the Circuit Court of Appeals 
for the Sixth Circuit held that a warehouseman, who fraudulently and 
for his own gain took goods stored in his warehouse, which belonged 
to a third party, and smuggled them into this country, was a mère 
trespasser, and that, as the owner was not importing them at ail, they 
were not subject to forfeiture for violation of the customs laws. 

Hère not only was Kahn originally in lawful possession of the 
goods, but he was authorized to take one step in their importation by 
delivering them to the Baroness Maydell, who was going with him 
on the steamer. It would tend to defeat the efficient administra- 
tion of the act (Act Oct. 3, 1916, c. 16, 38 Stat. 114) if an importer 
by the failure of his agent on the very steamer which carried his goods 
to carry out his directions to deliver the goods to another agent could 
escape forfeiture. A further logical step would be that the neglect of 
a single agent to carry out the owner's directions to déclare the goods 
would constitute a défense to forfeiture. Such a rule would give rise 
to ail sorts of fraudulent défenses. 

In the présent case, if Kahn was the agent, the owner was bound 
by his failure to déclare. If he was not the agent, after he once de- 
livered the goods to the Baroness Maydell, she was the agent, and 
Kahn was merely her custodian, and her failure to déclare bound the 
owner. On no proper theory can the neglect of this agent, who is 
once given goods in process of importation, relieve the owner from 
forfeiture. 

As the one-strand pearl necklace in libel 1 would only be free of duty 
if Stines was a person arriving in this country, the purely personal 
privilège afforded by section 1, Free 'List, par. 642 (Comp. St. § 5291) 
is inapplicable, and forfeiture is inévitable. Kahn, who is the claim- 
ant of the other articles in libel 1, waived his claim at the trial, so 
that a verdict of forfeiture is directed as to ail the merchandise in 
that case. 

As to the claims of Stines to the two-strand pearl necklace, the lava- 
liere, and the ring in the second libel, ail but the ring are in the same 
predicament as the jewelry he claimed in libel No. 1. The ring he 
says was given him by his f ather, and he claims it is free as of American 
manufacture. The expert testified that the setting was Russian, and 
Stines, in his déposition to the State Department, on August 15, 1918, 
made no such claim as he is now making. He apparently stated that the 
jewelry in gênerai was purchased through the so-called "Thieves' Mar- 
ket," in Petrograd, and was the property of Mrs. Stines. The testimony 
may possibly only hâve referred to Stines' other jewelry, but in view of 
the whole situation, and in particular his statement then that ail the 
jewelry being discussed was not his property, but belonged to Mrs. 
Stines, I do not think he can support his position as claimant, and a ver- 
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dict of forfeiture must be directed as to the first three items in libel 2. 
It is to be further noted that the ring was brought in by Kahn in the 
same pouch with the necklace and lavaliere, so that ail must be forfeited 
together. Paragraph H, § 3, of Tariff Act. 

The other articles in libel 2 are claimed by Kahn. No. 4 Kahn says 
was given him by his mother. It was set abroad, and could, if this 
story is true, be admitted only on proof of identity, which he did not 
furnish. Paragraph 404 Tariff Act. It should therefore hâve been 
declared, and the failure to do this rendered items 4 to 9, which were 
ail in a single package, to wit, the jewel box, subject to forfeiture. 
Moreover, the appraisals would indicate that thege articles (5 to 9) 
far exceeded in value the $100 exemption allowed for personai effects 
acquired abroad. 

No. 10 is a jeweled cigarette case, which Kahn says was given him 
by a friend some years before. He brought it in, without déclaration, 
on his person. Both Mr. and Mrs. Stines said that Kahn purchased 
such articles, and in view of his gênerai conduct his testimony is not 
to be credited. No. 11 is explained by Kahn in the same way as 
No. 10. and must take the same course. 

No. 12 is said by the mother and brother, as well as by Kahn, to 
hâve belonged to Kahn's father, and was worn by him. The expert 
from Tiffany's said it was a Russian setting. In view of Kahn's rec- 
ord, and the business he was pursuing of buying jewelry in Russia, I 
think he has not supported the burden of proof required of him, and 
this family story is not to be believed. 

A verdict of forfeiture is directed as to ail the articles claimed by 
Kahn in libel 2. 
260 F.— 43 
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FIRST NAT. BANK OF CANTON, PA., v. WILLIAMS, Comptroller of 

the Currency. 

(District Court, M. D. Pennsylvanie. October U, 1919.) 

No. 27S. 

1. Courts ®=»344 — Service or PBOCBas outside or distbiot oan be made onlt 

TTNDEB STATUTE. 

Service of process of a fédéral court outside the district in whlch suit la 
brought can be made only by authority of spécial statutory provision. 

2. CouBTS <S=270 — Suit bt bank against Compteolleb of Cuebency must 

BE BEOUOHT IN DISTRICT OE COMPLAINANT. 

Judicial Code, §§ 24 (16), 49 (Comp. St §§ 991[16], 1031), provlding that 
a suit brought by a national bank to enjoin the Comptroller of the Cur- 
rency under tlie provisions of the National Banking Act shall be brought 
in the district where the bank is located, relate only to suits brought un- 
der Rev. St. § 5237 (Comp. St. § 9S24), and a suit by a national bank to 
enjoin acts by the Comptroller alleged to be in excesa of hls authority is 
one under the gênerai equity jurisdiction of the court, and can only be 
maintained in the district of which défendant Is an inhabitant. 

In Equity. Suit by the First National Bank of Canton against 
John Skelton Williams, Comptroller of the Currency. On motions 
by défendant to quash return of service and to dismiss for want of 
jurisdiction. Motions granted. 

John B. Stanchfield, Charles Collin, and Henry F. WolflF, ail of New 
York City, and John P. Kelly and M. J. Martin, both of Scranton, 
Pa., for complainant. 

La Rue Brown, Jesse C. Adkins, and M. C. Elliott, ail of Wash- 
ington, D. C, and Rogers L. Burnett, of Scranton, Pa., for défendant. 

WITMER, District Judge. The First National Bank of Canton, 
Bradford county, Pa., brought this bill in equity to enjoin John Skel- 
ton Williams, Comptroller of the Currency, from alleged threatened 
in jury said to resuit from certain methods employed in the examina- 
tion of the complainant bank, and in insisting upon spécial reports 
said to be ruinous and unauthorized by law. The bill arraigns the 
défendant with exceeding and abusing his lawful powers, or in exer- 
cising such powers arbitrarily, fraudulently, and for improper and il- 
légal purposes, thereby threatening irréparable injury, and it seeks 
control of defendant's future action. The title of the suit was orig- 
inally directed against the défendant Williams personally, but the 
body of the bill disclosed a suit charging Williams as Comptroller. 
On motion an amendment of the title corresponding to this effect was 
allowed. 

Upon filing of the bill a restraining order was granted ex parte, and 
a rule was entered to show cause why a preliminary injunction should 
not issue. The défendant, Williams, being a citizen of Virginia and 
résident of the District of Columbia, and not to be found within this 

«SssFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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district, copies of the subpœna were lianded to the United States at- 
torney of the district, and others were mailed to the defendant's of- 
ficiai résidence in the District of Columhia. The défendant appeared 
specially for the sole purpose of objecting to the jurisdiction, and 
moved to quash the retum of service and to dismiss the proceeding 
for lack of proper service. The motions were denied, and, after 
filing also the usual motion to dismiss the bill for want of equity, 
the défendant filed affidavits, and the hearing proceeded on affidavits 
of the parties on the rule for a preliminary injunction. 

Since hearing further argument of counsel, and upon careful ex- 
amination of their briefs and the authorities presented, I hâve reached 
the conclusion that it was error to deny defendant's preliminary mo- 
tions. The defendant's contention that this court has not acquired and 
cannot acquire jurisdiction in this case, either, in view of the manner 
of attempted service, over the person of the défendant or over the 
subject-matter of the cause, must be affirmed. 

[1] Service of process outside the district in which suit is brought 
is warranted only by authority of spécial statutory provision. Green 
v. Railway Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916. In Cely 
v. Griffin (C. C.) 113 Fed. 981, the rule and its exceptions were clearly 
indicated as follows: 

"The gênerai rule is that the Circuit Court for each district sits in and for 
that district, and the process of a Circuit Court cannot be served without the 
district in which it is established without the spécial authority of law, there- 
for. Toland v. Sprague, 12 Pet. 300, 9 L. Ed. 1093. The only case where this 
rule is not in force is when tbere is suit in equity cammenced in any court of 
the United States to enforce any légal or équitable lien or claim agalnst real 
or Personal property within the district where such suit is brought, and one 
or more of the défendants is not an inhabltant of or found within said dis- 
trict, the court can maUe an order requiring such défendant to appear, an- 
swer, or demur on a day certain — said order to be served on said absent de- 
fendant, if practicable; if not, to be published (Rev. St. U. S. § 738 [Comp. 
St. § 10.39]) ; and also the case of an action brought for the infringement of 
a patent. (Noonan v. Athletic Club [C. C] T5 Fed. 334)." 

[2] But it is asserted by plaintifï that such exceptional provision 
authorizing the bringing of this suit is found in sections 24, clause 16 
(U. S. Comp. Stat. § 991), and 49 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1100 [U. S. Comp. Stat. § 1031]), wherein it is 
provided as follows: 

"Sec. 24. Original JuriadicHon. — The district courts shall hâve origi- 
nal jurisdiction as follows: * » * 

"Sixteenth. * • * Of ail suits brought by any banklng association es- 
tablished in the district for which the court is held, under the provisions of 
title 'National Banks,' Revised Statutes, to enjoln the ComptroUer of the 
Ourrency, or any recelver acting under bis direction, as provided by said 
title. And ail national banklng associations established under the laws of the 
United States shall, for the purposes of ail other actions by or against 
them, real, Personal, or mixed, and ail sults in equity, be deemed dtizens of 
the States in which they are respectively located." 

"Sec. 49. Proceedings to enjoin ComptroUer of the Citrrency. — AU proceed- 
Ings by any national banklng association to enjoin the ComptroUer of the 
Currency, under the provisions of any law relatlng to national banklng asso- 
ciations, shall be had in the district where such association is located." 
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The injunction proceedings mentioned in thèse provisions are such 
as are expressly authorized and provided for by statute pertaining to 
national banks. From an examination of the subject it appears that 
the only provision made authorizing such proceedings does not apply 
to injunction proceedings to enjoin the Comptroller as in the case at 
bar attempted, but to restrain him under certain circumstances when 
proceeding against such bank for alleged refusai to redeem its circu- 
lating notes, as provided in section 5237, Revised Statutes (Comp. 
St. § 9824), foUowing: 

"Whenerer an association against whlch proceedings hâve been instituted, 
on account of any alleged refusai to redeem Its clreulatlng notes as aforesald, 
dénies having failcd to do so, It may, at any tlme within ten days after It bas 
been notifled of the appointment of an agent, as provided in section 5227, 
apply to the nearest circuit, or district, or territorial court of the United States 
to enjoln further proceedings in the premises; and such court, after clting 
the Comptroller of the Currency to show cause why further proceedings 
should not be enjoined, and after the décision of the court or finding of a 
jury that such association has not refused to redeem Its circulating notes, 
when legally presented, in the lavpful money of the United States, shall make 
an order enjoining the Comptroller, and any recelver acting under bis direc- 
tion, from ail further proceedings on account of such alleged refusai." 

While interesting and often of much assistance in construing stat- 
utes, a review of the chronological législation following National Bank 
Act June 3, 1864, c. 106, §§ 50-57 (13 U. S. Stat. pp. 115-117), as 
well as considération of the original act itself which bears the provi- 
sions of section 5237, Rev. Stat. under section 50, as also section 49 
of the Judicial Code under section 57 (Comp. St. § 1031), does not 
évince any conclusion on the part of Congress to authorize any other 
proceeding than that clearly expressed by the provision quoted. That 
there may be proceedings maintained against the Comptroller, as well 
as against other public officiais, to restrain action said to be unauthor- 
ized by statute, as hère attempted, is not doubted, but when so sued 
it cannot be said that such proceeding is one arising under the provi- 
sions of the National Banking Act. It would merely amount to the 
ordinary suit in equity to restrain his unwarranted conduct in the 
exercise of officiai action as in the case of Philadelphia Co. v. Stim- 
son, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. Ed. 570; American School 
of Magnetic Healing v. McAnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 
1,. Ed. 90, whereof, as was said in the latter case by Mr. Justice Peck- 
ham, "the courts generally hâve jurisdiction to grant relief." 

The questions hère raised were fully discussed by Judge Woodruff 
in Van Antwerp v. Hulburd, 7 Blatchf. 426, Fed. Cas. No. 16,826. 
Action was brought in the Northern district of New York by Van 
Antwerp, as assignée of the interest of the National Bank of Unadilla 
in certain bonds deposited with the Treasurer of the United States, 
against Hulburd, Comptroller of the Currency, and others, to compel 
the Comptroller and the Treasurer to disclose what disposition had 
been made of the bonds, and to obtain a decree directing thèse offi- 
cers as to their duty and authority as to said bonds. Referring to the 
fifty-seventh section of the act of 1864, now section 49 of the Judi- 
cial Code, the court said: 
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"But there is a proviso to the fifty-seventh section, which, It Is claimed, 
warrants the présent suit. Tbat proviso is in thèse terras : 'Provided, how- 
ever, that ail proceedings to enjoin the ComptroUer uiider thls act. shall be 
had in a Circuit, District, or territorial court of the United States, held In 
the district in which tlie association is located.' It is argued that, because the 
présent suit is brought to obtain an injnnetion, and appertains to the alleged 
rights of the plaintliï to bonds deposited in pursuance of the Act, fhercfore 
thls proviso déclares that this suit shall be brought in this or some other féd- 
éral court, and, by necessary implication, glves this court jurisdiction to sum- 
mon the ComptroUer, if not also the Treasurer of the United States, to ap- 
pear therein and answer. This is a violent construction, I think, to the lan- 
guage of a proviso which is in the form of limitation, not of affirmative au- 
tborlzation, and bas, I think, no such meaning. What are the proceedings 
wbieh may be had to enjoin the ComptroUer 'under this act'î No section pro- 
vides for or refers to such a suit as the présent." 

Considering various sections of the act of 1864, the court came to 
speak of section 50, and of the proviso thereto, asserting that the 
efïect of this proviso was limited to the particular case where the 
ComptroUer appointed a receiver for a national bank on the ground 
that it has refused or failed to pay certain notes, and suggested that 
in those cases it was important that a bank should hâve a speedy and 
convenient means of correcting the possible mistaken décision of the 
ComptroUer, concluding its discussion by saying: 

"I tind no other cireumstances In which proceedings to enjoin the Comp- 
troUer under the act are authorized by it. * * * What I mean to say is 
that such a case is not provided for in the act in question, save as above stat- 
cd and commented upon ; and the court must seek its jurisdictional power 
over the subject-matter, and over the persons of the défendants, In some 
source other than the Act referred to." 

While section 56 of the act of 1864, now section 380, Rev. Stat. 
(Comp. St. § 556), directs that the several United States Attomeys 
of the district shall conduct suits in which the United States or its 
officers or agents shall be parties, it will be noted that the suits and 
proceedings in which the district attorney is authorized to act are 
limited to suits and proceedings arising out of the provisions of this 
act; that is, the act of 1864. This provision, în effect, has no ten- 
dency to enlarge the jurisdiction of the court in respect of suits 
brought; it merely serves to indicate, as is plainly expressed, that 
where suits are properly brought arising out of the provisions of the 
Banking Act, and the government or its agents are parties, the dis- 
trict attorneys shall conduct the proceedings on their behalf. It is 
not doubted but that the proceedings under the provisions to which 
référence is made are those provided for in section 50 of the act, 
having to do purely with ihe officiai acts, exercised in good faith and 
within the discrétion of the officer. Where the action is one directed 
against the officer for misfeasance, or conduct without the statute, it 
seems not likely to expect that the Congress would provide means 
v.'hereby the proceedings would be conducted, nor does it seem prob- 
able that it would be supposed that the officer would be always satis- 
fied to accept such proffered assistance. Being in the nature of a 
Personal suit, it is altogether natural that he would not be satisfied 
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short of conducting his own proceeding. In the event and under the 
circumstances there is no reason why the Comptroller, when so charg- 
ed, should not hâve the benefit of the jurisdiction to try his suit as 
generally provided by statute. If so, this court could not entertain 
the présent suit. 

Such suit being without any of the exceptions mentioned in the Ju- 
dicial Code, section 51 (Comp. St. § 1033) thereof is controUing. Un- 
der it: 

"No dvll suit shall be brought In any District Court agalnst any person by 
any original process or proceeding In any other district than that whereof 
he is an inhabitant; but where the jurisdiction is founded only on the fact 
that the action is between citlzens of différent States, suit shall be brought only 
in the district of the résidence of elther the plaintiff or the défendant" 

If jurisdiction is said to be founded upon the latter provision, that 
of diverse citizenship alone, the reply is that the défendant has not 
been brought into court upon the service attempted; if upon the 
former, it being conceded that jurisdiction is founded, not alone on 
diverse citizenship, but also on the ground that a fédéral question 
being involved, which is the case hère, as appears from the alléga- 
tions in the bill, suit can only be brought in the district of the rési- 
dence of the défendant. Cound v. Atchison, Topeka & Santa Fé Ry. 
Co. (C. C.) 173 Fed. 527; Whittaker v. Illinois Central R. Co. (C. 
C.) 176 Fed. 130. 

Looking at the matter from any and every angle presented by the 
plaintiff, this suit cannot be hère entertained. The defendant's sev- 
eral motions to quash the service and to dismiss for want of jurisdic- 
tion are reinstated and allowed. 

The bill is accordingly dismissed. 
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SMITH V. BABCOCK & WILCOX CO. et aL 

MORTON V. SAMB. 

(District Court, N. D. Ohio, E. D. October 3, 1919.) 

Nos. 9987, 99S8. 

COTJBTS <S=a314 — JUEISDICTION OF ACTION AG AINSI KAILBOAD tTNDEE FEDEEAI, 
CONIBOL. 

Under Fédéral Contre! Act, § 10 (Comp. St. 1918, § 3115% j), an action 
to enforce a liabllity Incurred In the opération of a rallroad whlle under 
fédéral controi may be maintained in sucli courts, and only sucb courts, 
as would bave had jurisdiction in tbe absence of fédéral controi, and the 
citizenship of the railroad conipany, and not of the Director-General, dé- 
termines the jurisdiction of a fédéral court. 

At L,aw. Actions by Thomas H. Smith, administrator, and by W. 
A. Morton, administrator, against the Babcock & Wilcox Company 
and Walker D, Hines, Director-General of Railroads, operating the 
Akron & Barberton Belt Railroad Company. On motions to dismiss 
for want of jurisdiction. Motions sustained. 

Newcomb, Newcomb, Nord & Chapman, of Cleveland, Ohio, for 
plaintiffs. 

Allen, Waters, Young & Andress, of Akron, Ohio, for défendants. 

WESTENHAVER, District Judge. Défendants, appearing spe- 
cially for the purpose, move to dismiss for want of jurisdiction. The 
amended pétitions show that the plaintiffs are citizens and résidents 
of the State of Ohio ; that the défendant the Babcock & Wilcox Com- 
pany is a citizen and résident of some state other than Ohio; that 
Walker D. Hines, the Director-General of Railroads and operating 
as such the Akron & Barberton Railroad lines, is a citizen of some 
State other than Ohio. The citizenship of the railroad company, the 
owner of the lines, is not stated, but in argument it was said without 
contradiction that it was a corporation organized and existing under 
the laws of the state of Ohio, and is therefore a citizen of the state 
of Ohio. In view of the settled rule that ail facts necessary to give 
jurisdiction must affirmatively appear, it foUows that for purposes 
of this motion it must be assumed that the railroad company is a 
citizen aiso of the state of Ohio. 

Counsel for plaintiffs urge that the personal résidence and citizen- 
ship of Walker D. Hines as an individual is controlling. In support 
of this contention is cited the well-known Une of cases holding that 
the Personal citizenship of an administrator or trustée is to be taken 
as determining the diversity of citizenship, and not the citizenship and 
résidence of the décèdent or beneficiary. This contention, if tenable, 
proves too much. In that event Walker D. Hines could not be sued 
at ail in Ohio in thèse or similar actions, for the reason that process 
could not be served on him. When the défendant is a person, and 
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not a corporation, service must be made on him personally or by leav- 
ing a copy at his usual place of résidence. Gen. Code Ohio, § 11286. It 
is only when the défendant is a railroad corporation that service may 
be had upon a regular ticket or freigiit agent, or, if there be no such 
agent, then upon a conductor in charge of any train or car. Gen. Code, 
§ 11288. It is only when the défendant is a foreign corporation that 
service may be made upon a managing agent within the state. Gen. 
Code, §11290. It follows that, if Walker D. Hines is to be regardeû 
as sustaining the same relation to the cause of action and to the rail- 
road Company défendant as an administrator or trustée, no provision 
is made by law for serving process in actions upon him in Ohio. Even 
the remedy by attachment, which is permitted against other nonresi- 
dent défendants, would not be applicable, for the reason that section 
10, Act March 21, 1918, c. 25, 40 Stat. 456 (Comp. St. 1918, § 
3115%j), known as the Fédéral Control Act, prohibits the levying of 
any process, mesne or final, upon any property under fédéral control. 
Furthermore, attachment is not a means whereby original jurisdiction 
can be obtained in actions brought in fédéral courts. Cleveland & 
Western Coal Co. v. J. H. Hillman & Sony Co. (D. C.) 245 Fed. 200. 

Counsel for défendant Walker D. Hines, Director-General, urges 
that this action is essentially one against the United States, and that, 
inasmuch as the United States is not a citizen of any state, the 
requisite diversity of citizenship does not exist. In support of this 
contention is cited Northern Pacific Railroad Co. v. State of North 
Dakota (United States Suprême Court, decided June 2, 1919) 250 
U. S. 135, 39 Sup._ Ct. 502, 63 L. Ed. . _ Fully sustaining this con- 
tention is the décision of the Suprême Judicial Court of Massachusetts 
in Public Service Commission v. New England Telegraph & Télé- 
phone Co., 122 N. E. 567, aifirmed United States Suprême Court, 
June 2, 1919, MacLeod v. New England Tel. & Tel. Co., 250 U. 

S. 195, 39 Sup. Ct. 511, 63 L. Ed. . The liability for injuries re- 

sulting from négligent opération during fédéral control is undoubtedly 
a liability of the United States, and not of the owners of the rail- 
road Unes, and is to be paid from the operating revenue and revolving 
fund provided by that act. See Haubert v. Baltimore & Ohio Rail- 
road Co. et al, 259 Fed. 361, decided by me September 3, 1919. The 
solution, however, of the question now presented, does not dépend 
upon this proposition of law. Consequently it is deemed unnecessary 
to consider caref ully what the relationship of the United States is 
to the présent action. 

The solution of the question dépends, in my opinion, upon the 
proper interprétation and construction of section 10 of the Fédéral 
Control Act. The provisions of this section are familiar to counsel 
and need not be quoted. THe first sentence of the section makes ail 
carriers while in fédéral control subject to ail laws and liabilities 
as common carriers, whether arising under state or fédéral laws or 
common law, except so far as inconsistent with the provisions of that 
act, or any other act applicable to fédéral control, or with any order 
of the Président. This means that lines of railway, while being 
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operated under fédéral control and by a Director-General of Rail- 
roads, are subject to liability for injury due to a third person pre- 
cisely to the same extent as if they were not under such fédéral con- 
trol or opération. The second sentence provides that actions at law 
or suits in equity may be brought by or against such carriers and 
judgments rendered as now provided by law. This gives the consent 
of the United States to the extent that it is a party in interest to be 
sued in any court in the same manner in which the carrier itself may 
be sued prior to or except for fédéral control. By certain orders of 
the Director-General this consent to be sued has been regulated to 
the extent at least of permitting the actions to be brought and pros- 
ecuted in the name of the Director-General. He represents for pur- 
poses of action such interest as the United States has in the opéra- 
tion of raihvay Unes during fédéral control. 

This section further provides that no défense shall be made in any 
actions at law or in equity to enforce any liability on the ground 
that the carrier is an instrumentality or agency of the fédéral govern- 
ment, and that no such carrier shall be entitled to transfer any action 
brought by or against it to any fédéral court. Obviously this means 
that right to sue in or remove to the fédéral court is not restricted or 
enlarged in conséquence of fédéral control. Construing thèse pro- 
visions together with the entire act, it seems obvious that Congress 
intended to interfère as little as could be avoided with the situation 
çxisting at the time the railroads were taken over, and that the rights 
and remédies of ail persons should be préservée! and might be en- 
forced with a minimum of interférence with pre-existing rights and 
remédies. Assuming the existence of a liability it seems évident that 
it was intended parties should hâve the right to assert the same in 
any court, and in the same manner as it might previously hâve been 
asserted. This intent extends, not merely to the method of bringing 
the parties into court, but to the jurisdiction of the court. Briefly, 
the situation is as if Congress had said to thèse respective plaintifïs: 

It is true the Akron & Barberton Belt I^ine Railroad Company is to 
be taken over and operated by a fédéral agency, but the liabilities in- 
curred in operating and your rights and remédies in asserting the same 
shall be and remain just as if no such fédéral control existed. You 
may proceed with an action in the same courts and in the same man- 
ner as if no fédéral control existed ; but you must not seize under 
process any property in possession of fédéral control, but dépend for 
payment upon the provision made by Congress. 

The fact that the liability arising during fédéral control is not a 
liability of the owners of the railway lines, but of the United States, 
requires for convenience that the party to be sued should be its Di- 
rector-General ; but at the same time it seems manif est that no change 
in the manner or method of asserting that liability was intended or 
has been made. Properly construed, section 10 means that any court 
which would hâve had jurisdiction of plaintifï's action against the 
Babcock & Wilcox Company and the Akron & Barberton Belt Rail- 
road Company prior to fédéral control will hâve jurisdiction under 
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fédéral control, and that no court which would not hâve had juris- 
diction over plaintiff's cause of action, except for fédéral control, 
does not hâve it in conséquence of fédéral control. To hold otherwise 
would be manifestly inconsistent with the gênerai ténor and effect of 
the act itself. 
The motions to dismiss will be sustained. 



In re OFFBICHT et al. 
(District Court, W. D. Texas. February, 1919.) 

1. Bankeuptct <S=>345 — Phopebtt acquieed with concealed assets subject 

to right8 of cbeditoes. 

Wliere a banUrupt concealed money from hls trustée, with whIch he 
purchased a stock of merchandlse and condueted business In the name of 
another, debts contracted in the name of such other in the course of the 
business held entitled to prlorlty of payment from the proceeds of the 
property. 

2. Banebuptct iS=>474 — Costs or adhinistbation on bemoval of assetb to 

ANOTHEB DISTBICT. 

Where a bankrupt with concealed assets purchased and condueted a 
business In another district In the name of another, who afterward went 
into bankruptcy, the eost of administration of both estâtes In that dis- 
trict held payable from the proceeds of the property therein. 

In Bankruptcy. In the matter of Paul Offricht and David Lâcher, 
bankrupts. On review of order of référée. Affirmed. 

The opinion of Référée Woodward in this cause follows : 

Flndlngs of Fact. 

In the fall of 1916 Paul Offricht was adjudlcated a bankrupt In the Dallas 
Division of the District Court of the United States for the Northern District 
of Texas and Geo. F. Rockhold, Esq., was appointed trustée of hls estate. 
Prior to his adjudication OfCrleht had been engaged In the mercantile busi- 
ness at Greenville, Tex., and Immedlately prlor thereto he had condueted a 
sacrifice cash sale which waa followed by a midnight fire of unknown orlgln. 
He has been examined a number of tlmes under oath, both before me and 
before the référée at Dallas, and his testlmony concernlng the events leadlng 
up to hls fallure is volumlnous, and as to ail essentlal matters imtrue. 

I flnd as a matter of fact that the bankrupt Paul Offricht secreted and 
wlthheld from his trustée In bankruptcy a large sum of money amounting to 
at least $5,500. The testlmony of his unfortunate wlfe, who has dled since 
the hearing was held, as to the source of the sum of $5,500 which went into 
the purchase of the Giddings stock, which will be hereafter referred to, is 
manifestly false In toto, and I disregard It entlrely. It was procured through 
the efforts of Offricht as a part of hls scheme to conceal hls assets from hls 
trustée. 

The bankrupt D. Lâcher was a Dallas junk dealer, wlthout expérience In the 
mercantile business. He was a friend of the Offricht family of many years' 
standing, and was selected by them as an accompjice In their efforts to conceal 
from the trustée of Offricht's estate the money belonglng to him. His testl- 
mony to the contrary is unworthy of belief, and I attach no importance to it 
The détails of the arrangement between Offricht and Lâcher hâve not been dis- 
closed, because nelther bankrupt has been wlUlng to testify the truth re- 

(gssFoï other cases see same topio '& KEY-NUMBER In aU Key-Numbered Digesta & Indexes 
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garding them ; but I flnd as a fact that Oflfrlcht fumlshed the whole Ç5,500 
whlch went Into the purchase of the Giddlngs stock (being money -whlch he 
had secreted from his trustée), and that Lâcher was to be compensated by 
some character of interest in the profits the exact nature of which is not ma- 
terial. The contract of employment prepared In the office of one Garonzik was 
a simulated transaction in furtherance of the conspiracy. 

In February, 1917, OfCricht and Lâcher purchased with thla $5,500 a bank- 
rupt stock at Giddings, Tex. The whole transaction was in the name of 
Lâcher who executed notes for a small balance of purchase money, whlch 
notes hâve been paid out of the business. Offricht forthwith took charge of 
the business, ostenslbly as manager for Lâcher, and conducted same for about 
a year, in the course of which Lâcher paid no attention to it, notwitlistanding 
he swore that It represented tlie Investment of the savings of his lifetlme. 

In the spring of 1918 Lâcher went to Giddings and asserted rights in the 
business. A différence arose between him and Offricht, but the faets con- 
cernlng It are shrouded in a maze of perjury. It appears to bave grown more 
acute until July 5th, on whlch date I^acher, in an unguarded moment of 
truthfulness, wlred the attomey for the trustée of Offricht's estate to corne 
to Giddings and take Offricht's store. The telegram in question was made 
the basis of a summary anclllary proceeding, in whlch J. T. Robinson, of Lee 
county, was by the court appolnted receiver of the Offricht estate in the Aus- 
tin Division of the Western District of Texas. The receiver was appolnted 
July 18, 1918, and qualified on the same day. 

On July 25, 1918, D. Lâcher, claiming to be the owner of the Giddings 
business in his name, flled his voluntary pétition In bankruptcy, and at the 
first meeting of credltors A. Robinson, of Travls county, was appolnted trustée 
of his estate. By agreement of ail parties the trustée of the Lâcher estate 
was ordered to sell ail assets eonnected with the Giddings business and to de- 
posit the proceeds In a spécial fund ; such sale to be made without préjudice 
to the rights of elther estate in such proceeds. The receiver of the Offricht 
estate was directed to co-operate In making such sale and dld so. The sale 
netted $8,050.06; being lOy^ cents on the invoice prxce, was duly conflirmed. 
That sum, together with $69.80 coUected on outstanding accounts, making 
$8,119.86 in ail, Is In the spécial account referred to. There was practically 
no other assets. 

Between the date of the openlng of sald business at Giddings and the 
closing of the same, shortly prier to bankruptcy, numerous parties sold goods 
to the business upon crédit, or rendered services whlch hâve replenished and 
conserved its assets. But for the fumishing of such crédit the business could 
not hâve been operated, and the whole sum unlawfuUy Invested in It by Off- 
richt would bave been lost. On October 17th, after full hearlng, the relative 
rights of the two estâtes were adjudicated, as more fuUy appears from order 
of that date, and due notice of the entry of such order was sent by mail to 
every credltor of D. Lâcher, as well as to the trustées and the receiver afore- 
sald, and their attomeys of record. 

The trustée and the receiver of the Offricht estate alone seek a revlew of 
such order ; the same having, by Its terms, become final as to ail other parties. 

Conclusions of Law. 

I conclude as a matter of law that the business at Giddings, operated In 
the name of D. Lâcher, in fact belonged to Paul Offricht, and that said Paul 
Offricht was conatructive trustée of such business for the benefit of his 
trustée In bankruptcy, subject, however, to the satisfaction In full of ail 
claims incurred by sald business in replenishing and conserving its assets. 
I further conclude that ail costs legally incurred in administration of both 
estâtes in the Western District of Texas should be paid in full out of said 
fund. No briefs hâve been flled, and few cases of value dted on oral argu- 
ment. 

The représentatives of the Offricht estate bave advanced the doctrine of 
confusica of goods as bearing upon the question at issue. It seems to me 
to be entirely without beariag. There is no question hère of any one's right 
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to recorer property to which he has tltle, but whlch, wlthout his fauU, has 
been commingled with other property. On thé contrary, tltle to ail gooda 
sold to the Giddings business was intended to and dld pass to the owner of 
that business. ïîie sellers parted with their tltle and assumed the status of 
creditors Instead of owners. 

The recelver and trustée of the Offrlcht estate are, In equlty, the ownera 
of ail of the assets of the business by vlrtue of being the iic\i. bereadaries 
of the eonstructlve trust under which OfCricht held the property; but as 
beneficiaries under that trust they must take the property as they flnd It — 
that Is, subjeet to the clalnis of ail creditors who in good falth hâve per- 
formed services or furnished goods which hâve conserved or replenlshed the 
trust estate. 

The reason for the rule Is apparent. It Is found In the circumstances under 
which the business was conducted. It was bought practltally a year and a 
half before bankruptey, and It would undoubtedly hâve been wholly disslpated 
and its value lost to the Offrlcht estate, but for goods and services furnished 
in the interval. The trust estate was constantly changing in value as goods 
were bought and sold, but it remalned none the less a trust estate. It wa» 
an entity, and was worth on any partlcular day the différence between tho 
value of its assets and the amount which it owed. 

The only person who had the right to terminate the trust as agalnst Off- 
rlcht was his trustée, Mr. Rockhold. He had the power at any tlrae by 
proper proceedlngs to oust Offrlcht and wlnd up the business. If he failed 
to do this through many months, and the trust estate was thereby somewhat 
diminished, he cannot complain, especially as against those who in good faith 
contrlbuted to the maintenance of the trust estate In the interval. Under 
the order complalned of he has been awarded the entire net trust estate. 
No theory has been suggested under whlch he should reçoive more. 

S. A. Leake, of Dallas, Tex., for receiver and trustée Rockhold. 
H. A. Hirschberg, of San Antonio, Tex., and M. H. Goldsmith, of 
Austin, Tex., for trustée Robinson. 

John D. Hartman, of San Antonio, Tex., for bankrupt Lâcher. 

WEST, District Judge. [1,2] Upon considering the pétition filed 
by George F. Rockhold, trustée of the estate of Paul Offricht, bank- 
rupt, No. 1315, Bankruptey, pending in the Northern District of Texas, 
at Dallas, Tex., and J. T. Robinson, receiver in said cause, to review 
the order of the référée made in this cause on October 17, 1918, ad- 
judging that the liquidated assets of Paul Offricht, bankrupt, in cause 
No. 780, Bankruptey, in this court, constitute a fund subjeet to the 
payment of costs legally incurred in the administration of both of 
said bankrupt estâtes in this district, and subjeet further to the payment 
in full of ail claims incurred by the business conducted under the name 
of D. Lâcher in conserving and replenishing its assets, the court being 
of opinion, after due considération of the record submitted, which 
embraced the testimony taken before E. M. Baker, référée for the 
Northern District of Texas, and that taken before D. K. Woodward, 
Jr., référée in bankruptey at Rustin, together with briefs of counsel, 
that the order of the référée was correct: 

It is therefore ordered that the said order of the référée, made and 
entered herein on October 17, 1918, be, and the same is hereby, in ail 
things affirmed, and that said fund realized f rom the sale of the proper- 
ty of the bankrupt Paul Offricht, consisting of certain merchandise 
situated at Giddings, Tex., stand as a fund subjeet to the payments as 
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ordered by the référée, and the remainder thereof, if any, to be ad- 
ministered by the trustée herein, A. Robinson, as part of the estate 
of said Paul Offricht, bankrupt. 

The clerk will duly enter this order of record at the Austin Division 
of the court, and return to the référée at said Austin Division the rec- 
ord on pétition for review, together with a certified copy of this order 
for his observance. 



HARRIS V. FIRST STATE BANK OF DAWSON, GA., et aL 

(District Court, N. D. Georgia. October 2, 1919.) 

No. 19. 

EQTJIXY <g=409 FiNDINGS OF FACT OF SPECIAL MASTEE PBESUMABLT COEBECT. 

Where a spécial master is appointed by consent of parties, witli power 
to hear the évidence and make findings of fact and to state his conclu- 
sions of law, his findings of fact are presumed to be correct, especially 
where made on conflicting évidence, and may be set aside only where 
clearly unsupported by évidence. 

In Equity. Suit by C. M. Harris, trustée in bankruptcy of John R, 
Mercer, against the First State Bank of Dawson, Ga., Ella R. Mercer, 
John M. Bell, and John R. Mercer. On exceptions to report of spécial 
master. Exceptions sustained in part. 

M. C. Edwards and R. R. Jones, both of Dawson, Ga., Jas. W. Har- 
ris, of Cuthbert, Ga., and Pottle & Hofmayer, of Albany, Ga., for com- 
plainant. 

Yoemans & Wilkinson and W. B. Parks, ail of Dawson, Ga., for de- 
fendants. 

NËWMAN, District Judge. In this case, which it was necessary 
to ref er to a master, the court first appointed Henry R. Goetchius, Esq., 
the standing master in the Columbus division, as master in the case. 
Mr. Goetchius was unwell and unable to go on with the hearing of the 
case, involving the taking of a large amount of testimony at différent 
points in the district, as it did, and he consequently informed the court 
of his inability to act as master in the case. Thereupon counsel, being 
given the opportunity by the court, agreed upon T. T. Miller, Esq., a 
member of the Columbus bar, as master, and his appointment was made 
by the court by consent of counsel. Consequently his findings come 
within the ruHng in the case of Hattiesburg Lumber Co. v. Herrick, 
212 Fed. 834, 129 C. C. A. 288, a case decided by the Circuit Court of 
Appeals in this (the Fifth) Circuit, which relies upon the ruling in 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764, Davis 
v. Schwartz, 155 U. S. 637, 15 Sup. Ct. 237, 39 L. Ed. 289, and other 
cases to this effect, and stated sufficiently in the third headnote of the 
Hattiesburg Case : 

^=»Foi other cases see same toplo & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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"Where by consent of the parties an order was entered appointing a spé- 
cial master, wlth power to hear and consider ail testlmony, whether taken by 
himself or by déposition, to view ail physlcal évidence offered, to inspect the 
premises involved in îhe suit, and to report ail testimony, with exhibits, to- 
getlier with his flndings of fact and conclusions of law, his flndings of fact 
were concluisive upon the court, unless unsupported by any légal évidence, or 
contrary to ail the évidence, and his conclusions of law, based upon the facts 
so found, only weie reviewable on exceptions." 

In this case, theref ore, the rule stated in the f oregoing case, as well as 
in the cases by the Suprême Court of the United States, cited therein 
as authority, is applicable. 

The main question in the case is whether or not the bankrupt, J. R. 
Mercer, transferred certain property referred to in the bill and in the 
master's report, and attempted to put the title out of himself by such 
transfers, for the purpose of hindering, delaying, and defrauding credi- 
tors ; it being chargea in the bill that a large amount of real estate and 
certain stocks in corporations and other personal property were thus 
transferred, and the parties holding the title thereto apparently knew 
of the fraudulent transfers, and that they were holding it really in 
trust for the bankrupt. 

The évidence was sufficient to justify the findings of the master, 
which were largely in favor of the complainant, Harris, trustée in bank- 
ruptcy, and sufficient to support his findings that the titles were in the 
bankrupt, J. R. Mercer, at the time he went into bankruptcy, with cer- 
tain exceptions which I shall state. 

The évidence, while somewhat conflicting in some of the items, was 
clearly sufficient to support the master's finding in a great majority of 
the cases where land was alleged to hâve been transferred for the pur- 
pose of hindering, delaying and defrauding creditors. In some of the 
cases the évidence was such that, as stated by counsel, I believe the 
master would hâve been justified in finding either way; but, having 
found in favor of the complainant, his findings, under the rule I hâve 
stated, must stand in this case. 

In Kimberly v. Arms, supra, relied upon by the Circuit Court of Ap- 
peals for this Circuit in the case I hâve cited above, the second head- 
note is as foUows: 

"When the parties consent to the référence of a case to a master or other 
ofBcer, to hear and décide ail the issues therein, both of fact and of law, and 
such référence is entered as a rule of court, it is a submission of the controver- 
sy to a spécial tribunal, selected by the parties, to be govemed in its conduct by 
the ordinary rules applicable to the administration of justice in tribunals es- 
tablished by law, and its déterminations are not subject to be set aside and 
disregarded at the discrétion of the court." 

In Davis v. Schwartz, 155 U. S. 631 (15 Sup. Ct. 237, 39 h. Ed. 289), 
the first headnote, which states substantially what was decided, is as 
f ollows : 

"In a case referred to a master to report the évidence, the facts, and his 
conclusions of law, there is a presumptlon of correctness as to his finding of 
fact similar to that In the case of a finding by a référée, the spécial verdict of 
a jury, the findings of a Circuit Court in a case tried by the court under Kev. 
St. § 649, or in an admiralty cause appealed to this court." 
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AU this may be said to hâve been qualified somewhat by the récent 
décision of the Suprême Court in the case of Denver v. Denver Union 
Water Co., 246 U. S. 178, 38 Sup. Ct. 278, 62 h. Ed. 649. The first 
headnote in that case is as f oUows : 

"The findings of a spécial master appointed, witb consent of parties, to take 
the testimony and report It, with his findings of fact and conclusions of law, 
for the advisement of the District Court, are not conclusive, but subject to 
review by that court upon exceptions." 

In the opinion, by Mr. Justice Pitney, this is said : 

"Although no opinion was filed, the rullng appears to hâve been based upon 
the theory that, because the order of référence was made by consent of par- 
ties, the conclusions of the master were not open to question. Klmberly t. 
Arms, 129 U. S. 512, 524 [9 Sup. Ct. 355, 32 L. Ed. 764], and Davis v. Schwartz, 
155 U. S. 631, 633, 636 [15 Sup. Ct. 237, 39 L. Ed. 289], are cited in support, but 
they are distinguishable. In the former case, the référence, made by consent 
of the parties, authorized the master to hear the évidence and décide ail the 
issues between them, and it was because of this that the court held the findings 
were not merely advlsory, as in the ordinary case, but were to be taken as 
presumptively correct, 'subject, indeed, to be reviewed under the réservation 
contained in the consent and order of the court, when there has been manifest 
error in the considération given to the évidence, or in the application of the 
law, but not otherwise,' and that the findings ought to hâve been treated as 'so 
far correct and binding as not to be disturbed, unless clearly in confliet with 
the weight of the évidence upon which they were made.' Davis v, Schwartz 
is to the same efCect. In the présent case, the consent given to the order of 
référence was conditioned by the terms of the order Itself, whieh, as we hâve 
seen, llmited the functions of the master to the taklng of testimony and re- 
porting it to the court together with his findings of fact and conclusions of 
law for the advisement of the court." 

As I understand thèse décisions taken together, the findings of the 
master in this case, as in ail similar cases, are presumed to be correct, 
and especially on questions of fact, where there is cîonflicting évidence, 
and particularly where there is a question of fraud or no fraud. The 
master, having the parties before him, hearing their testimony, and 
seeing them, can judge much better of the real merits of their testi- 
mony than this court can from the written record. It must be clearly 
shown that the évidence was wholly insufficient to support the finding 
of the master, or that he erred in the law applicable to the case, be- 
fore his findings should be disturbed. 

In the présent case I do not find any error of the master in findings 
as to the varions pièces of property, except his finding in. the matter 
of the First State Bank of Dawson building. I hâve gone over ail the 
évidence that I can find applicable to this, and I do not think that the 
évidence at ail justifies the finding of the master in the matter. The 
First State Bank paid for the lot out of their money, and paid for the 
building erected thereon. I do not think there can be any question 
about this, from the évidence, and the deeds to Mrs. Mercer and Mrs. 
Perry, and from them to the bank, are fuUy explained, I think, by the 
évidence. True it is that the original title went into Mercer for the lot 
on which the building now stands, but the évidence seems to show con- 
clusively that the bank paid the money to Carver, who had formerly 
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owned the lot, and that fairly accounts, I think, for Mercer having 
subsequently made the deed to the bank. The whole transaction looks 
to me to hâve been perfectly fair, so far as the présent investigation 
is concerned, and that the bank really owned, at the time Mercer went 
into bankruptcy, the lot and the building erected thereon. 

As to the other properties, both real estate and stocks, which the 
master found in favor of the complainant, I think the évidence was 
sufficient to justify his findings, and, under the rule which has been 
stated above with référence to the findings of a master in cases like this, 
I think his findings are such as should not be disturbed. 

There are no exceptions, except on the part of the défendants ; the 
findings of the master against the complainant, and in favor of the de- 
fendants, are not excepted to at ail. The resuit is, without further 
discussion, that the report of the master must be confinned, and the 
exceptions overruled, except as to the First State Bank building and 
lot. As to that, as I hâve said, the évidence does not support the mas- 
ter's finding, and as to that his report is not confinned, but is disagreed 
with. 

A decree may be taken accordingly. 
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MINNESOTA & ONTAKIO POWER CO. v. LOSET. 

(Circuit Court of Appeals, Eighth Circuit. October 25, 1919.) 

No. 5199. 

1. Bankbuptct <S=5303(3) — Suit to eecovek prefebence ; évidence as to own- 

EESHIP. 

Evidence In suit to set aside as a préférence a transfer by bankrupt 
within four months of the flling of pétition in bankruptcy held to sus- 
tain finding tliat property belonged to bankrupt, except certain paper 
furnislied by défendant for bankrupt's customers, title to which remained 
in défendant till deliveiy to the customers, which has net taken place. 
1!. Bankruptcy iS=3302(1) — Suit to eecoveb prefebence ; biix of complaint. 

Bill of complaint In suit to set aside as a préférence a transfer of prop- 
erty by bankrupt within four months of the liling of pétition in bank- 
ruptcy held sufHcient ; it reciting the statutory requirements, and it not 
being necessary to allège identity of the existing creditors with those at 
the time of the transfer. 
3. Bankruptcy iS=>303 — Suit to recover préférence ; judgment with stay. 

Défendant in suit îo set aside a pi-eferential transfer by bankrupt with- 
in four months of the filing of pétition in bankruptcy is not entitled to 
tave the judgment against it entered, with stay of exécution till it has 
had opportunity to prove its claim in bankruptcy, with rlght then to hâve 
the amount thereof set o£E against the judgment, leaving exécution to issue 
for the balance. 

Appeal from the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Suit by L. L. Losey, Jr., trustée in bankruptcy of J. C. Brocklebank 
& Co., a bankrupt, against the Minnesota & Ontario Power Company. 
Judgment for plaintiff, and défendant appeals. Afïirmed. 

John Junell, of Minneapolis, Minn. (Thomas L., Philips, of Minne- 
apolis, Minn., on the brief), for appellant. 

L. A. Lécher, of Milwaukee, Wis. (Henry Deutsch, Ralph Whelan, 
and Donald Bridgman, ail of Minneapolis, Minn., on the brief), for ap- 
pellee. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

ELLIOTT, District Judge. The appellant, Minnesota & Ontario 
Power Company, hereinafter referred to as the défendant, is a cor- 
poration having its principal office at Minneapolis, Minn., engaged in 
the business of manufacturing and selling paper, its plant located at 
International Falls, Minn. 

The appellee, L,. h. Ivosey, Jr., hereinafter referred to as the plaintifï, 
is trustée in bankruptcy of J. C. Brocklebank & Co., an Illinois corpora- 
tion, adjudicated bankrupt in the Northern district of Illinois on July 
21, 1913, and its property is now in process of administration by that 
court. Its principal place of business was at Chicago, 111., where it was 
engaged in the business of handling news print paper, securing and 
carrying out contracts with newspapers for supplying them with paper. 
It manufactured no paper. 

e=jFor other cases see same toplc à KBY-NtTUBBR In ail Key-Numbered Dlgests & Indeien 
260 F.— 44 
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This is a suit in equity to set aside an alleged transfer of prop- 
erty from the bankrupt to the défendant, made on February 18, 1913, 
in violation of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544 [Comp. St. §§ 9585-9656]), which property so transferred consist- 
ed of cash, a promissory note, certain moneys due under contracts for 
paper delivered to pubHshing companies with whom bankrupt had 
contracts and which had not been paid for ; also certain paper on hand 
in warehouses in St. Louis and Memphis, and paper en route to said 
cities from defendant's mill ; also contracts of bankrupt for future de- 
livery of paper to publishing companies. 

Briefly stated, the plaintifif alleged in his bill the filing of the in- 
voluntary pétition of bankruptcy within four months of the alleged 
preferential transfer, his élection and qualification as trustée, his rési- 
dence, and the order authorizing the bringing of this suit; that on 
February 18, 1913, bankrupt was indebted to défendant and other 
unsecured creditors in amounts in excess of its assets — was insolvent ; 
that the bankrupt was then the owner of cash and property, including 
the contracts above referred to ; that on February 18, 1913, défendant 
secured the payment to itself of the money and the transfer and as- 
signment to it of the note and the property and ail moneys due from the 
publishing companies for paper theretofore delivered, and that de- 
fendant appropriated same to its own use ; that said property was ail 
of the available assets of the bankrupt ; that at said time bankrupt was 
indebted to a number of other unsecured creditors in large sums, and 
by reason of said payment and transfer such creditors were and will 
be unable to secure payment of their claims ; that the défendant knew 
and had reasonable grounds to believe the bankrupt insolvent at the 
time, and that a préférence would be eflfected by such payment and 
transfer. The plaintiff demands that the transfer of this property be 
set aside, and that défendant be required to account for the amount and 
value of the property so transferred. 

Défendant answered with déniais, and alleged that the property de- 
scribed in the bill belonged to the défendant, was its property and was 
held by bankrupt as agent of défendant, and as such the bankrupt turn- 
ed same over to défendant ; that the contracts for f urnishing paper to 
the publishing companies were entered into by bankrupt as agent of 
défendant, pursuant to some prior agreement between bankrupt and de- 
fendant, and that bankrupt in carrying out thèse contracts acted as the 
agent for the défendant, and received the money from the publishing 
companies for it; that liie moneys due under the contracts for paper 
so delivered, and the paper which had been shipped or was stored to 
carry out the contract, was at ail times the property of and belonged 
to défendant. 

At the close of plaintiff 's case défendant moved to dismiss the ac- 
tion of the plaintiff, and as grounds for such motion alleged that the 
bill of complaint failed to state a cause of action, and that the plaintiff 
had failed to make out a cause of action or a right of action against the 
défendant. This motion was denied, and défendant duly excepted. 

The trial court, after hearing defendant's testimony, made its find- 
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ings in favor o£ plaintiff and against défendant upon the issues pre- 
sented by the pleadings, and specifically f ound : 

(1) That J. C. Brocklebank & Co., on February 18, 1913, was in fact 
insolvent. 

(2) Assuming that the property above referred to was the prop- 
erty of the bankrupt, the payment and transfer of the same to the 
défendant constituted a preferential transfer, within the meaning of 
the bankruptcy statute. 

(3) Assuming that the property transferred belonged to the bank- 
rupt, the effect of such transfer was to enable the défendant to obtain 
a greater percentage of its debt than any other créditer of bankrupt 
of the same class. 

(4) Assuming there was a transfer of property from bankrupt to 
défendant on February 18, 1913, which effected a préférence, the de- 
fendant at that time knew, and had reasonable cause to believe from the 
information disclosed by the record, that such transfer would efïect a 
préférence to it. 

In view of thèse fîndings, abundantly supported by the record, the 
vital question presented hère, and the one question seriously urged by 
both parties, is the answer to the question as to whether there was ever 
an unlawful transfer of the property of the bankrupt to the M. & O. 
Company. The détermination of this issue has involved the examina- 
tion of a long and tedious record, embraced within a mass of oral and 
documentary évidence taken at the trial, and included in the record pre- 
sented hère. 

Just who actually owned the property transferred by bankrupt, to- 
wit, the moneys, papers, sums due upon contracts, and the interest in 
the contracts, and paper thereafter to be delivered, is entirely dépend- 
ent upon the relation of the bankrupt and the défendant to each other, 
and the relation that each bore to the contracts made with the publish- 
ing companies ; the f urnishing of the paper and the filling of the con- 
tracts by the M. & O. Company pursuant to letters passing between that 
Company and the bankrupt ; its indorsement or underwriting of the con- 
tracts between bankrupt and the pubhshing companies — and ail of this 
must be interpreted in the light of the attitude assumed by the respec- 
tive parties with référence to the transactions in question. The owner- 
ship of this property so transferred is entirely dépendent upon, and 
must be interpreted in the light of, ail thèse, and the entire record must 
be considered. 

The différent portions of the record relating to the transactions be- 
tween the parties and the attitude of the parties themselves toward each 
other, through thèse transactions, are so inconsistent with each other 
that, by eliminating a part of the outstanding features which would 
tend to interpret the understanding of one with the other, and consid- 
ering a portion of the record only, support can be found for each of 
three conclusions. 

First. The contention of défendant that the relation of bankrupt to 
the M. & O. Company was that of a factor of that company in the 
transaction of the business of the sale and delivery of paper to publish- 
ing companies, and when bankrupt made contracts with publishing 
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houses, and such contracts were underwritten or guaranteed by the M. 
& O. Company, in truth and in fact they were the contracts of the 
M. & O. Company with the pubUshing companies, and the M. & O. 
Company was the party really interested in the fulfilHng of such con- 
tracts ; that the contract price for the paper as it was paid for to the 
bankrupt was the property of the M. & O. Company, and that bankrupt 
had no right, title, or interest in or to such payments ; that the same in 
its hands was a spécifie trust fund, belonging to the M. & O. Company, 
and that bankrupt only acted as agent or f actor of the M. & O. Com- 
pany, receiving commissions theref or. 

In this view, of course, it must foUow that bankrupt had no right 
title, interest, or ownership in or to the paper that was furnished or 
in the funds received tkerefor, and in so far as such funds could be 
identified, the M. & O. Company could hâve pursued this money in the 
hands of the bankrupt as against the claims of the other creditors. 

Second. The contention of the bankrupt, which is perfectly con- 
sistent with portions of the record, that the bankrupt purchased this 
paper from défendant for a price f. o. b. mill of défendant; that it 
became responsible for the payment of shipping charges; that it ar- 
ranged for storage; that it was stored in the name of bankrupt who 
paid the insurance; that the delivery by défendant to bankrupt was f. 
o. b. mill, that delivery was pursuant to the terms of the contracts of 
the bankrupt with the publishing companies, and the price was the price 
fixed by contract of bankrupt with défendant; that the time of payment 
was fixed by agreement between them to conform to the time of pay- 
ment fixed in the contracts between the bankrupt and the publishing 
Company, both as to amount and time ; and, theref ore, that ail of this 
property, both the paper in process of transportation and in the ware- 
houses, as well as the moneys in bankrupt's hands, were ail the prop- 
erty and money of the bankrupt, used in and about its business, the 
paper being purchased by bankrupt from défendant for the purpose 
of delivery upon its contract. 

There are numerous items found in the record of the testimony 
taken at the trial, tending to show the relations of thèse parties as they 
themselves acted, entirely consistent with the claim above stated. If 
this view of the facts should be taken, then the défendant company 
had no right, title, or interest to any of this property, either the paper 
or the proceeds of the sale of paper, in the hands of the bankrupt. 

Third. The record, however, is open to a further interprétation, 
and that is the one placed upon it by the trial court, in substance 
and effect that the bankrupt entered into the contracts with the pub- 
lishing companies upon his own account, and not as the agent or factor 
of the défendant ; that thèse contracts were executory, to be completed 
by delivery of the paper and payment theref or in installments, the sales 
of the portions to be delivered from time to time to be completed sales 
with the delivery and the payment theref or ; that défendant was in no 
wise a party to thèse contracts, except as it became surety or guarantor ; 
that the money in the hands of bankrupt, collected upon delivery of 
the paper by bankrupt to the publishing companies, was deposited by 
bankrupt in either of two différent banks to bankrupt's crédit, there 
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being no testimony that défendant ever claimed or attempted to exer- 
cise any right of ownership to the particular funds collected, and no 
effort to enforce any trusteeship on the part of the bankrupt, the trans- 
actions as to delivery of paper and collection therefor being entirely 
confined to the bankrupt and the publishing companies ; that the con- 
tract under which this paper was furnished to bankrupt by défendant 
was an agency contract in so far as the delivery of the paper by défend- 
ant to bankrupt was involved ; that bankrupt received the paper, paid 
for its storage, which was in the name of bankrupt, paid the insurance 
— in short, paid for the care and handling of the paper between the 
mill and place of delivery to the publishing companies under and by vir- 
tue of its contracts with such companies; that the relation of bank- 
rupt to défendant was that of debtor and créditer for the paper so de- 
livered to the publishing companies, finding the amount that was due the 
défendant from bankrupt by computing the amount of the contract' 
price as between them for the paper that had been delivered to the 
publishing companies and paid to bankrupt by such companies ; that 
ail of the paper supplied by défendant, while in transit and in storage, 
and until the delivery thereof by bankrupt to the publishers, was the 
property of the M. & O. Company ; and, therefore, that the turning 
over of this property which was held in storage at the time in question 
did not constitute a transfer of property belonging to the bankrupt. 

That this paper, while in storage and until delivery, was the prop- 
erty of défendant, is emphasized by the undisputed record, showing 
that a month's supply of paper was to be kept on hand at the places 
of storage by the défendant, more than was used, and in the event there 
was unused paper — that is, paper that had not been delivered by the 
bankrupt to the publishing companies — it is conceded by ail parties to 
the record that such remaining paper was the property of the défend- 
ant. 

The trial court, therefore, we think properly found that this paper, 
being a part of the property turned over to défendant by bankrupt, 
was not the property of bankrupt, and that the title thereto had always 
remained in the défendant. 

A différent situation exists, however, as to the money, aggregat- 
ing $34,597.96, the note for $2,500, the assignment of moneys owing 
by the publishing companies to bankrupt, and the assignment of the 
contracts between bankrupt and the publishing companies, whereby the 
former was to deliver paper in the future. To none of thèse proper- 
ties or classes of property had the défendant ever asserted any owner- 
ship, right, or title, and the transfer thereof by bankrupt to défendant 
upon the date named, in the light of the foregoing findings as to in- 
solvency, etc., did constitute a transfer within the meaning of that 
term as it is used in the Bankruptcy Act, and it is conceded that the 
value of such property so transferred to défendant constitutes a greater 
percentage of the deU owed by bankrupt to défendant than the per- 
centage of the remaining assets of bankrupt to the remaining liabili- 
ties, and, therefore, that the transfer was a preferential one. 

We think, therefore, that the trial court did not err in finding that 
the dealings between bankrupt and défendant constituted an executory 
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contract between them, whereby défendant furnished bankrupt paper 
with which it fiUed the requirements of the publishing companies upon 
its contract with them ; that the deliveries of the paper to the publish- 
ing companies completed the delivery to bankrupt ; and that it became 
liable to défendant therefor, the terms of payment both as to time and 
amount being made defimite and certain by the terms of the contract be- 
tween the bankrupt and the publishing companies to which refei-ence 
was repeatedly made. 

Thèse latter findings are entirely consistent with the findings of the 
trial court, and that the same are supported by the record does not ad- 
mit of déniai. The elaborate arguments presented from the viewpoint 
of the respective parties upon thèse questions of fact demonstrate con- 
clusively the uncertainty of the record. The entire difficulty is the re- 
suit of failure upon the part of the parties interested to definitely define 
their rights and duties by proper contract, instead of leaving their 
rights to be determined from contracts between bankrupt and the pub- 
lishing companies, the guaranty of thèse contracts by défendant, letters 
passing between bankrupt and défendant, oral conversations had be- 
tween représentatives of the respective parties, and what was done 
by the respective parties from time to time. The record hère made is 
such that a finding upon the theory advanced by either of the parties 
to the record is inconsistent with the interprétation placed upon their 
relations by their acts at différent times embraced within and covered 
by the transactions between the parties. 

A careful examination of this record, however, fails to disclose that 
the défendant ever at any time consistently acted with référence to the 
dealings in question in such a manner that it can reasonably be said 
that it deemed itself the owner of the moneys paid by the publishing 
companies to the bankrupt for the paper. 

[1] With ail of this uncertainty in this record, keeping in view the 
fact that the finding of any of the three situations above suggested 
must disregard much of the testimony, and fail to take into account 
the actions of the défendant and the bankrupt companies with réf- 
érence to thèse transactions, we are of the opinion that this record by 
substantial testimony amply supports the findings made by the trial 
court, and that his findings ought not to be disturbed. 

[2] We find no merit in the contention of défendant that the bill of 
complaint is insufficient to state a cause of action. The action is 
statutory and the bill fully recites the statutory requirements. The bill 
of complaint need not allège the identity of the existing creditors with 
those at the time of the alleged transfer in an action to recover a préf- 
érence. The citations by the appellant are not those of suits to recover 
préférences, but are to avoid transfers in fraud of creditors, which 
suits may be brought at any time subséquent to the transfer, and are 
not limited to the four months. In suits to avoid transfers in fraud 
of creditors, allégations are required such as are insisted upon by the 
défendant hère. It may be added, however, that before défendant 
made its motion to dismiss the bill at the close of plaintifï's case, évi- 
dence had been introduced fully covering ail of the matters which ap- 
pellant insists should hâve been stated in the bill of complaint. This 
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évidence showed the identity of the creditors at the tîme this alleged 
transfer was made, and also that their claims had been allowed in the 
bankruptc)' proceeding. 

The trial court properly included within its decree that the same 
was entered without préjudice to the right of the défendant company 
to prove in the bankruptcy court its claim against the bankrupt com- 
pany. 

[3] Without reviewing the several provisions of the Bankruptcy Act 
involved in this détermination of the court, the contention of the de- 
fendant that the judgment should hâve been entered with stay of exé- 
cution until it had opportunity to prove its claim in the bankruptcy 
court, and having donc so, then hâve the amount thereof set oflf against 
the judgment, leaving exécution to issue for the balance, is denied. 

Boatman's Bank v. Laws et al., 257 Fed. 299, C. C. A. ; Moise 

v. Scheibel, 245 Fed. 546, 157 C. C. A. 658. 

The judgment of the trial court is affirmed 



iETNA INS. CO. V. HEFFERLIN. 

(Circuit Court of Appeals, Nlnth Circuit. October 14, 1919.) 

No. 3317. 

1. Insurance i©=3574(1) — Bvebt intendment in favoe of validitt of award. 

Every Intendment wlU be entertalned In favor of an award made by 
appraisers appointed pursuant to arbitratlon provisions in a flre policy, 
and the award wlU be sustalned, even though it does not conform to 
what woiïld bave been the judgment of the court. 

2. Insukance <S=>574(1) — Awahd bt akbitbatobs affiemed. 

An award by appraisers appointed pursuant to the provisions of a flre 
polley wlU not be sustalned, where the appraisers omltted items of dam- 
age and falled to accept Insured's tentative offer of information, and dld 
not notify hlm as to the date of the hearing. 

3. Instjkance €=575 — Insueed not eeqtjibed to submit to second appeaise- 

MBNT. 

Where, through no fault of the Insured, an award made by appraisers 
appointed under the arbitratlon provisions of a flre policy is set aslde 
for their failure to conslder ail of the Items of loss, etc., insured is not 
required to submit to a second appraisement of the loss. 

In Error to the District Court of the United States for the Districf 
of Montana; George M. Bourquin, Judge. 

Action by C. S. Hefferlin against the .^tna Insurance Company. 
There was a judgment for plaintifif, and défendant brings error. Af- 
firmed. 

This action was brought In the state court by Hefferlin, called plaintlfC, 
against the Insurance company, called défendant, to enforce liablllty under an 
Insurance policy for $5,000, issucd to cover a hôtel, including foundations, wm- 
dow sereens, doors, electric light wirlng, and ail flxtures. The building was 
almost wholly consumed by lire on November 30, 1916. The case was re- 
moved to the United States court. 

In one count plaintiff allèges that hls loss was $64,685, the value of the 
property when destroyed, that proofs of loss were made, that there was 
other Insurance, and that the loss had not been paid. In the second count 

®=3For other cjtses see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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ît Is alleged that plaintiff and défendant disagreed as to the amotint of loas,. 
and that according to the terms of the policy they therenpon attempted to 
hâve the amount of loss sustained ascertained by appraisers, one selected by 
plaintiff and the other by défendant; that the appraisers vislted the bumed 
building dnring a severe storm, whcn snow and storm conditions prevented an 
ascertainment of what, if any, salvage value there was ; that the appraisers 
arbitrarily fixed the salvage value at $3,038.50, whereas there v^as in fact no 
salvage value ; that the appraisers refused to permit plaintiff to fumish in- 
formation as to the construction and condition of repair of the building at the 
time of the fire, or to furnish évidence with respect thereto, and that the 
appraisers, being ignorant of the condition and préservation of the build- 
ing, arbitrarily fixed the sound value at the time of the tire at $50,601.80, dé- 
préciation at $12,842, whereas actual dépréciation did not exceed $5,000, and 
the net loss at $34,721.21, whereas the actual cash value at the time of the 
are was $64,695. It is alleged that the appraisers failed to glve notice of the 
time whea or place where they were to meet to make their llndings, and that 
they failed to take Into considération room téléphones and wiring, door and 
window screens, down spouts, and gutters. The insurance Company an- 
swered that, because of disagreement as to the amount of loss and damage 
sustained, appraisers were appointed, and that the .sound value, amount of 
salvage, and dépréciation and net loss were as fised by the appraisers. The 
Company pleaded wilUngness to pay its proportionate amount of the award, 
and that if there was any omission of Items it was because of the acts of 
the plaintiff, and that it was the duty of the plaintiff to submit to a new 
appralsal, consent to whlch was glven by the company. 

ïhe jury rendered a gênerai verdict, and made spécial flndlngs in favor of 
plaintiflf. They found that the cost of the building and fixtures in 1009 was 
$59.939, that when burned it would bave cost $68,929.85, that the amount of 
dépréciation was $7,222.75, and that the amount of salvage was $1,250. Un- 
der the flndings, the company became llable to pay the plaintiff the amount 
stipulated în the policy upon which the action was based. Judgment was en- 
tered accordingly. 

The policy, after provlding that loss or damage shall be ascertained or 
estimated according to actual cash value, with proper déductions for dépré- 
dation, however caused, shall In no event exceed what it would then cost the 
Insured to repair or replace with materlal of llke kind and quality, reads: 
" * • * Said ascertainment or estimate shall be made by the insured and 
this company, or, if they differ, then by appraisers as hereinafter provided, 
and the amount of loss or damage having been thus determined, the sum for 
which this company is liable, pursuant to this policy, shall be payable 60 days 
after due notice, ascertainment, estimate, and satisfactory proof of loss bave 
been reeelved by this company in accordanco with the terms of this policy." 
The policy also contains the following: "In the event of disagreement as 
to the amount of loss the same shall, as above provided, be ascertained by 
two compétent and disinterested appraisers, the Insured and this company 
each selecting one, and the two so chosen shall flrst sélect a compétent aud 
disinterested umplre; the appraisers together shall then estimate and ap- 
pralse the loss, stating separately sound value and damage, and, falling to 
agrée, shall submit their différences to the umplre ; and the award in writing 
of any two shall détermine the amount of such loss ; the parties thereto shall 
pay the appraiser respectively selected by them, and shall bear equally the 
expenses of the appraisal and umplre." 

Frank & Gainés, of Butte, Mont., for plaintiff in error. 
Smith, Gibson & Smith, of Livingston, Mont., and ii. N. Harwood, 
of Billings, Mont., for défendant in error. 
Before ROSS, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The er- 
rors assigned présent the question whether the court erred in declar- 
ing as a matter of law that the award was invalid, and should it be 
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held that the appraisal was ineffective, vvhether it was obligatory upon 
the plaintiiï, the insured, to submit to a new appraisal. 

The évidence was that neither of the appraisers was acquainted with 
the hôtel building prior to the time of its destruction ; that the build- 
ing and fixtures were almost entirely destroyed; that the foundations 
were shattered and the stone in them discolored ; that the kitchen part 
of the hôtel was entirely burned off, the upper walls caved in, and the 
floor sagged. Plaintiff testified that, when the appraisers started to go 
f rom Livingston to Corwin, where the hôtel was situated, he asked one 
of them if he wished him to accompany them, and that the appraiser 
said he didn't care, and "guessed" it would be ail right if he went; 
that at the time the appraisers examined the premises the ground wus 
covered with snow, and the wind was blowing, and the température 
very cold; that the appraisers did not seem to give him much atten- 
tion, and that, not being very strong himself, he left them and went 
to the dépôt; that the appraisers never asked him for anything, al- 
though he offered to give them any information he could ; that they did 
not tell him they would give him an opportunity to give them informa- 
tion, nor did they make any inquiry of him about the condition of the 
hôtel, nor invite information about the property ; that when they came 
down f rom the hôtel to Livingston they asked no questions. He said : 

"They did not seem to want me to give them any information. I judged 
that from their demeanor." 

He further testified that he could hâve given them information, and 
would hâve done so ; that they brought to him the award, and that he 
told them it was too low, and that he was dissatisfied ; that they did 
not include the down spouting and extras of the value of $300, nor the 
entire wiring of 80 inside rooms, téléphone switchboard, or enunciator, 
which cost about $1,480, nor the screen doors and window screens on 
the entire building, worth $490.62. On cross-examination, plaintiff 
testified that he had a set of plans and spécifications which had been 
used during the construction of the building, and that he fumished 
thèse to the Insurance adjuster, who took them away with him, and that 
he had secured a duplicate set, which he turned over to an architect ; 
that when he was going up to the hôtel site he told one of the apprais- 
ers that he would tell him anything he wanted to know about, and 
that he told both the appraisers the same thing when he was at the 
hôtel building site; that one of the appraisers said, "AU right," they 
would call on him if they wanted anything ; that he was a little offend- 
ed at the demeanor of the appraisers, and thought they ought to ask 
him questions about the property, but they did not. Plaintiff also said 
that he had had the floors painted and inside varnishing done ; that the 
building did not require much repair and was in very good condition. 

The architect, who had f urnished the plans and spécifications for the 
building and supervised its construction, testified that the original cost 
of the hôtel in 1910 was approximately $58,000, and that it would 
cost from 15 to 20 per cent, more to construct in 1916, and that in his 
opinion a fair dépréciation would be 2 per cent, per annum. Another 
anchitect testified that in his opinion the cost of construction in 1916 
would be about $65,000, and that the dépréciation from 1910 to 1916 



698 260 FEDERAL REPÛBTEK 

would not exceed 10 per cent. ; that in June, 1918, after the fire, thert 
was very little salvage, the foundation walls being badly shattered, 
and that not more than 25 per cent, of the stone was fit for use again. 

One of the appraisers, in testifying for the défendant, said that in 
estimating dépréciation he was guided largely by rules adopted by 
engineers, covering classes of material, and that thèse rules are deter- 
mined by long expérience and observation in différent classes of ma- 
terials ; that he obtained plans and spécifications of the building, and 
consulted at différent times with the architect who drew the plans of 
the hôtel, and from the information obtained from the ai"chitect and 
the plans and spécifications the appraisers could estimate the cost of 
the building, with the exception of the electric light fixtures, and that 
he wrote to plaintiff to procure the invoice for those ; that plaintiff did 
not furnish the figures for the electric light fixtures, and they got them 
from others ; that the plaintiff had offered his services, but that the 
appraisers had obtained ail the information from the spécifications and 
plans that was required as to the building and would get the informa- 
tion with référence to the salvage and as to the condition of the ruins 
when they were upon the ground; that the ruins would speak for 
themselves, and that it was "up to us to décide without any outside 
interférence" ; that they examined the ruins, estimated how much was 
destroyed, and eliminated that, and allowed for what could be utihzed ; 
that they went ail over the ruins, observed what was left of the inte- 
rior finish, considered wear and tear, and estimated upon the outside 
walls by what they f ound still standing ; that they estimated déprécia- 
tion at not quite 4^/^ per cent, per annum. This appraiser f rankly said : 
The "idea" was "that Mr. Hefferlin should hâve fumished ail the in- 
formation without solicitation" ; that they got some information in 
Livingston, but that it was not the custom to get the information from 
the interested parties, unless the appraisers asked for it; that the 
plans did not inform them that there was a téléphone System, window 
screens, and screen doors; and that the appraisers did not consider 
those items in making their estimate. The other appraiser testified 
generally to like effect concerning dépréciation, and said that in the 
papers furnished there was nothing about room téléphones or an enun- 
ciator; that they took an average of ail dépréciation, and proceeded 
upon the belief that the plans and spécifications embodied everything 
there was in the building. Witness testified that on the way up to 
Corwin he did not hear plaintiff say anything about the appraisal mat- 
ter, and did not talk with him about it. 

[1,2] It is well established that every reasonable intendment is in 
favor of an award made by appraisers who hâve acted pursuant to 
the terms of the clause of a policy such as there is in this case, and that 
an award will be sustained, even though it does not conform to what 
would hâve been the judgment of the court. But in the présent case 
thèse points stand f orth in a conspicuous way : The appraisers never 
received any explanations or statements of any character with relation 
to the property destroyed from the insured, and they omitted to consid- 
er important items of property that should hâve been included. In 
some respects the case is like that of Continental Insurance Co. v. Gar- 
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rett, 125 Fed. 589, 60 C. C. A. 395. The policy in that case provided 
for submission to appraisers, and that the appraisers should ascertain 
the Sound value of and the loss upon the property damaged or destroy- 
ed. Award was made and subsequently action brought to set it aside, 
because of want o£ notice to the insured. There was no requirement in 
the agreement of submission that the appraisers should follow the law 
generally, but the Court of Appeals, speaking through Judge Lurton, 
held that notice should hâve been given to the parties of the time and 
place of the hearing "from the commonest principles of justice." The 
court was of the opinion that, if the character of the matter submitted 
were such as to justify an inference that the appraisers were chosen to 
act as experts and adjust the matter from their own knowledge, notice 
would not be necessary, and it was not obligatory upon the appraisers 
to hear évidence, unless the agreement of submission so provided. 
The arbitrators in that case were called upon to ascertain and appraise 
the Sound value of a brick building which had been almost completely 
destroyed by fire ; even the walls having, in part, f allen. The court 
said: 

"Thus a mère examination of the premlses could not, on the évidence m 
this record, hâve informed them as to the character of the fiulshing of the 
Interior work, and its condition before the fire. The appraisers were ex- 
perienced contracting builders ; but, without some évidence, how was it 
possible for them to know the sound value or the loss and damage? Under 
such circumstances appraisers should give notice to both parties of the time 
and place of hearing, and require évidence in respect of facts which they 
could not othervvise know. The mère fact that the assured saw the apprais- 
ers on the Street, and that he did not ask to be heard or object to their pro- 
ceeding without notice, is not a waiver. The appraisers were not in session 
when complainant saw them, and he was not présent when they examined 
the ruins or acted in any way in the discharge of their duty, and he had no 
notice of either the time or place of their session." 

This case has been approved by the Suprême Court of Montana in 
Carlston v. St. Paul Fire & Marine Ins. Co., 37 Mont. 118, 94 Pac. 
756, 127 Am. St. Rep. 715. Although in that case there was a more 
emphatic demand for a hearing than was made by the plaintifï in the 
présent case, yet in view of the offer of the plaintifï to the appraisers 
that he would be glad to furnish them any information respecting the 
property, it is not unreasonable to say that his position is hardly less 
favorable than it would hâve been if he had made more formai re- 
quest. They should hâve heard him. The omission to include the 
items of electric wiring, screen doors, and window screens shows that, 
notwithstanding the fact that the appraisers were experienced con- 
tractors, without évidence of the fact that thèse things were in the 
hôtel at the time of the fire, it was next to impossible for them to dé- 
termine accurately the sound value or the loss and damage. Canfield 
V. Watertown Fire Ins. Co., 55 Wis. 419, 13 N. W. 252 ; Rutter & 
Hendrix v. Hanover Fire Ins. Co., 138 Ala. 202, 35 South. 33 ; Phœ- 
nix V. Moore (Tex. Civ. App.) 46 S. W. 1131. 

There is no suspicion of lack of good faith or of integrity of con- 
duct on the part of the appraisers. We gather from the record that 
they acted in the best of faith and in a conscientious effort to perform 
their duty properly ; but in their efforts to be impartial they failed to 
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acquire necessary information that they could hâve obtained by hear- 
ing the plaintiff. The insured evidently thought that it would be in- 
appropriate for him to obtrude évidence upon the appraisers unless 
they requested it. The resuit, however, bas operated unjustly to the 
insured, because the appraisers did net hâve before them sufficient 
information upon which to found accurate conclusions as to the pecun- 
iary estimate of damage donc to the property burned. We therefore 
think that, under the undisputed facts, the lower court was correct in 
holding the award ineffective, and that plaintiff could set it aside by 
action in court. As bearing upon the question we cite ^tna Ins. Co. 
V. Jester, 37 0kl. 413, 132 Pac. 130, 47 h. R. A. (N. S.) 1191 ; Phœnix 
Ins. Co. V. Moore, supra ; Schoenich v. American Ins. Co., 109 Minn. 
388, 124 N. W. 5 ; Palatine Ins. Co. v. O'Brien, 152 Fed. 922, 82 C. 
C. A. 70; Kaiser v. Hamburg Bremen Ins. Co., 59 App. Div. 525, 
69 N. Y. Supp. 344; Canfield v. Watertown Fire Ins. Co., supra. 

[3] Nor do we think that it was the duty of the assured to submit 
to a second appraisement of the loss. Having once, in good faith, 
undertaken to bave an estimate of the amount of his loss made by ap- 
praisers appointed pursuant to the terms of the policy, and the ap- 
praisement having been defective and invalid, without fault on the part 
of the insured, he is not obliged to join in an attempt to hâve another 
appraisement, but may maintain this action. Uhrig v. Williamsburgh 
Fire Ins. Co., 101 N. Y. 362, 4 N. E. 745 ; Western Assurance Co. v. 
Decker, 98 Fed. 381, 39 C. C. A. 383; Solem v. Conn. Fire Ins. Co., 
41 Mont. 351, 109 Pac. 432. 

Beheving that the rights of the insuring company bave not been 
prejudiced, the judgment of the lower court is affirmed. 

Affirmed. 



LEE V. MINOE et al. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1919.) 

No. 3307. 

COUETS <S=»260 JTTRISDICTION of FEDBEAL COtTBT IN SUIT FOE CONSTSUCTION OF 

WILL. 

Under tlie statutes of Callfornia an Independent suit in equity inter par- 
tes does not lie to construe a will, or to assail proceedings in probate by 
wliicli tlie will is construed and the estate distributed, and a fédéral 
court in that state is without jurisdlction of such a suit. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Suit in equity by Jeanette W. Lee against Richard C. Minor, individ- 
ually and as trustée under the will of Elizabeth E. Barnhart, deceased. 
Decree for défendants, and complainant appeals. Affirmed. 

F. C. Heffron, of Roseburg, Or., for appellant. 

John H. Miller, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

^=»For other cases Bee same toplc & KEY-NUMBER in ail Key-Numbereil Digests & Indexes 
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ROSS, Circuit .Tudge. The second amended bill, to dismiss which 
a motion vvas made to and siistained by the court below, was based 
solely upon the diverse citizenship of the parties and the fact that the 
amount involved exceeded that required for jurisdiction, and alleged, 
in effect, among other things, that the deceased, then a résident of 
the city of Stocitton, in San Joaquin county, Cal., executed, on Octo- 
ber 7, 1899, her last will and testament, to which, on September 19, 
1902, she added a codicil, in which will she named three trustées, one 
of whom was the appellee, Minor, and ail of whom were subsequently 
appointed executors of the will at the time it was admitted to probate 
by the probate department of the superior court of the said county of 
San Joaquin — the said Minor being the sole surviving trustée and 
executor at the time of the bringing of the suit, about 14 years after 
the entering of the decree of distribution of the estate hereinafter 
referred to. The testatrix, after directing the payment of her just 
debts, the érection of a monument to her deceased husband, and the 
making of two bequests not necessary to be mentioned, declared, in 
the fif th clause of her will : 

"AU the resldue of my estate, of every kind and nature, both real, Personal, 
and mixed, wherever situated, of which I may dlo possessed, Is hereby he- 
queathed and devised to, and by the court Is to be distributed unto Henry W. 
Earle, Spottswood C. Allen and R. C. Minor, and to the survivor or survlvors 
of them, in trust for the foUowing purposes, namely : 

"Ist — To take possession, charge and management of the same and coUect 
the rents, issues, profits and accumulations thereof (save and except that my 
daughter, Daisy Belle Nicewonger, shall hâve the use and oceupancy of the 
dwelling house with ail of its contents in the city of Stockton, free from ail 
rent). 

"2d — To pay annually the entire income or rents, profits and accumulations, 
after paying ail taxes, other légal charges, and the sum of eight hundred dol- 
lars per year, which is hereby fixed as the annual compensation for my said 
trustées collectively when acting as such, to my daughter, Dalsy Belle Nice- 
wonger, during her life, and after her dealh in equal shares to the children 
of my said daughter, until the youngest of said children shall hâve reached his 
or her majority or dies without having reached his or her majority, when the 
trust herein created is to terminate and the said residue is to be divlded and 
distributed in equal shares to the children of my said daughter or the issue of 
any deceased child, per stirpes. 

"3d — Sbould my daughter, Daisy Belle Nicewonger, at any time during the 
continuance of this trust, become a widow or a single woman, then said 
trust is to immediately cease and terminate and the said residue and the whole 
thereof distributed to my said daughter. 

"4th — In the event that my said daughter dies during coverture leaving no 
issue, then this trust is to terminate and the said residue of my estate is to 
be distributed and dlvided as folio ws, viz.: 

"To my nièce, Ida Fenner, of Watertown, New York, the sum of ten thousand 
dollars ; 

"To my nièce, Ella Haven, of Watertown, New York, the sum of two thou- 
sand dollars ; 

"To my nephew, Estus Bartholomew, of Stockton, Californla, the sum of 
three thousand dollars; 

"To my nièce, Laura Bell Delano, the sum of three thousand dollars ; 

"And the remainder of said residue, to tie extent of ten thousand dollars 
each (if the same is suflicient therefor) to the children of my brothers, Otis L. 
White and Necomb White, of Northport, Mlchigan, in equal parts and shares 
and not per stirpes; If any residue then remains, the same is hereby be- 
queathed to my said nièce, Ida Fenner, of Watertown, New York, In addition 
to the sum of ten thousand dollars hereinbefore bequeathed to her. 
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"The Income provlded for in this will to be paid to my daughter is made 
for her exclusive beneflt, wlthout any right of assignment by her to any per- 
son whatever, and Is net to be subject to the clalm of any of her creditors." 

The bill dismissed showed upon its face that the complainant is 
one of the children of Otis L,. White (one of the brothers of the testa- 
trix named in her will), and that her only child was Daisy Belle Barn- 
hart, who, at the time of the exécution of the will was the wife of 
one Cary Hayes Nicewonger, from whom she was divorced April 8, 
1903, the decree of divorce expressly permitting her to résume her 
maiden name, and that she thereafter remained a single woman until 
long after the making and entry of the decree of distribution, when 
she married one Frank Albert Hillman, and thereafter, to wit, on 
March 17, 1912, died, leaving the latter surviving her, but leaving no 
issue. 

The dismissed bill alleged that the real property of the deceased 
greatly exceeded in value the amount of ail of the bequests named in 
her will and codicil, and set out in full the decree of distribution, which 
is as follows : 

"In the Superior Court of the State of Oallfornla in and for the County ot 

San Joaquin. 

"In the Matter of the Estate of Elizabeth E. Barnhart, Deceased. 

"H. W. Earle, S. C. Allen, and R. C. Minor, the executorg of the last will and 
testament of Elizabeth E. Barnhart, the above deceased, havlng on the 19th 
day of April, A. D. 1904, rendered and flled herein a final account and report 
of their administration of said estate, together with a pétition for the final dis- 
tribution of said estate, and an amendment thereto on April 22, 1904, and the 
sald matters coming on regularly to be heard on the 2d day of May, 1904, proof 
having been made to the satisfaction of thls court that the clerk of this court 
had given sufBcient notice of the settlement of said account and the hearing 
of said pétitions for distribution In the manner and for the time required by 
law, the court proceeded to the hearing of the same, and, documentary and 
oral évidence having been recelved, the hearing was continued until thls day. 

"And It appearlng that said account is for a final settlement ànd is In ail 
respects true and correct, Is supported by proper vouchers, and that the said 
account is entitled to be allowed and settled as presented; and It appear- 
lng that ail claims and debts against sald décèdent and ail taxes on said estate, 
and ail debts, espenses, and charges of administration, hâve been fully paid 
and dlscharged, and that said estate is ready for distribution ; that sald Eliza- 
beth B. Barnhart died testate on the 16th day of May, A. D. 1903, and at the 
time of her death was a résident of said county of San Joaquin, state of Cali- 
fornia ; that after the due and légal proeeedlngs had been had an order was 
duly made and given by thls court admlttlng to probate the last wlU and tes- 
tament of sald deceased, and the probate thereof has never been vacated or 
set aside ; that the only child and sole helr of sald Elizabeth E. Barnhart, de- 
ceased, is Daisy Belle Barnhart, who at the time of the exécution of sald will 
was the wife of Cary Hayes Nicewonger, and known as Daisy Belle Nice- 
wonger ; that on the 8th day of AprU, A. D. 1903, a decree of divorce was duly 
made, given, and entered by this court in the action of Daisy Belle Nice- 
wonger V. Cary Hayes Nicewonger, dissolvlng the bonds of matrlmony there- 
tofore existing between said Daisy Belle Nicewonger and Cary Hayes Nice- 
wonger, and permitting her to résume her maiden name of Daisy Belle Barn- 
hart ; that ever slnce sald 8th day of April, A. D. 1903, sald Daisy Belle Barn- 
hart has been and is now a single woman ; that the trust created In said wlU 
never vested, and became and Is now Inoperatlve and of no eflfect, and the 
whole of the residue of the estate of Elizabeth B. Barnhart, deceased, sbould 
be dlstributed in severalty to Daisy Belle Barnhart. 
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"And It further appearing to the satisfaction of the court that the sum of 
$3,500 has been placed In the hands of sald executors to meet any suit that 
may be brought upon the rejected claim of Cary Hayes Nlcewonger, referred to 
in the report accompanying the final account on file hereln ; that Dalsy Belle 
Barnhart has assumed aU tbe obligations incurred by sald executors In and 
ftbout the tract of land known as the Bamhart-Sargent réclamation ; that ail 
the allégations contalned in sald report and pétitions for distribution are 
true and correct; and the court belng fully advlsed of its judgment hereln: 

"It is therefore ordered, adjudged, and decreed that the sald account be 
taken and considered as the final account of sald executors, and that the saine 
be, and the same hereby Is, settled, allowed, and approved as presented ; that 
ail the acts and proeeedings of sald executors, as appearing on the records 
hereof, be and the same hereby are approved and confirmed ; and the residue 
of the estate of sald Ellzabeth E. Barnhart deceased, hereinafter partlcularly 
described and now remaining in the hands of said executors, and any other 
property, not now known or dlscovered, which may belong to said estate, or in 
which the said estate may hâve any interest, be and the same is hereby as- 
slgned and distributed to Dalsy Belle Barnhart, to hâve and to hold the same 
for her own sole and exclusive use, behoof, and benefit, absolutely and for- 
ever, and as the sole residuary legatee and devisee of the said Ellzabeth E. 
Barnhart, deceased. [Hère follows a récital of the property belonging to the 
estate.] 

"Done in open court this 3d day of May, A. D. 1901. 

"W. B. Nutter, Judge." 

No fraud of any kind was alleged in the bill as amended, and al- 
though it alleged that the executors of the estate failed to give the 
complainant any notice of the proeeedings leading up to the decree of 
distribution, it expressly alleged that — 

"during the years 1903, 1904, and 1905 the statutes of the state of Callfornia 
with référence to probate matters did not provide for the giving or serviug of 
any notice upon heirs or legatees or beneflclaries of testamentary trusts re- 
siding out of sald state, as to proeeedings in probate courts, even though said 
proeeedings attempted to deprive said heirs and legatees and beneflclaries of 
their property (except possibly by indirection through citation or proeeedings 
to détermine heirship) ; that on the contrary said statutes tended to prevent 
such nonresidents from having actual knowledge of such proeeedings and tak- 
iDg part therein by provlding that ten days' notice is sutHcIent on ail hearings, 
Including hearings on pétitions for final distribution, and that notice thereof 
can be given by posting three notices wlthin the county ten days prier to said 
hearlng ; that said statutes also attempt to make a decree issued upon such 
hearing final against ail heirs, legatees, and beneficiarles, nonresldent as well 
as résident." 

As will be seen from the decree of distribution, the court expressly 
found from proof made that the notice required by the state law had 
been duly given. In California there is no statute authorizing any one, 
by suit inter partes, to assail proeeedings in probate, and it was ex- 
pressly held hy the Suprême Court of the state in Toland et al. v. 
Earl et al., 129 Cal. 148, 61 Pac. 914, 79 Am. St. Rep. 100, that— 

"an Independent action In equity does not lie in thls state to construe a 
will, whether it involves merely légal questions, or questions relating to the 
exécution of trusts created by the will. It is the province of the superior 
court which settles the estate of a deceased person to construe the will and 
the trusts created thereby; and it may exercise ail equity powers necessary 
for a complète administration of the estate, though not authorized in the limit- 
ed exercise of Its probate jurisdiction to détermine controversies not withln 
the scope of such administration." 
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See, also, Mulcahey v. Dow, 131 Cal. 76, 63 Pac. 158; Estate of 
Davis, 136 Cal. 590, 69 Pac. 412 ; Wills v. Wills, 166 Cal. 532, 137 
Pac. 249. 

The contention of the appel lant is that this court should undertake 
to construe the will in question and put a différent construction upon 
subdivisions 3 and 4 of its fifth section, than did the probate court of 
California — claiming that those two clauses are in irreconcilable con- 
flict, and that theref ore the last one should prevail under the rule em- 
bodied in section 1321 of the Civil Code of CaHfornia, which is in 
thèse words : 

"Ail the parts of a will are to be construed in relation to each other, and 
so as, if possible, to foim one consistent whole ; but, where several parts are 
absolutely irreconcilable, tbe latter luust prevail." 

The court below did undertake to construe the will, and did so in 
the same way that the California probate court did, both holding in 
effect that there was no conflict between them, but that they were 
alternative provisions, and that, as the daughter of the testatrix was 
a widow and a single woman at the time of the distribution of the es- 
tate, the trust immediately terminated, and the whole of the residue 
of the estate passed to her under the third subdivision of the fîfth 
clause of the will. 

There being no law of California authorizing any one, by suit inter 
partes, to assail the probate proceedings in question, we are of the 
opinion that this court is, as was the court below, without jurisdiction 
of the subject-matter of the bill, and therefore that the judgment dis- 
missing it was correct. Sutton v. English, 246 U. S. 199, 38 Sup. Ct. 
254, 62 h. Ed. 664; Farrell v. O'Brien, 199 U. S. 110, 25 Sup. Ct. 
727, 50 h. Ed. 101, affirming the décision of this court in 125 Fed. 
657, 60 C. C. A. 347, under the title Carrau v. O'Calligan et al. 

The judgment is affirmed. 



LOWE Y. PURE OIL CO. et aL 

(Circuit Court of Appeals, Fourth Circuit. April 16, 1919.) 

No. 1682. 

1. CoxTRTS ■g=>329, 330 — Jubisdiction of Fedebal Couet — Amount in Cow- 

TEOVEHSY. 

Allégation and proof as to the value of the matter In controversy, fteW 
sufflcient to sustain the Jurisdiction of a fédéral court. 

2. Waters ahd Wateb Courses <S=>145 — Extent of Right by Pkesckiption — 

Pipe Line in Bed of Obeek. 

A right acquired by prescription to maintain a pipe Une in a creelî bed 
on one side of the stream, held not to extend to the other side, so as to 
glve the right to remove the Une to that side, to the damage of the 
owner of the land. 

3. Judgment <S=606 — Mebgeb — Action foe Injueï to Beal Estate — Con- 

TiNtJiNG Injuet. 

A judgment against a landowner in an action by him for damages for 
occupation of his land by a pipe Une, held not to estop him fron: 
maintaining subséquent actions where only temporary damages vi^ere in 
issue or considered. 

4=9For other cases see same toplc & KEY-NUMBER in ail Key-Numljcred Dlgesta & Indexes 
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Appeal from District Court of the United States for the Northern 
District of West Virginia, at Parkersburg; Alston G. Dayton, Judge. 

Suit in equity by the Pure Oil Company and the Producers' & Re- 
finers' Pipe Line Company against John M. Lowe. Decree for com- 
plainants, and défendant appeals. Reversed. 

Larrick & Lemon, of New Martinsville, W. Va. (Reese Blizzard, of 
Parkersburg, W. Va., on the brief), for appellant. 

Thomas H.. Cornett, of New Martinsville, W. Va., and John W. 
Dunkle, of Pittsburgh, Pa. (F. V. lams, of New Martinsville, W. 
Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCPIARD, Circuit Judge. This was a suit instituted in the 
Northern district of West Virginia on the equity side of the docket. 
Bill was filed for an injunction to restrain défendant from trespassing, 
and also to restrain him from any proceeding, either in law or in equity, 
for the removal from the creek bed of ail pipe lines operated by gravity 
maintained by common carrier in the extensive transportation of crude 
oil, and to quiet title. 

The plaintiff the Pure Oil Company is a corporation created under 
the laws of the state of New Jersey, and duly authorized to transact 
business in the state of West Virginia, and the défendant is a citizen 
and résident of West Virginia. 

The line, four inches in diameter, and in which the 26 rods in ques- 
tion is included, is a part of a System 20 miles long, operated for the 
past 17 years in piping oil for the pubHc generally from the fields in 
the vicinity of Jacksonburg to tanks at Pine Grove, and laid in the 
bed of the South fork of Big Fishing creek, the location of tTie pipe 
line in the creek bed enabling the oil to flow by gravitation instead of 
by a mcchanical System, which would be far more expensive ; and from 
the tanks at Pine Grove the oil is piped by pressure to refineries at a 
distance. 

Plaintiff allèges the following grounds as a basis for the relief sought 
to be obtained: (a) Diverse citizenship, and value of its entire System 
of gravity oil hnes, exceeding $3,000; (b) want of title on part of de- 
fendant ; (c) right conf erred by act of Législature of 1872-73 (chapter 
192), declaring the creek in question a public highway; (d) title m 
plaintiff by prescription matured by actual possession taken and kept 
by virtue of said statute, and also under claim of ownership and right, 
without objection, and with acquiescence, as against défendant and his 
predecessors. 

The défendant moved to dismiss the bill on the ground that the 
facts alleged did not entitle plaintiff to the relief sought. The answer 
admits the passage of the législative act, but says it is declaratory of 
the common law, and became inoperative, according to its own provi- 
sions, within two years after its passage, and therefore conferred no 
right on plaintiff to lay pipe in the South fork of Big Fishing creek, a 
fioatable stream ; and it is further averred that plaintiff never applied 
to, or had the permission of, any authority, public or private, to lay 
•/m i<'.-^5 
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the line in question ; further, that there is no corporation in West Vir- 
ginia vested with power to exercise the right of way over any public 
highway without the permission of some public authority, and any one 
attempting to establish such right of way over any public highway 
without the permission of some public authority is a trespasser and 
liable to criminal prosecution theref or ; that the law f orbidding the use 
of a public highway except by such permission is more stringent than 
the law forbidding the use of private property for public use without 
payment of compensation; that the creek bed was included in 170 
acres of land granted by I. D. Morgan by deed of January 25, 1901, 
to A. C. Ballouz, who subsequently granted to John M. Lowe, défend- 
ant, two parcels of the same by separate deeds dated December 28, 
1906 (six lots), extending back almost to the top of the north bank of 
the creek opposite the point in question, but conceded to be outside the 
bed, and the other, dated August 11, 1913, for the "strip of land" or 
creek bed, and under which Lowe, the appellant, bases his claim and 
title. 

The bill allèges adverse possession, and the answer avers the "ad- 
verse possession of plaintiff and its lessor, from 1901 to the fall of 
1913, of the line in the creek bed." Notwithstanding the admission 
thus contained in the answer, défendant insists that such possession, 
under the circumstances, does not apply to the bed, or even the side of 
the creek bed, and that the line as then laid was in the creek bed owned 
by A. C. Ballouz, and in the south side, remaining there until défendant 
bought the bed of the creek from Ballouz, but that line was relaid on 
top of defendant's land on the opposite or north bank, over his objec- 
tion, and after his purchase of the creek bed, but before August 11, 
1913, the date of his deed. 

The answer dénies any right of the plaintifif to maintain and oper- 
ate the Hne in the creek bed. 

It is conceded that the Producers' & Refiners' Pipe Line Company 
has been and is now engaged in operating pipe line and transporting 
crude oil. It is further admitted that such line is operated by gravity, 
and is of great importance, use, and benefit in the economical trans- 
portation of oil, as alleged in the bill, but that such facts are imma- 
terial. 

[ 1 ] First, it is insisted by défendant that the court below was with- 
out jurisdiction, inasmuch as the amount involved in the controversy 
was not $3,000 in excess of cost and interest. This is based upon the 
theory that the amount involved should represent only the actual cost 
of removing this line from the south side of the creek to the north side 
of the creek. 

As we hâve stated, it is alleged in the bill that the value of the en- 
tire System of gravity oil lines exceeds the sum of $3,000, and that, 
owing to the occupancy of the south side of the creek by the railroad in 
constructing its line, it is in such condition that it would be impractica- 
ble to locate the pipe line on that side, and that it was for this reason 
plaintifF was compelled to change its line so as to operate it for the 
purpose for which it was intended. 
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It is insisted by plaintiff that the removal of a part of this Une 
would destroy the entire gravity System in the creek beds, among other 
Ihings necessitating its removal f rom tanks at Fine Grove to Jackson- 
burg, the main Connecting lines above Jacksonburg, also necessitating 
an altération in a multitude of smaller lines Connecting each well with 
the main line, at a great loss and expense, and thus either destroy the 
business or necessitate the construction of a pressure System on other 
lands, involving the purchase of new rights of way, for a distance of 
more than one mile, over a hill. It is contended that the construction 
of such line would cost $2,500 for labor done, $3,000 for pump sta- 
tion, and $3,000 for additional pipe, costing in the aggregate from $8,- 
000 to $10,000. This, we think, should be considered in estimating 
the amount involved in this controversy. 

In addition to this phase of the question, it is insisted by counsel 
for plaintiff that "where a particular matter of itself less than juris- 
dictional amount or value involves a right or estate as the subject of 
dispute, which right or estate dépends upon the détermination of the 
controversy, the value of the right or estate vi^ill fîx the jurisdiction." 

In Montgomery's Manual of Fédéral Procédure, § 174, c. 8, it is 
said: 

"Generally speaking, where there is a definite amount that ean be deter- 
mined as being in dispute between the parties, this will flx the jurisdiction." 

In view of what we hâve said as respects this point we think that the 
court below was warranted in holding that it had jurisdiction. 

[2] The plaintifif insists that it is entitled to right of way by pre- 
scription which matured "by actual possession taken and kept for more 
than the statutory period of ten years under claim of ownership and 
right without objection, and with acquiescence as against défendant 
and his predecessors." The undisputed évidence shows that plaintiff 
acquired a prescriptive right by use for more than 10 years, maintain- 
ing his pipe line on the south side of the stream. The Suprême Court 
of West Virginia in the case of Mitchell v. Bowman, 74 W. Va. 498, 
82 S. E. 330. The first syllabus is in the f ollowing language : 

"One who for ten years or more continuously travels a deflned wày over 
the lands of another, with the knowledge of the owner, but without the owner's 
permission, interruption, or déniai of the use, acquires the way by prescrip- 
tion." 

Also in the case of Walton v. Knight, 62 W. Va. 223, 58 S. E. 1025, 
the first, second, and third syllabi are as f ollows : 

"A private right of way by prescription may be acquired over another's land 
by visible, continuons, and uninterrupted use thereof for ten years, under a 
bona flde claim of right, with the acquiescence of the owner." 

"Such use is presumed to be with the knowledge and acquiescence of the 
owner, and to prima facie give the right ; which presumptlon will be conclu- 
slve, unless accompanied by the protest and objection of the owner under such 
circumstances as to repeal it." 

"When there has been such use of another's land for the period requisite to 
create an easement by prescription, the bona fldes of the claim of right is 
established." 

It appears that the pipe line was laid in the south side of the bed 
of the creek. It f urther appears that no protest or objection was made 
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by Ballouz, the predecessor in title of défendant, to the occupancy, ei- 
ther at the time plaintiff first occupied the premises, or at any time dur- 
ing such occupancy. 

The contention of plaintiff that it acquired a prescriptive right to 
use and maintain its pipe on the south side of the stream is not dis- 
puted ; but in 1913 the plaintiff moved his pipe line to the opposite side 
of the stream in an entirely new location. The change, according to 
defendant's évidence, materially damaged his property on the north 
side of the stream. While, as we hâve said, plaintiff undoubtedly had 
a prescriptive right to the south side of the stream, we are of the opin- 
ion that such right did not extend to the north sîde, it appearing that 
the plaintiff did not occupy the north side of the stream for a suffi- 
cient length of time to acquire such right to that side. Plaintiff in- 
sists that its possession extended from one bank to the other, and 
that therefore it acquired a prescriptive right to occupy either side 
of the stream and any part thereof. We think this position is untena- 
ble in view of the purpose for which the side of the stream was used, 
and that occupancy of the south side did not inure to the benefits of 
the plaintiff, so as to vest it with title to the north side. 

The bill challenges the right of défendant to compel plaintiff to 
remove this line either by physical or lavvful force basing its right upon 
the fact that the quitclaim deed of défendant does not undertake to 
confer upon défendant the right to such remedy, further alleging that 
the absolute right to the premises in question is, as we hâve said, vested 
in the plaintiff by opération of law. 

This would undoubtedly be true if the question as to the right of 
plaintiff to occupy the south side of the stream were involved; but, 
as we hâve stated, there is no controversy about this point. The plain- 
tiff not having acquired a prescriptive right to the north side of the 
stream, the title to that portion of the premises remained with the 
grantor, and passed to the défendant by his quitclaim deed, such in- 
terest being vested in defendant's predecessors at the date of such 
deed. 

[3] It is further insisted by counsel that plaintiff acquired title by 
estoppel by former adjudication of law, it appearing from the answer 
and évidence that there had been two adjudications, one in favor of 
défendant and one against him. 

It was shown that défendant instituted suit against the Pure Oil 
Company for damages for the occupation and use of this creek bed, be- 
fore a justice of the peace, wherein he recovered the sum of $14.50 as 
damages. It also appears that an action was instituted by défendant 
against the plaintiff in the circuit court of Wetzel county for damages 
Gccasioned by the occupation of the bed of the creek by the pipe line. 
In that case judgment was in favor of the Oil Company. While no 
certified copies of thèse judgmehts appear in the record, the évidence 
as to their nature and character is such as to constitute the basis of es- 
toppel, if indeed, the facts are such as to warrant the same. In con- 
sidering this phase of the question, it should be borne in mind that only 
temporary damages were involved in the two suits instituted by de- 
fendant. As respects this phase of the question it has been held that — 
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"It is the légal right of either plalntiff or défendant to elect to hare per- 
manent damages assessed in sucli an action upon demand made in the plead- 
ings, and when either makes the demand the judgment may be pleaded in bar 
of any subséquent action. The défendant is required to set up this or any other 
equity upon whlch it relies, as well as to prove the averment on the trial. But 
where a plaintiiï is allowed, without objection, to hâve such damage appor- 
tioned, the judgment is not a bar, and either party to a subséquent suit Involv- 
ing the same question may demand that both présent and prospective damages 
be assessed, and upon proof of a previous partial assessment the jury may 
consider that fact in diminution of the permanent damage." Ridley v. Sea- 
board & R. E. Co., 118 N. 0. 996, 1009, 24 S. B. 730, 734, 32 L. E. A. 708, 712. 

In this case Judge Avery discusses the whole subject very fully and 
elaborately. 

"Where the cause of the injury is in its nature permanent, and a recovery 
for such injury would confer a license on the défendant to continue the cause, 
the entire damage may be recovered in a single action ; but where the cause 
of tlie injury is in the nature of a nuisance, and not permanent in character, 
but of such a character that it may be supposed that the défendant would re- 
uiove it rather than suffer at once the entire damage which it might inflict If 
permanent, then the entire damage cannot be recovered in a single action, but 
actions may be maintained from time to time as long as the cause of the in- 
jury continues." Watts v. Norfolk & W. E., 39 W. Va. 196, 19 S. E. 521, 23 
Lu R. A. 674, 45 Am. St. Rep. 894 ; Hargreaves v. Klmberly, 26 W. Va. 787 (9th 
syllabus), 57 Am. Rep. 121 ; Smith v. Point Pleasant R. Co., 23 W. Va. 453. 

"The case calls for what are designated in the décisions temporary damages. 
Injury to real estate difCers in nature and degree. Under some circumstances, 
recovery may be had from time to time as damages accrue. Under others, but 
one recovery can be had, and that includes ail the Injury the property has sus- 
tained in the past and will sustain in the future. Damages recovered in the 
latter class of cases are called 'permanent' damages, and damages recovered 
in the former 'temporary' damages. Permanent damages are given on the 
theory that the cause of injury is fixe<l and indéterminable and the property 
mustalways remain subject to it. The injured party is limited to the recovery 
of temporary damages, wlien the injury is intermittent and occasional, or the 
cause thereof reuiedlable, removable, or abatable. It assumes that the plain- 
tlfl! himself may be able to remedy the cause of injury or relieve hls property 
from Its 111 efïects, or that the défendant wil be induced or compelled, by the 
infliction of repeated judginents for damages, to remove it" McHenry v. Par- 
kersburg, 66 W. Va. 533, 535, 66 S. E. 750, 751, 29 I* E. A. (N. S.) 860, 863. 

If the plaintifï's testimony be true that it will be necessary to re- 
move the pipe line, and take it around in another direction at an ex- 
pense of several thousand dollars, the pipe line, as now located, should 
then be regarded as a permanent structure similar to a railroad actually 
constructed. In that case ail the damages, both past and prospective, 
should hâve been assessed in the actions brought by the plaintiflf, and, 
even if the plaintiiï had sought only damage up to the time of the ac- 
tion, the défendant would hâve had the right to hâve ail the damages 
assessed in the one action. But, on the other hand, if the defendant's 
testimony be true that the pipe line could be replaced on the other side 
of the stream at a cost of only two or three hundred dollars, and with 
inconséquent risk from the railroad opération, then it would be pre- 
sumed that the Oil Company would make the removal, and the plaintiiï 
could recover only the damages accruing to the date of the recovery. 
In the latter event, the case would clearly fall under McHenry v. 
Parkersburg, supra. 
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It £.ppears from the record that the case in the magistrate's court, 
as well as the one in the circuit court, was for temporary damages. 
The burden was on the plaintiff to show, from the record or otherwise, 
that in the former adjudication both permanent and temporary dam- 
ages were involved and adjudicated. This burden not having been 
met, it follows as a matter of law that the former judgments did not 
adjudicate the right of the défendant to damages accruing after those 
adjudications. 

For the reasons stated we are of the opinion that the court below 
erred in denying defendant's motion to dismiss the bill. The decree 
of the lower court is reversed, with instructions to dismiss the bill. 

Reversed. 



ARNESS et al. v. PETERSBURG PACKING 00. et al. 

(Circuit Court of Appeals, Ninth Circuit. July 7, 1919. Rehearlng Denled 

October 14, 1919.) 

No. 3278. 

1. EjECTifENT lg=>12 PAPEB TITXE TO SUPPORT ACTION ALASKA STATUTES. 

Under the Oregon statutes, In force in Alaska, a paper tltle is not es- 
sential to the maintenance of ejectment, and one who has been ta pos- 
session of real property and has been ousted by a mère intruder may 
maintain ejectment for its recovery. 

2. Ejectment iS=>11 — Titij; to Support— Public Lands— Possessory Right. 

The title to public lands as between persons ueither of whom connecta 
hlmself with the government is consldered as vested in the flrst possessor 
whose possession wlU support ejectment agalnst a trespasser. This rule 
is especlally applicable to tldelands in Alaska, where by reason of the 
coast conformation such lands are largely used as sites for various in- 
dustries. 

Morrow, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Ejectment by the Petersburg Packing Company and F. Schoenwald 
and S. T. Hills, as receivers and assignées of the Pacific Coast & Nor- 
way Packing Company, against Conrad A. Arness, Capella Arness, 
and John Doe, doing business as the Zenra Machine Shop Company. 
Judgment for plaintiffs, and défendants bring error. Affirmed. 

John Rustgard, of Juneau, Alaska, for plaintiffs in error. 
Hellenthal & Hellenthal and J. A. Hellenthal, ail of Juneau, Alas- 
ka, for défendants in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. In an action of ejectment in the court 
below, the défendants in error recovered a judgment for the pos- 
session of a small parcel of tideland adjacent to a steamship dock 
and a cannery which they occupied and operated ; they having alleged 
in their complaint that they had used and occupied the parcel in con- 
troversy, had cleared it of boulders and débris, and made it fit for the 
purpose of storing logs, pilings, pile drivers, and water craft thereon, 

®=3FoT other cases see same toplc & KEY-NUMBKR in ail Key-Numbered Digests & Index» 
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and had maintained cradles thereon to repair their boats and scows, and 
that at midnight December 7, 1915, without their consent, the plaintiffs 
in error entered upon said premises and removed therefrom the said 
cradles, pilings, logs, etc., and hâve since occupied and remained on 
the premises. The assignments of error présent two principal ques- 
tions: First, whether ejectment is the proper remedy of the défend- 
ants in error ; and, second, whether ejectment will lie to recover tide- 
land in the territory of Alaska. 

[1] The action was brought, not as contended by the défendants 
in error, to recover an incorporeal hereditament, but to recover the 
actual physical possession of a parcel of tideland, and the court below 
aptly and appropriately instructed the jury concerning the nature of 
the possession which was necessary to support the action. It is not 
necessary under the law of Alaska that the plaintiff in ejectment shall 
hâve title in fee, or for life, or for a term of years, or color of title. 
The ejectment statutes of Oregon are adopted for Alaska. In Wilson 
v. Fine (D. C.) 38 Fed. 789, Judge Deady held that prior possession of 
real property is a sufficient légal estate therein to enable a party to 
maintain ejectment for the recovery of the possession of the same 
from an intruder. In Campbell v. Silver Bow Basin Min. Co., 48 Fed. 
47, 1 C. C. A. 155, this court held that in Alaska, by the law of Ore- 
gon, which was there in force, a person in possession might maintain 
an action of ejectment to recover possession of real property from 
which he had been ousted by a mère intruder. In Sommer v. Compton, 
52 Or. 173, 96 Pac. 124, 1065, it was held that prior possession of 
land for any length of time is prima facie évidence of title, and will 
authorize a recovery of possession against a mère volunteer, or one 
having no other rights than those of a trespasser. The same was held 
in Gallagher v. Kelliher, 58 Or. 557, 1-14 Pac. 943, 115 Pac. 596. And, 
again, in Kingsley v. United Rys. Co., 66 Or. 50, 133 Pac. 785, the 
court said : 

"KaUed possession vests a sufficient riglit of property In the person who 
has such possession as to permit him to liold tlie land against ail the world 
except the true owner. Consequently, actual occupation or possession of real 
property Is In its essentlal nature of an estate or right therein. Wilson v. 
Fine (D. C.) 38 Fed. 789." 

And the court said that in Oregon the rule has become fixed that 
possession is a sufficient interest in land to enable one ousted there- 
from to eject a trespasser or one unable to show a better title. 

[2] The second question is whether ejectment lies to recover pos- 
session of public land where the plaintiff does not justify his possession 
by authority from the United States. The plaintiffs in error rely upon 
Burgess v. Gray et al., 16 How. 48, 14 h. Ed. 839, as sustaining the 
proposition that the mère possession of public land, without title, will 
not enable the possessor to maintain ejectment against any one who 
enters upon it. That case, however, does not so hold. The plaintiff 
in that case brought a suit to recover possession of land and to com- 
pel the défendants to abandon "their illégal claims." As the court 
said, it was in form a suit to obtain an injunction, to quiet the plain- 
tiff in his possession, and to compel the adverse party to deliver up to 
be canceled évidences of title, "improperly and illegally obtained." 
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The court aiso said . 

"The défendants are In possession, clalmlng tltle from the United States, 
and vvitli évidences of title derived from the proper officers of the government. 
It is net neeessary to Inquire whether the tltle clalmed by them is valid or 
not. The petitioner, as appears by the case he présents in hls pétition, bas 
no tltle of any description derived from the constltuted authorities of the 
United States, of whlch any court of justice can take cognizauce. And the 
mère possession of public land, without tltle, wlU not enable the party to 
maintain a suit against any one who enters on it; and more especlally he 
cannot maintain it against pei'sons holding possession under title derived 
from the proper officers of the government." 

The remarks of the court were made with référence to a "suit" 
brought not only to obtain possession but to cancel adverse claims, and 
the court recognized the settled rule that equity will not take jurisdic- 
tion for the sole purpose of restoring possession, and that, as the 
subject of jurisdiction in equity, the recovery of possession must be 
coupled with a demand for other relief. The recovery of possession 
alone is the ground and object of ejectment, and no case is found which 
holds that the mère possession of public land, without title, will not 
enable one to maintain ejectment against a trespasser who enters upon 
it. The contrary has been held in numerous décisions. In Coryell 
V. Gain, 16 Cal. 567, 573, Judge Field said : 

"Actions for the possession of mlning claims, water privilèges, and the 
lilie, situated upon the publie lands, are matters of dally occurrence, and. 
If the proof of the paramount title of the government would operate to 
defeat them, confusion and ruin would he the resuit • » » And with the 
public lands whlch are not minerai lands, the title, as between cltlzens of 
the state, where neither connecte himself with the government, is considered 
as vested in the flrst possessor, and to proceed from him. This possession must 
he actual and not constructive." 

In Hart v. Cox, 171 Cal. 364, 153 Pac. 391, in an action of ejectment 
involving a parcel of désert land of the United States, where neither 
party relied upon a paper title, it was held that prior actual posses- 
sion is sufficient to support the action. In Hanson v. Stinehoff, 139 
Cal. 169, 72 Pac. 913, an ejectment case, the court sustained as 
against a trespasser the right of possession of one who occupied land 
consisting of a portion of an island in a river and a dry river bed, the 
property of the state. 

By the Act of May 17, 1884, c. 53, § 8, 23 Stat. 26, Congress enact- 
ed that persons in Alaska "shall not be disturbed in the possession 
of any lands actually in their use or occupation or now claimed by 
them." That statute conf erred upon persons in possession more than 
a mère pedis possessio. It conferred the right to convey the posses- 
sory right to another. CarroU v. Price (D. C.) 81 Fed. 137 ; Martin 
v. Burford, 181 Fed. 922, 104 C. C. A. 360. The right of possession 
of the défendants in error does not dépend upon that statute, they hav- 
ing acquired possession at a subséquent date. But the courts of Alas- 
ka hâve held that those who entered into possession of tideland sub- 
séquent to 1884 may, in any case in which public rights are not in- 
volved, maintain possession against an intruder. In Copper River 
Lumber Co. v. Humphreys, 2 Alaska, 39, Judge Wickersham held that 
one who actually occupied a small tract of public land for purposes of 
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mamifacturing and sawing lumber was entitled to the exclusive pos- 
session thereof, under section 12 of the Act of Congress of March 
3, 1891, c. 561, 26 Stat. 1100 (Comp. St. § 5080). The court said: 

"There is sonie contention by the défendant that the land whlch he claims 
Is at)Ove the ordinary high tide. It would make no différence, however, un- 
der the cii'cumstances in this case, whether It was above or below ordinary 
high tide. If it is above high tide, the facts bring It fairly within the statute 
in relation to the disposai of lands for trade and manufactures, and, if it is 
below, the circumstances bring it clearly within the rule that the owner of 
uplands cannot be deprived of the use of the tideland in front of his uplatm 
holdings by a mère trespasser, and that he may construct wharves, mills, and 
approaches to the sea froni hls upland, and wlU be protected in such right 
by the injunctive process of the court." 

In the case at bar the défendants in error own and operate a ma- 
chine shop and a store on the uplands adjacent to the property in con- 
troversy, and at one side and entirely upon the tidelands they hâve 
constructed and maintained a cannery, warehouse, and a platform, ail 
of which hâve been constructed since the year 1902. The plaintiffs in 
error come into this court assenting to that portion of the charge to 
the jury in which it was said that — 

"While no one but the United States has or can hâve any strlctly légal title 
to the tidelands in Alaska, yet it is the policy of our government to allow 
any one to occupy such lands, to possess them, to use them, to claim them 
as his own, for any useful purposes which do not interfère wlth navigation 
or the rights of flshery. * * * If a person is in possession of unappropri- 
iited public land of the United States, he has a right to such possession as 
against any other person who cannot show any better right." 

And they took no exception to the court's instruction that — 

''There is no évidence In this case that the occupation of the tideland ta 
question at ail interfères with the rights of navigation or of flshery." 

In the brief of the défendants in error it is asserted, and it does 
not appear to be disputed, that in Alaska a substantial portion of ail 
the towns hâve, with the tacit consent of the United States government, 
been built upon and over tidelands below mean high tide ; that, due to 
the precipitous character of the uplands in Alaska, the tidelands hâve 
been taken possession of and improved to a greater extent than in per- 
haps any of the other territories previous to their admission as states ; 
and that thèse rights of the first corner or prior possessor hâve been 
enforced against intruders, the same when the prior possession is of 
tidelands as when the possession is of uplands, the title to which is in 
the government of the United States. 

To deny the right of possession of the défendants in error to the 
tideland hère involved would be to deny their right to the possession 
of the cannery which they hâve constructed on tideland, and the dock 
which they use in eonnection with their business. The case of Bass 
V. Ramos, 58 Fia. 161, 50 South. 945, 138 Am. St. Rep. 105, cited by 
plaintiffs in error, differs materially from the case at bar. In that 
case the premises in controversy were beneath the navigable waters 
of Pensacola Bay. The plaintiff in ejectment was not in the actual 
possession thereof. He had but inclosed the same on two sides by 
posts and barbed wire, and he was not shown to be a riparian proprie- 
tor. 
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It is contended that certain documentary proof to show the right 
and title of the receivers was erroneously admitted in évidence. In 
the view which we take of the case, such évidence was superfluous, 
and its admission could not hâve prejudiced the plaintiffs in error. 
AU that was in issue was the right of possession, and ail that was re- 
covered was the possession of the property in controversy. It was 
unnecessary to show how the possession was originally acquired. Ta- 
ble Mountain Tunnel Co. v. Stranahan, 20 Cal. 198, 208 ; Mining Co. 
V. Taylor, 100 U. S. 37, 42, 25 L. Ed. 541. 

Error is assigned to the déniai of the instruction requested by the 
plaintiffs in error that unless the jury found that both the receivers 
and the corporation plaintifï were entitled to the possession of the 
premises in dispute, the first as lessors, and the other as lessee, they 
Gould not find for either of them, but their verdict must be for the 
défendants. The jury did find that the défendants in error were en- 
titled to the possession of the premises, the receivers as lessors, and 
the corporation as lessee. If the receivers were not necessary parties 
to the action, objection on that ground was waived in the court below. 
The plaintiffs in error were not injured by the refusai of the in- 
struction. Adler v. Sewell, 29 Ind. 598. They cite Davis v. Coblens, 
174 U. S. 719, 19 Sup. Ct. 832, 43 L. Ed. 1147, where the court quot- 
ed the rule that, if one plaintifï in a joint action in ejectment cannot 
recover, his coplaintiff cannot. That rule applies to actions in eject- 
ment brought by plaintiffs as tenants in common or as joint tenants, 
or others with diverse interests in the property. It has no application 
to a case where lessor and lessee join in an action for the recovery 
of possession. 

The judgment is affirmed. 

MORROW, Circuit Judge (dissenting). This is a statutory action 
in ejectment brought under the provisions of sections 301 and 303 
of the Alaska Code of Civil Procédure (Act of June 6, 1900, c. 786, 
31 Stat. 383; Carter's Ann. Code Civ. Proc. Alaska, pp. 210, 211), 
providing : 

"Sec. 301. Any persoa who has a légal estate in real property, and a prés- 
ent right to the possession thereof, may recover such possession, with dam- 
ages for withholding tlie same, by an action. Such action shall be com- 
menced agalnst the person in the actual possession of the property at the 
time, or, if the property be not in the actual possession of any one, then 
against the person acting as the owner thereof." 

"Sec. 303. The plaintiff In his complaint shall set forth the nature of his 
estate in the property, whether it be in fee, for life, or for a term of years, 
and for whose life, or the duration of such term, and that he is entitled to the 
possession thereof, and that the défendant wrongfuUy withholds the same 
from him to his damage in such sum as may be thereln clalmed. The prop- 
erty shall be described with such certainty as to enable the possession there- 
of to be delivered if a recovery be had." 

Thèse two sections limiting actions of ejectment under the Alaska 
Code to légal titles and rights of possession were adopted from the 
Oregon Code of Civil Procédure passed in 1862. General Laws of 
Oregon, 1843-1872, pp. 175, 176; Lord's Oregon Laws, vol. \, pp. 
301-304. At the time of their adoption they had been construed by 
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the Suprême Court of Oregon, and the presumption is that they were 
adopted in the light of that construction. In Thompson v. Wolf, 
6 Or. 308-311 (decided in December term, 1877), the Suprême Court 
of Oregon held that — 

In an action of ejectment "It is necessary that the plalntiff set forth the 
nature of his estate in the property, wliether it be in fee, for life, or for a 
term of years (Civ. Code, § 315), thereby enabling the courts to settle the 
question of title, which is the great end of the action of ejectment with us." 

In a more récent décision, the same court holds that the action of 
ejectment under the Oregon Code involves the'right of property as 
well as the right of possession. 

In Chance v. Carter, 81 Or. 229-237, 158 Pac. 947-950, the Su- 
prême Court of Oregon said: 

"The action of ejectment involves both the right of possession and the 
right of property. The right of possession dépends upon a right of property, 
because the right of possession must be traced to some estate in the proi>- 
erty ; and there can be no right of possession unless it is referable to and is 
t'ounded upon an estate In the property." 

The Code provisions and the construction placed upon them by the 
Suprême Court of Oregon are in accordance with the law of the 
fédéral jurisdiction as declared by the Suprême Court of the United 
States. 

In Burgess v. Gray, 16 How. 48-64 (14 I,. Ed. 839), Chief Justice 
Taney, speaking for the court, said : 

"And the. mère possession of public land, without title. wlll not enable the 
party to maintain a suit against any one who enters ou it." 

See, also, Oaksmith's Lessee v. Johnson, 92 U. S. 343-347, 23 L. Ed. 
682. 

It is now the settled law that upon the acquisition of territory the 
United States acquires title to the tidelands equally with the title to 
the uplands, but with respect to the former the government holds it 
only in trust for the future states that may be erected out of such 
territory. Knight v. United States Land Association, 142 U. S. 161- 
183, 12 Sup. Ct. 258, 35 L. Ed. 974; Shively v. Bowlby, 152 U. S. 1-57, 
14 Sup. Ct. 548, 38 L. Ed. 331. But while such territory remains in 
a territorial condition, the entire dominion and sovereignty, national 
and municipal, rests with the United States, and over it Congress has 
complète législative authority and may grant, for appropriate pur- 
poses, titles or rights in the soil below high-water mark of tide waters. 
Shively v. Bowlby, supra, 152 U. S. 58, 14 Sup. Ct. 548, 38 h. Ed. 331 ; 
Alaska Pac. Fisheries v. United States, 248 U. S. 78, 39 Sup. Ct. 40, 
63 L. Ed. 138, decided Dec. 9, 1918. 

Under this authority Congress, in the act of May 17, 1884 (23 Stat. 
24), establishing a civil government for Alaska, provided in section 8 
as follows: 

"That the Indlans or other persons in said district shall not be dlsturbed In 
the possession of any lands actually in their use or occupation or novir claimed 
by them, but the terms under whlch such persons may acquire title to sucû 
land is reserved for futxire législation by Congress." 
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In the Act of Mardi 3, 1891, entitled "An act to repeal timber- 
culture laws, and for other purposes" (26 Stat. 1095), after making 
provisions concerning the entry of town sites in Alaska and for the 
possession and occupation of public lands in that district for the pur- 
pose of trades or manufactures, it was provided in section 12 (Comp. 
St. § 5080): 

"That in case more than one person, association or corporation shall clalm 
the saine tract of land, the person, association or corporation having the prior 
elaim by reason of possession and continued occupation shall be entitled to 
purchase the same." 

In Carroll v. Price (D. C.) 81 Fed. 137, thèse statutes were held to 
be a récognition by Congress that a prior possession of land in Alaska 
was a right of possession and that an action for ejectment would lie 
to détermine such right of prior possession; that this right of pos- 
session applied to tidelands as well as uplands, subject, however, to 
the public right of navigation ; and that such right of possession would 
be determined by the same rules of law as govem similar rights on the 
uplands. The action in ejectment was accordingly sustained in that 
case. 

In Heckman v. Sutter, 119 Fed. 83, 55 C. C. A. 635, this court had 
before it a controversy as to the right of possession of a certain 
tidelands flat used for fishing purposes on Tongass Narrows in Alaska. 
The plaintiffs derived their right of possession from an Indian who 
was in possession of the land at the time of the passage of the Act of 
May 17, 1884. The défendant in 1900 undertook to operate the same 
ground for fishing purposes to the exclusion of the plaintiffs. The 
plaintiffs brought suit against the défendant to restrain such inter- 
férence, and the District Court in Alaska, upon the showing that the 
plaintiffs' grantor was in possession of the tide flat on May 17, 1884, 
granted the injunction. This court in sustaining that decree said: 

"The prohibition contalned in the act of 1884 against the disturbance of 
the use or possession of any Indian or other person of any land in Alaska 
claimed by them is suffidently gênerai and comprehensive to Include tide- 
lands as well as lands above high-water mark. * • * Congress saw prop- 
er to protect by its act of 1884 the possession and use by thèse Indians and 
other persons of any and ail lands in Alaska against intrusion by thlrd per- 
sons, and so far has never deemed it wlse to otherwise provide. That légis- 
lation was sufBcient authorlty, in our opinion, for the decree of the court 
below In securing the complainants in the use and possession of land whlch 
the évidence shows and the court found was held and malntalned at the time 
of theIr disturbance therein by the défendants, and for years theretofore had 
been so held and maintained." 

It will be observed that the right of possession claimed by the plain- 
tiffs was determined by this court to hâve been secured to them by the 
express terms of the act of Congress of 1884, and not under a mère 
récognition of a gênerai right of an American citizen to go upon pub- 
lic lands and occupy and use the same with the view of ultimately 
obtaining title thereto from the gênerai government when the same 
should be open to purchase. 

The plaintiffs in the présent case did not dérive their alleged right 
of possession from any one who was in possession of either the up- 
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lands, the tidelands in that locality or the tideland in dispute, at the 
time of the time of the passage of the act of Congress of 1884. 

I call attention to this distinction now for the reason that we are 
dealing in this case with a suit in ejectment under a statute, and what 
we are required to détermine is whether the plaintiffs had such right of 
possession of the premises prior to the entry of the défendants as 
will entitle the plaintiffs to maintain this action. We are not con- 
cerned with plaintiffs' prior possession of the land in controversy, ex- 
cept in so far as it may furnish a right of action in ejectment under the 

In Malony v. Àdsit, 175 U. S. 281-289, 20 Sup. Ct. 115, 44_L. Ed. 
163, the action was ejectment, and the plaintiff had alleged in his com- 
plaint, and the court had found as a fact, that for more than nine years 
prior to April 9, 1891, he and his grantors were the owners by right 
of prior occupancy and actual possession of the land in dispute. This 
fincîing by the court placed the plaintiffs' occupancy and possession of 
the land in dispute at and prior to the Act of May 17, 1884. The Su- 
prême Court, referring to the condition of things in Alaska under 
this act and the Act of March 3, 1891, said: 

"Tlie only titles that coiild be held were those arislng by reason of posses- 
sion and continued posse&sion, wbich might ultimately ripen into a fee-simple 
title under letters patent issned to sueh prior elaimant wlien Congress mlght 
so provide by extending tlie gênerai land laws or otlierwise." 

The action of ejectment in that case was sustained, the court citing 
with approval the décision of the District Court of Alaska in Carroll 
V. Price, supra. 

In McCloskey v. Pacific Coast Co., 160 Fed. 794, 87 C. C. A. 568, 
22 L. R. A. (N. S.) 673, the Pacific Coast Company brought suit to en- 
join McCloskey from erecting a structure on tidelands in front of 
property claimed by the plaintiff, alleging that as a littoral owner of 
lands abutting on the water of the sea it was entitled to free access 
to and from the navigable waters f ronting thereon. The District Court 
awarded the injunction on the ground that the plaintiff was the littoral 
owner of the upland in front of which was the tideland in controversy. 
This court did not find that the plaintiff was in fact the littoral own- 
er and possessed of an individual right as distinguished from the 
public right of access to the navigable waters in front of its land, 
but did find that the plaintiff's grantors claimed the possession 
and the right of possession of ail the tidelands in front of its prop- 
erty at the time of the passage of the Act of May 17, 1884, and 
had maintained that claim ever since, except in so far as it had con- 
ceded to public use a certain street and sidewalk therein described, 
and, as under that act the plaintiff was entitled to hâve its posses- 
sion of the tidelands in controversy protected, it was entitled to se- 
cure that protection by any appropriate suit or action. The in- 
junction was accordingly sustained. This case has a bearing on 
the présent controversy as the plaintiffs in this case appear to make 
some claim upon the ground that they hâve been in possession of the 
uplands in front of which is the tideland in dispute. The claim can- 
not be maintained. 
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In Columbia Canning Co. v. Hampton, 161 Fed. 60, 88 C. C. A. 224, 
the action was brought by Hampton to restrain the Columbia Can- 
ning Company from interfering with or obstructing the plaintiff in 
the use of a structure which he had commenced to erect for a fish 
trap on the shore in front of and abutting upon a tract of land en- 
tered by the plaintiff on the 19th of April, 1905, under what is known 
as "Soldier's Additional Homestead Scrip Act" (Comp. St. § 4594). 
The court below issued an injunction. This court held that the plain- 
tiff could not acquire a possessory right under his upland location to 
occupy the shore and maintain an action against the défendant for in- 
terfering with or obstructing him in the use of such shore, nor had he, 
by his prior possession of the tideland, acquired a possessory right un- 
der the Act of May 17, 1884. The court repeated what had been said 
in previous décisions that the Act of May 17, 1884, did not provide 
for the protection of the possession of any land by any person or 
persons who might acquire possession or make claim thereto after 
that date. The decree of the District Court was accordingly reversed. 

In Russian-American Co. v. United States, 199 U. S. 570-576, 26 
Sup. Ct. 157, 50 L. Ed. 314, the Suprême Court held that section 8 of 
the Act of May 17, 1884, simply recognizes the right of such Indians 
or other persons as were in possession of land at the time of the pas- 
sage of that act. The party claiming the possessory right in that case 
did not take possession of the land until five years after the act of 1884 
was passed. The court held that it was a mère trespasser upon the 
land which it claimed by possessory right. See, aiso, Decker v. Pacific 
Coast Co., 164 Fed. 974, 91 C. C. A. l02 ; Dalton v. Hazelet, 182 Fed. 
561, 105 C. C. A. 99; Worthen Lumber Mills v. Alaska- Juneau Gold 
Min. Co., 229 Fed. 966-969, 144 C. C. A. 248; Pacific Coast Co. v. 
James, 234 Fed. 595, 148 C. C. A. 361 ; Sheldon v. Messerschmidt, 
247 Fed. 104, 159 C. C. A. 322; Whelpley v. Grosvold, 249 Fed. 812- 
815, 162 C. C. A. 46. 

In addition to the Act of May 17, 1884, protecting the Indians and 
other persons in Alaska in their possession of any lands actually in 
their use or occupation at the time of the passage of that act, Congress 
in section 15 of the Act of March 3, 1891 (26 Stat. 1101 [Comp. St._§ 
5096a]), reserved the body of lands known as Annette Islands in 
Southeastern Alaska for the use of the Metlakahtlan Indians in prose- 
cuting their fishing industries. This réservation included the adjacent 
waters and submerged land, as well as the upland. Alaska Pacific 
Fisheries v. United States, supra. By the Act of February 6, 1909, c. 
78, 35 Stat. 598, the Cordova Bay Harbor Improvement & Town-Site 
Company was permitted to purchase not to exceed 2,000 acres of non- 
minerai lands of the United States as might be selected by said cor- 
poration and approved by the Secretary of the Interior, including tide 
or mud flats situated at the head of Cordova Bay. The tract selected 
was to hâve a frontage of not to exceed two miles on the wharfage 
and dock area and was to be reserved and remain under the control 
of the United States, in trust however for the future state which may 
be created, including the same or any part thereof within its bounda- 
ries. This réservation of tidelands was plainly in the interest of navi- 
gation and fishery. 
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I find nowhere in the statutes any such réservation of the tidelands 
in front cf the town of Petersburg for the spécial benefit of that 
community or of any of its citizens or for any one, from which fact 
I draw the conclusion that no possessory or other rights hâve been 
created or reserved in favor of any one in such lands, but that they 
are free and open to the public for the uses and purposes of naviga- 
tion and fishery. 

I think that the occupancy of tidelands such as the plaintiffs had 
prier to their ouster by the défendants was not a right of possession 
in any légal sensé. They had the right to use the place for the purpose 
of navigation and fishery, including the beaching, repairing, and moor- 
ing of floating property; but they had no right to exclude others 
from using the shore at that place for similar purposes. The posses- 
sion which they had was therefore insufficient to support an action in 
ejectment, and the court should hâve so held in response to any one o£ 
several objections and motions made by the défendants. 



SHOWALTER v. UNITED STATES et aL 

(Circuit Court of Appeals, Fourth Circuit. October 1, 1918. On Behearing, 

April 28, 1919.) 

No. 1608. 

1. Cbiminal Law <S=3619 — Consolidation of Indictments — Validitt. 

The Consolidation Statute is not Invalld upon ground that fédéral Con- 
stitution requlres each indictment to be passed upon by a separate jury. 

2. Cmminal liAW ig=»720(7) — Argument to Jury — Conclusion fbom Evi- 

dence. 

A conviction for misapplying national bank funds wlll not be reversed 
because the district attomey argued to the jury that défendant had 
caused the bank to lose money. 

3. Cbiminal Law <g=829(l) — iNSTBncTiONS. 

A conviction will not be set aside for fallure to give requested Instruc- 
tions where the charge actually given fully stated the law. 

4. Criminal Law <S=»815(1) — Requested Instructions — Misleadino Chab- 

acteb. 

In a prosecution for misapplying national bank funds, a requested In- 
struction which was calculated to mislead the jury by reclting only a 
part of the relevant testlmony held properly refused. 

5. Banks and Banking ©=5257(4) — Misapplying National Bank Funds — 

Instruction. 

In a prosecution for misapplying national bank funds, a portion of the 
charge illustrating the difCerence between a misapplieatlon and an em- 
bezzlement, held, not open to the obiection that it authorized a conviction 
without proof of intent to injure and defraud the bank. 

6. Banks and Banking <&=257(3) — Misapplying Bank Funds — SupnoiEN- 

CY oF Evidence. 

Evidence that défendant bank officiai, belng unable to pay his own 
note, paid it from the bank's funds, and substituted the note for the 
cash, etc., heid to sustain a conviction for misapplying national bank 
funds. 

Pritchard, Circuit Judge, dissentlng on rehearlng. 
<S=s3For otHer cases see same toplc & KEY-NUMBEU in ail Key-Numbered DIgests & Indexe» 
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In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg; Charles A. Woods, Judge. 

Howard W. Showalter was convicted of misapplying bank funds, 
and brings error. AfGrmed. 

Certiorari denied 250 U. S. 672, 40 Sup. Ct. 14, 64 L. Ed. . 

John A. Howard, of Wheeling, W. Va. (J. M. Ritz, of Wheeling, 
\V. Va., on the brief), for plaintiff in error. 

Harry H. Byrer, Asst. U. S. Atty., of Philippi, W. Va. (Stuart W. 
Walker, U. S. Atty., of Martinsburg, W. Va., on the brief), for dé- 
fendants in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The plaintifï in error will be called the de- 
fendant, the position he had below. For a number of years prior to 
August, 1915, he had been vice président of the First National Bank of 
Fairmont, W. Va., and one of its directors and large stockholders. 
He was its ranking officer, in regular daily attendance. The jury 
might well hâve found that its affairs had long been very largely under 
his control. It once had had, and still publicly claimed, a capital of 
$200,000, and a surplus of $100,000. The comptroller of the cur- 
rency had made up his mind that the surplus, and much, if not, ait 
the capital, had been lost. He was unwilling it should continue its busi- 
ness. In order to prevent serious damage to the interests of the 
community, its assets were taken over by another of the national banks 
of Fairmont. The latter undertook to pay its debts, in so doing being 
partly protected by an agreement with the other banking institutions of 
the place, by the terms of which any loss incurred should be appor- 
tioned among them and it. The amount to be apportioned will not fall 
short of a quarter of a million dollars, and may considerably exceed 
that sum. An officiai investigation naturally followed, and as the re- 
suit two indictments, one of 39 and the other of 6 counts, were re- 
turned against the défendant. By thèse he was charged with various 
false entries, misapplications, and embezzlement. By order of the 
court, and against his protest, thèse indictments were Consolidated. 
He was found guilty as to the fifth count of the second indictment, 
which charged the willful misapplication of $2,066.46 of the banks 
money with intent to injure and defraud it. He was acquitted on ail 
the other counts. He originally assigned 11 errors. Abandoning the 
fifth of the séries, he relies on the remaining 10. Little need be said 
as to most of them. 

[1] He asserts by the first that the Constitution of the United 
States, properly construed, requires that each indictment shall be 
passed on by a separate jury, and that therefore the Consolidation 
Statute is itself invalid. lî a statement of the contention is not its 
own sufficient answer, it would still be true that there must come a 
time when a question must be treated as finally settled. In view of 
the hundreds of cases in which like consolidations hâve been made and 
snstained by ail courts, including the highest, it came many years ago. 
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There is nothing to show that in making the order in this case the 
court below abused its discrétion. 

[2] Tlie second assignment of errer complains that the district at- 
torney argued to the jury that the défendant had caused the bank 
to lose money. The défendant says the évidence shows he did not. 
Tt is only under exceptional circumstances not hère presented that an 
appellate court will set aside a judgment because counsel, in arguing to 
the juiy, attempted to draw an extrême or unjustified conclusion from 
the évidence. In so saying, we must not be understood as intimating 
that in our opinion counsel for the government did so. 

[3] The fourth, sixth, seventh, and eighth assignraents are direct- 
ed to the court's refusai of varions requests for instructions as to the 
burden of proof, the presumption of innocence, and benefit of reason- 
able doubt. The court in the charge actually given, fully and accu- 
rately stated the law applicable to ail thèse questions. 

[4] The ninth assignment is based upon the déniai of an asked-for 
instruction, which by segregating and reciting some but far from ail 
of the testimony relevant to the count in question, was well calculated 
to mislead the jury. 

[ 5 ] The tenth assignment asserts that the court used language 
which might hâve led the jury to believe that they could properly con- 
vict under the count upon which the conviction was obtained, although 
they did not find the défendant had made the misapplication charged 
with intent to injure and defraudjthe bank. The court had at length, 
and in careful and appropriate language, charged the jury. In the 
course of so doing the learned judge had repeatedly, clearly, and em- 
phatically warned the jury that they could not convict unless they 
found such intent. When the charge was completed some discussion 
followed with counsel, and then it occurred to him that perhaps he had 
not stated the distinction between misapplication and embezzlement 
with sufficient clearness. He set about repairing this omission, and for 
the purpose of showing the différence between a misapplication and an 
embezzlement said: 

"If a man takes funds of the bank from the bank'a cash account, for ex- 
ample, and puts thera to his own or some one else's use, that is misapplication 
of the fimds at the bank, although he may not Intend to embezzle, if he does 
it with Intent. Abstraction implies not only a willful misapplication, but the 
actual taking of the funds from the bank, and the conversion of them to 
hls own use and benefit, or to the benefit of another, with intent to defraud 
the bank. New I thlnk you will see, if you will Just bear in mind the words 
misapplication and abstraction, abstraction means taking eut; misapplica- 
tion, while it stays Inside the bank." 

It is apparent to every one that the word "intent" as hère used 
meant intent to injure or defraud. It is equally certain that every one 
présent at the time so understood it. Immediately after he had used 
the language in question, he asked counsel whether they had any ex- 
ceptions. If there had been any doubt in anybody's mind as to the 
meaning of what he then said, his attention would hâve been at once 
called to the point now made. 

[6] There remains for considération the third and eleventh assign- 
ments, which raise the question of whether there was sufficient evi- 
260 F.— 46 
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dence lo sustain the verdict of guilty. The misapplication in ques- 
tion took place on the lOth of July, 1915. There was évidence which 
would hâve justified the jury in finding that for months before that 
date the bank had been in desperate straits. In the preceding Febru- 
ary, at the demand of the comptroller of the currency, the directors, 
including the défendant, unanimously voted "that no officer or officiai 
of this bank shall pay or charge to the account of any depositor any 
check of such depositor when there are not sufficient funds on de- 
posit to the crédit of the drawer of the check to meet the same." On 
the 21st of June the bank examiner requested the members of the board 
personally to purchase certain questionable assets of the bank. The 
board declined, and requested an interview with the comptroller. The 
board, through the committee of which the défendant was a member, 
had such interview on the 24th and 25th of June. As the resuit, a 
written agreement was entered into, and signed by the défendant, 
among others. By its terms $160,000 of paper was to be taken out of 
the bank. That sum exceeded by nearly $55,000 the total undivided 
profits and surplus of the bank. From this agreement it appears that 
$72,000 of this $160,000 was paper upon which the défendant was 
either principal or indorser. It was stipulated that, to avoid an assess- 
ment on the stockholders, the défendant would give his note for this 
$72,000, secured by the indorsement of some one satisfactory to the 
comptroller of the currency, and within 30 days he was to apply not 
less than $25,000 cash to this note. The agreement further provided 
that if the whole $160,000 was not provided for in 30 days it would 
be charged ofï, and the comptroller would send out formai notices of 
impairment of capital stock. The défendant expressly agreed that if 
he could not carry out his arrangements within 30 days he would sell 
out the bank or put it in liquidation. 

On the lOth of July, two weeks and one day after making this agree- 
ment, a note for $2,066.46, which was in fact, although not in form, 
his own, was presented to him for payment. The holders of said note 
were insistent on immédiate satisfaction. He had no funds, or prac- 
tically none, to his crédit at the bank, and yet he paid the note out of 
the bank's money. He left the note as cash with the bank. It was se- 
cured by a vendor's lien on some real estate. Less than a month later, 
the terms of the agreement of June 2Sth not having been complied 
with, the bank was, at the demand of the comptroller of the currency, 
taken over as already stated. In the course of liquidation of its as- 
sets, légal proceedings were taken to foreclose the vendor's lien above 
referred to. As the resuit the property was sold, and nearly two years 
after the money was taken out of the bank it was in that way recov- 
ered. 

There was no question that the défendant had misapplied the funds 
in question. He knew the bank was in desperate straits for money, 
and he had been instructed not to permit overdrafts. If Bacon v. U. S., 
97 Bed. 35, 38 C. C. A. 37, is sound law, this transaction was an over- 
draft ; but if it was a loan, the conclusion would be the same. It is 
not claimed that défendant had any authority to make loans. He him- 
self was in financial difficulties, and, being unable out of his own funds 
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to meet the note, he took the bank's ready money, and substituted for it 
an obligation not easily collectable, and of which the then holder was 
anxious to be rid. In the then condition of the bank, it was injured by 
withdrawing cash from it and substituting such a security in its place. 
The jury were entitled to find that the défendant had intended the ob- 
vions conséquence of what he did. As was well said by the Circuit 
Court of Appeals for the Seventh Circuit in Walsh v. U. S., 174 Fed. 
at page 618, 98 C. C. A. at page 464: 

"For a promotor of ^•arious enterprises to obtain the funds of a bank on 
the security of unmarketable bonds of bis own enterprises at the risk of the 
interests of the bank is not proper and legitimate banking, and the entrles 
on the books of the bank as loans and investments do not conceal the fraud 
tiius perpetrated upon the bank." 

And the Circuit Court of Appeals for the Third Circuit, în Lear v. 
U. S., 147 Fed. 359, 77 C. C. A. 537, has said: 

"A reckless act, moreover, Is always regarded, as the équivalent of a wUl- 
ful one, and that at least was hère. The possibility of Injury was apparent 
on the face of the transaction, notwithstanding which the interests of the 
institution of which he was the trusted head were put aside, and his own 
made paramount, in utter disregard of the outcome." 

Affirmed. 

On Rehearing. 

Careful considération has been given to ail that at the rehearing was 
urged upon behalf of the défendant, but the majority of the court ad- 
hère to the opinion handed down October 1, 1918, and to the con- 
clusion therein reached. 

Affirmed. 

PRITCHARD, Circuit Judge (dissenting). When this case was 
hère in the first instance on appeal I concurred in the opinion of the 
court at that time. However, a further considération of the questions 
involved impels me to the conclusion that the judgment of the court 
below should be reversed. The reasons upon which I base my conclu- 
sion may be briefly stated as f ollows : 

(a) I am of the opinion that the court below erred in granting the 
motion of the government to consolidate the indictments. 

(b) That the court erred in permitting the district attorney to argue 
to the jury that the bank had lost money on account of the conduct of 
the défendant, whereas it does not appear that the bank lost any money 
on account of the transaction for which défendant was indicted. 

(c) As I hâve stated, the record shows that the bank did not lose 
a single dollar on account of any of the transactions of the défendant. 

Therefore I am of the opinion that the court erred in refusing to 
grant the instruction ref erred to in the ninth bill of exception. The 
défendant was entitled to hâve this instruction submitted to the jury. 
It clearly raises the question as to whether it was shown by the évi- 
dence that the défendant committed the acts with which he is charged 
with intent "to injure or defraud the bank." 
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TWENTY-ONE MINING CO. et al. v. ORIGINAL SIXTEBN TO ONE 

MINE, Inc. 

(Circuit Court of Appeals, Ninth Circuit.) 

No, 3190. 

1. Equitt c©=53(4) — Objection to jubisdiction waived. 

Where a suit In equity to quiet title, in which the court has .lurlsdic- 
tion of the subjeet-matter and parties, has been fully heard without ob- 
jection, and the court has announced its décision, it is too late for défend- 
ant to object to the jurlsdiction to grant relief prayed for on the ground 
that the suit is anclllary to a pending action at law in which the question 
of title is Involved. 

2. Mines and minerals <g=»38(18)— IAvidencb sustaininq riNoiNO of sépara- 

tion OF VEIN BY FAULT. 

A flnding that an ore vein foimd beneath the surface of defendant's claim 
was a continuation of the vein apexing in complainant's claim, which was 
separated from the upper part by a fault, held supported by the évidence. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Frank H. Rud- 
kin, Judge. 

Suit in equity by the Original Sixteen to One Mine, Inœrporated, 
against the Twenty-One Mining Company and the Valentine Mines 
Company. Decree for coniplainant, and défendants appeal. Affirmed. 

See, also, 255 Fed. 658. 

Frank R. Wehe, John B. Clayberg, and Bert Schlesinger, ail of 
San Francisco, Cal., for appellants. 

Wm.. E. Colby, John S. Partridge, and Grant H. Smith, ail of San 
Francisco, Cal., and CarroU Searls, of Nevada City, Cal., for appellee. 

Before GILBERT and MORROW. Circuit Judges, and DOOL- 
ING, District Judge. 

DOOLING, District Judge. This is an appeal from a decree en- 
tered in an action in equity. The appellee was plaintiff and the appel- 
lants défendants in the lower court, and will be so desigiiated hère. 
The plaintiff is the owner of the Sixteen to One mining claim and the 
défendant Twenty-One Mining Company is the owner of certain 
claims adjoining. The subject of the controversy is a vein carrying 
gold and other valuable minerals, the apex of which, according to the 
complaint, is wholly included within the lines of the said Sixteen to 
One claim, but which on its downward course extends beneath the 
surface of the claims owned by the défendant. The original com- 
plaint, in which the Twenty-One Mining Company was named as 
sole défendant, contains ail the essential averments of a bill to quiet 
title to said vein, and avers that the défendant claims and asserts some 
estate and interest therein adversely to plaintiff, and has in pursuance 
of such adverse claim entered upon portions of the extralateral seg- 
ment thereof, and mined and extracted and converted to its own u?e 

^=3}For other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgeets & Indexe» 
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valuable ore therefrom. The complaint also contains the following 
averment : 

"Plaiutiff further avers that heretofore, to wit, on the 2d day of August, 
191(), the plalntifiC commenced an action at law agalnst the défendant herein, 
in the District Court of the United States in and for the Northern District of 
Oalifornia, to recover of and from sajd défendant the possession of ail and sin- 
gular the property of plaintiff hereinbefore described, and to recover the sura ol 
one hundred thousand ($100,000) dollars as damages for the wrongs and In- 
juries heretofore donc and eommitted by said défendant upon the property 
of this plaintiff, as in thls bill of complaint set forth ; that sald action at law 
is now pending in sald court and uudetermined." 

The complaint theii prays that défendant be required to set forth 
the natui'e and extent of its claim ; that ail adverse claims of défendant 
be determined by the court ; that by its decree it be declared that de- 
fendant has no estate or interest in the said vein or any part thereof, 
and that it be adjudged that plaintiff 's claim thereto is good and valid ; 
that défendant be enjoined and forever restrained from asserting any 
claim to said vein throughout its length adverse to plaintiff; that a 
writ of injunction issue in accordance with the rules and practice of 
the court to restrain défendant from entering upon said vein, or 
working therein, or extracting ore therefrom, and that upon the final 
detemiination of said action at law such injunction be made perpétuai; 
that an account he taken for the v^^aste eommitted, and that plaintiff 
hâve judgment therefor; and for such other and further relief as to 
the court may seem meet and just. 

It is true that plaintiff had commenced an action at law against de- 
fendant ; but such action was not, as is alieged, to recover possession 
of the property in dispute, but solely to recover damages for trespass 
thereon. The law action was first tried, and resulted in a verdict in 
favor of plaintiff' in the following form: 

"We. the lury. flnd in favor of plaintiff and assess the damages against de- 
fendant in the sum of $100,000, less cost of extraction of ore, on account of 
unwillfnl trespass." 

Because of the uncertainty as to the actual amount of damages 
awarded therein, this verdict was later set aside in part by an order in 

the following terms : 

"It Is ovdered that the verdict heretofore entered herein be permitted to 
stand, In so far as it finds the issue in favor of plaintiff, and a new trial wïU 
be awarded for the sole and only purpose of assessing the amount of the 
recovery." 

At the opening of the trial of the law case before the jury, plain- 
tiff's counsel made the following statement: 

"Now, if your honor please, there Is pending In this court an action on the 
equity side, in which the ownership of thls vein Is involved in the form of an 
Injunctive procceding, and I was going to suggest that it will save botb 
parties a lot of trouble and a lot of money if the court will order that the tes- 
timony, in so far as applicable, taken in this case, shall be applied to the 
equity case. Is there any objection to thatî" 

To this défendants' counsel replied: 
"It is perfectly satisfactory," 
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Whereupon the court declared: 
"It is so ordered." 

After the trial of the case at law, Valentine Mines Company, which 
had no coojiection with the alleged trespass involved in that case, but 
had, after the présent action had been commenced, acquired some in- 
terest in the property from the other défendant, was, by order of 
court and the consent of ail the parties, made a défendant herein, and 
a supplemental bill was filed. This contained ail the averments of the 
original bill, with the additional averment that a verdict had been re- 
turned in the law case in favor of plaintiff and damages assessed at 
$100,000, less cost of extraction of ore, and that judgment had been 
entered thereon. This bill was answered by hoth défendants. The 
answer asserts the rights of défendants to the property in dispute, 
avers that plaintifï has wrongfully extracted and converted to its own 
use valuable ores therefrom, of the value of more than $93,000; that 
said acts were committed by plaintiff after the commencement of the 
action; and that in conséquence the court had issued an order re- 
straining plaintiff from further working and extracting ore therefrom. 
The answer prays that plaintiff take nothing, and that défendants hâve 
their costs. It also prays that said restraining order against plaintiff 
be made perpétuai as an injunction against plaintiff from further 
trespassing upon any part of said vein or veins, and from making any 
openings whatever beneath the surface of défendants' claims, and 
from entering thereon or therein. 

Pursuant to the agreement mentioned, and by consent of counsel 
for both sides, the présent action was submitted to the court for dé- 
cision upon the évidence and proofs introduced in the trial of the case 
at law, together with certain dépositions taken after such trial was 
concluded. The court in a written opinion decided in favor of the 
plaintiff, and directed a decree to be entered in accordance with the 
prayer of the bill. Then for the first time défendants objected to the 
jurisdiction of the court to enter such decree on the gênerai ground 
that the suit in equity was whoUy ancillary to the action at law, and 
that no decree could be entered therein until the final détermination 
of said action, and then only in the exercise of such ancillary juris- 
diction. 

Two propositions are vigorously urged by défendants on this appeal : 
(1) That the trial court was without jurisdiction to enter the decree 
appealed from, for the gênerai reason above stated ; (2) that, upon the 
testimony, the decree, if entered, should be in favor of défendants. 

[1] Even if it were true that the présent action was commenced as 
ancillary to the case at law, which is not at ail certain, the objection 
now urged, and which was made for the fîrst time after the court 
had announced its décision in favor of plaintiff, comes too late. The 
action was treated by ail parties as an action to quiet title. The plain- 
tiff 's counsel stated in their opening brief before the trial court : 

"This is a suit to quiet title and for Injunctlve relief." 

And défendants opened their reply brief with the statement: 
"The issues are fairly stated in the opening brief of plaintiff." 
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The trial court, in the opinion directing a decree for plaintiff, de- 

clared : 

"The relief souglit Is a dee^ee quieting title in tlie plalntifE and awarding an 
injunction against the commission of further trespass by the défendant." 

The défendants were seeking affirmative relief, and the cause was 
submitted by ail the parties, not as one already determined by verdict 
or judgment in the action at law, or as dépendent upon the resuit of 
that action, but as res intégra, upon which the independent judgment 
of the court was sought, and which was to be decided, not upon the 
évidence adduced in the law case alone, but upon other additional and 
independent testimony as well. 

The trial court, in passing upon this phase of the case, sums up the 
situation as follows: 

"The stipulation on the part of the défendants to submit the equlty suit on 
the testimony taken in the law action, the taking of further testimony by dépo- 
sitions to enable the court to détermine the ownership of the veln, which it is 
now claimed was the issue involved in the law action, the request to appoint 
mining engineers or experts to examine the mine and report to the court, and 
the final submission of the case on the merits, is utterly inconsistent wlth the 
attitude of the défendants at the présent time. But, whatever inconsistencies 
the parties may hâve been guilty of in the past, they were in entire accord in 
submitting the case on the merits, and in urging and insisting that the court in 
the equity suit should décide and détermine the sole issue in the case, naraely, 
the title or ownership of the disputed vein." 

It is not a case hère of conferring jurisdiction on the court in a mat- 
ter not of équitable cognizance. The court as a court of equity had 
and has jurisdiction to quiet title, the bill contains ail the allégations 
necessary for that purpose, ail the parties were properly before the 
court, and ail acquiesced in the method of procédure. In such case, 
neither party will be permitted, by the temporary withholding of ob- 
jections until after the court has announced its décision, to place him- 
self in such advantageous position that, winning, he can accept the 
fruits of victory, or, losing, escape the burdens of def eat. The decree 
appealed from, therefore, cannot be disturbed for lack of jurisdiction. 

[2] The real controversy on the merits is as to the identity of the 
vein found beneath défendants' claims with the one having its apex 
in the claim belonging to plaintiff. The latter vein terminâtes at a 
fault. On the other side of the fault, and a short distance below, 
another vein exists. Plaintifï's contention is that thèse veins on either 
-ide of the fault are in fact segments of the same vein. Défendants 
contend that they are entirely différent veins; that there were 
originally two veins, one lying above the other, of which the disputed 
vein was the upper, and plaintifï's vein the lower; that a portion of 
jîlaintiff's vein was thrown upwards several hundred feet, so as to 
bring it a short distance above the vein in dispute on the opposite side 
of the fault, while the same disturbance also threw the continuation 
of the disputed vein lying on that side of the fault several hundred 
feet upwards; that therefore the real continuation of plaintifï's vein 
may be found several hundred feet below the vein in dispute, while 
the continuation of the disputed vein was thrown above the présent 
surface of the mountain and has been eroded by the action of the 
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cléments. Many witnesses testified that the disputed veîn and plain- 
tilï's vein are identical. Practically an equal number testified that they 
are not. The witnesses on both sides were geologists, mining engineers, 
and practical mining men. Various maps and models were presented, 
snpporting one theory or the other. There are 655 pages of printed 
testimony and affidavits in the record. From this évidence the jury 
in the case at law, and the court in the présent case, decided that the 
disputed vein is a continuation of plaintiff's vein. This finding is 
amply supported by évidence, any summary or analysis of which must 
necessarily be voluminous, without serving any useful purpose what- 
ever. That there is a sharp conflict in the testimony is true. The trial 
court accepted the theory and évidence of the plaintifï, and no such 
obvious error intervened, nor has any such apparent mistake been 
made in its considération of the facts, or its conclusions therefrom, 
as would warrant this court in disturbing or modifying them. 
The decree appealed from is affirmed. 



BARBUR et al. v. COURTRIGHT. 

(Circuit Court of Appeals, NInth Circuit. October 6, 1919.) 

No. 3221. 

1. ExECtmoN <g=51 — Mode of levy on propebtt in custodt of third peb- 

SON. 

Money placed by a property owner on ttie counter of a dty auditor for 
the rédemption of his property from a tax sale by the dty, and for whlch 
the auditor issued his reeeipt and certiflcate of rédemption, held to be Im 
the légal custody of the auditor and subject to levy on an exécution 
against the purchaser at the tax sale, under L. O. L. § 300, only by gar- 
nishment of the auditor. 

2. Taxation <S=>742 — Rights passing as incident to assignment of sai-e ceb- 

tificate include right of action fob conversion of redemption m0net. 
An assignment of tax sale certlflcates held to vest the assignée with a 
right of action for the recovery of money prevlously paid in rédemption 
of the property and wrongfully converted by another. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Action at law by Morris I,. Courtright against A. L. Barbur, J. M. 
Hurlburt, and the First National BcUik of Portland. Judgment for 
plaintiff, and défendants bring error. Affirmed. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for plaintiffs 
in error. 
Ridgway & Johnson, of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. [1] At the times hère in question the plain- 
tiffs in error Barbur and Hurlburt were, respectively, the duly elected, 
qualified, and acting auditor of the city of Portland, Or., and sherift 
of Multnomah county, of that state, and the other plaintifï in error 

4(s3Foi other cases aee same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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one of the banks of Portland. The action wàs brought against them in 
the court below for the alleged unlawful conversion of tlie aggregate 
amount of $3,014.64; the complaint containing seven counts, each 
alleging in substance the sale of certain property by the city of Port- 
land to one H. M. Courtright for unpaid and delinquent improvement 
liens, the issuance of a certificate of sale, its assignment prior to the 
filing of the complaint to Morris L,. Courtright, the payment to the 
auditor in full rédemption of each certificate of the sum of money 
called for therein, including principal, penalty, interest, and costs, and 
the unlawful taking of each sum by the bank and its codefendants. 

The record shows that each of the certificates of sale for delin- 
quent assessments of the property covered by the first four counts of 
the complaint was in the usual form and duly and regularly issued 
by the treasurer of the city of Portland pursuant to its charter, and 
certified that the property therein described and sold was sold subject 
to rédemption within three years from the date of the certificate, and 
that, if not so redeemed, the holder of the certificate would be en- 
titled to a deed of the property upon présentation and surrender of 
the certificate to the treasurer of the city; that each of those four 
certificates was during the year 1914 assigned by H. M. Courtright to 
the plaintiff in the action, M. L. Courtright, the latter having there- 
after and during the same year assigned the same to varions banks of 
Bay City, Mich., which held the title thereto at the time of the alleged 
conversion. 

The évidence showed that the assignments of the certificates covered 
by the first three counts were not entered in the lien docket of the 
city until after September 1, 1917, and that the assignment of the cer- 
tificate covered by the fourth count of the complaint was not so en- 
tered until February 7, 1917. The évidence also showed that the cer- 
tificate first mentioned was reassigned to M. L. Courtright September 
22, 1917, that the second mentioned certificate was reassigned to him 
February 17, 1917, the third September 28, 1917, and the fourth Feb- 
ruary 1, 1917; the first three of such reassignments having been en- 
tered upon the lien docket September 28, 1917, and the fourth Feb- 
ruary 7, 1917. 

The évidence further showed that within the prescribed time, in 
pursuance of the right of the owner to redeem the said property from 
such sales, the requisite sums of money were placed upon the counter 
in the office of the défendant A. L. Barbur, auditor of the city, in his 
présence, or that of one of his deputies, and ofifered to said auditor, 
Ijut that before the same came into his physical possession, or that of 
his deputy, ail of said sums were seized by the défendant T. M. Hurl- 
burt, sherifï of Multnomah county, under and by virtue of writs of 
exécution issued to him upon a judgment that had been theretofore 
recovered by the plaintiff in error First National Bank of Portland 
against H. M. Courtright — the auditor, however, signing and issuing 
in each instance a certificate of rédemption of the property. 

The évidence further showed that, at the time of the seizure by 
the sherifif of the money for the rédemption of the property covered 
by the first four counts of the complaint, no writ of garnishment was 
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served, and that the judgment debtor, H. M. Courtright, was not 
présent in the office of the auditor, and never at any time had physical 
possession of those sums of money, or any portion thereof ; but it 
is admitted that in levying upon the money referred to in the last 
ihree counts of the complaint the sheriff levied the writ by serving 
upon the auditor the required notice of garnishment, and that the lat- 
ter issued his required certificate, after which the sheriff took into his 
possession the money referred to in the last three counts. 

The statute of the state of Oregon provides that property may be 
levied upon under a writ of exécution in like manner and with like 
eflfect as similar property is attached. Section 233, Lord's Oregon 
Laws. And section 300 of the same I^aws provides that property of 
a judgment debtor, not in the debtor's possession, shall be attached as 
follows : 

•• • • • 

"2. Personal property capable of manual dellvery to the sherlft, and not In 
the possession of a third person, shall be attached by taklng it into his posses- 
sion. 

"3. Other Personal property shall be attached by leaving a certifled copy of 
the writ, and a notice specifying the property attached, with the person hav- 
ing the possession of the same, or, if it be a debt, then with the debt- 
or. • • •" 

Respecting the money referred to in the first four counts, the real 
question therefore is :, Whose money was it while lying on the counter 
in the auditor's office, under the circumstances that hâve been stated ? 
The court below considered it as deljvered into the possession of the 
auditor for H. M. Courtright, the holder of the certificates of sale and 
judgment debtor, and, being thus held by a third party for the latter, 
could, under the state statute, be attached only by the sheriff leaving 
with the auditor a certified copy of the writ of exécution, together 
with a notice specifying the property attached, and accordingly held 
the plaintiff entitled to recover on the first four counts, with interest 
on the money for its unlawful détention. For the money referred to 
in counts 5, 6, and 7 of the complaint the court rendered judgment in 
favor of the défendants to the action, the correctness of which holding 
is not hère questioned. 

The counsel for the plaintiffs in error concède that, if the money 
tendered by the owner of the property described in the first four 
counts came into the possession of the auditor, the necessary pro- 
cédure would hâve been by garnishment; but they urge that the 
auditor never did obtain such possession. It is tme that he had not 
put his hands upon the money at the time of its seizure by the sheriff, 
but it is undisputed that it was tal<en to the office of the auditor by 
the représentative and agent of the owner of the property for the pur- 
pose of redeeming it, and that in the exécution of that purpose the 
owner, through his représentative, tendered it to the officer by placing 
it upon his desk, and accepted from the officer in each instance a re- 
ceipt for the money, reciting upon its face that it was "in fuU of 
the rédemption" of the property specifically described therein, an en- 
try of which transaction the auditor thereupon made upon the records 
of his office. 



BABBUB V. OOUETRIGHT 731 

(260 F.) 

The bill of exceptions shows that each of the four receîpts so given 
and accepted were similar, except only as to dates, names, amounts, 
and description of the property, one of which only is inserted in the 
record and is as f ollows : 

"Olty of Portlaud, Oregon. 
"Office of the Auditor of the City of Portland. 

"Portland, Ore., June 2, 1&15. 
"Reeeived of Joseph Simon, Atty., six hundred seveiity-five 30/100 dollars 1d 
full for the rédemption of L. 10 B. 3, Howe's addition, sold by the city of Port- 
land 6—6 — 1912 to Harry M. Courtright for $482.75 for the improvement B 
39th St. 

Sold for $482.75 

l'enalty 48.27 

Interest 144.28 

"D. 36 P. 196. 

"A. L. Barbur, Auditor of the City of Portland, 

"By E. W. Jones, Deputy." 

We agrée with the court below that the légal effect of what was 
donc was to put the rédemption money into the custody of the auditor 
for payment over to the holder of the certificatês of purchase, H. M. 
Courtright, and, being thus in the hands of a third person, was sub- 
ject to levy by the sheriflf only in the manner provided by the statute 
that has been cited. See Spaulding v. Kennedy, 6 Or. 208 ; Price v. 
Boot Shop, 75 Or. 343, 347, 146 Pac. 1088: Marks v. Shoup, 181 
U. S. 562, 565, 21 Sup. Ct. 724, 45 L. Ed. 1002. 

Regarding the causes of action hère involved, there having been no 
valid levy of the writs of exécution, it is obvious that section 416 of 
the charter of the city of Portland, referred to by counsel, requiring 
notation of assignments of delinquent certificatês on the City Lien 
Docket to make them valid, is inapplicable to the présent case. 

[2] Nor are we able to sustain the contention of the plaintifïs in 
error that the assignment of the certificatês of sale by the Bay City 
banks to the défendant in error only transferred to the assignée the 
right to make demand for moneys that may hâve been paid in ré- 
demption, or for deeds to the property in the event of no rédemption, 
and that no right of action for conversion passed thereby. In Final 
v. Backus, 18 Mich. 218, 231, Chief Justice Cooley, speaking for the 
court, said : 

"The position is that the right of action for a tort is not the subject of aa- 
signinent ; and thls we understand to be the gênerai rule. 1 Spence, Eq. Jurls. 
180, 181 ; 2 Spence, Eq. Jurls. 868 to 873 ; Adam's Eq. 54 ; Story's Bq. Jurls. § 
1040, g; Carroll v. Potter, Walk. Ch. [Mlch.] 365; Rlce v. Stone, 1 Allen 
[Mass.] 566 ; Comegys v. Vasse, 1 Peters, 213 [7 L. Ed. 108]. But this rule ap- 
plies only to those torts which are merely personal, and which, on the death 
of the person wronged, die with him ; while torts for taking and converting 
Personal property, or for injury to one's estate, and generally ail such rights 
of action for tort as would survive to the Personal représentatives, may, it 
seems, be asslgned so as to pass an interest to the assignée which he can en- 
force by suit at law. North v. Turner, 9 Serg. & B. [Pa.] 234 ; Butler v. N. Y., 
& E. Railroad, 22 Barb. [N. Y.] 110 ; People v. Hudson R. R. R., 4 Duer [11 N. 
Y. Super. Ct.] 74; Waldron v. Willard. 3 E. D. Smith [17 N. Y.] 488; McKee v. 
Judd, 12 N. Y. 622 [64 Am. Dec. 515]; Rice v. Stone, 1 Allen [Mass.] 566; 
Jordan v. Gillen, 44 N. H. 424." 
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See, also, Tome v. Dubois, 73 U. S. (6 Wall.) 548, 553, 554, 19 h- 
Ed. 943; Dahms v. Sears, 13 Or. 47, 11 Pac. 891; Sperry v. Sten- 
nick, 64 Or. 96, 129 Pac. 130; Kruse v. Bush, 85 Or. 394, 398, 167 
Pac. 308; New Liverpool Sait Co. v. Western Sait Co., 151 Cal. 479, 
91^Pac. 152. 

The judgment is affirmed. 



In re DE RAN. 

In re FREMONT LTJMBER CO. 

(Circuit Court of Appeals, Sixth Circuit. October 7, 1919.) 

No. 3240. 

1. Bankktjptct <®=372 — Record instjfficxent to show closing of estate. 

Record of the District Court in bankruptcy, as sent up on pétition to 
revise an order made by It for repayaient by tlie trustee's attorney of 
fées allowed and paid to him, held not to show ttiat the estate had been 
fully adminlstered and closed prier to the order, especially in view of 
the court's alflrmative flnding that it had not boen fully adminlstered. 

2. Bankkuptct ©=446 — Scope or keview on pétition to révise. 

The Circuit Court of Appeals. on pétition to revise an order of the 
banlcruptcy court, cannot détermine controverted questions of fact, but is 
limited to review of questions of law. 

3. Bankeuptct <g=372 — Ci-osino of estate not shown bt becobd of bank- 

EtJPTCT COtTRT. 

The closlng of bankrupt's estate is not established by entry on the 
referee's book, "Order allowing account and discharging trustée flied ;" 
the record of the bankruptcy court not showing that the referee's record 
was transmitted to the court, or Its clerk, as required by Bankruptcy 
Aet, § 39, subd. 7 (Comp. St. § 9623), and section 42 (section 9626), and the 
record supporting a presumption that, had the closing order been brought 
to the court's attention, the court would, as authorized by section 2, 
subd's. 8 and 10 (section 9586), hâve returned to the référée his record for 
further proceedings. 

4. Bankruptcy iS=>482(l) — Allowance by bkferee to teustee's attoknby 

SUBJECT TO EE-EXAMI nation. 

Allowance by référée in bankruptcy of the account of the trustée'» at- 
torney for services and expenses is not a final adjudication, but is an 
administrative order, subject any time before clôsîng of estate, to re- 
examination and disposition accordlng to the equities. 

5. Bankruptcy ®=»482(1) — Aixowance to attoknky may be bet aside by 

court. 

The bankruptcy court, being one of equity, can set aside an allowance 
for services and expenses of attorney of one of its offlcers, when shown 
that it was procured through fraud. 

6. Bankruptcy <S=3482(1) — Re-examination of allowance to tkustee's at- 

torney NOT IN REFEREE ONLY. 

Claim of attorney for trustée In bankruptcy having Ui accordance with 
existing custom, though not required by any rule, been certifled by the 
référée to the District Judge, with recommendation, and he having al- 
lowed it, jurisdiction to re-examine it is not with the référée alone. 

7. Bankruptcy <®=>482(1) — RE-BXAMiNATfON of allowance of claim ok 

judqe's motion. 

A bankruptcy court may of its own motion institute proceeding for re- 
examination of allowed claims of attorney for trustée. 

^=For other cases see same toplc & KEY-NTJMBBR In ail Key-Numbered Dlgests & Indexe» 
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8. Bankrttptct i®=5482(1) — Procédure on ee-examination ov aixowance to 

kefebee's attoknet. 

A plenary suit, as dlstlnguished froiu a summary proceedlng, is not 
necessary for re-examination, on tho grouud of traud, of the allowed 
elaiin for services and expenses of the attorney for the référée in bank- 
ruptcy. 

9. JuDQEs <S=>30— Désignation of judqe out op district on disqualifica- 

tion OF TEIAL .TUDGE. 

Under Judicial Code, § 21 (Comp. St. § 988), on disqualification of the 
trial ,1udge for hias or préjudice, It is not necessary, for désignation of 
another judge outside the district, that ail the judges of the district be 
disqualified. 

10. BaNKUUPTCT <S=»482(1) — RiGHT TO compensation of ATTOBNBY for TRUS- 
TEE. 

Attoméy for trustée in bankruptcy is not entitled to receive or retain 
compensation from the estate; he while so acting, havlug really worked 
against the Interests of the estate and its creditors. 

Pétition to Revise an Order of the District Court of the United 
States for the Northern District of Ohio; John M. Killits and Ar- 
thur J. Tuttle, Judges. 

Pétition of Hal C. De Ran to revise an order of the District Court 
in the case of the Fremont Lumber Company, bankrupt. Order af- 
firmed. 

W. H. Boyd, of Cleveland, Ohio (David B. Love, of Fremont, Ohio, 
and E. B. King, of Sandusky, Ohio, of counsel), for petitioner. 

Plarry W. Morgan, of Toledo, Ohio (Brown, Geddes, Schmettau & 
Williams and Smith, Beckwith & Ohlinger, ail of Toledo, Ohio, of 
counse'l), for respondent. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLLIS- 
TER, District Judge. 

KNAPPEN, Circuit Judge. The Fremont Lumber Company (a 
corporation) was adjudicated bankrupt by the court below on June 8, 
1908, and a gênerai référence made. On the 26th of the same month 
De Ran was appointed attorney for the trustée in bankruptcy, one 
Eisenhour. On September 28, 1910, De Ran's account for services 
and expenses as such attorney from June 26, 1908, to July 27, 1910, 
was allowed at $1,336.05, and payment made in due course. On No- 
vember 2, 1917, Judge Killits, on his own motion, instituted a formai 
investigation into the administration of the bankrupt's estate by citing 
the référée and the trustée to appear before him, later subpœnaing De 
Ran and others. As the resuit of this investigation, the judge made, 
on January 9, 1918, certain findings which, in connection with the 
amendment of February 16, 1918, may be summarized as follows : 

(1) That while De Ran was assuming to act as attorney for the 
trustée, for which services the compensation in question was allowed 
him, he, in fraud of creditors and in violation of his duty as attorney 
for the trustée, prosecuted two claims in favor of one Christy against 
the estate, aggregating more than $10,000, and caused Christy to draw 
dividends on those claims, having at the time knowledge that one of 
them, aggtegating more than $5,000, was not a primary liability of 

^SsFor otber cases see same toplc & KEIY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the banknipt and under no circumstances allowable as such, and that 
as against the other, also allowed in the sum of more than $5,000, with 
knowledge that Christy had previous to the bankruptcy taken an as- 
signment of the judgment against the principal debtor on said daim, 
the value of which was sufficient to reduce the gênerai claim to $140. 

(2) That while so acting as attorney for the trustée, and during the 
period covered by said allowed compensation. De Ran procured an 
appraisement of the assets of the bankrupt's estate at $20,888, with 
knowledge that a state court, which had jurisdiction over a receiver- 
ship prior to the bankruptcy, had appraised the assets at upwards of 
$60,000, and by withholding such knowledge procured the référée to 
approve a sale of such assets upon the second appraisement, at a trifle 
more than $20,000, to one Zurhorst, the latter acting therein for cer- 
tain parties including De Ran, the assets so sold being then fairly 
worth more than $45,000; that De Ran acquiesced and participated in 
the fact that such purchasers of the bankrupt's assets were exonerated 
from paying cash for their purchases and were permitted to distribute 
the puFchase price over a period of four years without interest (which 
would hâve amounted to more than $1,600), and to retain the cash pro- 
ceeds of the purchase of the estate subject to gênerai distribution. 

(3) That, had De Ran's conduct been brought to the attention of the 
bankruptcy court when his claim for allowance for services and ex- 
penses as attorney to the trustée was presented, it would hâve been 
altogether disallowed. 

(4) That in conscience and equity De Ran ought not to be permitted 
to retain the compensation so paid to him as attorney for the trustée. 

De Ran was accordingly ordered to show cause why he should not 
repay the $1,336.05 so paid him, with interest. Another order seems 
also to hâve been entered requiring De Ran to show cause why he 
should not be disbarred from practice, a committee being appointed to 
prosecute such proceeding. Thereafter Judge Killits, on March 4, 
1918, entered an order reciting his own disqualification to sit in any 
matter in the case to which De Ran was a party défendant or a re- 
spondent to any issue raised therein, and directing notice accordingly 
to the senior Circuit Judge. Judge Tuttle was accordingly designated 
on the 16th of the same month to hear and détermine ail such matters 
and issues.^ After hearing upon testimony and arguments of counsel, 
an order was entered by Judge Tuttle on April 27th which, as modified 
by action of July 17th following, f ound that the allégations contained in 
Judge Killits' rules of January 9th and February 16th, respectively 
were true, and requiring De Ran forthwith to pay the $1,336.05, with 
interest at 6 per cent, per annum from September 26, 1910, to a new 
trustée of the bankrupt estate, who had been elected upon the résig- 
nation of the former trustée pending the hearing mentioned. This 
proceeding is brought under section 24b of the Bankruptcy Act (Act 

1 Petitioner claims to hâve tendered for flUng an affldavlt of Judge Killits' 
disqualification just before his entry mentioned. This aflSdavlt bas not been 
sent up, and apparently was not flled. The practice as to disqualification 
would hâve been the same, had affidavit been filed as under the judge's certif- 
icate. Judieial Code (Act March 3, 1911, c 231) § 21, 36 Stat 1090 (Comp. 
St. s 9S8J. 
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July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. § 9608]) to review that 
order and judgment. 

The grounds relied upon for reversai, as we understand them, are 
thèse : 

1. That the District Judge had no jurisdiction to make the orders 
complained of because — 

(a) The estate had been fuUy administered and duly closed more 
than two years before the proceeding in question was instituted. 

(b) The référée had sole jurisdiction over the allowance of petition- 
er's account as attorney for the trustée, that no crédit or or person in- 
terested had ever objected to such allowance or applied for relief 
theref rom, that Judge Killits had no authority on his own motion to so 
interfère, and that the allowance of petitioner's claim was thus a final 
adjudication thereon. 

(c) That the action of the District Court hère complained of was 
barred both by lâches and by statutes of limitation. 

2. That if the subject-matter is open to trial, it can be litieated only 
in a plenary suit. 

3. That Judge Tuttle's désignation was invalid. 

4. That no ground is stated in the rule to show cause empowering 
the court to enter the order complained of, and the grounds stated are 
contrary to the facts and the law, as shown by the record. 

[1-3] 1. Was the estate fuUy administered and actually closed prior 
to November 2, 1917? So far (according to the record hère) as shown 
by the records in the District Court, the immediately pertinent proceed- 
ings were thèse: The referee's record shows: January 7, 1911, final 
report of trustée filed ; cash on hand $3,754.21. On the lOth, aifiended 
proof of First National Bank, Fremont, filed $2,888.93. On the llth, 
notified creditors of meeting January 26th, 10 o'clock a. m., for final 
dividend. On the 26th, hearing on final distribution. On the 30th, list 
of creditors and dividends recorded and placed in hands of trustée. 
On the 30th, mémorandum of bankruptcy statistics fîled. During 
the year 1911 there are no entries on the record kept in the District 
Court, and after 1911 no entries upon the records of either court (as 
appearing in the District Court clerk's office) until 1914, when thèse 
entries by the référée appear: May 12, record and bankruptcy statis- 
tics forwarded to clerk. May 16, record of proceedings returned to 
attach distribution account of trustée, this latter evidently in response 
to the entry on the court's record of May 15, 1914, "letter directing 
the trustée to report forthwith filed." The next entries by the référée 
are thèse: February 6, 1915, distribution account filed by trustée sent 
to Toledo, February 18, record of proceedings forwarded to Toledo. 
On the District Court records appear the following: February 8, 
1915, trustee's final report received from référée and filed. On the 
19th, referee's record of proceedings filed. March 25th, objections of 
National Bank of Commerce, Détroit, Mich., to confirmation of trus- 
tee's report filed. July 2, order instructing référée in regard to trus- 
tee's report. Same date, certified copy to F. A. Seager [the référée]. 
Thèse instructions appear to be a direction to — 

"cause to be transmitted to the court the trustee's report of distribution of 
the first dividend under date of August 17, 1909, and the final report of the 
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trustée prellmlnary to the déclaration of the final dlvidend, said report belng 
apparently dated January 17, 1911. The référée wlll see that thèse reporta 
are severally zuade a part of the files of this cause on or before the SOth of 
July, 1915." 

Neither the entries by the référée nor the record of the District 
Court sliow that this instruction was complied with. There are no 
further "entries by référée" shown by the record as sent up by the 
District Court. On that court's records the next entry is that of No- 
vember 2, 1917, recording the issue of citation to Eisenhour and Sea- 
ger. On the face of this record it seems plain that the estate was not 
ciosed in January, 1911, as petitioner contends, even if it was then 
thought ripe for closing. It was never ciosed unless, as petitioner fur- 
ther contends, such closing was efïected on February 27, 1915, through 
an alleged order of the référée allowing the trustee's account and dis- 
charging that officer. As already said, no such order appears of rec- 
ord in the District Court so far as shown by the record in the instant 
proceeding. 

In the proceeding before Judge Tuttle, in wliich the order hère under 
review was made, the respondent (petitioner hère) presented by answer 
the défense, among others, that the référée had on February 27, 1915, 
as shown by his records and the files of the court, approved the trustee's 
final account and duly and regularly discharged the trustée and finally 
ciosed the estate. In our opinion Judge Tuttle's order under review 
naturally impHes a déniai of the asserted closing. Such implication 
is made clear by référence to that judge's order of April 27, 1918 (the 
date of his order requiring petitioner to repay the $1,336.05 in ques- 
tion), %hich latter order accepted the résignation of Trustée Eisenhour 
and appointed as receiver the présent trustée, Isenberg, and in which 
order Judge Tuttle expressly declared : 

"That the order and flndings made by this court on Aprll 1, 1918, and flled 
with the clerk of this court ou April 2, 1918, be and the same are hereby in 
ail respects approved and confirmed." 

The order referred to by Judge Tuttle is an order made by Judge 
Killits revoking petitioner's appointment as attorney for the trustée, 
disallowing, as against receipts in the trustee's final reports, certain 
claims for crédits amounting to $1,356.47, which included a small divi- 
dend to each of two creditors, claimed not to hâve been paid, and di- 
recting the then Référée Belford to readminister the estate, and in that 
connection to consider the propriety of instituting certain actions on ac- 
count of alleged fraudulent payments or misappropriations from the 
estate, and expressly finding that the estate — 

"has never been lawfuUy ciosed as provided by law, there having been no 
lawful approval of the proceedings thereunder nor of the final account of dis- 
tribution of the trustée in baiikruptcy; said administration not having been 
completed according to law." 

We think the record not open to the criticism that Judge Tuttle's 
findings in this or any other regard were based otherwise than upon 
évidence presented to and weighed by him in connection with the 
arguments of counsel. This being so, the efïect otherwise to be given 
his finding is not destroj'cd by any disqualification on Judge Killits' 
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part to so adjudicate. In this proceeding we cannot détermine contro- 
verted questions of fact. We are limited to a review of questions of 
law. l>uryea Power Co. v. Sternbergh, 218 U. S. 299, 31 Sup. Ct. 
25, 54 L. Ed. 1047 ; In re Stewart (C. C. A. 6) 179 Fed. 222, 102 C. 
C. A. 348; In re Holden (C. C. A. 6) 203 Fed. 229, 121 C. C. A. 435. 
In the face of this finding, and as the record in the District Court 
stands, the contention that the estate had been closed must be rejected 
unlcss, as petitioner contends, the contrary is affirmatively established 
by an entry appearing on the then referee's book, as follows: "Feb. 
27 [1915]. Order allowing account and discharging trustée filed" 
which record petitioner asks this court to receive as conclusive évidence 
of the fact stated, in connection with an affidavit of the then référée 
that such order was made and entered by him on his docket as référée 
in the bankruptcy proceeding on the date there shown, and that im- 
mediately thereafter he mailed the original to the clerk of the District 
Court. By amendment to the pétition for revision in the instant case 
it appears that this record book was ofïered in évidence on the hearing 
below ; and the answer to that amendment asserts that — 

"The évidence présentée! on the hearing on the merits of this matter 
* * * impeacht'd, coutradicted, and qualifled the alleged record o£ the 
référée in bankruptcy, of which one of the exhibits to said amendment to 
yaid pétition to revise purports to be a copy and .sald évidence destroyed the 
alleged icgal efCect of said alleged record of said référée." 

In this State of the record hère we think the referee's record book 
cannot be held to prove itself conclusively, and as matter of law. Sub- 
division 7 of section 39 of the act (section 9623) requires référées to 
"transmit to the clerks the records, herein required to be kept by them, 
when the cases are concluded," and subdivision (c) of section 42 (sec- 
tion 9626) expressly requires that the book or books containing a 
record of the proceedings before the référée shall on the conclusion of 
the case before that officer be not only certified to by him, but trans- 
mitted with such papers as are on file before him to the court of bank- 
ruptcy, there to "remain as a part of the records of the court." It is 
not claimed that the book was so transmitted, but on the contrary, it 
seems to hâve always remained in the personal custody of the then 
référée ; he contenting himself with transmitting a certified copy of 
so much of the book as pertains to the estate in question, in accordance 
with what he says was his practice. As already said, there is no com- 
pétent record évidence that the item in question ever went to the 
clerk's office (there is not even a notation to that effect in the referee's 
book).^ The law does not contempla te that so important an action as 
the closing of an estate and the discharging of a trustée should rest 
in personally retained records. The affidavit referred to is plainly 
incompétent and cannot be received against respondent's objection. 
-Us receipt would resuit in impeaching the judgment of the trial court 
by évidence which, so far as appears by the record hère, was not be- 
fore that court ; for it was not referred to in the pétition for revision 

2 A copy of the referee's entry (If flled in the clerk's office), certified by the 
clerk, would hâve been compétent évidence under our rule 34 (202 Fed. xxi 
118 C. C. A. xxi). 

260 F.~47 
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or in the amendment thereto and, so far as this record shows, îs no 
part of the records of the trial court. 

We may also suggest, without answering, the query whether a mère 
signing and filing of an ox'der closing an estate without extending it in 
permanent form on a docket or journal compiles with section 42a of 
the Bankruptcy Act, which requires that the referee's record shall be 
kept "as nearly as may be in the same manner as records are now 
kept in equity cases in Circuit Courts of the United States." 

But, assuming that the referee's order of February 25, 1915, was 
actually made and entered in his docket on that date as completely as 
is contemplated by officiai form No. 51, we think the estate is not shown 
to hâve been thereby effectually closed, not only for lack of compétent 
évidence that it was reported to the court, but for this further consid- 
ération: Assuming (without so deciding) that under section 55 of the 
Bankruptcy Act (section 9639) a creditors' meeting foUowing the dis- 
tribution account of February 6, 1915, as distinguished from the 
dividend account of January 7, 1911, was not required (although we 
are disposed to think it was required, it was not had), and thus that the 
estate was on February 25, 1915, ripe for the referee's order in ques- 
tion, we think the record further négatives the idea of an effective clos- 
ing on that date. Such closing involves a proposition of fact. What- 
ever might hâve been the intention of the référée, his action was not 
final until in some way acquiesced in by the District Court. 

Assuming, for présent purposes, that such acquiescence would ordi- 
narily resuit from the filing in the District Court clerk's office of an 
order discharging the trustée and approving his account, without sea- 
sonable action to review, yet the court had power to détermine for 
itself, in the first instance, the question of closing the estate. The 
court had shown itself interested in the administration by directing 
the trustée on May 15, 1914, to report forthwith. It was not until 
nearly 9 months later that the trustee's distribution account was filed 
with the ,clerk of the District Court, foUowed 11 days later by the 
referee's record of proceedings. In the absence of further report by 
the référée of any action by him, and after a creditor had made ob- 
jection (directly to the District Court) to the confirmation of the 
trustee's report, the référée was directed to transmit to the court the 
two trustee's reports bef ore ref erred to. The record does not show that 
either of thèse reports was ever filed in the District Court. Subdivision 
8 of section 2 (section 9586) authorizes the court to reopen an estate 
whenever it appears it was "closed before being fully administered." 
This authority could doubtless be exercised ex parte. Subdivision 10 
of that section empowers the courts to "return with instructions for 
further proceedings, records * * * certified to them by référ- 
ées." The record hère would support, rather than repel, a presumption 
that the referee's record of February 25, 1915, would hâve been re- 
turned to him for further proceedings, and the order closing the estate 
set aside, had the closing order been brought to the court's attention by 
its filing in the clerk's office. Under thèse circumstances, and in view 
of the affirmative findings of fact below (which the évidence tends to 
support) that the estate had not been fully administered, we think the 
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défense that the estate had been closed before the proceeding hère 
in question was instituted is not established by the record before us. 

[4, 5] 2. We see no force in the contention that the referee's al- 
lowance of petitioner's account amounted to an adjudication which 
the District Judge had no jurisdiction to set aside. Had the çlaim been 
that of a créditer it would, under section 57k of the act (section 9641), 
be subject to reconsideration and rejection, in whole or in part, at any 
time before the estate was closed. But while the claim was not that of 
a créditer, and so not subject to the statute, it was, nevertheless, being 
an administrative order, subject at any time before the closing of 
the estate to re-examination and to such disposition as the èquities of 
the case require. In re Ives (C. C. A. 6) 113 Fed. 911, 51 C. C. A. 
541 ; Davidson v. Friedman (C. C. A. 6) 140 Fed. 853, 72 C. C. A. 
553. A court of bankruptcy is a court of equity (Bardes v. Bank, 178 
U. S. 524, 535, 20 Sup. Ct. 1000, 44 L. Ed. 1175), and has undoubted 
jurisdiction to set aside an allowance for services and expenses of an 
attorney to one of its ofhcers, when it satisfactorily appears that the 
allowance was procured through fraud. The allowance of the rlaim 
was thus not a final adjudication. 

[6] The proposition that the référée alone had jurisdiction to ré- 
examine the claim does not impress us. It is not accurate to say that 
tlie action allowing the claim was solely that of the référée ; in a much 
more proper sensé it was directly the action of the District Judge. It 
is shown not only by the referee's record, but by that in the office of 
the clerk of the District Court, that petitioner filed with the trustée 
a claim for $1,567.30; that. the référée, in accordance with a then ex- 
isting practice, certified the claim to the District Judge, with recom- 
mandation that it be allowed at $1,536.05 ; that the judge allowed the 
claim at $1,356.05.' The référée seems to hâve made no further or- 
der. It is immaterial that this practice of submitting to the District 
Judge directly the allowance of claims of this nature, instead of having 
the allowance made by the référée subject to review under the act, 
was (as petitioner contends) not required by any actual rule of the 
District Court. It was apparently based upon an existing practice, pre- 
sumably required by the District Judge. The latter had complète au- 
thority, notwithstanding the gênerai référence, to take to himself the 
allowance of claims of this nature. The action had was as effectively 
that of the judge as if had under a positive order withdrawing that 
subject from the referee's considération, or as if the référée had in the 
first instance allowed the claim, and the matter then been brought 
before the District Judge for review. 

The estate not having been closed, the statute of limitations does not 
apply. The record precludes any basis for claim of lâches in re-ex- 
amining the account. 

[ 7, 8 ] 3. Equally without merit, to our minds, are the contentions 
that the District Court had no jurisdiction sua sponte to institute the 
proceeding under review, and that, in any event, a plenary suit, as 

s As shown by the District Court's record, or at $1,536.05 as shown by the 
referee's record. Both court and counsel seem to treat the actual allowance 
as $1,336.05. 
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distinguished from a summary proceeding, was necessary. We hâve 
lately had occasion in two cases to consider the jurisdiction of a court 
of bankruptcy to proceed on its own motion to correct an erroneous 
allowance or a fraudulent action. International Corporation v. Cary, 
240 Fed. 101, 104, 105, 153 C. C. A. 137; In re Vêler, 249 Fed. 633, 
644, 161 C. C. A. 543. In the Cary Case, in sustaining the action 
of the référée (under section 57k of the act) in setting aside the al- 
lowance of a claim on his own motion, we said: 

"While It Is probably the better practice generally for the référée to act 
upon pétition of the trustée or of creditors, and, in case the information 
cornes in the flrst instance to the référée, to direct the trustée to instituts 
proceedlngs for re-examination, yet we cannot thlnk that the référée is 
without jurisdiction to act, as in the case in question, upon his own motion. 
There may or may not hâve been reason for proceeding sua sponte, but the 
présence or absence of such reason Is not fatal to jurisdiction. A court of 
bankruptcy is a court of equlty (Bardes v. National Bank, 178 U. S. 524, 525, 
20 Sup. et. 1000, 44 Li. Ed. 1175) ; the proceedlngs therein are more summary 
than in ordinary suits; * • * and it cannot be that an equity court, act- 
ing under such summary practice, is powerless, in the interests of justice, ou 
its own motion to take steps to correct what it believes to hâve been an er- 
roneous action had upon Insufflclent knowledge." 

In the Vêler Case, where the District Court, in a proceeding insti- 
tuted sua sponte, held the origirtal petitioning creditors liable for re- 
ceiver's certificates, debts and later costs, on the ground that the re- 
ceivership was fraudulently had, we said (speaking through Judge 
Denison) : 

"The District Judge became suspieloua that he had been imposed upon. It 
was not only his clear right, but his duty, to proceed upon his own motion 
into a thorough inqulry upon the subject." 

In that case, in rejecting a contention that a plenary action at law 
before a jury was essential to relief, it was said (249 Fed. 644, 161 
C. C. A. 554) : 

"The whole matter Is ancillary to the bankruptcy proceedlngs, and the bank- 
ruptcy court has, in a broad sensé, the power of a court of equity." 

In the Vêler Case we set aside the action of the District Court be- 
cause we thought that the parties charged had not had the kind or 
degree of hearing to which they were entitled, from the fact that the 
court, which made not only the order to show cause but the final or- 
der, seemed to hâve regarded the conclusions upon which the order 
to show cause was based as "unassailable unless by new and addi- 
tional évidence." The instant case is, to our minds, clearly distin- 
guishable from the Vêler Case, in that hère Judge Killits, after for- 
mulating the spécifie charges on which the order to show cause was 
based himself retired from the trial of the issues, which was turned 
over to Judge Tuttle ; and, as we hâve already suggested, the record 
contains nothing to show that the latter judge based his conclusions 
otherwise than upon his own independent judgment, formed after 
hearing the testimony of witnesses and the arguments of counsel, or 
that he gave undue weight to the fact that a co-ordinate judge had 
presented the charges and preliminarily found the facts on which the 
order to show cause issued. We think it proper, however, to say that 
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in our opinion Judge Killits would liave followed a better practice if, 
after his disqualification was entered, he had refrained from himself 
further prosecuting the inquiry which resulted in the order and direc- 
tion of April 1, 1918, before referred to. But that order and direction 
was not the final action of the court. The order and finding were "in 
ail respects approved and confirmed" by Judge Tuttle. 

[9] 4. We cannot accède to the proposition that Judge Tuttle was 
without jurisdiction to hear the instant proceedings from the fact that 
there are two District Judges for the Northern district of Ohio, and 
that Judge Westenhaver, the other District Jiidge, is not shown to 
hâve been disqualified. We set to one side, as without the record, the 
assertion in petitioner's brief that Judge Westenhaver was in fact not 
disqualified, as well as respondent's assertion that Judge Tuttle was 
already under gênerai désignation to sit in the Northern district of 
Ohio. As the record stands, we think there was no lack of jurisdic- 
tion in Judge Tuttle. The authority to designate another judge upon 
Judge Killits' certificate of disqualification is expressly conferred hy 
section 21 of the Judicial Code, under the practice specified in sections 
20 and 14 (sections 981, 987). Assuming that Judge Westenhaver was 
not disqualified, the Circuit Judge was not bound to designate him; 
the statute gave the Circuit Judge the choice of methods. It will be 
presumed that the désignation was made for reasons deemed sufficient. 
We find nothing in the statutes which limit the power of désignation 
to a case where ail the judges of the district are disqualified; and we 
cannot read such limitation into the statute. 

[10] 5. We see no basis for the proposition that no ground is stated 
in the rule to show cause empowering the court to enter the order 
complained of, and that the grounds stated therein are contrary to 
the facts and the law as shown by the record. Petitioner, as attorney 
for the trustée, was in effect the attorney for the bankrupt's estate and 
its creditors. According to the facts preliminarily found by Judge Kil- 
lits, and ultimately found by Judge Tuttle, petitioner, while thus act- 
ing as attorney for the estate and its creditors in rendering the service 
for which the allowance in question was made, was really working 
against their interests, and impliedly without the knowledge of the 
court allowing the account. Under elementary principles (if thèse 
findings are sustained) petitioner was not entitled to receive or to 
retain the compensation in question. It is a mistake to treat thèse 
findings as mère assumptions ; nor can we upon this record say that 
the facts so stated and found are contrary to the facts as presented to 
the trial court. As wi hâve already said, the instant proceeding is 
not such as to enable us to consider the controverted questions of 
fact. The substantial merits of the case, except as involved in the 
légal propositions which hâve been discussed, are not before us. 

It results from the views we hâve expressed upon thèse varions 
propositions that the action of the District Court hère complained of 
must be affirmed. 
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In re O'GARA COAL CO. 

O'GARA V. NEW YORK CENT. B. CO. et aL 

(Circuit Court of Appeals, Seventli Circuit. July 29, 1919. Rehearing Denled 

September 24, 1919.) 

No. 2726. 

1. Bankruptct <&=3384, 387, 440 — Ordee in ageeembnt fob skttlembnt «f 

claims a composition and appealable. 

An order approving an agreement for settlement of clalms and distri- 
bution o£ assets of a corporation which liad been duly adjudged a bank- 
rupt, whereby the corporation was permitted to continue in business, the 
trustée having realized large profits wliile conducting its business, Is m 
the nature of a composition whicli under Banliruptcy Act, § 14c (Comp. 
St. § 9598), would operate as a discharge, and lience such order is revlew- 
able under section 25a (Comp. St. § 9609) by appeal, as an order granting 
or refusing to grant a discharge, and not by pétition to review and 
revise. 

2. Bankruptct <@=376 — Composition agreement faib and equitabus. 

On appeal from an order approving an agreement for the settlement of 
claims and distribution of the assets of a bankrqpt corporation, where- 
by a corporation which had been adjudicated a bankrupt resumed busi- 
ness, held, that the plan was not open to attack as unfair and inéquitable 
to the bankrupt corporation. 

3. Bankruptct ©=3389%^ — Bankrupt corporation mat elect offioebs and 

dibectoes pending settlement. 

In View of the provisions of the Bankruptcy Act for compositions, a 
corporation, though bankrupt, may elect ofticers and directors while Its 
afCairs are being conducte<i in the bankruptcy court, and such offlcera 
and directors may agrée to a settlement of claims and distribution of 
assets in the nature of a composition. 

4. Corporations <S=3l98 — Voting trust valid under New York laws. 

Where a New York corporation, engaged in coal mining, had its prin- 
cipal offices and place of biKiness in Illinois, held, that stockholders 
might make valid voting trust agreements, such agreements being author- 
ized by the New York laws, and votes for directors cast under the vot- 
ing trust were not lUegally cast. 

5. COEPOliATIONS ©=9283(1) VALIDITY of ELECTION OF OFFICEBS. 

That a direct or and subséquent président of the corporation had been 
attorney for the largest stockholder, and wlthout hia knowledge or ap- 
proval acquired a large interest in the stock of the corporation, will not 
defeat the gênerai élection of offlcers, and open to objection an agree- 
ment for settlement of claims and distribution of assets approved by 
the offlcers so elected. 

6. Corporations ®='283(3)— Validitt of élection of officers. 

Where a large stockholder in a corporation attacked the legality of an 
élection of directors, asserting that one of the directors, who had been 
his attorney, by virtue of such employment, induced other stockholders 
to join a voting trust, the élection wlU not be set aside unless It be shown 
that by reason of such breach of trust relation a suflicient number of 
votes were controlled to détermine the élection, and that but for such 
action the resuit would hâve been différent. 

7. Corporations <S=283(4) — Estoppel to attack élection of directors. 

Where a stockholder of a New York corporation, which elected direc- 
tors after adjudication in bankruptcy and while its affairs were being 
administered in the bankruptcy court, did not attack the élection In the 
State courts of New York, he cannot at a much later day, after the directors 
hâve approved a plan of settlement and distribution of assets, which was 
in the nature of a composition, attack the legality of the élection. 

^=>Por other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexe! 
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Appeal from and Pétition to Review and Revise Order of the Dis- 
trict Court of the United States for the Eastern Division of the North- 
ern District of Illinois. 

In the matter of the O'Gara Coal Company, bankrupt. An agree- 
ment for settlement of claims and distribution of assets, assented to 
by the New York Central Railroad Company and others, was approv- 
ed by the court, and Thomas J. O'Gara appeals and pétitions to re- 
view and revise the order approving the agreement. Pétition to re- 
view and revise dismissed, and order afïîrmed on appeal. 

See, also, 235 Fed. 883, 149 C. C. A. 195. 

The O'Gara Coal Company, a New York corporation, was duly adjudged 
a bankrupt October 3, 1913, owing at such time about $510,000 on unsecured 
claims and $2,728,000 represented by bonds secured by a mortgage due Sep- 
tember 1, 1955, drawing interest at 5 par cent. In addition there were dis- 
puted claims aggregating approxlmately $1,200,000, ail o( which dlsputed 
olaims were subsequently disallowed. The assets consisted of about $19,000 
in cash and coal mine leases covering some 30,000 acres in Illinois. In addi- 
tion thereto bankrupt owned ail of the stock of two coal mining companles, 
the Harrisburg Saline Collieries Company and the Harrisburg Big Muddy 
Coal Company, to which stock it was elalmed the lien of the mortgage dld 
not extend. Success attended the efforts of the trustée, who, aided by war 
priées, was able to show large profits. In May, 1918, current assets amounted 
to $1,590,000 and the value of the bankrupt's holdings was flxed at $10,000,000 ; 
the liabiiities remaining about the same. 

Bankrupt defaulted in its bond interest installment on September 1, 1913, 
and also failed to provide for the sinking fund Installments due August 1, 
1912 and 1913. In January, 1914, the trustée under the mortgage declared 
the entire amount of principal and interest immedlately due and payable. In 
July, 1916, a decree was entered fixing the validity and determlning the 
amount of the lien of the trust deed, ail in favor of the trustée, and adjudg- 
ing certain property not included in said mortgage to be equitably subject to 
the lien of said mortgage. This was done over the objection of appellant, 
Thomas J. O'Gara, who was the largest iudividual stoekliolder, owning some 
45 per cent, of the stock, and was at one time the président of the corpora- 
tion and later for a short period one of the trustées in bankruptcy. The es- 
tate being solvent in 1918, efforts were made to reorganize the company, and 
thèse plans bore fruit in May, 1919, when a plan of reorganlzation and a 
scherae for the fuU payment of ail unsecured claims was worked out to the 
satisfaction of the court. This reorganization plan was proposed by certain 
unsecured creditors but met the approval of a bondholders' commlttee rep- 
resentiug nearly ail of the unsecured creditors, and purported to hâve the 
approval of the bankrupt company. It likewiso met the approval of the 
court, who characteriKed the plan as "a fair and reasonable one, and it is 
to the best interests of the bond holders, the other creditors of the O'Gara Coal 
Company, and the O'Gara Coal Company tliat the same should beconsummated 
in accordance with the plan and prayer contained in the pétition hereln pre- 
sented to the court, and it is the duty of the Equitable Trust Company of New 
York to participate in carrying out the same." 

Briefly, this plan provided for the payment out of the cash on hand, upon 
which the mortgage was a lien, of ail unsecured claims ; it increased the 
amount due on each ton of coal mined, thus providing an adéquate sinking 
fund, provided for the waiver of the mortgagee's rights to insist upon the 
immédiate payment of the entire sum represented by the mortgage, to wit, 
$2,728,000, extended the mortgage to ail the property of the bankrupt, con- 
tinued in force accordmg to its original terms the mortgage and provided for 
the immédiate payment of $250,000 to the mortgagee in considération of its 
waiver of its rights. Other provisions of less importance need not be hère 
recited. 

Appellant denied that the bankrupt ever consented to the scheme of com- 
position, but the court found in appellees' favor on this issue. 
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John s. Miller, of Chicago, III., for petitioner appellant. 

Robert J. Cary and Julius Moses, both of Chicago, 111., for respond- 

ents. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] Ap- 
pellant sought to review this order, both by way of appeal and by a 
pétition to review and revise. Appellees insist that the remedy is sole- 
ly by pétition to review and revise, and that on such application O'Gara 
is barred from a considération of the questions presented because of 
the record, which included the findings of fact made by the District 
Court, a part of which has been quoted. 

We are convinced that, notwithstanding the matter was brought to 
the attention of the court by the pétition of creditors, the proceeding 
was in the nature of a composition, which, under section 14c of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 [Comp. St. § 
9598]), upon becoming effective, would operate as a discharge in bank- 
ruptcy. As the granting or refusai to grant a discharge is by section 
25a of the Bankruptcy Act (Comp. St. § 9609) made reviewable by ap- 
peal, we conclude the order hère under considération was properly 
reviewable by appeal. In re Friend, 134 Fed. 778, 67 C. C. A. 500. 

[2] Appâllant attacks the plan of reorganization as inéquitable and 
unfair to the bankrupt company and its stockholders. We hâve ex- 
amined the testimony and the record with some care, and hâve reached 
the conclusion that the findings of the District Court above quoted are 
amply supportcd by the record. In the absence of such findings we 
would hâve been unable to reach any other conclusion. 

In so concluding, due weight has been given to the fact that the 
company was operating most successfuUy in 1918. But a profitable 
business was not the only factor to be considered in solving this prob- 
lem. For example, to pay unsecured creditors it was necessary to use 
the accumulated cash, which was subject to the lien of the mortgage. 
Sufficient funds to pay off the mortgage were not available. A new 
loan was therefore the only alternative. And in 1917-18 current rates 
of interest had soared. Five per cent, bonds were at a discount. Be- 
sides, the expenses incident to floating such a loan was no small item. 

[3] Appellant disputes bankrupt's right to consent, claiming that 
the O'Gara Coal Company had no authority to transact any business, 
not even to elect its officers and directors, while its afïairs were being 
conducted in the bankrupt court. 

The provisions in the Bankruptcy Act providing for a composition 
clearly indicate that the Congress did not intend to deny to corpora- 
tions the right to protect their own interest, including the right to elect 
directors. To give the bankrupt companies the right to propose com- 
positions is inconsistent with a déniai of the right of stockholders and 
directors to maintain the corporate existence and to take action nec- 
essary to the submission of such proposais. Nor does the right of the 
court to control the affairs of the company, as was done in Graselli 
Chemical Co. v. yEtna Explosive Co., 252 Fed. 456, 164 C. C. A. 380, 
deny to the stockholders the right to act in case the court fails or re- 
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fuses to exercise its supervisory power. 5 Thompson on Corporations, 
5265. 

Appellant contends that the bankrupt company did not consent to 
the plan of reorganization approved by the court, although he admits 
that at the regular annual meeting held March 6, 1918, a board of di- 
rectors was chosen who in turn elected the officers that duly approv- 
td of the plan and joined in the pétition to hâve the same approved by 
the court. Appellant contends, however, that the élection of March 
6, 1918, did not resuit in the sélection of the directors wrho subsequently 
voted their approval of the plan under considération. This contention 
is made, first, because the four directors each secured 30,083 votes cast 
under a voting trust agreement dated December 14, 1917; second, be- 
cause one of the four directors and later the président of the company 
had been appellant's attorney, and it was a betrayal of the confidential 
relation existing between attorney and client that resulted in appel- 
lant's loss of control of the company's affairs. 

[4] While conceding that a voting agreement was valid in the state 
of New York (in fact, authorized by the statutes of that state), appel- 
lant claims that this corporation was engaged in mining coal and had 
its principal offices and place of business in Illinois. We find nothing, 
however, in the statutes of Illinois or the décisions of its courts that 
would deny to stockholders of a New York corporation the right to 
make valid voting trust agreements, and no statute or décision to show 
that Illinois excludes foreign corporations from doing business in the 
state on account of the corporation's compliance with the régulations 
of the chartering state, and we reject as untenable the claim that thèse 
votes were illegally cast. 

[5, 6] The claim that any one of the directors was chosen through 
the breach of the confidential relation of attorney and client finds no 
support in the pleadings or in the proof. Appellant allèges that a di- 
rector and a subséquent président of the company — 

"who after contrivlng to bave this respondent (meaning O'Gara) authorlze 
him to act as attorney at law for this respondeut with respect to the interests 
of this respondent in the O'fiara Goal Company, looking to the reorganization 
thereof, acqulred a large inteiest in the stock of the O'Gara Coal Company 
without the consent, Iniowledge, or approval of this respondent, for the pur- 
pose of using tlie said stock and the voting rights thereuuder adversely to 
*.he interests of this respondent." 

This allégation clearly fails to set forth any fact which would defeat 
the action of the stockholders at their annual meeting. But appellant 
further allèges that the said director, while acting as appellant's attor- 
ney and through and by virtue of such employment, induced various 
stockholders to join in the voting trust agreement, and caused them to 
cast their lot with said director, believing that in so doing they were 
acting for and with appellant. Obviously the stockholders' action can- 
not be nullified for the reason thus set forth, unless it be shown that 
a sufïicient number of votes were thus controUed to détermine the élec- 
tion. 

It appears from appellant's answer that there were eight candidates 
for membership on the board of directors, seven of whom were elect- 
ed. The smallest number of votes cast for any of the four whose ac- 
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tion is hère challenged vvas over 31,000. The vote which the eighth 
candidate received was less than 8,000. It was necessary for the ap- 
pellant toaver that, but for the fraudulent action on the part of the 
attorney, if there was (and there was no évidence received to support 
the clairn), this eighth candidate would hâve been elected. 

[7] Moreover, the aggrieved party, if the facts supported his daim, 
would hâve had ready redress in the New York state court. Not hav- 
ing challenged the resuit in any of the ways open to him, his right to 
contest the action of the officers of the company chosen by this board 
of directors at this late date cannot well be recognized. We conclude 
the officers and directors were the de jure officers and directors of the 
O'Gara Coal Company at the time they gave the company's consent to 
the proposed plan of reorganization. 

Concluding, as we do, that the record affirmatively shows consent 
on the part of the bankrupt to the proposed plan of composition and 
reorganization, we find it unnecessary to consider the various other 
contentions of the appellees in support of the order complained of — 
contentions involving the right of appellant to review the question hère 
presented, the necessity of securing the consent of the bankrupt to the 
reorganization plan, the right of de facto officers to act for the com- 
pany, and other interesting légal questions. 

The pétition to review and revise is dismissed. Upon appellant's ap- 
peal, the decree is affirmed with costs. 



LOGAN V. UNITED STATES. 

WISDOM & STRICKLAND v. SAMB. 

(Circuit Court of Appeals, Fifth Circuit. October 15, 1919.) 

Nos. 3379, 3381. 

INTEBNAL revenue <3=46 FOBrEITUBE OF VEHICLE USED FOB BEMOVAI< OF 

PBOPERTY TO DEFEAT TAX. 

A vellicle or animal coramltted by the owner to the possession of a 
thlrd person, who uses it in the removal of goods or commodities to de- 
fraud the United States of a tax imposed thereon, under Kev. St. § 
3450 (Comp. St. | 6352), is subject to forfeiture, although the owner had 
no knowledge of such illégal use. 

In Error to the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Proceedings by the United States against one automobile, Wisdom 
& Strickland, claimants, and against one mule, J. W. Logan, claim- 
ant. Judgments of forfeiture, and claimants bring error. Affirmed. 

Sam P. Maddox, of Dalton, Ga. (J. G. B. Erwin, of Calhoun, Ga., 
and Maddox, McCamy & Shumate, of Dalton, Ga., on the hrief), for 
plaintiff in error I^ogan. 

L. C. Hopkins and Clarence Bell, both of Atlanta, Ga. (C. T., h- 
C. & J. L. Hopkins, Dorsey, Shelton & Dorsey, and Bell & Ellis, ail 
of Atlanta, Ga., on the brief), for plaintiffs in error Wisdom & 
Strickland. 

®=5For other cases sce same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Hooper Alexander, U. S. Atty., and J. W. Henley, Asst. U. S. 
Atty., both of Atlanta, Ga. 

Before WALKER, Circuit Judge, and FOSTER and GRUBB, 
District Judges. 

GRUBB, District Judge. Thèse two cases are substantially alike 
in their nature and the légal principle controlling them, and may be 
considered together. In each, the appeal is from a judgment of the 
District Court condemning and forfeiting to the United States, in 
the former an automobile and in the latter a mule, as having been used 
in the removal of goods or commodities (viz., whisky) for or in re- 
spect whereof a tax was imposed, with intent to defraud the United 
States of such tax. Section 3450 of the Revised Statutes (Comp. St. 
§ 6352) directs that such articles shall be forfeited. It is conceded 
that the automobile and the mule were used for the removal of non- 
tax paid spirits, and would hâve been subject to forfaiture, if they 
had belonged to the user. It is conceded that the automobile was 
sold to the user by the plaintiffs in error in the first case; they ré- 
taining title to secure the balance of unpaid purchase money. It is 
conceded that the claimant in the second case sold the forfeited mule 
to the user in whose possession it was seized, taking a mortgage back 
to secure the balance of unpaid purchase money. It is conceded that 
neither claimant had knowledge of the illégal use to which their prop- 
erty was put. 

The case of United States v. Mincey, 254 Fed. 287, 165 C. C. A. 
575, decided by this court, would seem to be controlling of both 
cases. The plaintiffs in error ask us to reconsider the Mincey Case, 
and also to distinguish each of the présent cases from that case. 

In déférence to the earnest argument of plaintiffs in error, we hâve 
again considered the question involved in thèse appeals, but without 
being convinced that there is any good légal reason for departing 
from our previous décision. The cases of Dobbins Distillery v. Unit- 
ed States, 96 U. S. 395, 24 L. Ed. 637, and United States v. Stowell, 
133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555, so far as they relate to 
Personal property, are not distinguishable from the cases now under 
considération, and control their décision. In the Dobbins Distillery 
Case, mention is made, in the court's opinion, that the lessor com- 
mitted his property to the custody of the lessee for a business neces- 
sarily under strict régulations, viz., a government distillery. However, 
this was a lawful disposition of his property, and we cannot see how 
it could be said to charge him with knowledge of his lessee's subsé- 
quent infractions of the internai revenue laws. The statute forfeit- 
ing realty provides for proof of knowledge of the violation in the 
owner, but no such requirement rests upon the government as to 
personalty. In the Stowell Case, personal property of a third person, 
in custody of the ofï'ender, was forfeited, though the owner was ig- 
norant of the fact that a distillery was being operated on the prem- 
ises where the property was seized, and in connection with which it 
had been used, without the owner's knowledge or consent. Référ- 
ence is made to sections 3460 and 3461 of the Revised Statutes (Comp. 
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St. §§ 6362, 6363), as being inconsistent with the construction gîven 
section 3450 in the Mihcey Case, both because of a supposed lack 
of good reason for protecting an absent claimant, since it is con- 
tended that, if présent, he is permitted to say nothing to prevent the 
forfeiture, and because of a supposed discrimination against a prés- 
ent claimant, because he could not prevent a forfeiture by showi.ng 
an absence on his part of willful négligence and an intention to de- 
fraud, though the absent claimant is relieved from the forfeiture by 
making such a showing to the Secretary of the Treasury. 

The first contention loses sight of the right of a claimant to be 
heard in déniai of the guilt of the property sought to be forfeited, 
as well as his possible right to show that the guilty user of it ac- 
quired possession of it without claimant's knowledge or consent. 

The second contention ignores the provisions of section 5292, R. 
S. (Comp. St. § 10130), which provide a remedy by which any person 
whose property is forfeited may hâve the forfeiture remitted, if the 
Secretary of the Treasury is of the opinion that it was incurred with- 
out williÉul négligence or any intention of fraud in the person in- 
cUrring it. Section 3461 applies to an application for relief from 
forfeiture, after condemnation and sale, where the owner, through 
absence or other cause, was ignorant of the seizure until after the 
sale. Section 5292 is open to any person who can make the requisite 
showing, whether absent or not, and bef ore condemnation as well 
as after. Under it, as under section 3461, the endeavor is not to 
prevent forfeiture, but to obtain relief from it. Neither section of- 
fers a defence to the judicial déclaration of a forfeiture, but only an 
appeal to the discrétion of the Secretary for a remission of it. The 
fact that section 5292 authorizes the application to the Secretary, 
while the government's suit to condemn is pending, is persuasive that 
Congress recognized that a showing of absence of willful négligence 
or fraud would not prevent the judicial déclaration of the forfeiture, 
but was only to be addressed with effect to the clemency of the Sec- 
retary. In the case of United States v. Stowell, supra, the Suprême 
Court, construing a similar act, said that it required: 

"That ail personal property which is knowingly and voluntarlly per- 
mitted by its owner to remaln on any part of the premises, and which is 
actually used, either In the unlawful business, or in any other business openly 
carried on upon the premlses, shall be forfeited, even if he [the owner] has no 
participation in or knowledge of the unlawful acts or intentions of the person 
carrying on business there, and that persons who intrust their personal prop- 
erty to the custody or control of another at his place of business shall take 
the risk of ita being subject to forfeiture If he conducts, or consents to the 
conducting of, any business there in violation of the revenue laws, without 
regard to the question whether the owner of any partlcular article of such 
property is proved to hâve participated in or connlved at any violation of 
those laws." 

The court further said that that case did not require a décision as 
to property "stolen or otherwise brought upon the premises without 
the consent of the owner." A similar réservation was contained 
in this court's opinion in the Mincey Case. The long history of for- 
feitures in this country, for violation of internai revenue and cus- 
toms laws, of property, regardless of ownership, whether innocent or 
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guilty, repels the idea that such forfeitures conflict with the owner's 
right to due process of law. We regard it as settled that personal 
property voluntarily committed by the owner to the possession of 
a third person, for use by him, becomes subject to forfeiture, under 
section 3450, though the owner has no knowledge of the illégal use 
to which it is put by the possessor. 

In each of the cases now under considération, the property was 
voluntarily intrusted by the owner to the offenders. In the first case 
it was sold, with a rétention of title to secure unpaid purchase money. 
In the second case it was sold, and a chattel mortgage taken, to se- 
cure unpaid purchase money. In each case the possession of the pur- 
chaser, as against the seller, carried the right to make such use of 
it as the purchaser saw fît. In each case the seller selected the per- 
son on whom he bestowed possession, and who abused it by using it 
to violate the revenue law. No reason appears for distinguishing 
either case from the Mincey Case. The test of a voluntary be- 
stowal of possession by the owner upon the wrongdoer applies equal- 
ly well. In the Mincey Case the owner attempted to restrict the use 
to be made of the property by directions to his servant, which were 
departed from. In the two cases under considération, the possession 
of the offenders was without limitation as to use. The owners took 
the risk of loss of lien by the destruction of the property by the 
purchasers. They also took the risk of loss of Hen by forfeiture of 
the property through the purchaser's wrongful act. Guilt is attributed 
to the property because the public necessities attending the enforce- 
ment of revenue laws require the instruments used to évade collec- 
tion to pay the penalty, regardless of ownership. 

We are unwilling to départ from the principle decided in the 
Mincey Case, and, finding no distinguishing feature in the cases 
submitted, the judgments in both are affirmed. 



NG LEONG V. WHITE, Coinmissioner of Immigration. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1919. Rehearlng Denied 

Decemher 1, 1919.) 

No. 3301. 

1. Aliens <S=^31 — Déportation of ciiinese on ke-entby. 

Immigration Act Feb. 5, 1917, § 19 (Comp. St. 1918, § 4289i4J3), providiug 
for tlie déportation of "any alieu wtio shall bave entered or wlio shall be 
found In the United States in violation of this act or in violation of any 
other law of the United States," applies to a Chinese alien who re-en- 
tered after its passage, and who re-entered or was found in the United 
States In violation of prior statutes. 
% Aliens <g=332(8) — Déportation of Chinese on feattdulent ee-entby. 

Evidence held to sustain flndings that a Chinese alien fraudulently re- 
entered the United States on a certificate as a merchant, when his true 
status was that of a laborer. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; M. T. Dooling, Judge. 

^=3For other cases see same topic & KBY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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Proceeding for déportation of Ng [Leong, a Chinese alîen. From a 
judgment denying a writ of habeas corpus to discharge défendant 
from the custody of Edward White, Commissioner of Immigration of 
the Port of San Francisco, he appeals. Affirmed. 

John Iv. McNab, of San Francisco, Cal., for appellant. 
Annette Abbott Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. [1] The majority of the Circuit Court of 
Appeals of the Fifth Circuit, in the case of Mayo, Immigration Com- 
missioner, et al. V. United States, 251 Fed. 275, 163 C. C. A. 431, held 
that section 19 of the Immigration Act of February 5, 1917 (39 Stat. 
874, c. 29 [Comp. St. 1918, § 4289i4jj]), does not apply to a Chinese 
person against whom déportation proceedings were pending at the time 
of its taking efïect, unless some offense was thereafter committed which 
changed his status. 

In the présent case, however, the appellant, who is admittedly a 
Chinaman, entered this country at the port of San Francisco subsé- 
quent to the passage of that act, so that, if he was thereafter found 
to he illegally in the United States, we think there can be no doubt 
of the application to him of section 19 of the Act of February 5, 1917, 
since section 38 thereof (Comp. St. 1918, § 4289i4u) déclares that it 
"shall not be construed to repeal, alter, or amend existing laws relat- 
ing to the immigration or exclusion of Chinese persons, * * * 
except as provided in section 19 hereof " ; and since the said section 
19 provides for the taking into custody upon the warrant of the Sec- 
retary of Labor, and the déportation of "any alien who shall hâve en- 
tered or who shall be found in the United States in violation of this 
act, or in violation of any other law of the United States." 

The Secretary of ÏLabor and his subordinate officiais of the Immi- 
gration Department having found the présent appellant to be illegally 
hère, resulting in an order for his déportation, we are therefore to 
inquire into the legality of those proceedings. By stipulation of the 
respective parties, the original record "as prepared by the Immigration 
Department, consisting of the warrant of arrest, testimony, and pro- 
ceedings had before the Immigration Inspector, and order for dépor- 
tation of the Immigration Department," has been brought and sub- 
mitted to this court and has been attentively examined and consid- 
ered. It shows that the appellant was afforded fuU and fair oppor- 
tunity to présent his side of the case after knowledge of that made 
by the government, and that he had a perfectly fair hearing before the 
officiais of the Immigration Department is expressly conceded in the 
brief of his counsel. 

It is urged, however, in behalf of the appellant, who it appears from 
the record went under varions names, that his true status at the time 
of his departure from the United States for China April 26, 1910, 
and at the time of his re-entry into this country November 1, 1917, 
under the merchant's certificate that had been issued to him by the 
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Immigration Department at the time he left hère for China, was that 
of a merchant, and not that of a laborer, as was found and determined 
on the hearing below by the government authorities, and in effect by 
the court. 

The case shows that the appellant first came to the United States 
prier to the enactment of any of the Chinese Exclusion Laws, where 
he remained continuously for about 25 years, working as cook, and in 
restaurants in other capacities, at various places in California and 
Texas, but having during that time acquired, according to his testi- 
mony, a $500 interest in a Chinese firm located in San Francisco. 
For many years immediately preceding his going back to China, and 
up to about one month prior to his starting on that trip, he was resid- 
ing in Texas, engaged in the manual labor that has been mentioned. 
On arriving in San Francisco to take ship April 26, 1910, he procured, 
through a member of the Chinese firm, in which he testified that he, 
had the interest spoken of, and through two white witnesses, from 
the immigration authorities of the government, the issuance to him 
of a merchant's certificate, which certificate, if rightly and fairly is- 
sued, entitled the holder, under the law, to re-enter this country with- 
out limit as to time ; whereas, a laborer's certificate, to which he was 
unquestionably entitled under the law, permitted his re-entry only 
within one year thereaftér, or a certain limited extension not important 
to State, since he did not return for about 7 years, to wit, November 
1, 1917, when he was admitted by virtue of the certificate that had 
been issued to him under the circumstances that hâve been mentioned, 
and when he promptly proceeded to Texas, where he resumed his 
former occupation as cook. 

[2] We are of the opinion that the évidence clearly justified the 
findings of the government inspecter that the appellant — 

"Is an alien, subject of China and of the Chinese race, and that he re-entered 
the United States in violation of section 7 of the Chinese Exclusion Act of 
September 13, 1888 [Comp. St. | 4308] being a Chinese laborer, who failed to 
produce to the proper oflicer the return certificate required by said section; 
and further, that he entered the United States wlthout inspection, by means 
of false and mlsleading stateinents; further, that he has been found within 
the United States In violation of section 2, Chinese Exclusion Act of No- 
vember 3, 1893 [Comp. St. § 4320] having secured admission by fraud, not 
having been at the time of entry a lawfnlly domiciled exempt, returning to 
résume a lawfully acquired domicile and to foUow an exempt pursult in thIs 
country" ; and his recommendation of the déportation complained of. 

The facts of the présent case are very diflferent from the facts of 
the case of United States v. Chin Quong Look (D. C.) 52 Fed. 203, 
and from the facts in the case of "Lau Ow Bew v. United States, 144 
U. S. 47, 12 Sup. Ct. 517, 36 h. Ed. 340, that were relied upon by 
the appellant in the proceedings in the court below. Nor, in our opin- 
ion, do our décisions in the cases of Ong Chew Lung v. Burnett, 232 
Fed. 853, 147 C. C. A. 47, or Lui Hip Chin y. Plummer, 238 Fed. 763, 
151 C. C. A. 613, at ail sustain the contention of counsel for the ap- 
pellant, for the reason that the conclusion of the court below, and that 
of the officers of the government which it in efïect affirmed, was not 
based upon conjecture or suspicion, but upon substantial évidence going 
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to show that the merchant's certificate issued to the appellant, and upon 
which he was readmitted to this country. was obtained by false and 
fraudulent means. 
The judgment is affirmed. 



BROWN V. UNITED STATES. * 
(Circuit Court of Appeals, Ninth Circuit. Oetober 6, 1919.) 
No. 3290. 

1. Indictment and information ©=3 — Pbosecution roB violation of Skleo- 

TiVE Dkaft Act by information. 

Prosecution for violation of Sélective Draft Act May 18, 1917, § 13 
(Comp. St. 1918, § 2019b), by maintaining a house of ill famé wittiin the 
prohibited distance from a military post, may be initiated by information, 
and prosecution by indictment Is not necessary; the maximum punisb- 
ment being a fine and Imprisonment for not exceeding 12 months. 

2. Cbiminal law <©=814(8, 9) — Instbuctions not applicabu: to évidence 

pbopebly eefu8ed. 

A requested instruction in a crlrainal case, submitting the issue of en- 
trapment of défendant, held not applicable under the évidence, and prop- 
erly refused. 

In Error to the District Court of the United States for the First Di- 
vision of the Northern District of California; Maurice T. Dooling, 
Judge. 

Criminal prosecution by the United States against Florence Brown. 
Judgment of conviction, and défendant brings error. Affirmed. 

Marshall B. Woodworth, of San Francisco, Cal., for plaintiff in er- 
ror. 

Annette Abbott Adams, U. S. Atty., and James E. Colston, Asst. U. 
S. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. An information was filed in the court below 
against the plaintiff in error, défendant there, alleging that she did, 
within a certain specified time, unlawfully and willfully keep a house of 
il] famé at No. 600 Geary street, San Francisco, and particularly in 
Apartment No. 37 thereof, and within fîve miles of Ft. Mason and the 
Presidio, both of which places during ail the said times were used for 
military purposes by the United States; the said offense being com- 
mitted in violation of section 13 of the act entitled "An act to author- 
ize the Président to increase temporarily the military establishment of 
the United States," approved May 18, 1917 (Act May 18, 1917, c. 15, 
40 Stat. 83 [Comp. St. 1918, § 2019b]), and of the order of the Secre- 
tary of War made and issued January 17, 1918, in pursuance of that 
act, making it unlawful for such houses to be kept within five miles 
of any military camp, station, fort, post, cantonment, training or mo- 
bilization place used by the United States for military purposes. 

[1] The contention on the part of the plaintiiï in error that the of- 
fense charged against her could only be prosecuted by indictment is 

^=3For other cases see same topio & KBY-NUMBBR In ail Key-Numbered Digesta & Indexe* 

•Rehearing denied Jauuary 5, 1920. 
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whoUy without merit, since the punishment prescribed by law for a 
conviction thereof is a fine or imprisonment not exceeding one year, 
or both, in the discrétion of the court. 

By act of Congress a sentence to imprisonment for a period long- 
er than one year, or to imprisonment and confinement at hard labor, 
raay be ordered to be executed in a state prison or penitentiary, and 
such imprisonment, whether with or without hard labor, is an infamous 
punishment. Mackin v. United States, 117 U. S. 348, 352, 6 Sup. Ct. 
777, 29 L. Ed. 909. But that a crime the punishment for which is 
confined to imprisonment in a county jail is but a misdemeanor, and 
may be prosecuted by information, has long been settled. United States 
V. Waller, Fed. Cas. No. 16,634, 1 Sawy. 701; United States v. J. 
Lindsay Wells Co. (D. C.) 186 Fed. 248; In re Bonner, 151 U. S. 242, 
14 Sup. Ct. 323, 38 L. Ed. 149, and cases there cited ; Ex parte Wilson, 
114 U. S. 417, 425, 5 Sup. Ct. 935, 29 L. Ed. 89. 

[2] It is insisted by counsel in behalf of the plaintiff in error that 
the court below erred in refusing to give this instruction to the jury ; 

"You are hereby Instructed that if the évidence shows that it was suggested 
to the défendant by the government officiais, or she was induced, to commit 
the offense alleged in the indictment by the government ofticials, providing you 
should iirst fiud beyond ail reasonable doubt that any offense at ail was com- 
mitted by the défendant as charged in the indictment, then as a matter of 
public policy you cannot convict the défendant on any alleged offense which 
it was suggested to her she should commit or which she was induced to com- 
mit." 

We hâve not any désire, nor the slightest intention, to départ from 
the settled rule in this circuit, as stated by this court in the case of 
Peterson v. United States, 255 Fed. 433, 166 C. C. A. 509, that where the 
officers of the law hâve incited a person to commit the crime charged, 
and lured him on to its consummation, for the purpose of arresting him 
in its commission, the law will not authorize a verdict of guilty. 

As has been said, however, the charge against the plaintiff in error 
was the alleged unlawful and willful keeping of a house of ill famé af 
a certain designated place within the prohibited distance of a military 
establishment of the government, and there was not in the évidence any- 
thing tending to show that any of the government authorities undertook 
to induce her to commit that offense. The évidence was without con- 
flict to the effect that the défendant to the indictment occupied the 
premises therein designated as Apartment 37 of the house at 600 Geary 
Street, San Francisco, during the period alleged, at which place she 
was visited two nights by two men in the government employ, on the 
first occasion both being in uniform of the government, and on the sec- 
ond in civilian dress, and on both occasions seeking to obtain évidence 
that the plaintiff in error maintained the place for purposes of prostitu- 
tion. 

In view of the record, we are of the opinion that the plaintiff in error 
was not entitled to the requested instruction above stated, and that the 
case was fairly submitted to the jury by the trial judge, where he said: 

"A house of ill famé, within the meaning of this law, is a house or room 
where prostitution is habitually carried on. It is not sufflcient for the gov- 
ernment to prove that the défendant is a prostitute, or has committed one or 
260 F.— 48 
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more acts of prostitution ; but, before you wiU be Justifled In convlctlng her, 
you must be satlsfled to a moral certalnty and beyond a reasonable doubt 
tbat she bept and used the place referred to in the indictment as a place 
where prostitution was habitually carried on by her. The character of the 
house may be gathered from the statements of the inmate herself ; and it 
you believe that two men In soldier's uniform carne there, and she said she 
could not deal with them, not because she was not in that business, but be- 
cause she did not know them ; that two others came back the next day, and 
that those conversations were had — if you were satisfled that those are the 
facts, I would say they are sufflcient évidence upon which to conclude that thls 
room was a place where she habitually carried on prostitution with those who 
came there seeking it." 

The judgment is affirmed. 



SABIN V. HORENSTKIN. 

In re JUDKIS' ESTATB. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1919.) 

No. 3321, 

Bankbuptct <@=s>178(1) — Sale in bulk as fraudulent transfeb. 

Sales by bankrupt, a merchant, to défendant at différent ttme of goods 
in job lots held not so out of his usual course of business as to constitute 
sales in bulk, wlthin Oregon Sales in Bulk Act, as amended by Laws Or. 
1913, p. 538, or as to render such sales void for fraud ; it appearing that 
bankrupt had made similar sales to others at varlous tlmes durlng two or 
three years, and there being no suflBcient proof that défendant knew of 
any fraudulent Intent. 

Appeal from the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Suit in equity by R. L- Sabin, trustée in bankruptcy of the estate of 
L. Judkis, against H. Horenstein. Decree for défendant, and com- 
plainant appeals. Affirmed. 

L. Judkis, a merchant carrylng a stock of men's fumlshings, clothing, and 
shoes of the value of about $12,000, was on December 10, 1917, adjudged an 
involuntary bankrupt. During the months of July, August, September and 
October, 1917, the appellee purchased from the bankrupt merchandise In 
lots ranging from $6 to $225, aggregating about $1,000. The trustée in bank- 
ruptcy brought a suit against the appellee under the sales in bulk statute of 
Oregon (section 6069, L. O. L., as amended by Laws 1913, p. 538) to recover 
the value of the goods so sold. The law as amended is as foUows: "It 
shall be the duty of every person who shall bargain for or purchase any 
goods, wares or merchandise in bulk, • • • for cash or on crédit, to de- 
mand and receive from the vendor thereof, • • • at least five days before 
paying or delivering to the vendor any part of the purchase prlce or con- 
sidération therefor, or any promissory note or other évidence of indebtedness 
therefor, a written statement under oath containing the names and addresses 
of ail of the creditors of said vendor, together with the amount of indebted- 
Diess due or owing, or to become due or owing by said vendor to each. ofl 
said creditors." 

Section 6070, as amended, provides that the vendor shall give notice to 
creditors at least flve days before the consummation of such sale of his 
purpose in making the same, and that upon his failure to do so such sale 

(S^tFor other cases se« same topic & KEY-NUUBER In aU Key-Numbered Digeste & Indexes 
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shall as to eredltors be conclusively presumed fraudulent and void. Sec- 
tion 6072 defines "sales in bulk" as "any sale or transfer of goods, wares or 
merehaudise, * * * out of the usual or ordinary course of the business 
or trade of the vendor, or wlienever thereby substantially the entlre business 
or trade theretofore conducted by the vendor shall be sold or conveyed, or 
attempted to be sold or conveyed, to one or more persons, shall be deemed a 
sale or transfer in bulk, in contemplation of this act." Prior to the 
ainendment the statute read as foUows: "Any sale or transfer of a stock of 
goods, wares, or merchandise out of the usual or ordinary course of the 
business or trade of the vendor, or whenever thereby substantially the entire 
business or trade theretofore conducted by the vendor shall be sold or con- 
veyed or attempted to be sold or conveyed to one or more persons, shall be 
deemed a sale or transfer in bulk, in contemplation of this act." 

The évidence vvas that during the six months prior to the adjudication in 
bankruptcy the bankrupt had sold in job lots, including the sale to the appellee, 
merchandise of the value of $5,000 or $8,000, and that he had purchased the 
goods from varions Wholesale dealers on crédit, and had not paid for the 
same. Upon the évidence the court below found that the appellee had not 
purchased the goods in violation of the statute and the complaint vs'as dis- 
missed. 

Sidney Teiser and L,. B. Smith, both of Portland, Or., for appellant. 
M. A. Goldstein and Frederick H. Drake, both of Portland, Or., for 
appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the court below erroneously construed the statute in 
holding that the intention thereof was to prevent persons who were 
dealing in merchandise from disposing of their entire stock, or the 
larger portion of it, or such proportion of it as will render the vendor 
less able to pay his obligations, and in holding upon the évidence in 
the case that the sales made to the appellee were not out of the usual 
or ordinary course of the business of the bankrupt. We are not con- 
vinced that the court below was in errer in either respect. The court 
found upon the évidence, which was taken in open court, that during 
the two or three years prior to bankruptcy the bankrupt was doing 
both a retail and jobbing business, and that on numerous occasions he 
had sold goods in job lots, although the bulk of his jobbing business 
was done within three or four months prior to bankruptcy, and that 
the goods sold to the appellee were sold in the usual course. This 
finding was made upon the testimony of a number of witnesses, who 
testified that they had made various purchases in job lots, most of 
which were of small quantities of merchandise, and it is conclusive 
upon us on the appeal, whatever may be the true construction of the 
act, and it is décisive of the question whether the sales were made out 
of the usual course of business. 

Undoubtedly the statute is sufficient in its scope to include a séries 
of sales to various purchasers whereby the greater portion of a mer- 
chant's stock may be disposed of. The appellant points to certain fea- 
tures of the évidence which tend to indicate that the intent of the 
bankrupt in disposing of his goods was fraudulent, and we may con- 
cède such to hâve been the fact. Référence is also made to sus- 
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picious circumstances as évidence that the appellee participated in the 
jfraud. But as to that the court below held otherwise. It is true that 
the appellee was in the "barber business," but he aiso had a supply 
store and he was engaged in buying and selling goods; and it is true 
that he and the bankrupt were friands, and had had various business 
transactions covering a period of several years prior to the bankruptcy, 
and that on one occasion the appellee purchased from the bankrupt 
a lot of shoes for $225, which was the invoice price, less freight, and 
that the sale was made on a rising market. But thèse and the other 
circumstances referred to are not sufficient to show fraudulent intent 
on the part of the appellee, and there was no évidence that he had 
knowledge of the other sales in job lots made by the bankrupt, and 
there was nothing in the évidence to indicate that he knew of any fraud- 
ulent scheme of the bankrupt to dispose of any portion of his stock 
in violation of the statute. 
The decree is confirmed. 



SCATENA et al. v. CAFFEY, TJ. S. Atty., et al. 

(District Court, S. D. New York. August 20, 1919.) 

Intoxioatino liquoks <S=>2%, New, vol. 8A Key-No. Séries — War Prohibition 

ACT CONSTITUTIONAL. 

War Prohibition Act held coiistitutional, as wlthin the war powers of 
Congress in dealing with conditions growing out of the termlnation of 
hostilities and demobilizatlon. 

In Equity. Suit by Sylvester Scatena and others against Francis G. 
Caffey, United States Attorney for the Southern District of New York, 
and another. On motion for preliminary injunction. Denied. 

The complalnant moves for an injunction pendente Ute. The suit Is to re- 
strain seizures and prosecutions under the Act of Congress of November 21, 
1918 (chapter 212), commonly known as the War Prohibition Act, on the 
ground that the présent enforcement of that act is unconstitutional, for the 
reason that the emergency pui'porting to justlfy the enforcement of the war 
power no longer exlats. The complainants are owners of vineyards in Cali- 
fornla, the crops of which are not adapted to consumptlon as fruit, and are 
suitable only for tlie manufacture of winea. The complainants manufacture 
wines from thèse vineyards and sell the same. They allège that the prohibi- 
tion attempted by the Act of November 21, 1918, will be ruinons to their 
business and property (1) because it will prevent the sale wlthin the United 
States of a large amount of wine already manuf actured ; (2) because their 
vineyards and plant will be rendered valueless and their IJusiness broken up. 

Samuel Seabury, of New York City (Samuel Seabury, John Z. Lowe, 
L. Hamilton Rainey, and George Trosk, ail of New York City, of 
counsel), for complainants. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
Asst. U. S. Atty., of New York City, of counsel), for défendants. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). Under the décision of the Circuit Court of Ap-peals of this 
Circuit, in the récent case of Jacob Hoffmann Brewing Co. v. McElli- 

^aFor other cases see same toplo & KBY-NUMBER ia ail Key-Numbered Digesta & iDdezea 
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gott, Acting and Deputy CoUector of Internai Revenue, etc., and Fran- 
cis G. Caffey, United States Attorney, etc., 259 Fed. 525, C. C. A. 

, this court would apparently hâve jurisdiction of both of the de- 
fendants. Hère the complainants sue upon the ground that the act 
under which the défendants are proceeding is wholly unconstitutional. 
In the Jacob Hoffmann Brewing Company Case the court reversed a 
prehminary injunction restraining the United States attorney upon the 
ground that jurisdiction did not He where he was attenipting to pro- 
ceed under a valid act and his interprétation of the act was the only 
thing in question. 

The Circuit Court of Appeals, in the last-named case, expressly held 
the Act of November 21, 1918, constitutional, although I understand 
that the argument was made in the Circuit Court of Appeals, and it was 
certainly made in the District Court, that no war emergency then exist- 
ed. Counsel for the complainant said in their brief filed before me : 

"So in the case at bar the test Is whether or not an emergency or necessity 
tww exista which warrants the goveriiment in enforcing tlie prohibitions of 
the Act of Novemoer 21, 1918, against thèse complainants to the destruction 
of their very valuable property and their several businesses wlth the inévitable 
and uncontroverted conséquence of incalculable damage. No such war emer- 
gency now exiati." 

I also, in my opinion in that case, suggested that the question of 
constitutionality depended upon whether prohibition of the liquor 
traffic — 

"bears any substantial relation to the conduct of the war, elther in contribut- 
ing to the support of armies or to their safe and efficient demobilization." 

I think the valid exercise of the war power dépends, not merely 
upon whether the means employed is adapted to aid in the immédi- 
ate prosecution of the war, but also whether it can be said to 
hâve any substantial relation to conditions directly growing out 
of the termination of hostilities. So long as the treaty of peace is not 
ratified there is some chance of the resumption of hostilities, though I 
place but the slightest weight upon this. A war emergency, however, 
of serions import arises in respect to the period of demobilization. 
During that period there has been and still is a stream of enlisted men 
coming into and remaining within the United States. The great stimu- 
lus engendered by the popular excitement which attended the war 
and by an expectation of having to combat the country's foes has 
disappeared, and a more or less purposeless and dull routine has fol- 
lowed as the inévitable lot of the young soldiers. Under such circum- 
stances, men are especially subject to ail the temptations which a lack 
of definite purpose, as well as a certain relaxation of discipline, 
are likely to entail. During the same period the country has been 
filled with other men but recently discharged from military service, a 
considérable number of whom are said in the moving papers before 
me to lack employment. 

There is, besides ail this, the gênerai restlessness which has appar- 
ently always followed the termination of a great war. Under such 
circumstances it can strongly be argued that the f ree use of stimulants 
may hâve peculiar dangers to the community. At ail events, I do not 
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see how it can be fairly said that no emergency exists directly grow- 
ing out of the war, or tlaat such emergency may not be affected by such 
a thing as the liquor traffic. Whether such a drastic prohibition law 
as that of November 21, 1918, is a means which ought to hâve been 
employed to deal with such a situation may be doubted, but for a court 
to say that the législation in question has no substantial basis in fact 
is going altogether too far. Congress (and not the court) has the sole 
right to détermine how to deal with this emergency, providing its dé- 
termination, however differing f rom the judgment of the court, is not 
without a substantial basis in fact. Not only is there lack of judicial 
power to deal with the situation, except within the foregoing narrow 
limits, but it is practically very important that it be thoroughly under- 
stood that the responsibility for législation enacted by virtue of any 
power inhérent in Congress rests absolutely with that body, and cannot 
be shifted to the courts, because the public, or some portion thereof, 
may afterwards think the législation unwise. 

Certain récitals in the Act of March 21, 1918, indicate that the ob- 
ject was to increase efficiency in the production of supplies and to con- 
serve the man power of the nation for the war itself ; but Congress in 
enacting a law is not necessarily limited to the purposes recited in the 
preamble, though they doubtless hâve a most important bearing upon 
the construction of the act. I think it plain f rom the terms of the act 
that Congress had among its objects the régulation of the liquor traffic 
during the period of demobilization. That was a critical period ; more 
critical in some respects than that of active hostilities. If Congress 
thought that drastic prohibition during a time when there would 
probably be considérable lack of employment and restlessness would 
be advantageous, it was within the war power, in my opinion, for it to 
adopt législation which would care for thèse conditions, arising so im- 
mediately out of the war itself, in ways it deemed most effective. 

After full arguments, and after reading the interesting brief submit- 
ted by counsel for the complainants, I do not find that the position they, 
take has sufficient basis to require any further reply from the govern- 
ment. The motion for a preliminary injunction is denied. 



E. J. DODGE CO. T. FIRST NAT. BANK OF PORTLAND, OR. 

(District Court, D. Oregon. June 25, 1917.) 

CoBPOBATioNS ®=>377(2) — Cannot contract for ptrchase of own stock. 

Under Civ. Code Cal. § 309, prohibiting directors from dividing or 
paylng to stockholders any part of the capital stock of a corporation, a 
Callfornia corporation cannot make a valid contract for purchase of its 
own stock, and may maintain a suit to cancel such a contract, whether 
or not it was authorized by Its directors. 

In Equity. Suit by the E. J. Dodge Company against the First Na- 
tional Bank of Portland, Or. Decree for complainant. 

F. A. Cutler, of San Francisco, Cal., for plaintifï. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for défendant. 

^:=>Por other cases see same topic & KEY-NUMBEIl in ail Key-Numbered Digests & Indexes 
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RUDKIN, District Judge. The issues presented by the complain*- 
are thus succinctly stated by Judge Hunt on the appeal from the order 
granting a temporary injunction: 

"The substance o( the complaint is : That about Septeraber 25, 1914, B. D. 
Porter, who was manager, secretary, and treasurer, and one ot the directors, 
of the Dodge Company, a lumber manufacturing corporation of Oalifomia, 
plaintjff lielow and appellee hère, 'purporting to represent' the Dodge Company, 
entered into an agreement with the bank, which then owned 200 shares of the 
capital stock of the Dodge Company, to buy thèse shares for $41,000. That 
in paynient of the purchase price Porter executed and delivered, in the 
name of the Dodge Company, four promissory notes, negotlable in form, bear- 
ing interest at 4 per cent, per annum, payable to tlie bank in amounts and 
at the times following : $10,000 one year af ter date, $10,000 two years af ter 
date, $10,000 three years after date, and $10,000 [$11,000] four years after 
date. That the notes were held by the bank, and were to be held by it until 
the notes were fully paid, when they were to be delivered to the Dodge Com- 
pany. That Porter had no right or authority from the Dodge Company, or 
otherwise, to make or enter into tlie agreement with the bank for the purchase 
of the 200 shares of stock, and no authority to make, exécute, and deliver the 
notes to the bank, or to make any payraents thereon. That the agreement re- 
ferred to was made, and the notes executed and delivered by Porter, without 
the knowledge, consent, or ratification of the board of directors, or any of 
the stockholders, other than Porter, of the Dodge Company. That no record 
of the agreement or of the notes was ever entered on the records of the Dodge 
Company, and no knowledge of the same came to the directors or stockholders 
until about October 26, 1915, when the directors disapproved of and disaf- 
flrmed the transaction, and ordered that action be commenced to hâve the 
agreement of purchase and sale of the stock declared void, and to hâve the 
notes canceled and surrendered, and the money paid recovered. The com- 
plaint avers that the agreement of the Dodge Company to purchase its own 
stock from the bank Is illégal and void, under section 309 of the Civil Code 
of California, and that the notes were executed without considération and 
are wholly void ; that the bank has the possession of the 200 shares of stock, 
which hâve never been transferred, and intends to negotiate and transfer the 
notes to bona flde purchasers for value, and that such negotiation and trans- 
fer will greatly damage the Dodge Company ; and that Porter, without right 
or authority. In carrjàng out the terms of the agreement, has paid to the 
bank from funds of the Dodge Company various sums on aceount of interest 
and principal on the notes. The Dodge Company relinquishes ail right to 
the 200 shares, and consents that title and possession may remaln with de- 
fendant. The prayer is for preliminary injunction restraining the bank from 
negotiating the notes pending suit and from instituting suit upon the notes, 
or any of them, and for decree canceling and ordering the bank to surrender 
the notes to the Dodge Company, and for $7,054 paid by Porter to the bank 
on aceount of the notes." First Nat. Bank of Portland, Or. v. E. J. Dodge Co., 
233 Fed. 74, 147 0. C. A. 144. 

The answer dénies the want of authority in Porter to purchase the 
stock or exécute the notes, dénies that the contract is illégal and void 
under the laws of the state of California, and by way of estoppel al- 
lèges : 

"That prier to the 25th day of September, 1914, the E. H. Dodge Lumber 
Company, a corporation under the laws of the state of Oregon, doing busi- 
ness at Portland, Or., was justly Indebted to the Security Savings and Trust 
Company, a banking and trust company, dolng business at Portland, Or., for 
moneys advanced and obligations which the said E. H. Dodge Lumber Com- 
pany had assumed in favor of the said Security Savings & Trust Company in a 
sum exceeding $40,000.00 ; that B. H. Dodge, the président of said B. H. Dodge 
Lumber Company^ being the owner of 200 shares of the capital stock of the 
plalntiff corporation, had theretofore pledged said 200 shares of stock to said 
Security Savings & Trust Company as collatéral security for said indebtedness ; 
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that while such Indebtedness was so due and owiug frorn the sald B. H. Dodge 
Lumber Company to the said Securlty Savings & Trust Company, and during 
the summer oî 1914, and long prior to Soptember 25th of that year, the 
plainliff, aeting by and through one F. D. Parr, Its agent for that purpose, 
and E. D. Porter, manager, secretary, and treasurer of said plaintiff, and a 
director of said corporation, and as this défendant is advised and believes, 
and therefore allèges upon Information and bellef, by due authority of its 
bourd of directors, entered mto negotiations with this défendant to acquire the 
title and ownership of sald 200 shares of stock so held by said Security Sav- 
ings & Trust Company, and thereupon plaintiff agreed with this défendant 
that if this défendant would cause said Security Savings & Trust Company to 
foroclose its said lien upon said 200 shares of stock, and would acquire the 
légal title and ownership of said stock, when tltle to said stock was so ac- 
quired the said plaintiff would purchase the same from this défendant; 
that. In pursuance of said agreement, défendant arranged with said Security 
Savings & Trust Company to foredose its said lien upon sald 200 shares of 
stock, so that this défendant could, and thereafter did, acquire full title and 
ownership of said stock; that thereafter, in consummatlon of the said agree- 
ment and understanding so had with the plaintiff, this défendant sold the 
sald 200 shares of stock to the plaintiff for the sum of $41,000, accepting in 
payment therefor the promissory notes mentloned and described in plaintiff's 
bill of complaint, and by agreement of the parties the défendant retained the 
possession of said shares of stock as collatéral security ; that the plaintiff, 
aeting by sald E. D. Porter, its manager, secretary, and treasurer, in the 
name and under the corporate seal of said plalntilï, duly executed and de- 
livered to the défendant the four promlssory notes described in said bill of 
complaint, said notes being delivered to défendant at Portland, Or., and ail 
of said notes being dated and payable at Portland, Or., and to évidence his 
authority to act for plaintiff, said B. D. Porter as such manager, secretary, 
and treasurer delivered to this défendant a certifled copy of a resolution which 
he represented to défendant had been duly adopted by the board of directors 
of the plaintiff corporation at a meeting thereof duly held on September 25, 
1914, as follows." 

Hère follows what purports to be a resolution authorizing the pur- 
chase of the stock and the exécution of the notes in payment of the 
purchase price. 

It will thus be seen that, aside from the question of estoppel, two 
issues are presented by the pleadings : First, the authority of Porter 
to purchase the stock and exécute the promissory notes ; and, second, 
the power or authority of the corporation itself. The first is ;argely 
a question of fact; the second, a question of law. While Porter, as 
gênerai manager and secretary, had no express authority to make the 
purchase of the corporate stock or to exécute promissory notes for 
the purchase price, and while he was not expressly authorized so to 
do by the board of directors, I would nevertheless feel constrained to 
hold that the corporation is now estopped to deny his authority, if 
that were the only issue in the case. For many years Porter, as gên- 
erai manager, had entire charge of the extensive business opérations 
of the corporation ; during the year in which this transaction occur- 
red there was but one meeting of the board of directors ; there was no 
fraud or concealment in the transaction; the corporation books show- 
ed the payment of large sums of money to the défendant, and the 
slightest diligence or inquiry on the part of other members of the cor- 
poration would disclose the purpose for which thèse payments were 
made. In this day and âge when so large a part of'the business of 
the world is transacted by corporations, a majority of whose directors 
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are nominal stockholders and mère figureheads, it is not in the inter- 
est of public policy, private morality or common honesty to permit 
them to drift along and, upon a change of management, adopt such 
contracts as are bénéficiai and reject such as prove unprofitable. 
Counsel for plaintiff asserts that the directors could not carry out this 
contract without violating the laws of the state of California, but I 
apprehend, if the stock had enhanced in value, the directors would find 
no difficulty in performing the contract and making some disposition 
of the stock without doing violence to either their consciences or the 
laws of the state. 

On the other hand, I see no escape from the conclusion that the con- 
tract in question is in contravention of the laws of the state of Cali- 
fornia. Section 309 of the Civil Code of that state prohibits directors 
of corporations from dividing, withdrawing, or paying to the stock- 
holders, or any of them, any part of the capital stock, or from reduc- 
ing or increasing the capital stock except as therein provided. In dis- 
cussing the eflfect of this prohibition in Schulte v. Boulevard Gardens 
Land Co., 164 Cal. 464, 129 Pac. 582, 44 L. R. A. (N. S.) 156, Ann. 
Cas. 1914B, 1013, the court said: 

"The position of the respondent Is that the contracts for the retaking by the 
corporation of Its own shares are illégal and vold, as in violation of thb pro- 
visions of section 309 of the Civil Code, prohibiting directors of corpora- 
tions from dividing, withdrawing, or paying to the stockholders, or any of them, 
any part of the capital stock, or from redueing or increasing the capital stock, 
except as provided in the section. The phrase 'capital stock,' as used in this 
sectkm, and in the section of the Practice Act from which tlie code provision 
was drawn, has been construed in varions décisions of this court. Its meaning 
has been deflnitely settled to be, not the shares of which the nominal capital is 
composed, but the actual capital i. e., assets with which the corporation car- 
ries on its corporate business. • • • Although the prohibition runs, in 
terms, only against the dlrectora, the effect of the section is to deprive the 
stockholders as well of power to do the forbidden acts. * • • In other 
juriKdictions, the anthorities show a sh.irp conflict over the question whether, 
in the absence of any statutory or charter restrictions, a corporation may em- 
ploy its assets for the purchase of shares of its own stock. Cook Cor['. (6th 
Ed.) § 311. But in view of the code provisions to which we hâve referred it 
cannot be doubted that, in this state, a corporation is not authorized to m^ke 
such purchase, slnce the resuit would be to illegally withdraw, and pay to 
a stockholder a part of the 'capital stock.' Bank of San Luis Obispo v. 
Wickershain, 9& Cal. C55, 661, 34 Pac. 444. The want of power to buy Its 
own stock does not prohibit a corporation from taking the stock in satisfac- 
tion of a lonn, or when otherwist necessary to save itself from loss {Ralston 
V. Bank of Cal., 112 Cal. 208, 213, 44 Pac. 476) ; but the gênerai ruie Is, as 
above statcd, that the purchase is imauthorized. Thus this court has con- 
demued, as in violation of section 309, a by-law assuming to give to any 
stockholder the right, upon 60 days' notice, to withdraw from the corporation, 
and to reçoive, upon surrender of his stock, ihe amount paid therefor." 
Vercoutere v. Golden State Land Co., 116 Cal. 410, 48 Pac. 375. 

The plaintiff is a créature of the laws of the state of California, 
and its powers are limited and defined by those laws as construed by 
the highest court of the state. Thèse powers may not be enlarged or 
extended by contracting beyond the limits of the state, if it be con- 
ceded that the contract in question is an Oregon contract, which ad- 
mits of some doubt; and if, under the laws of California a corporation 
may not purchase or traffic in its own stock, the fact that corporations 
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in other jurisdictions may do so, or may make such purchases from 
their surplus profits, is not material. Such being the law, it seems 
to methat the Cahfornia décision above cited is controlling and dé- 
cisive hère. I am avvare that the défense that a contract is ultra vires, 
or in violation of a statute, is not a spécial favorite of the law, because 
such a défense is almost invariably interposed from sordid motives ; 
but the courts permit the défense ex mero motu, and not from any con- 
sidération for the immédiate parties. If the contract is ultra vires, and 
beyond the power of either the board of directors or the stockholders 
to make, the facts pleaded as an estoppel constitute no défense. To 
permit corporations to contract by estoppel, where contracts are pro- 
hibited by law, would in efïect override the statute. If the plaintif! 
is entitled to the équitable relief claimed, it follows as a matter of 
course that it is entitled to recover ail sums paid under the void con- 
tract. 

A decree will therefore be entered in accordance with the prayer of 
the complaint. 



UNITED STATES v. PITTSBUEGH BREWING 00. et al. SAME ▼. 
INDBPENDENT BREWING CO. et al. SAME v. OLMSTBAD. 

(District Court, W. D. Pennsylvania. May Term, 1919.) 

Nos. 65-67. 

Intoxicating LiQUOBs iS=216 — Information for violation of War-Timb Pro- 
hibition ACT. 

In an information cliarglng violation of War-Time Prohibition Aet, pro- 
hibiting the manufacture or sale for beverage purposes of "béer, wiiie or 
other intoxicating malt or vinous liquor," by the manufacture or sale of 
"béer" for beverage purposes, it is not necessary to aver that such béer 
was intoxicating. 

Criminal prosecutions by the United States against the Pittsburgh 
Brewing Company and others, against the Independent ^Brewing 
Company and others, and against Daniel Olmstead. On demurrers 
to informations. Overruled. 

R. L,. Crawford, U. S. Atty., of Pittsburgh, Pa. 
C. A. Fagan, Reed, Smith, Shaw & Beal, and R. A. & James Balph, 
ail of Pittsburgh, Pa., for défendants. 

THOMSON, District Judge. We hâve hère thrte informations, 
which were filed under fédéral practice by leave of court — the first 
against the Pittsburgh Brewing Company and its officers, charging 
the illégal sale of 10 barrels of béer; the second against Daniel 
Olmstead, charging the illégal sale of certain glasses of béer; and 
the third against the Independent Brewing Company, wherein it is 
charged, first, that the défendants illegally manufactured certain béer, 
and, secondly, that they sold such béer after its manufacture. 

The informations in each case aver that the béer in question con- 
tains as much as one-half of 1 per cent, of alcohol, and also aver that 

€=3For otber caaes see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



UNITED STATES V. PITT8BUEGH BEEWING CO. 763 

(260 F.) 

the sales were made for beverage purposes. To thèse several infor- 
mations the défendants hâve demurred, wherein they allège that the 
informations, respectively, are net sufficient in law, and particularly 
because the informations do not allège that the béer in question was 
intoxicating. 

Thèse informations were drawn under the act of Congress approved 
November 21, 1918, which is commonly known as the War-Time Pro- 
hibition Act (40 Stat. 1047, c. 212). The substance of the act, so far 
as it is material to thèse informations, provides that for the pur- 
pose of conserving the man power of the nation, and to increase 
efficiency in the production of arms, munitions, ships, food, and cloth- 
ing, for the army and navy, it shall be unlawful after June 30, 1919, 
until the conclusion of the présent war, and thereafter until the ter- 
mination of demobilization, to use any grains, cereals, fruit, or other 
food product, in the manufacture or production of béer, wine, or 
other intoxicating malt or vinous liquor for beverage purposes, and 
after June 30, 1919, it shall be unlawful to sell distilled spirits or 
any béer, wine, or other intoxicating malt or vinous liquor for bev- 
erage purposes, except for export. 

Congress was hère clearly legislating with référence to certain in- 
toxicating beverages, and among thèse they specified béer and wine. 
They must, of course, be presumed to bave used thèse terms accord- 
ing to their usual and ordinary signification, as they were known in 
common use, well understood, and well defined. Prior to the passage 
of this act, namely, February 6, 1919, the Commissioner of Internai 
Revenue promulgated certain régulations forbidding the brewing of 
béer on or after May 1, 1919, where the alcoholic content should 
exceed one-half of 1 per cent, by volume, and forbidding the sale 
of béer after June 30, 1919, having a greater alcoholic content than 
one-half of 1 per cent, by volume. On the same day the Treasury 
Department of the United States, by régulation or décision, inter- 
preted the act of November 21, 1918, declaring "within the intent of 
the act of November 21, 1918, a beverage containing one-half of 1 
per cent, or more of alcohol by volume, will be regarded as intoxi- 
cating." While this is by no means conclusive of the législative in- 
terprétation of the act in question, the Suprême Court of the United 
States bas said that such interprétations are entitled to great weight. 

The important question raised by the several demurrers is: Is it 
necessary in the information to aver that the particular béer charged 
to bave been unlawfully sold, is intoxicating? If an act of Con- 
gress prohibited the manufacture and sale of opium, morphine sul- 
phate, and other poisonous narcotic drugs, this would be a législa- 
tive déclaration that opium and morphine sulphate were narcotic 
and poisonous, and it would not be necessary, in an information 
chargiiig their illégal manufacture and sale, to charge that they were 
in fact narcotic and poisonous. It would not even be open to the 
défense either to aver or prove that thèse drugs were not narcotic 
or poisonous, if in fact they were opium or morphine sulphate. They 
could only escape by showing that the drugs which they manufac- 
tured and sold, were in fact neither opium nor morphine sulphate. 
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So hère, when Congress used the words "béer, wîne and other în- 
toxicating beverages," we hâve a législative déclaration that béer and 
wine are intoxicating beverages. This being true, it is not necessary 
in the information or indictment to aver their intoxicating character, 
because the IvCgislature has so declared. The défendants may avo'd 
on trial the effects of the statute by proof that the beverage wh._h 
they sell is in fact neither béer, wine, nor spirits. We are dealing, 
therefore, hère with a demurrer which, in the eye of the law, ad- 
rnits for the purposes of the argument the truth of the facts set 
forth in the information, namely, that the défendants sold béer, that 
they sold it for beverage purposes, that it contained an alcoholic con- 
tent of at least one-half of 1 per cent, and that it was not sold for 
export. 

On this motion, therefore, I think the information sufficient, and 
the demurrers must therefore be overruled, and they are accordingly 
overruled in each case, and the défendants are directed to plead. 



UNITED STATES v. BERGNEH-& ENGBL BREWING CO. 

(District Court, B. D. Pennsylvania. July 17, 1919.) 

Nos. 6 and 7. 

Indictment and information ®=3l46 — Rulinq on demubeee to infokmation 

UNDER WAB-TiME PROHIBITION ACT. 

Ruling on a demurrer to an information charglng violation of Wnr-Time 
Prohibition Act, § 1, by tlie manufacture of "béer" for beverage purposes, 
refused, wliere the purpose was to obtain a construction of the statute, 
and a ruling as to whether the particular beverage made by défendant la 
within its prohibition, which is a trial question. 

Criminal prosecution by the United States against the Bergner & 
Engel Brewing Company. On demurrer to information. Ruling with- 
held. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., and W. L. 
Frierson, Sp. Asst. Atty. Gen., for the United States. 
Théo. F. Jenkins, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. Whenever, as hère, a controversy ha3 
arisen over the meaning of words or phrases, it is dangerous to employ 
a paraphrase in which to présent the dispute, because the paraphrase 
may be as open to opposing constructions as the original phrase. We 
will therefore présent this controversy by the quotation of the very 
words, the use of which by Congress has provoked it. Congress, by 
Act Nov. 21, 1918, c. 212, 40 Stat. 1046, prohibited the use of cereals in 
the manufacture of "béer," etc., "or other intoxicating * *. * H- 
quor." etc. 

Informations hâve been filed in which it is charged that the défend- 
ant did use cereals in the manufacture of "béer," contrary to the form 
of this act of Congress. It will be noted that the charge contains no 
averment that the béer thus made was intoxicating. The omission was 
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intentional and the averment advisedly not made. This was because the 
meaning of the act of Congress is asserted to be that the manufacture 
of béer is forbidden as such, as well as other beverages, if the latter 
are intoxicating. 

Demurrers hâve been interposed to the informations because the de- 
fendant construes the act of Congress to mean that neither the manufac- 
ture of béer nor of any other beverage is forbidden, unless it is intoxi- 
cating, and, as the béer made by the défendant is not averred to be in- 
toxicating, the information does not charge any offense against the 
law to hâve been committed. It will be observed that no ansv^^er to the 
question before us as thus presented can be given without giving a con- 
struction of the act of Congress. The law of the case vvould thus be 
declared in advance of trial. It is, indeed, frankly avowed that the 
securing of this construction is the real purpose of the présent proceed- 
ing. It is intended to be a "test case." 

In view of the disposition we hâve decided to make of the case as 
now presented, it is proper that there should be interpolated at this 
point a statement of the attitude of the court, and the particular cir- 
cumstances affecting that attitude, including what has already been 
done toward reaching a ruling in a test case. Speaking for both its 
members, this court would willingly render ail the aid within its power 
to uphold the law and compel its observance, and to save the people 
f rom the scandai of being obliged to witness attempts being made to ex- 
periment with the criminal law in the effort to fînd out how far its vio- 
lators could go before inviting punishment. The people should also be 
saved, if possible, from the scandai of witnessing violations of law by a 
large number of persons sought to be justified by the plea that there is a 
doubt of the criminality of what is being done, whether the doubt is 
real or a mère pretense. 

Ordinarily, when a question arises of whether a given act would be a 
violation of law and subject the violator to a criminal prosecution, good 
citizenship, as well as common prudence, would dictate ref raining from 
what even might be a crime, and no one would be justified in counseling 
the experiment of testing its criminality. Any one who thus experi- 
mented should do it with his eyes open to the possible conséquences, and 
should receive small measure of sympathy if punishment overtook him. 
The principle of law, voiced in the légal maxim that "ignorance of the 
law excuses no one," is a necessary doctrine, and when applied to the 
criminal law is not a harsh one. When, however, we leam that the act 
of Congress was passed whoUy and solely to conserve our food supply, 
and that it f orbids some things to be done and permits others, and when 
we further learn that men whose profession and business it is to know 
the law, and judges whose officiai duty it is to déclare it, difïer in opin- 
ion of what may be done and what may not be done, no one possessing 
any degree of intellectual honesty can deny that ail doubts of what is 
the law should be authoritatively settled, in order that the law may be 
obeyed. 

One of the difïiculties of the gênerai subject is that this law deals 
with beverages many of which are beyond ail question intoxicating, 
and ail of which are believed, at least by many persons, to be intoxicat- 
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ing. Indeed, t.his very demurrer is based upon the proposition that 
they are ail intoxicating, or their manufacture is not prohibited, and the 
prosecution admits that they hâve been branded by Congress as intoxi- 
cating, although contending that those specifically prohibited in the act 
(as béer is) are prohibited as such, and that their alcoholic contents need 
not be averred or proven. Certain words and phrases, such as "intoxi- 
cation," "intoxicating liquors," "alcoholic drinks," "prohibition," and 
the like, are words which, following the well known phrase, coined by 
Oliver Wendell Holmes, are said to be "polarized." 

It is difficult to separate in thought a purely revenue or économie 
enactment dealing with intoxicants from those laws which are passed 
in pursuance of the police power of government, and hâve for their mo- 
■^^ive and purpose the protection of the morals or health of the people. 
The law with which we are now concerned has, of course, no relation 
to any such purpose as that indicated. Indeed, at the time of its enact- 
jnent, Congress had no power to hâve directly so legislated. The légal 
purpose and intent of the law was wholly aside from and outside of this 
latter class of législation. This thought has an important bearing upon 
the construction to be given to the act. It was well within the power 
of Congress, and clearly germane to the subject of législation with 
which Congress was dealing, to hâve prohibited the manufacture of any 
beverages, whether intoxicating or not, or to hâve prohibited only those 
which are intoxicating. 

The broad question upon which we are asked to express an opinion is : 
What did Congress do? Consistently with our expressed willingness 
to render any aid in our power to render, we should answer this broad 
question, if any good resuit would thereby be accompHshed. We are, 
however, unable to see that any resuit would flow, other than the ex- 
pression of one more opinion on the subject. Attempts are often made 
to secure the expression of such opinions. They are often, however, 
judicial only in the sensé that they are given by men who hold judicial 
office. We hâve, in our présent system of law, no branch which may 
be called advisory. It might be of advantage to hâve one, as is advocat- 
ed by many who are active in promoting law reforms. A good objection 
to the exercise of such a function is that judges do not possess the pow- 
er. Attempts hâve been made to hâve the meaning of this law declar- 
ed by securing décisions which are really judicial. We must await the 
détermination of this litigation to learn its results. 

A proceeding was instituted in the District Court for the Southern 
District of New York. The meaning of the act of Congress was there 
discussed, and the opinion accompanying the ruling made gave a con- 
struction to the act. A bill in equity was then filed to restrain the 
revenue oiïicers and the District Attorney from enforcing the provisions 
of the act otherwise than in accordance with this construction. The 
motion for the injunction was heard by another judge of the same 
court. He followed the construction already given and allowed the in- 
junction. Hoffman Brewing Co. v. McElhgott, 259 Fed. 321. An ap- 
peal was then taken to the Circuit Court of Appeals of the Second Cir- 
cuit, and the decree awarding the injunction, so far as it afFected the 
district attorney, was reversed ; but the opinion placed the reversai on 
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other grounds than that of a wrong meaning having been given to the 

act of Congress. 259 Fed. 525, C. C. A. . An indictment was 

then found and brought into the District Court for the District of Mary- 
land, to which a demurrer was interposed. The judge before whom 
Ihe demurrer was argued was asked to construe the act of Congress, 
and base his ruling upon the construction given to it. The court took 
the view that, independently of the opinion which he might entertain of 
the meaning of the act of Congress, he should give to it the same con- 
struction given to it by the courts of the Second circuit. The demur- 
rer was accordingly pro forma sustained. United States v. Standard 
Brewery, 260 Fed. 486. From this judgment an appeal has been taken 
to the Suprême Court and is there pending. 

There are now added to this Hst ruHngs by the courts of différent dis- 
tricts which are at least in form conflicting. If the construing of the 
act at this time would lighten the labors or lessen the responsibilities 
of the Judiciary Department, or the withholding of a ruhng would de- 
prive the défendant of a right, the duty of now deciding the question 
we are asked to décide would be presented. We do not see, however, 
that it is before us. The real question is merely one of pleading. In- 
deed, the line sought to be drawn by the défendant is so fine that the un- 
trained eye has difficulty in following it. There is no criticism of the 
form of the informations. They in apt terms charge the offense as the 
act of Congress defines it. Giving the law the meaning for which the 
United States contends, it is admitted that the informations are good. 
If the meaning be otherwise, then ail which is required is the insertion 
of one word in the informations. 

The real question presented is not answered by disposing of this de- 
murrer. It merely has changed its form from what the information 
must say is the f act to what is the fact. The only practical resuit reach- 
ed is the régulation of the proofs at the trial. It cannot be said (until 
the law is so found to be) Ûiat the question cannot be ruled as a ques- 
tion of pleading because it has been so ruled. It may, however, be rul- 
ed as a trial question upon the ground that, as the offense is charged in 
the words of the statute, tlie words hâve the meaning in the information 
which the same words hâve in the law. The thought is that the word 
"béer" in the law means the beverage which in the common speech of 
the people is known by that name. If the défendant has not made 
"béer," but has made some other liquor or beverage, then it is admitted 
that there must be proof that the liquor made is intoxicating. Assum- 
ing that béer, the manufacture of which is forbidden, is intoxicating (as 
would doubtless be asserted if it were necessary to assert it), and assum- 
ing that Congress has branded "béer" as intoxicating (as is practically 
admitted), the fineness of the line sought to be drawn by défendant is 
disclosed, and it also appears that the question raised is a trial question 
rather than one of pleading. 

The défense suggested on which the demurrers are based is really 
this : The défendant is charged with making béer, the manufacture of 
which Congress has forbidden. The forbidden béer has a certain range 
of alcoholic content which makes it intoxicating, and Congress has 
called it intoxicating. The beverage which défendant has made has a 
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kss alcoholic content, and is not intoxicating. It îs in conséquence net 
the forbidden "béer." Presented in this way, the question is clearly a 
trial question. The real question may therefore be ruled as a trial 
question. When a question can be so ruled, it is usually the part of 
practical wisdom not to rule it as a question of pleading and the demur- 
rer might be overruled on this ground. When there is added to this 
îhe reasonable expectation that the question will be authoritatively set- 
tled before any trial could be ended, there would seem to be no need 
to anticipate the ruling. 

The real situation seems to be that the défendant asks to be advised. 
Put in its best light, the attitude is this : Congress bas forbidden the 
manufacture of "beei-." We think Congress had in mind that "béer" 
is intoxicating. Wliat we want to know is that, if we make a beverage 
which, although having some of the characteristics of béer, bas such a 
low alcohoHc content as not to be intoxicating, will this be a violation 
of the law ? We ask for the opinion of the court, in order that we may 
know what we may do. 

Among the many objections to complying with this request is that 
such an expression of opinion will not settle the law. It may, in con- 
séquence, do more harm than good. Assume either meaning of the act 
of Congress contended for to be found by this court. Assume either 
construction to be upheld by the Suprême Court. If the defendant's 
construction is upheld, there is nothing for this court to do ; but, if the 
correctness of this construction be denied, then every défendant who is 
brought up for sentence is in one of two situations: He bas violated 
the law, in défiance of the pronouncement of the court that he was vio- 
lating it, or he has done only what the court told him he had the right 
to do. Why should the court voluntarily create this embarrassment for 
itself ? If the answer is that the law should be settled, and a test case 
ruling made for this purpose, the reply is that this has already been 
done, and nothing is gained by having two or more test cases to présent 
the same question. Let the man who chooses to take the risk of violat- 
ing the law by doing what may be found to be a violation take the whole 
responsibility for so doing. There is no call upon the court to share the 
responsibility with him. If he is in need of advice, he must go to his 
lawyer for it. Under our system of laws it is no part of the duty of 
the judges of the courts to advise prospective litigants. 

The défendant has leave to withdraw the demurrers filed, and to 
plead to the informations, or, if counsel prefer not to do so, the demur- 
rers will be disposed of when the case is ready to be tried. 

We hâve withheld the f oregoing opinion until we received copies of 
the rulings in other districts, which we were advised were in course of 
transmission to us. We now hâve two of them — one sustaining the 
dèmurrer and the other overruling it. We find ourselves in accord with 
the ruling of Judge Thomson of the Western District of Pennsylvania. 
United States v. Pittsburgh Brewing Co., 260 Fed. 762. The only dif- 
férence is that he has seen fit to overrule the dèmurrer now, and we 
do not see any occasion to make any formai ruling at this time. Ail 
that is really involved is a régulation of the burden of proof, and this, 
as we hâve said, is properly a trial ruling. 
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BOISE COMMERCIAL CLUB v. OREGON SHORT LINE R. CO. 

(Circuit Court of Appeals, NInth Circuit. October 20, 1919.) 

No. 3314. 

1. Removal of causes ®=>12 — To district otheb than that in which ac- 

tion COULD HAVE BEEN BEGUN. 

Where an Idaho corporation sued a railroad- company, a Utah corpora- 
tion, in the state court of Idalio for overcliarges claimed to liave been 
exacted in violation of the Inlerstate Commerce Act, held that, under 
Judiclal Code, § 24 (Comp. St. % 991), section 28, as amended by Act Jan. 
20, 1914 (section 1010), and section 51 (section 1033), the railroad Com- 
pany could not remove the cause to the fédéral District Court for 
Idaho on the ground that the action was based on a fédéral statute, be- 
cause the action could not in the flrst instance hâve been begun there by 
the Idaho corporation. 

2. CoTJETS <S=>107 — Effect of denial of cebtioeaei bt Suprême Coubt. 

Where the fédéral Suprême Court donies a wrlt of certiorarl to revlew 
a judgment of the Circuit Court of Appeals, though there was Involved a 
single question, which was one entirely of Jurisdiction, and concerning 
which there had been radically diverse décisions by the lower fédéral 
courts, the denial will fairly imply that the Suprême Court was satisfied 
the jurisdictional point had been rightly declded, even though denial of 
a writ of certiorarl ordinarily will not indicate the Suprême Court's 
opinion. 

In Error to the District Court of the United States for the Southern 
Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action by the Boise Commercial Club, a corporation, against the 
Oregon Short Line Railroad Company, a corporation, begun in the 
state court, and removed to the fédéral court. There was a judgment 
for défendant, dismissing the complaint, and plaintiff brings error. 
Reversed and remanded, with directions. 

Martin & Cameron, of Boise, Idaho, for plaintiff in error. 
George H. Smith, of Sait Lake City, Utah, and H. B. Thompson and 
John O. Moran, both of Pocatello, Idaho, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. By writ of error the Boise Commercial 
Club, an Idaho corporation, asks reversai of a judgment of the Dis- 
trict Court for Idaho, dismissing its complaint after a hearing on the 
merits. The Commercial Club brought action in the state court for 
Ada county, Idaho, to recover money for freight overcharges collect- 
ed by the railroad company, a Utah corporation; the claims growing 
out of the alleged violation by the railroad company of the long and 
short haul provision of the Interstate Commerce Act (Act Feb. 4, 1887, 
c. 104, 24 Stat. 379). The railroad company sought removal upon 
the ground that the suit was based upon the alleged violation of the 
Interstate Commerce Law, as amended by acts of Congress approved 
June 29, 1906, and June 18, 1910 (34 Stat. 584; 36 Stat. 547 [Comp. 
St. § 8566]). The District Court ordered removal. After removal 
the Commercial Club moved to remand to the state court upon the 

^EaFor other cases see saine topic & KEY-NUMBER tn ail Key-Numbered Digests & Indexe* 
260F.-49 
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ground that the United States Court was without jurisdiction to hear 
and détermine the case over the objections of the plaintif? below, for 
the reason that under section 51 of the fédéral Judicial Code the Com- 
mercial Club could not, over the objection of the défendant railroad 
company, hâve originally maintained the suit in the fédéral court 
within the district of Idaho, but only in tlie fédéral court of the district 
of Utah, that being the district whereof défendant is an inhabitant, 
and that the suit was not removable to the United States District Court 
for the District of Idaho without the consent of both parties, which 
consent the plaintiflE refused to give. The court denied the motion, 
and, after overruling an amended demurrer, answer was filed, trial 
was had and judgment was entered dismissing the complaint. 

[1] Section 51 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1101 [Comp. St. § 1033]) provides that, except as provided in 
certain sections: 

"No civil suit sliall be brought in any District Court against any person by 
any original process or proceeding in any other district than tliat whereof he 
is an inliabitant; but where the jurisdiction is founded only on the fact that 
the action is between citizens of différent States, suit shall be brought only 
in the district of the résidence of either the plaintiff or the détendant." 

By section 24 of the Judicial Code (Comp. St. § 991), the District 
Courts of the United States are given jurisdiction of ail suits of a civ- 
il nature at common law or in equity where the matter in controversy 
exceeds the sum or value of $3,000 and arises under the Constitution 
or laws of the United States, or is between citizens of différent states. 
By section 28 of the Judicial Code, as amended by Act Jan. 20, 1914, 
c. 11, 38 Stat. 278 (Comp. St. § 1010), any suit of a civil nature aris- 
ing under the Constitution or laws of the United States, of which the 
District Courts are given original jurisdiction by the title, which might 
be pending at the time of the passage of the act or thereafter brought 
in any state court, could be removed by the défendant or défendants 
therein to the District Court of the United States for the proper dis- 
trict, and any other suit of a civil nature of which the District Courts 
of the United States are given jurisdiction by the title, and which were 
pending or which might be brought in any state court, could be remov- 
ed to the District Court of the United States for the proper district by 
the défendant or défendants therein, being nonresidents of that state. 

It is unnecessary to cite the numerous and conflicting décisions bear- 
ing upon the question of jurisdiction where the remand of an action 
like this is prayed for. In the later cases, such as Western Union Tel- 
egraph Co. v. Louisville & Nashville R. R. Co. (D. C.) 201 Fed. 932, 
Hohenberg & Co. v. Mobile Liners (D. C.) 245 Fed. 169, and James 
V. Amarillo Light & Power Co. (D. C.) 251 Fed. 337, the more impor- 
tant décisions are referred to and the differing views argued with spé- 
cial ability. In the two latter opinions Judge Ervin held that, where 
jurisdiction of the court is founded on the fact that the action is be- 
tween citizens of différent states and suit is brought in a state court 
of a state in which défendant is not a résident, there is a right of re- 
moval to the fédéral court of that district, which right cannot be con- 
tested by plaintiflf on the ground that he could not hâve brought the 
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suit in that fédéral court over the objection of plaintiff. The reasoning 
of the leamed judge in James v. Amarillo Light & Power Ce, supra, 
was that in Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. 
Ed. 264, the Suprême Court intended to hold that the District Court 
had no jurisdiction to try an action where neither party resided in the 
State of such court, and expressed the opinion that the provisions of 
section 51, limiting the bringing of the suit in the first instance, are 
limitations to bind the plaintiff, but are not binding upon the défend- 
ant. The court said: 

"The provisions of section 51 expressly so state, and do not in any manner 
undertake to regulate or control or llmlt the right given by section 28 to 
défendant. If plaintiff, being a résident of one state, and défendant of an- 
otlier, bring bis suit in a fédéral court of a third state, défendant can, by 
appearing generally, waive the objection as to venue, and such court bas 
jurisdiction to try such suit. If, therefore, plaintiff brings hls suit in a state 
court, défendant is glren by section 28 the right to reniove it to this same 
court, and it bas just as much jurisdiction to try such case as if plaintifiC 
had originally brought it there." 

Such was the view taken by the court in Rubber & Celluloïd Harness 
Trimming Co. v. Whiting Adams Co., 210 Fed. 393, and Louisville 
& Nashville R. R. Co. v. Western Union Telegraph Co. (D. C.) 218 
Fed. 91. 

There is much force in the view and we should be inclined to take a 
similar position, were it not for the action of the Suprême Court (247 
U. S. 505, 38 Sup. Ct. 427, 62 L. Ed. 1240) in denying certiorari ap- 
plied for in Guaranty & Trust Company of New York v. McCabe et 
al, 250 Fed. 699, 168 C. C. A. 31. There the plaintiff was a New York 
corporation, with its principal place of business in the Southern dis- 
trict of New York, and the défendants were inhabitants of Charleston, 
in the Eastern district of South Carolina. The court considered the 
citizenship and résidence of the members of the firm of Pell & Co., the 
assignors, and after stating that the plaintiff could hâve brought its 
action against the défendants in the United States District Court for 
the Eastern District of South Carolina, ruled that at no time could it 
bave brought the action in the United States District Court for the 
Southern District of New York, because ail the members of Pell & 
Co. were not résidents of the Southern district of New York. Smith 
V. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 E. Ed. 635, and Interior 
Construction Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 
401, were cited in support of that proposition. The court quoted from 
Ex parte Wisner, supra, to the effect that, in order to make a suit re- 
movable under section 2 of the act of 1887-1888 (Comp. St. § 1047), 
it must be one which the plaintiff could hâve brought originally in the 
United States court to which it would be removed by original process, 
and regarded it as settled by the case of Ex parte Moore, 209 U. S. 
490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, that in a case 
where jurisdiction dépends upon diversity of citizenship the plaintiff, 
in case of removal, also bas the right to insist upon or waive his ob- 
jection to the jurisdiction because the district is not the proper dis- 
trict; that is, either the résidence of plaintiff or of défendant. To 
the argument that Ex parte Moore, supra, had been overruled, the 
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court replied by citing Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 
324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392, as holding that the Su- 
prême Court had disapproved of Ex parte Wisner only so far as that 
case had held that mandamus was a proper remedy, and argued that, 
if the Suprême Court had intended to go further, it would hâve said 
so. The court cited the classifications of section 51 of the Judicial 
Code and said: 

"Where the parties are dtlzens of différent states and the action Is founded 
only on that fact, the statiite clearly authorizes the brlnging of the suit in 
one of two places, 1. e., the résidence of the plaintiff or the défendant, and, 
as held in Eîx parte Moore, supra, when the suit is brought elsewhere, elther 
plaintiff or défendant has the right to object to removal on the ground that 
such removal takes the cause to a district other than the résidence of the 
plaintiff or défendant." 

Judge Leamed Hand, in a dissentîng opinion, took a contrary view ; 
but, as already said, upon application for certiorari the Suprême Court 
denied the writ. 

[2] We assume that ordinarily the déniai of the writ of certiorari 
by the Suprême Court may not indicate the expression of an opinion 
in affirmance of the law of the case as appHed by the Circuit Court of 
Appeals ; but where there is a single question involved, and that ques- 
tion is entirely one of jurisdiction and there hâve been radically diverse 
décisions by the lower fédéral courts, the déniai of the writ would 
fairly imply that the court was satisfied that the jurisdictional point 
had been rightly decided. 

Under the circumstances, therefore, it is proper that our décision 
should be against the view that there is jurisdiction in the présent case. 

The judgment is therefore set aside, and the cause is remanded, with 
directions to grant the motion to remand. 



LINDGREN v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 20, 1919.) 

No. 3210. 

1. EMBEZZI.EMENT ^=35, 47 — FeLONIOUS INTENT AS ELEMENT. 

A felonious Intent is an essential ingrédient of the crime of embezzle- 
ment by a bailee, and such Intent Is always a question for the jury. 

2. Embezzlement €=939 — Evidence of intent. 

The exclusion of testUnony ofCered by a défendant, charged with em- 
bezzlement as a baUee, tending to show absence of a felonious intent, 
held error. 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Fourth 
Division of the District of Alaska; Charles E. Bunnell, Judge. 

Criminal prosecution by the United States against John Lindgren. 
Judgment of conviction, and défendant brings error. Reversed. 

4ï=»For other cases aee same toplc & KBY-NDMBER in ail Key-N umbered Dlgests & ladexea 
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Cecil H. Clegg and Le Roy Tozier, both of Pairbanks, Alaska, and 
Fernand De Journel, of San Francisco, Cal. (De Journel & De Journel, 
of San Francisco, Cal., of counsel), for plaintiff in error. 

R. F. Roth, U. S. Atty., of Fairbanks, Alaska, and Annette Abbott 
Adams, Asst. U. S. Atty., of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. It appears from the record that prior to 
November 20, 1916, one Henry Cook held a lease from the owners 
of certain mining ground situated on Vault creek, in the Fairbanks 
recording district of Alaska, during the opération of which he be- 
came indebted to various parties in various amounts; among his 
numerous creditors being the plaintiff in error, Lindgren, in the sum 
of $6,650, Samson Hardware Company in the sum of $6,848.03, and 
E. R. Peoples, Incorporated, in the sum of $4,383.02. In that condi- 
tion of affairs, Cook assigned, in writing, his lease of the property, 
called Sierra association claim, together with the machinery thereon, 
to a man named E. M. Keyes, "to hâve, use, and hold the same in 
his mining opérations under said lease and the présent assignment 
thereof" — the lease expressly declaring: 

"And In considération thereof the said 15. M. Keyes agrées to carry on min- 
ing opérations upon said demised premlses under said lease in a miner lilie 
manner ; that out of the gross proceeds of such mining opérations he will 
first pay the royalty which shall accrue thereon under said lease, to the 
owners of said demised premises, exceptlng the said Henry Cook, and will 
next pay his actual operating expenses, which shall Include wages of himself 
at the rate of $10 per day while actually engaged in said mining opérations, 
ail laborers' wages, cost oî material, wood, and other supplies furnished, nec- 
essary repairs to and replacement of worn-out tools and equipment, and will 
pay or cause to be paid the part of said output then remaining pro rata to 
the following creditors of the said Henry Cook in proportion to their re- 
spective daims, as set fortli in the instrument signed by them and hereto 
attached and made part hereof." 

That instrument, which was signed by the creditors of the said 
Cook, including those that hâve been mentioned, declared as f ollows : 

"In considération of the foregoing assignment of lease, lease of mining 
machinery, and agreement on the part of the said E. M. Keyes to carry on 
mining opérations upon the land in said lease so assigned and referred to, 
we, the undersigned creditors of the said Henry Cook, in the amounts set 
opposite our respective names, do hereby agrée that we will not, prior to 
August 1, 1917, commence or prosecute any action against the said Henry Cook, 
nor attach nor issue exécution against any of the property herelnbefore leased 
to the said E. M. Keyes, nor attempt in any wlse, by proceedings at law or 
otherwlse, to interfère with or hinder the said KM. Keyes In bis mining opéra- 
tions upon said ground, nor with his use of the machinery thereon and used by 
him, and will accept as payment on account of our respective claims against the 
said Henry Cook, out of the net proceeds of said mining opérations as abbve 
provided, our pro rata share thereof in proportion to our respective claims" — 
which were enumerated. 

While Keyes, who was engaged in mining other property in the 
vicinity, does not appear to hâve signed the lease reciting his fore- 
going agreement, the record shows that he entered upon the perform- 
ance thereof, putting in active charge of the work a foreman named 
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Anderson, who had been foreman for Cook wEîle he was working 
the property prier to the assignment. It appears that the money due 
lyindgren was for wood furnished by him for the working of the 
ground, a part of which wood was furnished to Cook before his as- 
signaient of the lease, and a part of it to Keyes after the assignment, 
and that the amounts due, respectively, E. R. Peoples, Incorporated 
(of which concem one Stroecker was bookkeeper), and Samson Hard- 
ware Company (whose représentative was one Barrack), were for 
other supplies furnished in the mining opérations. 

Keyes took possession of the mine shortly after the assignment of 
the lease to him, and on the 22d of May, 1917, there was a clean-up 
of the dump, which yielded about $7,000 in gold dust — a man named 
Webster representing Keyes, and Stroecker being also présent as the 
représentative of E. R. Peoples, Incorporated. It appears that it was 
agreed among ail the interested parties présent that the proceeds of 
the clean-up should be sent by Lindgren to Fairbanks, and there 
converted into money, which money should be brought back to the 
mine by Lindgren, where it should be distributed in payment, so far 
as it would go, of the amounts due the laborers, and that this was 
donc. But it also appears that the money so realized was not suffi- 
cient to entirely pay the amounts due the laborers, and there was tes- 
timony given on the trial tending to show that the latiter were un- 
willing to proceed with the work upon the mine, except upon the 
agreement that the remaining indebtedness to them, as well as what 
Ihey should earn by future work, should be paid out of the next 
clean-up. 

Whether or not that arrangement was fully agreed to by ail of the 
interested parties présent — there was a substantial conflict in the tes- 
timony upon the subject — the work did proceed as before under Keyes, 
and a second clean-up was made, which amounted, after paying the 
royalty due the owners of the property, to $5,479.55, which amount was 
not sufficient to pay in fuU the claims of the laborers. It appears that 
the gold dust from the second clean-up was also sent in charge of 
Lindgren, on a Satuiday, to the bank at Fairbanks, distant from the 
mine about 27 or 28 miles, for conversion into money, he arriving 
there too late in the evening to return to the mine that night, but he 
got the $5,479.55 in money, and the next day — Sunday — he started 
back with it to the mine, but before proceeding far changed his mind 
and concluded not to go, of which change and intention he notified 
Stroecker (who was at the mine) over the téléphone, resulting in the 
arrest that (Sunday) night of the plaintiflf in error at the instance of 
Stroecker, acting for and by direction of E. R. Peoples, Incorporated, 
and his subséquent indictment, trial, and conviction in the court be- 
low ; the indictment being in thèse words : 

"That the sald John Lindgren, on the 2d day of June, 1917, In the Fair- 
banks precinct, Fourth judicial division, territory of Alaska, had In his pos- 
session a certain sum of money of the value of flve thousand and four hun- 
dred and seventy-nine and «"/loo dollars ($5,479.55) lawful money of the 
United States, a further description whereof Is to the grand jury unknown, 
which sald sum of money was then and there the property of B. M. Keyes, 
as trustée for certain laborlng men other than the défendant, which had been 
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dellvered Into and Intrusted to the possession and control of the sald John 
Llndgren, as bailee of the sald B. M. Keyes, as trustée for certain laboring 
men other than the défendant, and the said John Lindgren accepted and re- 
eeived the same as the property of the said B. M. Keyes, as trustée for cer- 
tain laboring men other than the défendant, and as bailee of said E. M. Keyes, 
as trustée for certain laboring men other than the défendant; that at the 
aforesaid time and place said John Llndgren, contrary to the terms of his said 
trust and holding the aforesaid sum of money as such bailee, did then and 
there wlllfuUy, imlawfully, and feloniously embezzle and fraudulently con- 
vert to his own use the aforesaid sum of money, with the uulawful, felonious, 
and fraudulent intention to then and there deprive the aforesaid El M. Keyes, 
as trustée for certain laboring men other than the défendant, thereof— con- 
trary to the form of the statute in such case made and provided and agaiust 
the peace and dignity of the United States of America." 

[1, 2] It is dementary that a felonious intent on the part of the 
accused was essential to his conviction of the crime alleged. Yet the 
record shows that on the trial the court, upon objections interposed 
by the attorney for the govemment, refused to permit either the de- 
fendant or Cook to testify that the défendant, on his way back to the 
mine with the $5,479.55, met Cook, when this, in substance, occurred 
between the two: That in answer to a question by Cook as to how 
tlaings were going at the mine, the défendant said, not very well. 
When Cook further asked the défendant whether he had received the 
amount due him, and being answered in the négative, Cook said to 
the défendant: 

"Well, you keep that money" — referring to the proceeds of the second 
clean-up, which the défendant was at the time taking back to the mine — add- 
ing: "That money belongs to me, always did, and you hâve a right to appiy 
it on your acoount." 

To the refusai of the court to permit that testimony, either by 
Cook or the défendant, the latter duly reserved exceptions, as well as 
to the subséquent refusai of the court to permit the défendant to an- 
swer this question: 

"Q. Did you act upon the advlce of any attorney in holding the gold dust 
as you hâve testifled you did hold it, on Sunday, the 2d day of June, 1917?" 

By the question so propounded the défendant was, in efïect, asked 
whether in withholding the money under the circumstances testified 
to by him, he acted upon the advice of an attorney. In each of the 
rulings mentioned we are of the opinion that the court below commit- 
ted clear error. It was not at ail a question as to whether the défend- 
ant had the légal right to withhold the money in payment, or to se- 
cure the payment, of the amount due him for the wood he had fur- 
nished; but the question for the jury to détermine was whether he 
withheld the $5,479.55 with the felonious intent to embezzle it. It 
was not and is not pretended that there was any secrecy about the 
defendant's conduct in the matter; according to the évidence, he 
talked at least twice over the téléphone with Stroecker, first telling 
him that he was going to the mine with the money, and later inform- 
ing him that he (défendant) had changed his mind. If, in doing so, 
the défendant acted in good faith, believing that he had the légal right 
to withhold the money and with no felonious intent respecting it, it 
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is manifest that he could not be guîlty of the crime of embezzling 
the money. Surely, therefore, the défendant was entitled to hâve the 
jury informed as to what if any advice he received from his attorney; 
and equally clear is it, we think, that he was entitled to hâve the jury 
consider the conversation he had with Cook that has been referred to, 
particularly as it appeared from the testimony that his arrest and 
prosecution was had at the instance of E. R. Peoples, Incorporated, 
and that in the testimony of Peoples there was a very evasive déniai, 
if déniai at ail, of this testimony of the défendant : 

"Q. Did you hâve a talk with Peoples there (referring to a time preceding 
any work by the assignée of the mlnlng ground)? A. I <jid. Q. What was 
said to you about hauîing any wood or anything else onto this Sierra associa- 
tion? A. Mr. Peoples stated that there was some arrangement made wherebj 
Mr. Cook could go ahead with his mlnîng opérations on Vault creek, and Peo- 
ples asked me if I would go ahead and furnish wood for the claim during 
the winter of 1917 and the early part of the wlnter of 1916, and I asked hlm 
who was golng to operate the ground and he told me he — Mr. Peoples and Mr. 
Barrack — ^was to finance Henry Cook, so that he could go ahead with hia 
opérations on Vault creek, and I asked then Mr. Peoples how much wood he 
thought they would need there, and he told me about 300 corda ; they flgured 
takipg out a block there. I also asked Peoples if he had been out and panned 
the ground, and if he knew that the ground would pay. * * • Q. What 
was sald between you and Peoples there with référence to you furnishing 
any further wood or timbers upon this claim? • * * A. I told Mr. Peoples 
that I did not feel finanelally able to furnish the wood to the claim without 
knowing that I would recelve the money therefor. Mr. Peoples took a pièce of 
paper and a pencil, and he flgured out that the dead work was done on the claim. 
He showed me wliere the dump box and the sluice boxes had been put in, 
and that the shaft was down and partly cribbed. He also showed me that 
the machlnery was ail set up. And he said: 'In fact, they are about ready 
to hoist' the dirt.' He also flgured out what the wood would cost. He asked 
me what I would charge for the wood, and I told him, and he flgured out 
what the expense of the men would be, and he flgured out that it would 
produce about $1.50 to the square foot He told me whatever I put on the 
ground, or done, or fumished to the claim, during the winter of 1916 and 
1917 would be absolutely good, that there was no chance to lose on it, and 
that he (Peoples) would see that I was paid in the spring out of the clean-up, 
or, if the clean-up didn't produce enough gold out of it, that he (Peoples) 
would pay me. Q. Did you afterwards go out onto the property and haul 
wood? A. I did." 

The section of the Criminal Code of Alaska (Comp. Laws, § 1927, 
p. 657), upon which the indictment in the présent case was based, 
was copied from a similar section of the Code of Oregon, and in the 
case of State v. Littschke, 27 Or. 189, 40 Pac. 167, it appeared that 
Littschke received, as bailee, from one Mrs. Hess, certain money 
which one Liebe thereafter claimed that Mrs. Hess had stolen from 
him and which he thereafter demanded from Littschke, notifying him 
that should he make any other disposition of the money he wçuld be 
held responsible. By indictment in that case it was charged that 
Littschke, while so in possession, emhezzled and feloniously converted 
the money to his own use. A conviction having been had, the Su- 
prême Court, in reversing the judgment and remanding the case for a 
new trial, said, among other things : 

"The other assignment of error is dlrected to the refusai of the trial 
court to permit the défendant to show that the money which he is accused of 
embezzling did not belong to Elizabeth Hess, but had been stolen by her 



UNDGREN V. UNITED STATES 777 

(Î6« F.) 
from one Théodore Llebe; that Liebe had demanded of Mm the possession 
thereof, and ordered and dlrected hlm not to pay It over to Mrs. Hess, and 
at the same tlme notifled hlm that, if he did, he would be held responsible 
therefor." 

After referring to the rule in relation to bailments, the court fur- 
ther said: 

"But, notwithstandlng thls rule, the évidence was clearly compétent on the 
question as to whether the money was in fact feloniously converted by the 
défendant to hls own use wlth an Intent to steal It. A felonious intent is 
an essential Ingrédient of the crime charged In the indlctment, and is al- 
ways a question for the jury. Without a felonious and crlmlnal Intent on 
the part of the défendant, there could hâve been no crime, although there 
may hâve been a breach of trust, and although Liebe's clalm to the money 
may constltute no défense In a civil action by Mrs. Hess to recover possession, 
because of the rule that a ballee cannot dispute the tltle of hls ballor. But 
thls is a crlmlnal prosecution, and the conversion by the défendant must not 
only bave been a tortious act, but it must hâve been with a felonious inten- 
tion, and this, as we hâve already said, was a question of fact for the .1ury 
under ail the circumstances of the case. If he was the ballee of Mrs. Hess, 
and in good faith retained possession of the money, and refused to pay it 
over to her because of Liebe's clalm and demand, but wlth no intention of 
convertlng it to hls own use, he cannot be convlcted of the crime charged in 
the indlctment, because in such case there would be an entlre absence of the 
felonious or criminal intent vi'hich Is an essential ingrédient of the crime." 

On principle, the présent case is stronger for the appellant than 
was the case cited, for there the appellant had no apparent interesf 
in the money, while hère the appellant had at least some direct in- 
terest in the proceeds of the clean-up. It seems unnecessary to mul- 
tiply authorities to the effect that in such cases a felonious intent is 
essential to constitute the crime of embezzlement. We cite, however, 
a f ew. State v. Coyle, 41 Utah, 320, 125 Pac. 305 ; People v. Lapique, 
120 Cal. 25, 52 Pac. 40; Wadley v. Commonwealth, 98 Va. 803, 35 
S. E. 452; Dunavant v. Commonwealth, 144 Ky. 210, 137 S. W. 
1051; Walker v. State, 117 Ala. 42, 23 South. 149; Eatman v. State, 
48 Fia. 21, 37 South. 576; 15 Cyc. 508. 

The judgment is reversed, and the case remanded for a new trial. 

IIUNT, Circuit Judge. I concur in the judgment of reversai and 
remand for new trial, upon the ground that the court erred in re- 
fusing to permit the défendant to testify to the conversation he had 
with Cook. The matter appears to hâve been so directly connected 
with the transaction involved, and with the act of the défendant in 
retaining the money intrusted to him, that the défendant should hâve 
been given the right to introduce the évidence before the jury, as 
bearing upon the ultimate question of whether or not his conduct was 
actuated by f raudulent or honest purpose. 

GILBERT, Circuit Judge (dissenting). I cannot agrée to the prop- 
osition that it is compétent évidence for the défense, on a trial for 
larceny by bailee, to show that the accused was told, by one who had 
no interest in the money which he held in trust, to keep the money and 
appropriate it to his own use. The money which the plaintiff in er- 
ror had in his possession did not, as he was well aware, belong to 
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Cook. Both Cook and he were parties to a written agreement by 
which Cook assigned his lease to Keyes, and whereby the latter was 
obligated to pay ail sums realized upon clean-ups pro rata to Cook's 
creditors. In pursuance of that agreement the plaintiff in errer had 
been intrusted with the proceeds of the first clean-up, and had taken 
it to Fairbanks, and had returned with the money for the payaient of 
creditors pro rata in pursuance of the agreement. He was intrusted 
in the same manner with the proceeds of the second clean-up. He 
was well aware of the terms of the agreement, and of the understand- 
ing under which the mine was operated. It is true that one who ap- 
propriâtes money under authority of another, under the bona fide 
belief that he is authorized, is not guilty of larceny, although his be- 
lief is mistaken. 

"It is necessary, however, in ail cases, that the claim of right be a bona 
flde one." 25 Cyc. 50. 

It is not shown, and there was no ofïer of proof, that the plaintifï 
in error was influenced in any degree by Cook's statements ; on the 
contrary, his whole évidence is that he never at any time appropriated, 
or intended to appropriate, or keep the money. He testified that after 
his conversation with Cook he continued on his way to the mine, and 
that he returned to Fairbanks only on account of the lameness of 
his horse, that he intended to go out with the money on the train on 
the foUowing moming, and that he would hâve donc so, but for his 
arrest. 

I agrée with Judge HUNT that it was not réversible error to sus- 
tain the objection to the question propounded to the plaintifï in er- 
ror: 

"Q. Dld you act upon the advlce of any attorney In holding the gold dust, 
as you hâve testified you did hold it, on Sunday, the 2d day of June, 1917?" 

The plaintiff in error had testified that he held the gold dust on 
Sunday, the 2d day of June, in trust for the true owners thereof, and 
that he intended to take the same to the mine, there to be disbursed 
in accordance with the agreement of the parties. It was immaterial 
whether or not, in so holding it, he was acting under the advice of 
an attorney. 
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UNITED STATES v. ATLANTA TERMINAL 00. * 

(Circuit Court of Appeals, Fiftli Circuit. October 15, 1919.) 

No. 3417. 

Commerce <g=327(2) — Masteb and servant <S=>13— Terminal compant subject 
To Houes op Service Act — "Interstate commerce." 

A terminal company, Incorporated as a railroad company, whicli owned 
a terminal passenger station and tlie tracks leadlng thereto, used by 
varions Interstate rallroads, whicli sold tickets and checked and load- 
ed baggage for their trains, malntained a telegrapli ofliee tlirough which 
their train orders were transmitted, operated ail switches to and from 
Its tracka, and through its station master directed the movements of ail 
trains while on such tracks, held a common carrier engaged in trans- 
portation of passengers and baggage by railroad in Interstate commerce, 
and subject to the provisions oi the Hours of Service Act March 4, 1907 
(Comp. St. §i§ 8677-8080), as respects its telegraph operator, who trans- 
mitted the train orders. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

In Error to the District Court of the United States for the Northern 
District of Georgia; WilHam T. Newman, Judge. 

Suit for penalty by the United States against the Atlanta Terminal 
Company. Judgment for défendant, and Sie United States brings er- 
ror. Reversed. 

Hooper Alexander, U. S. Atty., and John W. Henley, Asst. U. S. 
Atty., both of Atlanta, Ga., and Stacy H. Myers, Sp. Asst. U. S. Atty., 
of Washington, D. C. 

Albert Howell, Jr., and Arthur Heyman, both of Atlanta, Ga., for 
défendant in error. 

Before WALKER, Circuit Judge, and POSTER and GRUBB, Dis- 
trict Judges. 

GRUBB, District Judge. This was a civil suit brought by the 
plaintiflf in error for the recovery of a penalty for an alleged viola- 
tion of Hours of Service Act March 4, 1907, c. 2939, 34 Stat. 1415, 
1416 (Comp. St. §§ 8677-8680). The District Judge directed a ver- 
dict for the défendant (défendant in error), and from the judgment en- 
tered thereon, the plaintiflf (plaintiflf in error) has sued out this writ of 
error. It is conceded that, if the défendant was a common carrier 
within the meaning of the Hours of Service Act, the verdict was im- 
properly directed, and the judgment should be reversed. The employé 
concerned was concededly engaged in the movement of trains. A vio- 
lation of the provisions of the act, accordingly, appears from tlie rec- 
ord, if the act applied to the défendant. 

The only question for décision is whether or not the défendant was a 
common carrier engaged in the transportation of passengers or prop- 
erty by railroad in Interstate commerce. The act applies to that class 
of corporations only. The plaintiff was required to show (1) that the 
défendant was a common carrier; (2) that it was engaged in the 

^=sFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & InUeies 
•Certlorarl denled 251 U. S. 659, 40 Sup. Ct. 219, 64 L. Ed. 4U. 
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transportatîon by railroad of passengers or property; and (3) in în- 
terstate commerce. The status of the défendant will best appear f rom 
the récital of facts stipulated into the record, and which are as f oUows : 

"Atlanta Terminal Company, the défendant, is a corporation, chartered 
under the railroad law of Georgia as a railroad corporation. The défendant 
does not operate any trains, either freight or passenger, for itself, and owns 
and Controls no locomotives or cars. It owns a passenger terminal station, 
known as the 'Atlanta Terminal Station,' and as a part thereof has a train 
shed wlth numerous tracks extending throughout the length of sald shed and 
beyond the same, Connecting with the Unes of the various railroads that use 
said station for their passenger business. Tlie railroads enterlng and using 
this station are Southern Kailway, Central of Georgla Eailway, Atlanta & 
West Point Kailroad, Seaboard Air Llne Bailway, and Atlanta, Birmingham 
& Atlantic Kailway. Certain trains of the Louisville & Naahville Railroad 
and Nashville, Chattanooga & St. Ix>uls Railway now connect with the Cen- 
tral of Georgia Kailway, and also with this station. In March, 1917, the 
Southern Express Company occupled space in said Tenninal Station and 
handled their own express matter. The passenger trains of the various 
railroad Unes handling mail received and mail deUvered to the Atlanta 
Terminal Station ; this mail being liandled to and from the trains by em- 
ployés of the Atlanta Terminal Station, but from the station Into the city 
and from the city into the station by the United States maU service. No 
freight business for any of the railroads vs-as handled by or through the At- 
lanta Terminal Station, but the Atlanta Terminal Company, acting for the 
varions railroads, fumlshed ticket agents to sell tickets, and baggage agents 
to check and transfer baggage to and from trains. The Terminal Station 
also fumlshed porters, train callers, and gatemen to direct passengers In go- 
ing to and from trains. Atlanta Terminal Station also furnished car in- 
spectors to examine the equipment of trains leaviug the station, and trains 
were not allowed to leave the station until dlrected to do so by the station 
master. In addition to the above, said Atlanta Terminal Company operated 
a telegraph oflice. 

"The Atlanta Terminal Station furnishes its own track men, who keep up 
the track that belongs to the company. It also furnishes tower or signal men, 
who are located just north and south of the main shed, for the purpose of 
changing switches and lettlng trains in and out of the station. Thèse tower 
men are imder the direction of the station masters. Ail trains are swltched 
or moved, as well as made up, by the respective railroads that enter said 
station, but their movement In the station or station grounds is under the 
direction and control of the Terminal Company station masters. The telegrai)h 
office of the Atlanta Terminal Company connects with four dispatchers' offi- 
ces of the Southern Railway, operating with five dispatchers. Thèse offices 
are at Atlanta, Birmingham, Greenville, and Williamson. It connects with 
the dispatcher's office of Atlanta & West Point Railroad Company at Mont- 
gomery. It connects with the dispatcher's office of the Atlanta, Birmingham 
& Atlantic Railway at Manchester, Ga. It connects with the Seaboard Air 
Line dispatcher's office in Atlanta, Ga. The telegraph office, through its oper- 
ators, handles train orders. The telegraph office of the Atlanta Terminal 
Company handles train orders tor tne respective railroads enterlng 
its station, respectlng the movements of trains out of the Atlanta Terminal 
Station; a great many of the trains handling passengers from other states 
and Into other status. Thèse train orders relate exclusively to trains leaving 
the Atlanta Terminal Station for other points, and cover instructions to the 
conductors and engineers as to the moving of their respective trains and as 
to meeting other trains on the respective raUroads." 

1. That the défendant, under the facts stated, was a common car- 
rier of passengers and baggage, has been settled by the décisions of the 
Suprême Court, notably the cases of United States v. Union Stock- 
yards, 226 U. S. 286, 33 Sup. Ct. 83, 57 L. Ed. 226, and United States 
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V. Brooklyn Eastern District Terminal, 249 U. S. 296, 39 Sup. Ct. 283, 
63 L. Ed. 613. In the latter case the Hours of Service Act was held 
to apply to a terminal company, which performed similar duties and 
in a similar manner to those performed by the défendant under the 
f acts stipulated. The Suprême Court in that case said : 

"The précise question presented Is, therefore, whether the fact that the 
Terminal conducts thèse opérations, net as an intégral part of a single rail- 
road System, but wholly as an agent for one or several, exempts the railroad 
companies, because they are not the employer, and exempts the Terminal 
because it Is not a common carrier; thus making inapplicable a provision 
regarding the physlcal opération of the property devlsed for the protection of 
employas and the public. One who transports property from place to place 
over a deflnite route as agent for a common carrier may, under concelvable 
circumstances, be a private carrier. But what Is there in the facts above 
recited to endow the Terminal with that characterî The service which It 
performs is distinctly public in character; that is, conveying betvyeen Brook- 
lyn and points on any of the ten Interstate carriers and thelr ccmnections ail 
property that is offered. The fact that the railroad of the Terminal is short 
does not prevent it from being a common carrier. United States v. Sioux 
City Stockyard Co. [C. C] 162 ï^ed. 556. Nor does the fact that the thlng 
which it undertakes to carry is contained only in cars furnished by the rail- 
road companies with which it has contracts. Railroads, whose only service 
is hauling cars for other railroads, hâve been held liable as common carriers 
under the Saf ety Appllance Acts • • • (Union Stockyards Co. of Omaha v. 
United States, 169 Fed. 404 [94 C. C. A. 626J, Belt Kailway Company of 
Chicago V. United States, 168 Fed. 542, 93 C. 0. A. 666, 22 L. R. A. [N. S.] 
582) ; and under the Twenty-Eight Hour Law, • * * (United Sîutes v. 
Sioux City Stockyards Co., supra). * * * In no respects, therefore, does 
the service actually performed by the Terminal for or in respect to sbippers 
ditfer from that performed by the railroad companies at their other stations. 
True, the service is performed by the Terminal under contracts with tbe 
railroad companies as agent for them, and not on its own account. But a 
common carrier does not cease to be such raerely because the services which it 
renders to the public are performed as agent for another. The relation of 
Connecting carriers with the initial carrier is frequently that of agent. See 
Bank of Kentucky v. Adams Express Co., 93 U. S. 1T4 [23 L. Ed. 872]. The 
relation of agency may preclude contractual obligations to the shippers, but 
it caunot change the obligations of the carrier coucerning the physlcal opéra- 
tion of the railroad under the Hours of Service Act, which as this court has 
said must be liberally construed to secure the safety of employés and the 
publie. Atchison, Topeka & Santa B'é Railway Co. v. United States, 244 U. S. 
336 [37 Sup. Ct. 636, 61 JU Ed. 1175, Ann. Cas. 1918C, 794]." 

2. The défendant contends, also, that it was not engaged in trans- 
portation of passengers or property by railroad. It is true that it had 
no cars or engines and no trainmen or engineers. It had, however, 
railroad tracks, a station, switches, and a telegraph office and signal 
towers. It employed a station master, signal tower men, car inspec- 
tors, telegraph operatorS, ticket sellers, and baggage checkers and 
handlers. It is true that the passengers and baggage were carried on 
the cars and by the engines of the various railroad companies entering 
the terminal. However, they became passengers as soon as they 
bought tickets from defendant's agents, and while still on the defend- 
ant's station premises, and before boarding their train. Part of the 
transportation preceded their entrance to their trains, and that part 
was handled exclusively by the défendant. The same is true as to the 
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passengers' property. It became baggage and began its transportation 
as soon as it was checked in the defendant's baggage room. After 
the passenger boarded the coach, and after bis property was loaded 
into the baggage car, both still remained under the control of the de- 
fendant, until the train had left the terminal track. Until that time 
its movements were subject to the control and direction of the defend- 
ant's station master, to whose orders the train crew was subservient, 
and whose orders alone could start or stop the train while it was with- 
in the terminal limits. The train orders which govemed its move- 
ments, after its departure, were transmitted to the train crew through 
the defendant's telegraph operator — the same person who is alleged 
to hâve been kept on duty in violation of the act. So that while the 
manual acts which started, moved, and stopped the train were not 
those of the defendant's employés, the orders and directions which put 
it in motion and caused it to stop were those of defendant's employés. 

Direction and control are as much a part of transportation as are the 
physical acts of running the engine or handling the train. It is also 
true that trains, in motion, could only enter and leave the terminal 
tracks through switches thrown by signal men of défendant, and upon 
signais given the train crews by defendant's signal men. Thèse acts 
were acts of transportation, and the défendant was engaged in trans- 
portation of passengers and baggage, upon a railroad, while doing 
them. The fact that the railroad company engaged jointly with de- 
fendant in the transportation does not change the conclusion reached- 
If the railroad companies had performed the entire service themselves, 
it would ail hâve been transportation. The fact that part of it was 
performed by their agent, a separate corporation, does not make it less 
so. That it was transportation by railroad appears from the fact that 
it was carried on by a corporation organized as a railroad company 
and over its own railroad tracks. That they were short ones does not 
signify; nor does the fact that the défendant did not own the engine 
or cars. The mischief sought to be remedied by the Hours of Service 
Act is the same, whether the service is performed by the railroad com- 
pany or by its agent, the Terminal Company, Jointly with it, and wheth- 
er by the use of its own cars and engines or those of the Terminal 
Company. It is equally important that the remedy be applied to the 
latter as to the former. The hazard from the excessive hours of serv- 
ice is the same in either case. 

3. That the service performed by the défendant was Interstate trans- 
portation appears clearly from the stipulated f acts. The transportation 
of the railroad companies in which it participated was interstate trans- 
portation of passengers and baggage. The fact that the défendant per- 
formed its part thereof entirely in Georgia is unimportant, since it 
was part of an interstate movement and partook of the nature of the 
entire movement. Union Stockyards Co. v. United States, 169 Fed- 
404, 94 C. C. A. 626; United States v. Stockyard Co., 226 U. S. 286, 
33 Sup. et. 83, 57 L. Ed. 226. 

We think the défendant was a common carrier engaged in the trans- 
portation of passengers and baggage by railroad in interstate com- 
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merce, withîn the meaning of the Hours of Service Act of March 4, 
1907, and that the District Court erred in directîng a verdict in its fa- 
vor, which requires a reversai of the judgment appealed from. 
Reversed. 



JOHNSON Y. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. October 14, 1919.) 

No. 3327. 

1. PROSTITCmON «=>1 — "WlLtroiLT" PROPEELT DEFINED IN INBTKXTCTION. 

In a proaecutlon under Laws Alaska 1913, c. 57, in wMch défendant was 
chargea with "willfuUy permlttlng" his wife to practice prostitution, an 
Instruction that the word "willfuUy," as used in the statute, means "In- 
tentionally or knowingly," Tield correct (cltlng Words and Phrases, Wlll- 
fui). 

2. Prostitution <S=>5 — Instbtjction as to "willftoly" peopeblt befused. 

In a prosecution under a statute maklng it an offense for a man to 
"wiUfuUy permit" his wlfe to practice prostitution, a requested instruc- 
tion that the act must hâve been done afflrmatively and corruptly held 
properly refused. 

3. CosTs <Ê=3292 — Cbiminal pb«becutionb in Aiaska — Foweb to awabd 

COBTS. 

In a crimlnal prosecution under a statute of Alaska for an offense not 
capital, a judgment of conviction may properly Include costs of prosecu- 
tion, in View of Rev. St. § 974 (Comp. St. § 1615), allowing imposition of 
costs on défendant, and Act Aug. 24, 1912, § 3 (Comp. St § 3530), maklng 
fédéral Constitution and laws applicable to Alaska. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Criminal prosecution by the United States against W. H. Johnson. 
Judgment of conviction, and défendant brings error. Affirmed. 

Wm. H. Rager, of Anchorage, Alaska, L. V. Ray, of Seward, Alaska, 
and E. E. Ritchie, of Valdez, Alaska, for plaintiff in error. 

William A. Munly, U. S. Atty., of Valdez, Alaska, and J. C. Mur- 
phy, Asst. U. S. Atty., of Anchorage, Alaska. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The offense of which the plaintiff in error 
was convicted, and for which he was sentenced in the court below to 
imprisonment for ten months in jail and to pay the cost of prosecu- 
tion, taxed at $417.67, was that of willfuUy permitting his wife to 
practice prostitution — ^the statute under which the prosecution was 
had reading as foUows : 

"That any maie person who may be found loitering around houses of 
ill famé, or who solicits, incites, induces, encourages, persuades, or prevails up- 
on any other maie person to patronize any house of 111 famé or any woman 
commonly reputed to be a prostitute ; or who shall be an inmate of any house 
of ill famé, or who is commonly known to consort with any prostitute, or who 
willfully permlts a woman to whom he is marrled to practice prostitution, or 
who lives upon or reçoives the earnings of any prostitute, shall be deemed a 

<S=3For other cases see sama toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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plmp or macque, and upon conviction shall be Imprlsoned In a fédéral jall 
net less than thlrty daya nor more than one year." Session Laws of Alaska 
1913, pp. 120, 121. 

The points made in behalf of the plaintiff in error relate to instruc- 
tions given and refused, to the inclusion of the costs of the prosecu- 
tion in the judgment, and to the alleged insufficiency of the évidence 
to sustain the verdict of guilty returned by the jury. 

As to the last-mentioned point, we think the évidence amply suffi- 
cient. It is enough to quote a little from the testimony of the witness- 
es Mossman, Cavanaugh, and Sturgis, who were deputy marshals at 
Anchorage, the place of the offense. Mossman testified : 

"It came to my knowledge that the relationship of husband and wife exlst- 
ed between thls défendant and tliis woman on the Une. I called him into the 
office — sent ont for hlm — on the 20th of November, 1917, and asked him 
a number of Introductory questions, as to where he had been, and where he 
came froin, and how long he had been hère, etc., and flnally asked him if 
he was a married man, and he told me he was. 1 then asked him where his 
wife was; and he said, 'She Is on the Une;' and I said, 'By what name does 
she go on the llne?' and he said, 'Violet.' I said, 'Hâve you ever made any 
effort to get her ofC the Une?' and he said, 'I told her that I thought we could 
get along without her working on the Une ;' and I said, 'ïou never made any 
real effort to get her ofl the Une?' and he replied, 'No ;' and I asked him as 
to their marriage license, where it was, and he told me It was either at home 
in his trunk or else she had it. 

"Q. Where did you locate itî A. I sent Mr. Cavanaugh out wlth this de- 
fendant. They went to Mr. Johnson's room, and dldn't flnd it in his trunk, 
and they then went to the house where the woman was on the row, and Mr. 
Cavanaugh returned wlth the license." 

The witness further testified that at the time in question the de- 
fendant was engaged in running a taxicab for hire ; his principal busi- 
ness being taking passengers from the town to the district where his 
wife was engaged in the practice of prostitution. 

Cavanaugh having testified that he was présent in the marshal's office 
when Mossman had the conversation with the défendant prior to his 
arrest, was questioned, and answered, among other things, as follows : 

"Q. What was the glst of that conversation? A. Mr. Mossman asked him 
If he was married, and he said he was, and he asked him If his wife was dovm 
on the Une working, and he said, 'Yes,' and asked him If he had done any- 
thlng to take her off the Une. I can't recall just exactly what he said, but I 
believe he said he told her to get off, or somethlng to that effect, and she 
didn't do It. Q. Had he ever made any complaints to the marshal's office 
to get hia wife off of this Une? A. No, sir. Q. You may state whether or 
not you secured this marriage license? A. Yes. Q. Where did you get Itï 
A. Why, she gave it to me. Q. Who told you where to get it? A. We asked 
him where the Ucense was, and he said, If he didn't hâve it, why his wife 
had it ; so I went to his room wlth hlm, and he went through his trunk and 
couldn't flnd It, and then he took me down to her house and she gave it to 
me. Q. Did It appear from his conversation at that time and the conversation 
you had with his wife that he and Mrs. Johnson were perfectly friendly? 
A, I never had any conversation with her; but the appearance was friendly 
when 1 went down to get the license, which she gave me. It was the flrst 
time I was ever in there, and I told her l wanted the license, and she wanted 
to know if she could hâve It back again, and I told her 'Yes.' " 

And Sturgis testified that his particular duty was police work in 
"the restricted district," having charge thereof ; that he knew the 
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wife of the défendant, who went by the name of Violet Johnson, and 
who was one of the prostitutes in the district ; and that he had seen 
the défendant, whose business was that of driving a taxicab, go into 
the house belonging to Violet Johnson. 

Mossman having testified to certain admissions made to him by the 
défendant, and the latter having acknowledged in his testimony that 
he told Mossman that he had never said anything to the officers of 
the law about getting his wife to change her mode of life, the défend- 
ant requested the court to instruct the jury that "too great weight 
ought not to be attached to évidence of what a party bas been sup- 
posed to hâve said," because of possible misunderstanding or uninten- 
tional changing of the language, and thereby altering its effect. The 
court refused the requested instruction, but subsequently recalled the 
jury and gave this instruction : 

"In view of the évidence In this case, you are Instructed that the oral 
admissions of a party, in this case of the défendant Johnson, ought to be 
viewed by you wlth caution. This is a rule laid down in our statute, and 
given in proper cases, and I believe this to be a proper case, Inasmuch as there 
were snch admissions testifled to. You will recall that one of the witnesses, 
I think Mr. Mossman, testifled that the défendant Johnson had made certain 
admissions to him, oral statements, and I say to you ngain that this rule 
provides that you should view such admissions witli caution. The reason of 
that is. If one makes admissions, another testlfying to them may hâve mis- 
understood what the man said, or not get them exactly right, and things of 
that kind. That is the reason why you should look upon them with caution — 
that is the extent of the rule in that respect. You may retire." 

It is needless to cite authorities to show that the error complained 
of was thus cured by the court. 

[1] Complaint is also made that the court below refused to give 
this instruction : 

"The court Instructs the jury that the accusation against the défendant 
in tMs case is that the défendant on the 20th day of November, 1917, at An- 
chorage, Alaska, did willfuUy permit one Délia Johnson to practlce prostitu- 
tion, the said Délia Johnson being then and there married to said défendant; 
said accusation being brought under chapter 57 of the Session Laws of Alaska 
of 1913, p. 120, which makes it an offense for any maie person who vvill- 
fully permits a woman to whom he Is married to practlce prostitution; this 
being a pénal statute, the court further instructs you that the word 'permit,' 
used In such statute, Includes and means affirmative assent on the part of 
the défendant, and the word 'vvillfully,' as used in such pénal statute, means 
not merely voluntarily, but implies that dolng of the act with a bad purpose; 
that Is to say, It means corruptly, and unless the prosecution bas proved by 
the évidence beyond a reasonable doubt that the défendant acted with the 
corrupt purpose and a wicked and corrupt intent, and consented to bis wife 
practicing prostitution as alleged in the complaint herein, then you will find 
the défendant not guilty." 

Instead, the court told the jury that the word "willfully," as used in 
the statute upon which the charge was based, "means intentionally or 
knowingly," and further instructed them as f ollows : 

"Intention, as I bave advised you in other criminal cases, is something that 
no man can détermine by looking into the mind of another ; so a man is pre- 
Bumed to intend, he must be taken to intend, the natural, reasonable consé- 
quences of his acts. Now, in this case you are to détermine whether he did 
this willfully or knowingly or intentionally by Ms conduct, as, for instance, 
260 F.— 50 
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£f he had left the country and not seen the woman agaln, you mlght natu- 
rally Infer from that act, that course of conduct, tliat he had not willfuUy 
permltted it, and It Is for you to détermine from the évidence In this case, 
from the fact of his going down and taking people down to this district, to 
where she was established at that tlme — It is for you to détermine, from thaf 
course of conduct, whether he dld knowingly, intentionally, and willfullj 
permit her to practice that profession or business." 

We are of the opinion that in both respects the action of the trial 
court was right. 

[2] There are a number of reasons why the requested instruction 
was properly refused : First, because the word "permit," as used in 
this statute, does not mean "affirmative assent" or "consent," nor does 
the word "willfully," so used, mean "corruptly," nor was it necessary, 
to constitute the crime denounced by the statute, that the défendant 
should "hâve acted with the corrupt purpose and a wicked and cor- 
rupt intent and consent" to his wife practicing prostitution. In the 
first place, while the statute makes the despicable act of one who hves 
upon and receives the earnings of any prostitute a crime, it is a sep- 
arate and distinct crime from that other most heinous offense of a 
husband willfully permitting his wife to practice prostitution, also 
expressly made a crime by the same statute. 

The statute does not use the word "corrupt," or "corruptly," in de- 
fîning the crime under considération, and we are of the opinion that 
neither of those words hâve any proper application to it, the use of 
which might and probably would hâve confused the minds of the 
jury, the very thing every trial court should always seek to avoid. 
Swenson v. Bender, 114 Fed. 1, 9, SI C. C. A. 627. In the case of 
Hamburg-American Steam Packet Co. v. United States, 250 Fed. 747, 
757, 163 C. C. A. 79, in speaking of the word "corrupt" in connection 
with the crime of conspiracy, the court said: 

"Bouvier's Law Dlctionary deflnes corruption as belng something agalnst 
law, and illustrâtes tts application by the case of a contract for usurlous 
Interest wherein it was 'corruptly agreed,' etc. In State v. Lehman, 182 Mo. 
424, 81 S. W. 1118, 66 L. R. A. 490, 103 Am. St. Rep. 6T0, It was held that 
an act is done corruptly when It Is done with an Intent to obtaln an Improper 
advantage inconsistent with officiai duty and the rights of others. And In 
State V. Johnson, 77 Ohlo St. 461, 83 N. El 702, 21 U R. A. (N. S.) 905, the 
court held that one who addresses a communication to the judges of a court 
for the purpose of Influenclng their décision In a case pending thereln, by 
dlsparaglng one of the parties or the relator In a suit brought by the state, 
'corruptly' endeavors to influence officers of the court in the discharge of their 
dutles; and we condude that an act such as charged In the indlctments is 
done corruptly when it is done with a wrongful intent to acquire some im- 
proper advantage for one's self or for another, and whlch Is Inconsistent with 
the rights of others. As the offense charged is that of consplrlng to defraud 
the United States, the parties necessarlly must hâve consplred 'corruptly,' 
as well as 'unlawfuUy,' 'willfully,' and 'felonlously,' If they consplred at ail 
to defraud." 

The statute expressly provides that any man who willfully permits 
his wife to practice prostitution shall be deemed a pimp or macque, 
and upon conviction be imprisoned as therein specified, and we think 
the court below correctly defined the word "willfully" as meaning 
"knowingly and intentionally." It has been so defined in the very nu- 
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merous cases that hâve arisen under the Espionage Act, the décisions 
under which hâve been published by the government in the form of 
bulletins, and among which décisions are those of United States v. 
Rhuberg (Bulletin No. 107), decided by Judge Wolverton, and United 
States v. Marie Equi (Bulletin No. 172), decided by Judge Bean. See, 
also, Bouvier's Law Dictionary (8th Ed.) vol. 3, p. 3454; Words and 
Phrases, vol. 8, p. 7468 et seq. 

Nor are we able to agrée with counsel for the plaintiff in error that 
a husband who willfully permits his wife to practice prostitution must 
affirmatively permit or consent thereto in order to bring him within 
the ternis of the statute defining the crime in question. "Permit" is 
an ordinary word of common and familiar use, and easily under stood 
by every man and woman with sensé enough to qualify as a juror. 
There was, therefore, no occasion for the court to undertake td define 
it, and certainly it was right in refusing to comply with the request 
to instruct the jury that it meant the affirmative assent on the part 
of the défendant. 

[3] The remaining point on behalf of the plaintiff in error relates 
to the inclusion in the judgment against the défendant of the costs 
of the prosecution. The record shows that the bail bond executed by 
and on behalf of the défendant provided for the payment of such 
costs in the event of the affirmance of the judgment. Section 974 of 
the Revised Statutes (Comp. St. § 1615) is as follows: 

"When judgment Is rendered against the défendant In a prosecution for 
any fine or forfeiture Incurred under a statute of the United States, he shall 
be subject to the payment of costs ; and on every conviction for any other 
offense not capital, the court may, in its discrétion, award that the défendant 
shall pay the costs of the prosecution." 

By section 3 of the act of Congress of August 24, 1912 (37 Stats. 
512, c. 387 [Comp. St. § 3530]), it is provided: 

"That the Constitution of the United States, and ail the laws thereof which 
are not locally inapplicable, shall hâve the same force and effect within the 
said territory [Alaska] as elsewhere in the United States." 

And the amendatory act of August 29, 1914 (38 Stats. 710, c. 292 
[Comp. St. 1918, § 3544a]), déclares that: 

"la the prosecuting of ail crimes denounced by territorial laws the costs 
shall be paid the same as is now or may hereafter be provided by act of Con- 
gress provlding for the prosecution of criminal offenses in said territory." 

This court held in the case of Nagle v. United States, 191 Fed. 141, 
111 C. C. A. 621, that ail laws of Congress of gênerai application, not 
locally inapplicable, are in effect in Alaska. That being so, we think 
the décisions in the cases of American Surety Co. v. United States, 
239 Fed. 680, 152 C. C. A. 514, Fidelity & Deposit Co. of Maryland 
v. Expanded Métal Co., et al., 183 Fed. 568, 106 C. C. A. 114, and 
Hardesty v. Upited States, 184 Fed. 269, 106 C. C. A. 411, apply and 
are a sufficient answer to the point under considération. 

The judgment is affirmed. 
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WILSON ▼. DAT et al. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1919. Rehearlng Denied 

December 1, 1919.) 

No. 327.3. 

1. Descent and distribution <S=584 — Pubchase op propertt bt administra- 

tor fkom distributee. 

Rev. Codes Idaho, § 5543, providing that no administrator may purchase 
property of the estate he représenta, or be interested in any sale thereof, 
held not to invalidate a purchase of property by an administrator from 
a distributee after hls final report had been approved and by final dis- 
tribution tbe property had ceased to be property of the estate, although he 
had not at the tlme been formally discharged. 

2. Descent and distribution "©=584 — Validity of purchase of property oï 

distributee bt administrator. 

The purchase of property from a distributee immediately after distribu- 
tion by the former administrator of the estate will be closely scrutinized 
by a court of equity and be set aside at the Instance of tbe seller unless 
the utmost fairness and good faith in the transaction are shown. 

3. Descent and distribution <S='00(5) — Validitt of purchase of property 

BY administrator FEOM DISTRIBUTEE. 

A finding that a transaction by which the owner of an interest in a 
mine, received from her husband's estate, sold the same to the late ad- 
ministrator, who was also part owner, was fair, that the purchaser was 
not chargeable wlth fraud or misrepresentation, and that the price paid 
was as near the value of the property as could be estimated considering its 
character, held supported by the évidence. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit in equity by Mathilde Cardoner (Joseph R. Wilson, her execu- 
tor, substituted as complainant) against Eugène R. Day and others 
and the Hercules Mining Company, a mining partnership. Decree 
for défendants (253 Fed. 572), and complainant appeals. Afîirmed. 

Ettienne P. Bujac, of Carlsbad, N. M., and Charles R. Brice, of Ros- 
well, N. M., for appellant. 

Chas. W. Beale and John H. Wourms, both of Wallace, Idaho, for 
appellees Eugène R. Day and Elcanor Day lîoyce. 

John P. Gray, of Cœur d'Alêne, Idaho, for apjjellee Harry R. Allen. 

Isham M. Smith, of Seattle, Wash., for appellee Jérôme J. Day. 

James E. Babb, of Lewiston, Idaho, for appellee Harry h. Day. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is an appeal by Mathilde Cardoner 
from a decree of the District Court of Idaho, dismissing the com- 
plaint of plaintifï and refusing to cancel a certain deed of sale of 
mining property made by appellant October 28, 1916. 

The appellees, except Harry R. Allen, Edward Boyce, and the 
Hercules Mining Company, are owners of undividéd interests in 
the Hercules mine and other properties in Idaho and are conducting 
mining opérations as the Hercules Mining Company under the laws 
of Idaho. The appellee Eugène R. Day since 1912 has been manag- 

^oFoT otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlfests & Indexes 
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ing partner of the Hercules Company and acted as administrator of 
the estate of Damian Cardoner throughout its administration. At 
the time o£ the submission to this court appellant disclaimed any re- 
lief as against appellee Allen. 

Appellant was the widow of Damian Cardoner, who died in the 
Canary Islands in 1915. His entire estate, being community property 
prior to his death, was by probate proceedings distributed to appellant. 
Deceased aiso left one daughter. Eugène R. Day, administrator of 
the estate, filed his final account, and a decree of distribution was en- 
tered on October 11, 1916, and actual distribution was had on that 
day, and decree of final discharge of the administrator was made No- 
vember 1, 1916. The complaint allèges that on October 28, 1916, after 
some preliminary conférences with one Allen, joined as défendant 
below, appellant cbnveyed by deed to Eleanor Day Boyce her entire 
interest in the Hercules and other mines, together with her interest 
in ail property of the Hercules Mining Company, a parfnership, to- 
gether with certain real estate in the town of Burke, Idaho, for $370,- 
000 ; that the terms were $50,000 cash, and the balance in two weeks ; 
that the $50,000 was paid as agreed and an escrow conveyance de- 
posited in the bank; that Allen, alleged to be a friend of appellant, 
who had negotiated the sale, demanded and received $5,000 commis- 
sion ; that the transaction was consummated on November 14, 1916, 
when the balance of the purchase price was paid into the bank and 
the deed delivered to Mrs. Boyce; that Allen was in reality acting 
for the Day interests and persuaded plaintiff to dispose of her in- 
terest in the mine; that at the time of filing suit and at the time of 
the sale the Hercules property was worth not less than $20,000,000 
and that it has a value of $30,000,000 ; that plaintiff was not inf ormed 
as to the real condition of the mine, did not realize that she was con- 
veying ail her interest in the mine, and (on information and belief) 
that the cash on hand was greatly in excess of the amount claimed, 
and that thereby she was defrauded; that Eugène R. Day had been 
manager of the mine for some years, and appellant had confidence in 
him and his judgment; that. by reason of Day not disclosing to ap- 
pellant the real facts about the value of the mine, appellant was de- 
frauded; that appellant discovered her mistake in making the sale 
in December, 1916, notified the Days of her intention to rescind the 
sale, and tendered them the entire purchase price; that appellees de- 
clined to accept the tender and refused to reconvey. 

The défendants substantially deny ail equities in the complaint and 
deny any fraudulent intent or misrepresentations on the part of Eugène 
R. Day or Allen. 

The issues largely narrow to the foUowing principal questions: 
Was Allen Mrs. Cardoner's agent? Was he acting for Eugène R. 
Day in endeavoring to negotiate the sale? Did Eugène R. Day prac- 
tice any fraud, or make any misrepresentations by way of concealment 
or otherwise upon Mrs. Cardoner relative to tKe value and possibil- 
ities of the mine? Was the sum paid for Mrs. Cardoner's one-six- 
teenth interest the reasonable value, or was it near to a fair and 
adéquate considération for the interest acquired? 
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The District Court found that plaintiflF received $350,000 for the 
mine; that Allen acted as plaintiff's agent; that Allen was net in 
the employ of the Day interests ; that he made no misrepresentation of 
facts and discussed with Mrs. Cardoner only possibilities and matters 
which fumished legitimate subjects for considération; that at no time 
did plaintiff think Allen was representing the Day interests rather 
than hers; that Allen was designated as her agent by written instru- 
ment; that plaintiff paid AUen's commission without protest; and 
that he continued to act as her agent thereafter and was on friendly 
terms with her. 

As to Day's relationship, the court found: That at the request of 
the daughter, with apparent approval of appellant, Day was appointed 
administrator of the estate and discharged his duties as such; that 
on September 27, 1916, he filed his final account; that the account 
was duly approved October 14, 1916, and the estate turned over 
to plaintiff; that the order formally closing the estate and discharg- 
ing Day was not filed until November 1, 1916; that appellant stood 
upon the sale for two months and accepted the balance of the pur- 
chase price after November Ist, the date on which Day was dis- 
charged; that she approved the transaction and authorized delivery 
of the deed by the escrow holder ; that in any ordinary business trans- 
action plaintiff could not easily be deceived or overreached; that she 
consulted her attorney, who was thoroughly familiar with the mine 
and its workings and made no complaint to him or to other friends 
and interested persons. 

The District Court gave much considération to what was the actual 
value of the property at about the time plaintiff sold her interest, and 
after referring to the cost of extracting, treating and marketing ores, 
the uncertainty as to the price at which the product of the mine could 
be sold, the difiiculty of valuing the présent worth of ores in the earth, 
the peculiar conditions which existed by reason of the world war 
which was then in progress, concluded that the price paid approximat- 
ed the reasonable market value of the interest of the plaintiff, and 
that the sum received "was probably as much as she could hâve ob- 
tained from any other source, and, in any view of the bearing of the 
question of value upon the issue hère, an approximation of the true 
value is ail that is required." 

From the extensive record we make the following statement of ap- 
pellant's testimony: Plaintiff said that she left Idaho for Spain in 
1906 with her husband, who had been in the gênerai merchandise busi- 
ness in Idaho ; that he owned a one-sixteenth interest in the Hercules 
mine; that he never discussed the subject of the mine with plaintiff; 
that he died in the Canary Islands in 1915, leaving herself and one 
daughter his sole heirs; that the daughter returned to the United 
States in April, 1915, to look after the estate; that she applied for 
letters of administration to be issued to défendant Eugène R. Day, 
which was satisfactory to plaintiff; that plaintiff returned to the 
United States in April, 1916; that she knew nothing about the laws 
and customs of the state of Idaho; that her husband transacted ail 
the business himself and she took no part in it; that she resided in 
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Spokane in 1916, but had to go away on account of asthma; that 
upon arrivai from Spain she telephoned Mr. Day in an endeavor to 
make an appointment with him; that she could not see hira that day, 
but went to Wallace two days later to see him; that she asked him 
for the statements regarding the condition of the mine that had not 
been received since the death of her husband ; that he said they were 
not ready, but that he would send them; that he asked her if she 
wanted to sell her interest and she declined ; that she did not see him 
again until August 3d in his office at Wallace ; that she asked again 
for f urther statements, but that Day said he did not hâve time ; that 
she told him she would like to send them to her daughter who was in 
Spain, and that he said he never would send the statements to Spain, 
and that he never did; that she received no statements after she ar- 
rived in Spokane in April, 1916 ; that after the visit in April he sent 
her an envelope which contained some statements of the mine figures, 
but that he made no explanation of them and she did not understand 
them at ail ; that Day told her he did not hâve time to make the state- 
ments, and that she did not receive any after she was in Spokane; 
that she went to Burke on the 4th of August to look over her property ; 
that Day was to meet her in Burke to look at the property, but failed 
to do so ; that she next saw Day on the 12th and 14th of October, in 
connection with the distribution of the estate; that she got her ac- 
counts from Day on the 14th ; that she next saw him on the 28th of 
October ; that he gave her a check for $5,000, but that he never gave 
her any information conceming the mine; that she had known Mr. 
Allen 20 years; that she saw him on the 23d of October, when he 
asked if she wished to sell the Hercules ; that she told him she did not ; 
that he told her the Days were "bucking" the Guggenheims, that the 
mine was not good any more, and that they would lose money because 
the Days did not bave as much money as the Guggenheims ; that they 
had some conversation about the lease and insurance on the house, and 
then he asked again if she did not want to sell her interest in the mine, 
and practically repeated the same statements he had made previously 
regarding the probabilities of the mine running out; that he told her 
the mine was worth about $5,000,000; that he fîgured out on paper 
what her share would be, and that she told him she did not want to 
sell ; that she next saw Allen in Wallace on the 27th of October ; that 
he came to see her the following moming and told her that perhaps 
after she left Spokane dividends would not be sent and that she might 
lose everything and advised her to sell; that Mrs. Wood and Allen 
said she might hâve litigation, that she had better sell ; that Allen pro- 
duced a "paper" (letter authorizing him to sell her interest in the mine 
for $312,500), which she signed; that she told Allen she thought the 
mine was worth more, and he said he would see if Mr. Day would not 
give more; that after discussing the transaction Mrs. Wood advised 
plaintifï to sell everything, including the real estate; that Mr. Day 
agreed to pay $5,000 more for the real estate, but refused to raise his 
priée for the mine ; that Allen said that the mine was not worth more 
than $5,000,000 and that was her share ; that she was sick that day ; 
that she signed the deed that evening; that they "made" her sign the 
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deed ; that she dîd not read the deed ; that they told her ît was not 
necessary bceause "it was like the other paper from the time of the 
distribution of the property" ; that she remarked to Day that she did 
not know whether she was wise to sell to him or whether he was wise 
in buying ; that Day was présent when the deed was signed ; that he 
gave her two checks, one for $5,000 and one for $45,000; that the 
agreement was that in case the rest of the purchase was not paid in 
two weeks the $50,000 was to be f orf eited ; that the transaction was 
had in the evening af ter dinner ; that Allen suggested that they go to 
the bank the f oUowing moming to deposit the deed ; that it was Sun- 
day, but they telephoned, and an officer of the bank (Vincent) met 
them at the dépôt in Spokane the next morning, and they proceeded to 
the bank; that when the conveyance was handed over Allen asked 
Vincent how much commission he should charge, and that Vincent an- 
swered he did not know, and that Allen claimed $5,000 and accepted 
the check for $5,000 which had been given by Day as part of the first 
payment of $50,000; that she was too sick to wait in Spokane two 
weeks ; that she went to see Mr. Paulsen, an owner in the mine, and 
asked him if the Guggenheim rumor were true, and he said he thought 
not; that she had authorized Allen to collect her rents prior to the 
28th of October; that thereafter he looked after her Insurance and 
lease on the store ; that after the distribution of the property she au- 
thorized Allen to sell some bank shares following the advice of Judge 
Wood ; that Allen was sent to her by Day, and that she did not think 
she would hâve to pay a commission ; that she left Spokane for Albu- 
querque, N, M., on the 6th of November; that she bought a house 
there ; that she wrote for Mr. Wilson, an attorney who had been em- 
ployed by her husband during his lifetime, to come from Philadelphia 
to see her as she was too sick to go to him ; that he came in Decem- 
ber, and that she told him of the sale of the mine; that he said she 
had not received enough for her share in the mine ; that Mr. Wilson 
went to Spokane and ascertained that the mine was worth more than 
he had advised her it was worth ; and that he retumed to Albuquerque 
about December 18th. 

Day testified, in substance, that Mrs. Cardoner frequently called 
upon him about April, 1916; that she told him of trouble she had had 
with her son-in-law and her daughter, and asked him to deliver any 
papers to her and to give her statements made by the Hercules Mining 
Company; that some statements had accumulated after the death of 
Mr. Cardoner, and that he gave thèse statements to her; that after- 
ward she complained that there were some statements lacking; that 
he asked the chief accountant to make the statements for her, and that 
he ^ve them to the plaintiff, the last statement having been gjven to 
her in September, 1916, about the time of the winding up of aSairs of 
the administration of the estate of plaintiff's deceased husband; that 
he turned over to her everything about October 14th, and delivered ail 
the statements for each month for 1916, up to and including Septem- 
ber of that year; that back in April, 1916, the plaintiff wanted to know 
about the mine ; that he told her détails, commencing with the matter 
of a mill in Wallace, and that he asked her to visit the property ; that 
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he told her of changes since she had lived in Burke ; that the upper 
levels of the mine were worked out, and that approach to the ore body 
was gained through a long tunnel known as the Humming Bird, and 
that this tunnel and property had been acquired in part from her hus- 
band, a large stockholder in the Humming Bird property ; that he told 
her of the stock interest in the Humming Bird, described the condition 
of the mine, how it was largely worked out from the apex to the Hum- 
ming Bird level, that the shaft had proceeded down from the No. 5 
level and eut the vein on the 200, but that there was not sufficient work 
done to tell about the ore bodies at that time, and that the shaft was 
still being sunk ; that good ore had been discovered, but how good and 
how much was not then ascertained; that he explained to her that 
the Company owned many claims, much stock in outlying claims which 
had little value except by way of protection to the Hercules property ; 
that mining stocks and smelter stocks had been purchased, and partic- 
ularly that they had purchased a half interest in the Northport Smelt- 
ing Company for $40,000 and a three-eighths interest in the Pennsyl- 
vania Smelting Company at a cost of $87,500; that they had gone into 
thèse smelting opérations because they were no longer able to hâve 
an advantageous smelting contract renewed, and that the business was 
in better condition by reason of a connection with a smelter and re- 
fmery in which the company had a substantial interest; that he told 
plaintiiï that he believed this was a wise business investment, and that 
she inquired particularly into this because she said she had heard her 
husband say that the company should keep out of the smelting busi- 
ness ; that he ref erred to the ore in transit and told her that it would 
probably amount to $800,000 or a million dollars, and that she ex- 
pressed doubt about tieing up so much money in the smelting business. 

Day further testified that Mrs. Cardoner asked bis opinion as to the 
future life of the mine below the Humming Bird tunnel, and that he 
told her, while the history of the country showed that the ore became 
baser as they went down, he believed that large bodies of ore would 
be discovered in new development below No. 5 level; that she asked 
how deep he believed they would hâve to go ; and that he told her no 
one could say, and that the best opinions would be proved by the ex- 
ample of others who mined in the district close to that particular place. 
Day said that she called frequently at his office, often remaining from 
45 minutes to 2^^ hours; that she wanted to know particulars con- 
cerning the business, and that he gave her every bit of information 
within his knowledge ; that he told her of ail the opérations in cutting 
a drif t to the vein ; and that he never concealed anything from her or 
misrepresented any fact. 

Défendant Allen testified : That on October 14, 1916, af ter the de- 
cree of final distribution of the estate of Mr. Cardoner had been en- 
tered and a statement had been given to Mrs. Cardoner by Mr. Day, 
plaintiff took the papers to him (Allen) and went over them with him, 
asked for certain explanations, and requested him to look up some mat- 
ters in connection therewith for her. Thèse matters pertained to the 
Hercules dividends, certain Insurance matters and certain bank stocks. 
That he was not the agent of Day and did not represent him in the 
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transaction in connection with the sale of the property. That he never 
had been an agent of Day or of Mrs. Boyce. That about October 16, 
1916, Mrs. Cardoner told him of certain family troubles and wondered 
what she could sell her interest in the Hercules for. That he advised 
her not to sell, but that she was apprehensive lest her son-in-law might 
come f rom Spain and disturb the probate proceedings and gain control 
of certain of her property interests. 

Allen further testified that plaintifï asked him to see what he could 
get for her interest in the Hercules, and said that Day might buy it 
and she wished him to find out what Day would give for it ; that af ter 
he returned to Wallace he saw Day, told him what Mrs. Cardoner had 
said, and asked him if he was interested in acquiring her interest in 
the property; that subsequently he saw Day, who offered $275,000 
for the interest of the plaintifï, but that he told Day that was not suf- 
ficient; that Day subsequently raised his price to $300,000, and that 
he told him that that was not enough ; that Day told him there was 
about $600,000 in the bank and that he wanted to know if, in the event 
of purchase and sale, he (Day) would give Mrs. Cardoner her share of 
the cash, and that Day replied that he would tfiink it over; that he 
saw Day again, and he said he would give her $300,000 for her interest 
in the mine and her share of the cash ; that he reported to Mrs. Car- 
doner what Day had said, and told her that Day had said the only rea- 
son that he would consider buying was because it would give the Day 
family control ; that he told Day that if he could not make a sale to 
him (Day) he would take the matter up with Paulsen and Hutton, who 
were aiso interested in the Hercules and in the American Smelting & 
Refining Company, and would try to get the top price; that on Oc- 
tober 23d he went to see plaintifï, told her what Day had said, and, 
after a long discussion, plaintifï asked if Day would not give more; 
that he told plaintifï she should first make up her mind whether or 
not she wanted to sell, and that he would then try to hâve Day buy 
on the basis of a value of $6,000,000, and was satisfied that he could 
negotiate with Day on the basis of $5,000,000 ; that he showed plaintifï 
the two bases and explained what her interest would bring; that he 
advised her to talk with her partners who were in Spokane and to con- 
sult her attomeys and friends, and, if finally she wished to sell, to 
come to Wallace, and that it would not take long to get together and 
complète the transaction. 

Allen said that plaintifï seemed worried about what her daughter 
would think of the matter, and testified that he went over the state- 
ments of the mine which he had, showing that it had paid something 
over $9,000,000, and had accumulated assets that would bring profits 
to $11,000,000; that he told her of différent mines, some of which had 
been worked out, reminded her that the Hercules had gone into the 
new venture of a smelter, that there were chances in the lead market; 
that they would be in compétition with the Guggenheims who con- 
troUed the price of lead to a great extent, and that she should consider 
thèse matters, but that he did not advise her to sell ; that on the 27th 
of October he saw Mrs. Cardoner again and again they discussed the 
matter of sale ; that he told her Day had ref used to buy on the basis 
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of $6,000,000, but had finally agreed to pay $312,000 for the mine and 
its assets and to give her one-sixteenth of the cash on hand and to pay 
$15,000 for the Burke property; that Mrs. Cardoner said she would 
think it over and would meet him at the apartment of Judge Wood the 
next morning at 10 o'clock; tliat on the 28th he met her at Judge 
Wood's apartments ; that he had an authorization with him for Mrs. 
Cardoner to sign; that she seemed satisfied with it, but she thought 
the Burke property was worth $20,000, whereupon Allen said he would 
again see Day ; that he did talk with Day, and that Day agreed to give 
$20,000 for the Burke property, but refused to give more for the mine; 
that on that day he advised plaintiff to sell on the basis of $5,000,000, 
as he considered it a f air price, and told plaintiff why he thought so. 

After delivering the escrow to an officer of the bank, Allen said 
there was some discussion as to what the commission should be, and 
that Mrs. Cardoner said, "Why, you are working for the Days, aren't 
you ?" that he told her he was not working for the Days, but for her, 
and that, after submitting the matter to the bank officer, it was satis- 
factory to Mrs. Cardoner to pay $5,000, and she did pay him that sum 
by check. Allen denied that there was any understanding of any char- 
acter between himself and Day, and asserted emphaticalîy that he had 
first advised Mrs. Cardoner not to sell and then advised her to confer 
with the other partners and with her counsel, and that his advice to 
her to sell was after he had looked over the statements of the Hercules 
mine. 

Judge Wood, a judge of one of the courts of Idaho and a former 
counsel of the plaintiff, testified that he did not hear the interview be- 
tween Mrs. Cardoner and Allen, but that Mrs. Cardoner went to his 
room and asked him for his advice; that he refused to give it, but 
added that with his knowledge of the country and of the partnership 
affairs he had said to her : 

"If I were owning that property and were offered that price, I think I 
Bhould accept it" 

Paulsen said tliat Mrs. Cardoner called upon him about October, 
1916, and asked him about newspaper statements to the effect that the 
Guggenheims or the American Smelting & Refining Company were to 
absorb the Day interests in the smelters and mines for about $20,000,- 
000; that he told her that he had seen the article in the paper, but 
that she must disregard it, as there was nothing in it, and that even if 
the Guggenheims were "after" them the Hercules people could take 
care of themselves; that Mrs. Cardoner then asked him about the 
value of the property, and that he replied that there was a "good deal 
of guesswork connected with fixing the price of a mine in the state 
of development that the mine was in at that time," that the shaft level 
was getting pretty low, and that they did not hâve a great deal of ore 
exposed at that time ; that she then told him some people wanted to 
buy her interest and asked what he thought about her selling. Quoting 
the testimony of the witness : 

"I did not want to advlse her, because if I advised her to sell I might 
make a mistake, and if I advised her to keep it I might make a mistake, so I 
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told her I thougtit my Judgment would not be worth much to her. I dldn't 
like to advise her. However, I said, 'My Intereet is not for sale,' and that Is 
about ail that was said." 

Paulsen further testified that Mrs. Cardoner asked about dividends 
and wondered why there had not been dividends paid for the last f ew 
months, and that he replied that they had gone into the smelting busi- 
ness and were branching out and had to take care of those additional 
propositions and had a large amount of ore in transit which had not 
been settled for. Mr. Paulsen expressed the opinion that he did not 
give a great deal of thought to just what the value of the property 
was at the time Mrs. Cardoner spoke to him, but that, after he ascer- 
tained what had been paid for her interest, "I felt that she got a good 
price for it." He added that he would not hâve been willing to pay 
any more for that interest than she received. 

Mr. Hutton said that Mrs. Cardoner called upon him in the fall of 
1916 and asked him what he thought the value of the mine was, and 
that he told her that, taking everything into considération, the depth 
of the mine and ail the equipment, smelters, and concentrators, he con- 
sidered that $4,000,000 was a good price for it, and that he considered 
the sum paid to Mrs. Cardoner a fair price. 

By what we hâve said it is very clear that the question of the rela- 
tion of the price paid by Day to the value of the interest conveyed by 
Mrs. Cardoner became most important. Difficult as it generally is to 
reconcile the dififerent views of men experienced in mining matters 
in their estimâtes of the value of mining properties, nevertheless it not 
infrequently becomes the duty of the courts to conclude from the évi- 
dence taken in the particular case whether the sum paid has true ap- 
proximate relation to the value of the claim or property conveyed. 
This problem was interwoven with the présent controversy. 

As to the past history of the Hercules Mining Company, there were 
the statements which Day gave to Mrs. Cardoner. Among other dé- 
tails, they showed from month to month the aggregate amount of div- 
idends that had been paid, the amount of net income received, the in- 
vestments made by the partnership, the cash on hand, amount received 
from ore sales, and amount paid for operating expenses. For exam- 
ple, it was perfectly plain by the September, 1916, statement that the 
dividends paid up to October 1, 1916, amounted to $10,379,527.72; 
that investments in real estate, timber lands, smelting stocks, accounts 
receivable, cash deposited (ail set forth by items), brought up the net 
income received to $12,019,128.04; that the cash received from Jan- 
uary 1, 1916, to October Ist, for ore sales, was $2,861,304.61, which, 
with $11,755.34 for interest and discount, made receipts of $2,873,- 
059.95 ; that the operating expenses from January amounted to $1,069,- 
052.03; and that the net income for the period was $1,804,007.92. 
The différence between $1,804,007.92, or over $400,000 more than the 
$1,400,000 distributed in dividends and actual net profits, is shown to 
be due to the différence in amounts finally received on ore in transit 
at the beginning and close of such period. Settlements for ore in 
transit shipped up to October 28, 1916, did not appear because obvi- 
ously there was no settlement for ore in transit prior to the close of the 
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month of October. The method of accounting was to treat this 
ore in transit, not as a distributive net income, but as an operative 
capital. 

Mr. Allen thoroughly understood the statements, and, according to 
the testimony of Day, Mrs. Cardoner was told of the new arrange- 
ment concerning the smelting of the ores of the mine and was advised 
that there was a large amount of ore in transit and unsettled for. 

Mr. Burbridge, a mining engineer of long expérience in Idaho and 
Washington, testified in détail as to the valuation of the mine, based 
upon the development shown about the time of the sale by Mrs. Car- 
doner. The witness based his calculations upon the past history of 
the mine, personal investigation and knowledge of other mines, and 
the mining in ore chutes developed in tunnel No. 5. Based upon thèse 
estimâtes, the value of Mrs. Cardoner's interest at the time of the sale, 
including a one-sixteenth of the cash on hand and of the ore in transit, 
was $293,405, or $56,595 less than $350,000 which she received for the 
mine. The présent value of a one-sixteenth interest of the total value 
was estimated to be $385,974. The payment of this sum in dividends, 
when spread equally over a period of 9.4 years, was found to be the 
équivalent of the payment of the whole sum at the end of 4.7 'years. 
The witness took the présent tax value as the sum which, at compound 
interest, would amount to $385,974 in 4.7 years and on a 6 per cent, 
compound interest basis deduced that it would be $293,405. In esti- 
mating depth of the mine, he was in part controUed by the data avail- 
able concerning other mines in the vicinity of the Hercules, and he 
gave the history of several where profits ceased below depths of 1,800, 
1,650, and 1,900 feet, respectively, and made his assumptions based 
upon productiveness of the ore remaining below ground as equal to 
tlie yield of the ground that had been worked out. He took the profits 
realized and the average operating cost between 1908 and 1912, when 
priées were regarded as normal for lead and silver, labor, and other 
operating conditions. In the five years, 1908-1912, inclusive, the 
profit per ton of ore mined averaged $3.37. 

It is urged that the estimâtes of Burbridge are not entitled to the 
greatest respect because he did not carry theni up to the period of 
1916 when the price of lead was higher than normal. The witness 
said that in that time there were two boom periods when lead was 
higher than normal, and that it was probable, in his opinion, that after 
the war was over priées for lead and silver would be lower. He esti- 
mated that upon a remaining tonnage of 1,575,600 tons to last 9.4 
years at a value of $2.50 to $3 per ton, there would be, say, $4,726,800. 
To this he added cash on hand on October 28, 1916, $649,359, and by 
including the ore in transit as worth $1,048,864, and adding thereto ac- 
counts collectible, $29,400, he arrived at a total of $6,454,423. From 
this he deducted the amount due to a smelter, $278,838, which left an 
estimated value, of $6,175,585 for the Hercules property as of October 
28, 1916. 

It is true that the calculations of Mr. Greenough, who is also an edu- 
cated and experienced mining engineer and testified for the plaintifif, 
conflicted in many respects with the opinions and déductions of Mr. 
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Burbridge. The lower court accepted Burbridge's évidence as of 
greater weight, and it is évident that Mr. Greenough was not nearly 
as familiar with the conditions and veins in mines in the vicinity of 
the Hercules as was Mr. Burbridge. Furthermore, Mr. Greenough 
based his estimâtes of value ($10,750,000) upon the hypothesis that 
as the ore bodies went down there was a greater value than seems 
warranted, considering the évidence that as the work was carried 
down the ore bodies became somewhat baser, with more zinc and a 
graduai decrease in the silver ratio. 

[1] Advancing now to the principles to be applied in the disposi- 
tion of the rights of the parties, it is important to remember that prior 
to the time that Day and the plaintiiif began to negotiate for purchase 
and sale, the property involved had been ordered distributed by the 
proper court sitting in probate within the state of Idaho, and that in 
pursuance of the decree of such court the property had been tumed 
over by Day as administrator. It appears, however, that the formai 
order of discharge of Day as administrator was not entered until No- 
vember 1, 1916, or several days after definite agreement of sale had 
been made. But it is clear that the right of possession of the property 
hère involved passed from the administrator to Mrs. Cardoner upon 
the entry of the decree of distribution; and by the statutes of Idaho 
(sections 5626 and 5627) the order or decree of distribution was as 
to such property conclusive as to the right of the plaintifï subject only 
to be reversed or set aside or modified on appeal. Therefore, from the 
time of the delivery to Mrs. Cardoner as required by the decree, Day, 
as administrator, had no possession of or control over the spécifie 
property so turned over and ail such property so released from his 
control ceased to belong to the estate of the décèdent. The adminis- 
trator may not hâve been formally discharged from his trust, but the 
property delivered pursuant to decree passed out of the jurisdiction 
of the court in probate proceedings unless to compel delivery. Buck- 
ley v. Superior Court Cal, 102 Cal. 6, 36 Pac. 360, 41 Am. St. 
Rep. 135; Wheeler v. Bolton, 54 Cal. 302; Moore v. OUuff, 30 
Cal. App. 452, 158 Pac. 557. Section 5543 of the Idaho Revised 
Code, which provides that no administrator must directly or indirectly 
purchase any property of the estate he represents and that he must not 
be interested in any sale, is not applicable, because, as we hâve said, the 
property distributed belonged to the plaintiff, and as a resuit after dis- 
tribution was not the property of the estate which the administrator 
represented. This we believe to be the correct légal view of the rela- 
tionship of the appellee Day to the property when he agreed to buy it, 
and, in our opinion, after distribution Day was not in the légal position 
of one purchasing property of the estate he represented. We are satis- 
fied that the Idaho statute cited cannot be invoked as a ground for 
declaring the sale void and invalid at law. 

[2] On the other hand, a court of equity in considering the évidence 
will not weigh with great nicety at what précise time Mr. Day was 
legally absolved of obligation to his trust as administrator, but will 
carefully weigh the case as one where the conduct of Day and Allen 
and ail the circumstances of their dealings with each other and with 
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Mrs. Cardoner must be subjected to the closest scrutiny, and upon tlie 
principle that Day held a fiduciary relationship and that, unless he has 
shown that he dealt with Mrs. Cardoner with entire fairness and ab- 
solute candor and with scrupulous integrity, the sale will be annuUed. 
Day had been administrator of the estate of Mr. Cardoner and was a 
partner in the mines hère involved, and well knew the mining prop- 
erties and was able to judge of their probabiUties. He knew that Mrs. 
Cardoner trusted him as administrator and that naturally she would 
seek information as to the condition of aflfairs from him. He knew 
practically ail that could be known about the mines, and as a partner, 
by reason of having just theretofore had charge as administrator, he 
was bound by every rule of honor to give to her ail the knowledge he 
possessed, and not to conceal or omit to make full disclosure. 

[3] By thèse standards we hâve tested bis conduct, and our care- 
fully formed judgment is that the findings of the learned judge who 
tried the case are sound and right, and that there is nothing whatever 
to justify any well-founded belief of combination between Day and 
Allen, and that when the suggestion of a combination between those 
two is dispelled, and the conduct of Day is closely examined, it ap- 
pears that he gave to the plaintiflt ail the knowledge that he himself 
had of the conditions and possibilities of the future of the mine, of 
the smelting venture, of the ore conditions, of the ore shipments, and 
of ail other matters upon which she could base an intelligent judgment 
of the value of her interest. Furthermore, Allen, acting for Mrs. Car- 
doner, made a study of the statements which Day gave to Mrs. Car- 
doner, explained them to her, and at her wish solicited Day's interest 
as a buyer and, after dickering with Day by and with the knowledge of 
plaintifï, agreed upon terms even to the last debated point of the price 
for the real estate in Burke. 

It is évident that Mrs. Cardoner was a woman of capability and in- 
telligence with more than an ordinary acquaintance with the business 
of her husband. She had taken necessary steps to defeat the will 
which her husband had made, and even as far back as 1903 in a pro- 
ceeding in court she made a statement as to the income of her husband 
and had recapitulated his mining interests, alleging them then to be of 
an estimated value of over $2,000,000. It is also shown that, after the 
administrator turned the property over to her, she herself checked 
some of the accounts, and, upon discovering a slight discrepancy, asked 
her agent, Allen, to investigate them. Furthermore, she was not sat- 
isfied about selling her interest in the Hercules until she sought the 
advice of Judge Wood and had conferred with several co-owners in 
the property. Nor did she agrée to sell until after her extended con- 
férences with Allen. Among other circumstances of much weight is 
the f ollowing incident as testified to by Allen : After discussing with 
plaintifï what a sale on the basis of $5,000,000 would yield to her, he 
said: 

" • • • And then we talked over the Burke real estate and she wanted 
to clean — she wanted to clean up on her holdings up there in the Cœur d' 
Alêne country, for the reason that she was afraid that thia son-in-law would 
cause her some trouble. I remember a discussion there — she always talked at 
our home — on dividing the interest in the Hercules with her daughter. And I 
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asked her abotit that, and she said: 'Well, 1£ I leave tlaat interest, Pauchet 
(the son-in-law) will get hold of that and Bertha (the daughter) won't hâve 
any good of it. If I take the money for It I can get the money out of their 
way so that he cannot get hls hands on It' I said, 'Supposing they upset the 
proceedings of the probate court?' 'Well,' she said, 'I wlU hâve my money 
then. I don't care.' " 

This évident désire to "clean up" in the Cœur d'Alêne country is 
also shown by the f act that she took steps to seli her stock in the Wal- 
lace Bank & Trust Company which was part of her inheritance from 
the estate. Allen acted for her in the sale, coUected the proceeds, and 
forwarded them to her on October 19, 1916. 

Again, there is the fact that after November Ist, when Day was 
wholly discharged as administrator, and for over two months there- 
after, Mrs. Cardoner made no objection to the sale she had made, and 
it was after November Ist that she accepted the greater amount paid 
on account of the purchase priée, and thereby gave approval of the 
transaction and authorized the holder of the escrow deed to deliver it 
to the grantee, Eleanor Day Boyce. 

We also attach significance to the évidence of Mr. Allen, showing 
that he had a number of meetings with Day during the dickering about 
the price, "boosting him up," until Allen finally said that if he could 
not deal with him (Day) he would probably take the matter up with 
certain other parties who might be interested in it. This évidence 
harmonizes with that given by Day, who says that he told Allen that, 
if Mrs. Cardoner thought she ought to get at the rate of $6,000,000 
for her interest, he would not pay it, and that if there were other buy- 
ers they could take it at that price. 

It is fair to say that there were decided conflicts between the tes- 
timony of Mrs. Cardoner and Mr. Day. The District Court, however, 
has resolved the différences in favor of Mr. Day's versions as to ma- 
terial matters; and after analyzing what the witnesses said and 
weighing ail that was donc by the parties themselves, including Allen, 
we are convinced that the conclusions reached are supported by the 
weight of évidence. A careful study of the whole case leads us to 
conclude that the plaintiff, an elderly woman, was somewhat appre- 
hensive concerning family aiïairs, and, not at ail unnaturally, wished 
to convert her property interests into available cash in bank. Of her 
own volition she sought the advice, not of one, but of a number of 
those whom she knew and in some of whom she confidently trusted. 
The character of the principal part of her property and the difficulty 
of estimating its value appear to hâve made her friends and others to 
whom she went exceedingly careful in giving her counsel, and ail 
appear to hâve advised or conferred with her in the best of faith and 
with no wish other than to be fair and frank. Possessed of ail the 
knowledge that her friends and advisers and partners had and could 
give her, she thought it wise to sell for the sum offered, which, under 
the évidence, appeared at the time to be fair and just and was as near 
the value of the property as could be well arrived at. In our opinion 
she has advanced no sound reason why equity should relieve her of 
her contract. 

The decree is affirmed. 
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PIONEER REDUCTION CO. v. BBEDLE et aL 

(Circuit Court of Appeals, Ninth Circuit October 6, 1919.) 

No. 3181. 

1. SPKCIPIC PEBrOBMANCB <g=»121(4, 11) EVIDENCE INStTFFICIENT TO SHOW EN- 

rORCEABLE PAROL CONTRACT. 

Evidence held net to establlsh an alleged paroi agreement between 
the parties to share jolntly In an enterprlse wlth such certainty as to 
warrant spécifie enforcement, and also to show that. If made, complaln- 
ant was chargeable wlth bad falth In actlng under the agreement, whlch 
barred It from équitable relief. 

2. Specific performance <s=121(1) — Proof of paroi, agreement mtjst bb 

CLEAR to BE ENFORCEABLE. 

In a suit for spécifie performance of a paroi contract, the évidence 
must be clear and satisfaetory, both as to the existence of the contract 
and as to Its terms. 

Appeal from the District Court of the United States for the Dis- 
trict of Nevada; Edward S. Farrington, Judge. 

Suit in equity by the Pioneer Réduction Company against F. C. 
Beedle and the Belleville Taihngs Association. Decree for défendants, 
and complainant appeals. Affirmed. 

This was a suit in equity, whlch resulted In a decree In favor of the de- 
fendants thereto, and the bringing of It hère on appeal by the complainant 
below. The subjeet-matter of the coutroversy is a dump of tallings alleged 
in the bill to hâve amounted to about 150,000 tons, one-fifth of whlch Is al- 
leged to hâve been owned by the Rhodes Mining Company, a Califomla cor- 
poration, iind the remaining four-fifths by the Argentum Mining Company, an 
Arizona corporation, of whlch tallings both the complainant and the défend- 
ant Beedle had some knowledge, as well as a désire to acquire them to work 
for profit, The record shows that three-fourths of the stock of the complain- 
ant corporation was owned by Benjamin Hall and the remaining one-fourth 
by Nicholas Snell, its superlntendent — Hall being its président and in con- 
trol of its opérations. 

The bill allèges that on or about December 2,3, 191.3, the complainant and 
the défendant Beedle agreed that the complainant should enter into negotia- 
tions for the purchase of the tallings from the owners, and, in the event a pur- 
chase could not be efîected, for a contract to work them on a royalty basis — 
whlch negotiations should be conducted in the name of the complainant, both 
parties to the agreement, however, to use their joint efforts to secure the tall- 
ings, and, if secured, to work them jolntly — sharing equally in the expenses 
and in ail profits arislng from their treatment and réduction; that in pur- 
suance of that agreement the complainant communlcated to the défendant 
Beedle the results of certain assays and tests whieh it had theretofore made 
of the tallings and proceeded to enter Into negotiations with the owners of 
them ; that in January, 1914, complainant caused the tallings to be measured, 
sumpled, assayed, and tested at an expense of about $750, and thereafter com- 
munlcated to Beedle the progress of its negotiations therefor, and that in 
March, 1914, it reached an agreement with the owners by whieh the com- 
plainant was to hâve tbe rlght to work the tallings on a royalty basis of 45 
cents a ton, whieh agreement was reduced to writlng, but not executed ; that 
notwithstanding those facts, of whieh, it is alleged Beedle was fully informed, 
the latter on April 3, 1914, entered into a contract with the owners of the 
tallings by whieh he was granted the exclusive right to work them on a 
royalty basis of 50 cents per ton, or to purchase them for $75,000, in consé- 
quence of whlch the owners refused to exécute the previously drawn contract 
with the complainant ; that this action on the part of Beedle was clandestine- 

^ssFor other cases see same topic & KISY-KUMBER in ail Key-Numbered Digests & Indexes 
260 F.— 51 
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ly taken by Wm for the pnrpose of defraudlng the complalnant, and In violation 
of the alleged agreement of Joint adventure; that the défendant Beedle and 
his codefendaat and successor In inlerest, Belleville Taillngs Association, 
though frequently requested, hâve refused to fulfill or comply with the 
terms of the alleged agreement of Joint adventure, or to admit the complaln- 
ant to any participation in the sald allégeai contract of Aprll 3, 1914 ; that In 
May, 1914, the défendant Beedle OTgauized the Belleville Tallinga Association 
as a Joint-stock company, to vyhlch he soon thereafter made a pretended con- 
veyance of the sald tallings and of ail his rlghts under hls contract wlth the 
sald mlnlng companles, the capital stock of whlch association was divided 
Into 100 shares, of which 36 were issued to Beedle and B9 to other persons, 
who pald no considération therefor; that in October of the same year the 
sald Taillngs Association was Incorijorated, and succeeded to the rlghts and 
interest of the said Joint-stock company; that the défendants to the suit 
are engagea In reducing the sald taillngs, havlng already treated at least 
50,000 tons thereof, extractlng therefrom metals of the value of $150,000, from 
which they hâve realized a profit of $50,000 or more; that In addition to hls 
divldends the défendant Beedle has recelved $300 a month slnce May 1, 1914, 
out of the profits arlsing out of the treatment of the taillngs, one-half of 
which the complalnant allèges belongs to It; that efforts are belng made to 
sell stock of the sald association to persons who may not hâve notice of the 
complalnant's alleged rlghts; and that if the défendant corporation Is per- 
mitted to déclare and pay a dlvidend it will be Impossible to recover the same, 
for the reason that some or ail of such stockholders are insolvent. The 
prayer of the blU Is, among other things, for an accountlng, an order re- 
straining the défendants from treating the tallings or dlsposing of them, and 
enjolning the défendant Beedle from dlsposing of any stock owned or con- 
troUed by him In the défendant corporation, and restraiuing the latter from 
declaring or paylng divldends, and also praylng for the appolntment of a 
recelver of the property. 

The answer of the défendants, In addition to settlng up varions affirmative 
défenses, put in Issue, among other things, the alleged contract of joint ad- 
venture, and the alleged negotiatlons for the tallings by and in the name of 
the complalnant, as also the allégations that the latter communlcated to the 
défendant Beedle the results of any sampllngs, assays, or tests thereof, and 
the alleged expenditures by the complalnant of any moneys growing out of 
such negotiatlons, and also denled that the complalnant ever reached any 
agreement wlth the owners of the taillngs for the worklng or treatment of 
them, or that the défendant Beedle's contract with the owners was executed 
clandestinely or In fraud of the complalnant. 

Miller & Mashbum and A. Grant Miller, ail of Reno, Nev., and James 
Snell, of Grass Valley, Cal., for appellant. 
Augustus Tilden, of Reno, Nev., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] There 
are several reasons why we think the judgment of the court below 
right, and that it should be afSrmed: First, because of that firmly 
established principle that every party coming into a court of equity, 
seeking any sort of relief, must do so with clean hands. Hall's own 
testimony shows very clearly that he was far from doing so, and that 
he was the active and exclusive agent of the corporation complalnant 
in ail of the transactions he practically admits. 

Whether the agreement alleged as the basis of the suit be treat- 
ed as a joint adventure or a partner ship, it is obvions that each party 
to it was bound to observe good faith, and to disclose to the other ail 
of the facts and negotiatlons regarding their common undertaking. 



PIONEEK BEDUCTION 00. V. BEEDLB 803 

(260 F.) 

Prior to their preliminary talk, or agreement, if it may be so termed, 
which was December 20 or 23, 1913, both Hall (acting for the com- 
plainant) and Beedle knew of the tailings in question, had taken satn- 
ples, and made tests of them, and each had been and was desirous of 
acquiring and working them, if satisfactory terms could be obtained. 
In ail they had four conversations regarding the matter, at none of 
which was any third party présent. Beedle at the time was working, at 
a place called Columbus, a small lot of tailings which came from the 
same mines — Candelaria mines — as the tailings in question, which 
were located at a place called Belleville. After stating his acquain- 
tanceship and former friendly relations with Beedle, Hall gave this as 
the substance of his first conversation with him about the matter: 

"I asked hIm how he was getting along with a small lot of tailings he was 
working at Columbus, Nev., and he said he had about flnished them. I stated 
we were going to take over the Belleville tailings, if we coxild get a satis- 
factory price on them. He stated, 'I hâve been flguring on the Belleville tail- 
ings, too.' I stated it would be foolish to figure or bid against each other; 
it would be better for us to go In together and buy them outright. He says, 
'I hâve net got money enough to buy them outright, but I would be wlUing 
to go In with some one who bas money enough to buy them.' He said thera 
wasn't much profit in handling small lots, as he had been dotng, and that the 
Belleville tailings was a very large lot of tailings, and it would be worth 
while, and we ought to make some money out of them ; and I said I thought 
we would do very well with them; and I asked him how far it was from 
where he was working his tailings to Candelaria, and he told me. * * • I 
told him what results we had got from our samples; that we had had some 
samples from the Belleville tailings that had been taken by Mr. Porter. We 
had made some further tests on them, and gave him the resuit of the tests; 
told him we had obtained from 90 to 100 per cent., practically, of the gold, 
and from 50 to 55 per cent, of the silver ; and he stated, that is just what he 
had been obtaining on the Columbus. He says, 'The silver will not let go ;' 
then he spoke about the plant he had at Columbus that he had been using, and 
asked if we would be willlng to use it. I says, 'Certainly, we will take any- 
thing you hâve over there as part of the expansés; we will use anything 
you hâve over there.' We spoke about the treatment of the tailings, 
about how they would work, and what he thought it would cost The con- 
versation was quite lengthy. • • ♦ I told him that our assays on the 
taUings were about a dollar In gold and probably ran about eight ounces in 
silver. • * • i also stated to him about what I thought we could buy 
them for, about $30,000 or $40,000 If we pald cash, which would bring them 
down to about 40 cents per ton. I stated to him about what my Idea was 
about what it had cost us to handle similar material at a plant we were 
operating in Sutter Creek, told him we had done very well on those tailings, 
and told him to corne out to the works and see us. I stated to him I thought 
we could handle them at about the same price as on Sutter Creek, on ao- 
count of handling so many more tons a day. • ♦ * He stated that he 
would be glad to get in with us, take an interest with us, and he wanted to 
know if we would take his plant, and I told him that we would use his plant 
as part of the plant, whatever we could use. I knew what his plant was; a 
small cyanlde plant, as I understood; would handle probably 20 or 25 tons 
per day." 

The substance of the next conversation, which Hall stated occupied 
a f ew minutes in January f ollowing, when Beedle came into his bank to 
get a check cashed, he gave as foUows: 

"In the first conversation he asked me if we had an option on the Belleville 
tailings, and I said, 'No ;' that the tailings had been there a good many years. 
I didn't thtnk It was necessary to procure an option, and that no one was 
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llkely to corne along at this stage and take an option that had not sampled 
them. • • • I stated that we would prefer to buy them for cash ; that 
we had ample funds to handle them that way, and preferred to handle them in 
that manner, being more satisfactory to us, and probably to the other par- 
ties. It would give us an opportunity to handle the tailings whenever we felt 
like it; if we didn't want to run it wouldn't make any différence, was my 
idea. I was speaking for the Pioneer Réduction Company; I always spoke 
as 'we.' To the best of my recollection I stated to him it would be foollsh 
for us to go and bid one against the other for the tailings, durtng the first 
conversation on the 23d of December, and that it would be better for us to 
go in together, because to bid one against the other would run the prlce up 
probably so there wouldn't be any profit for either of us. He answered, 'AU 
rlght ;' he would be glad to go In with us." 

Hall then related conversations that he stated he had previously 
had with Porter regarding the tailings and the amount for which 
he thought they might be purchased, and subséquent negotiations con- 
cerning the same tailings that he had had with one Lane, who, it ap- 
pears from the record, was acting as a broker in the endeavor to dis- 
pose of them to the complainant through Hall, which negotiations with 
Lane were, according to Hall's own testimony, pending at the tirae of 
his first conversation with Beedle. The substance of Hall's third con- 
versation with the latter is thus stated by him : 

"After the conversation with Mr. Beedle In the bank, I walked home with 
him from town, from Nevada City, to where he was stopping, just across the 
Street from where I lived, about ten minutes' walk, and we spoke about the 
tailings — the extraction. I asked him how long he was going to stay, and he 
stated he was going to San Francisco in a short tlme ; but he didn't state 
where he would stop in the city, or what he was going for, I again saw him 
about ten days after that — it might hâve been tvro weeks — at the Good Friend 
Hôtel in San Francisco. Ail thèse conversations were prier to the 3d day 
of April, 1914. In the conversation walking home from town in Nevada City, 
we spoke about the costs of treatment, and went over pretty near the same 
ground we had been over before, in regard to the cost, and the extraction, and 
costs of the plant. He stated he would be glad to go in with us, or glad he 
was going In with us ; he would be pleased to join us as a partner in the 
enterprise; that was the understandlng from his language. * ♦ • I met 
Mr. Beedle In San Francisco by accident. I didn't know where he was 
stopping. I sat at the desk wrltlng a letter in the Good Friend Hôtel, and 
Mr. Beedle came, tapped me on the shoulder, and sat right opposite me; 
and I sald, 'Hello, Fred, I didn't know you were hère ;' and he asked me how 
we were getting along with the tailings proposition, and I told him just aa 
soon as we had things in shape I would let him know, and that Mr. Nick 
Snell and Gus Hofïman had gone over to sample them. I don't know that 
he made any reply; I don't recollect that he did; he tumed around and went 
ont. This was on January 17th, I think. During the conversation In Nevada 
City I sald that we would go ahead with the negotiations, speaking for the 
Pioneer Réduction Company, and try and get them as cheap as we could. 
He informed me the cheapest price they had made to him was 60 cents a ton, 
and I had already told him before we thought we could get them for 40 cents. 
The Pioneer Réduction Company sent Mr. Snell and Mr. Hoffman to Belleville 
to sample the tailings. During the tlme they were sampling them, I went 
over there and assisted in measuring and estimating the tonnage. I was 
there about three or four days, and then returned to Nevada City. Mr. Snell 
and Mr. HofCman remalned there until they finished sampling the tailings, 
and then they shlpped to the Pioneer Réduction Company at Nevada City 
about 600 pounds of samples. After they arrived In Nevada City, which was 
probably a week or ten days after we had flnlshed sampling, we proceeded 
to make déterminations as to the extraction, and approximate the cost of 
treatment In regard to the amount of Chemicals that would be used; aud 



PIONEEE EEDUCTION CO. V. BEKDLE 806 

(260 F.) 

after finlshlng ail our déterminations, I went to San Francisco te see the 
Rhodes Mining Company, prepared to make them an olïer for the tallings. 
The first ofl'er that I made to them was 40 cents a ton, stating that the tonnage 
did not appear to be as much as they had informed us it was. We didn't 
think it was over, at the outslde, 100,000 tons, and probably less than that ; 
that In vlew of thèse conditions we thought 40 cents a ton would be a fair 
price. Mr. Lane, who was there at the time, stated that that was much cheap- 
er than he thought they could be bought for. Mr. Lane and Mr. Scrivner were 
présent. Mr. Lane was there first, and wlien I told hlm we would offer 40 
cents a ton, we went to see Mr. Scrivner, who was the représentative of the 
Rhodes Mining Company." 

Mr. Scrivner, as appears from the record, was a lawyer, and, as 
stated by the witness, represented the Rhodes Mining Company, which 
owned an undivided interest in the tailings, and Judge Denson the rec- 
ord shows was the attorney of the Argentum Mining Company, the 
owner of the other undivided interest in them, the président of which 
latter company, and its représentative was located at Colorado 
Springs. It appears without dispute that through those attorneys and 
Lane Hall was endeavoring to secure the tailings at the time he saw 
Beedle in San Francisco, and had the opportunity to convey to him ail 
the information he had regarding the matter, and to which information 
Beedle was manifestly fairly entitled, if there was really any exist- 
ing agreement between them. Hall's account of that interview is 
given above, which is in material conflict with the following account 
of it given by Beedle, after referring to a part of their previous con- 
versation : 

"I told Mr. Hall I waa going away for a couple of weeks, and he wanted 
to know where I was going. I told him San Francisco. He wanted to know 
how long I would be dowa, and I told hlm a couple of weeks. He said he 
would be down in about a week, and he wanted to know, if we could maka 
satisfactory arrangements for thèse tailings, if I would go over with him 
from San Francisco and sample them, and I told hlm I would if we could get 
an option on them. He said he didn't think any one would bother with them ; 
they had been laylng there so many years ; and he said, 'I will see what we 
can do.' Our understauding was that I was to meet him in San Francisco, 
and we would go together to Belleville and sample the tallings. By satis- 
factory arrangement I referred to the price of the tallings, lease, and bond, 
and ternis. I met Mr. Hall at the Good Friend Hôtel in San Francisco Jan- 
uary ISth or 16th. He said he had an option on the Belleville tailings for 
30 days. He didn't say who he got It from. 1 said: 'How does this happenï 
You agreed to go to Belleville with me and sample thèse tailings; hâve you 
changed your plans?" He says, 'I don't know what I wlU do yet' I sâys, 
'You are not going to Belleville with me to sample the tailings?' He said, 
"No, I can't go.' He told me nothing about the price of the option, from 
whom it was received, or any of its terms, or whether it was written or oral." 

It is évident, we think, that neither Hall nor Beedle then considered 
that there was any definite agreement between them, but, if so, that 
each was acting in bad faith towards the other, in which latter event 
neither has any standing in a court of equity. This is, in our opinion, 
made perfectly. plain by the fact that Beedle sKortly afterwards, to 
wit, on April 3, 1914, without the knowledge of Hall, acquired a lease 
on the tailings for himself, through negotiations with the représentative 
of the Argentum Mining Company at Colorado Springs, and by the 
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fact that Hall, according to his own testimony, 15 days after Beedle 
h ad obtained the lease, wrote this letter : 

"F. C. Beedle, Goldfield, Nevada — Dear Friend: Hâve the matter of the 
Belleville tailings in such shape that I think v?e shall soon be In a position 
to start opérations; am writing to you as I stated, to know what Interest 
you wish to tal^e with us and on what terms and conditions. Of course, you 
will understand that you corne in at the same prlce as ourselves, actual cost. 
We hâve two other propositions, of equal magnitude, under vi^ay, and there- 
fore shall be glad to hear from you as promptly as possible. I belleve we 
can ail do well on the Belleville tailings, under the condition of our option. 
Wlth kindest regards to yourself and family, I remaln." 

The inquiry tnade of Beedle in that letter by Hall, to know what 
interest he wished to take with Hall's company, and on what terms 
and conditions, taken as written, is perfect confirmation of the con- 
tention on the part of the appellee that no definite agreement ever had 
been entered into between them respecting the tailings. But Hall in 
his testimony undertook to explain the inquiry by saying in effect 
that he deliberately made it as a "decoy" for the purpose of getting 
"an expression from Mr. Beedle of his conduct." If the purpose be 
conceded, it is not of a character to appeal to the favorable consid- 
ération of a chancelier, for courts of equity always require of ail 
parties before them good faith and fair dealing. 

As will hâve been seen from the statement of the case, the com- 
plaint alleged, among other things, that both parties to the agree- 
ment were to use their joint efforts to secure the tailings, and if 
secured to work them jointly — sharing equally in the expenses and in 
ail profits arising from their treatment and réduction; that in pur- 
suance of that agreement the complainant communicated to the défend- 
ant Beedle the results of certain assays and tests which it had thereto- 
fore made of the tailings, and proceeded to enter into negotiations 
with the owners of them; that in January, 1914, complainant caused 
the tailings to be measured, sampled, assayed, and tested at an expense 
of about $750, and thereafter communicated to Beedle the progress 
of its negotiations therefor. 

Notwithstanding the foregoing allégations of the complaint, which 
was verified by Hall, and notwithstanding it appears from the évidence 
without conflict that Hall had promised to pay Lane $1,500 for his 
services as broker in the matter, had obtained quotations on tanks and 
for 15,000 feet of pipe, had caused the taihngs to be carefuUy meas- 
ured and sampled, sending 600 pounds thereof to Nevada City, and 
there worked and tested in many ways during a period of several 
weeks, there is, as said by the court below, nothing in the record even 
tending to show that Beedle was ever informed or consulted in respect 
to a single one of those proceedings on the part of Hall, except the 
statement of the latter in the interview at the Good Friend Hôtel in San 
Francisco, that Snell and Hoffman had gone to Belleville to sample 
the tailings, and that Beedle would be informed as soon as things were 
in shape. 

Whether or not such conduct on the part of Hall was sufficient, 
or any justification for the ignoring of him by Beedle in obtaining 
the lease for himself, it is unnecessary for us to décide. What we 
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hold is that the conduct of Hall, acting for. the appellant, was such as 
to preclude a court of equity from granting it any relief. 

[2] Moreover, it is not even contended that the évidence shows that 
there was anything spécifie or definite in respect to the alleged paroi 
agreement. We think it unnecessary to cite the many authorities that 
might readily be cited to show that the court below did not err in 
holding that in such a case it is essential that the évidence be clear 
and satisfactory, both as to the existence of the contract sought to be 
enforced, as well as to its terms, and in accordingly denying the de- 
cree for spécifie performance thereof. 

Entertaining thèse views, we need not make référence to any of 
the other points made and argued by counseL 

The judgment is affirmed. 



SHEA V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit October 6, 1919.) 

No. 3311. 

1. Cbiminal law ®=>863(1) — Additional iNSiRtrcTiON aftek stjbmission or 

CASE PEOPEB. 

The giving of an additional Instruction in a homicide case, after 
the jury had been out 30 hours, urging an agreement, If possible, on ac- 
count of the expense and defendant's right to a speedy trial, held not 
error, where the judge did not ask the jury how they stood and expressed 
no opinion on the merits. 

2. Cbiminal law ©=1151 — Refusax of continuance in discbetion of court. 

The refusai of a continuance in a criminal case Jield not réversible 
erroi' ; the matter being one of discrétion for the trial court. 

3. Cbiminal law <S=9785(16) — Instruction as to witness testiftinq falselt 

COERECT. 

The giving of an Instruction In a criminal case, expressly provided for 
by statute, that a witness wlllfully false in one part of bis testimony may 
be distrusted in others held not error ; the court foUowIng the language of 
Code Civ. Proc. Alaska, § 673, stating the pointa on which a jury should 
be instructed. 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

Criminal prosecution by the United States against John Shea. Judg- 
ment of conviction and défendant brings error. Affirmed. 

O. P. Hubbard, of Valdez, Alaska, and John F. Dore, of Seattle, 
Wash., for plaintiflf in error. 
William A. Munly, U. S. Atty., of Valdez, Alaska. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiiï in error was charged with 
the murder of Rance W. Book on November 14, 1917, at Cordova, 
Alaska. Some ten days prior to the homicide Book had married a 
woman who was the divorced wife of the plaintifï in error. She had 

^=3For other cases see eame topic & KBY-NUMBBR in ail Key-Numbered Digests S Indexes 
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gone to Seattle in October of that year and had met the plaintiff in 
error and agreed to résume the former relation, She returned to 
Cordova, intending, as she said, to sell her property and thereafter re- 
join the plaintiff in error at Seattle. About three weeks later the plain- 
tiff in error followed her to Cordova, and on the day on which he ar- 
rived he shot and killed the man whom she had married. The plaintiff 
in error was adjudged guilty of murder in the second degree. To re- 
verse that judgment he brings this writ of error. 

[1] Error is assigned to the following instructions given to the jury 
after they had deliberated for a time upon their verdict and were 
brought into court upon the court's order : 

"You bave now been out about 30 houra on thls case, and whlle I hâve 
no doubt that any différences between you are honest and sincère, I want 
to call your attention to the fact that In no case can absolute certainty be 
expected. • • * If a large number or majorlty are of a certain opinion, the 
.iuror dissenting should carefully consider whether hls doubt or différence 
from such opinion la a reasonable one, whleh raakes no impression upon 
the minds of so many men equally honest and equally intelligent as hlmself. 
Upon the question of the expense In the trial of thls case, I deem it proper 
to call your attention to the fact that this case has Involved a rery great 
expense upon the government. A large number of witnesses bave been ealled 
from their homes and business Important to themselves already for a consid- 
érable time; that they réside at Cordova, and a steamer is expected to pass 
through Valdez en route to Cordova within the next 12 hours, and there wlU 
probably not be another steamer for a week or more ; also, in connection with 
the matter of expense, I call your attention to the difficulty of getting quali- 
fled jurors In a case of this kind. In so small a community, after so many 
hâve been disqualifled, having already been calIed and excused on this case. 
We ail désire to see Justice administered, honestly and fairly. At the same 
time, Justice to both the government and défendant requires that It be not 
attended with too great outlay or expense. The défendant has already been 
in custody over six months, and Is entitled to hâve the case speedily deter- 
mined. I call thèse facts to your attention as matters for your careful and 
honest considération ; but I wish to Impress upon you that nothing that I 
hâve said should be understood as seeking to Influence the conscientious and 
honest opinion which you or any one of you, as reasonable men, may enter- 
tain. If you hâve a reasonable doubt of the defendant's guilt, as the same 
is defined to you In the instructions already given, you should acquit the 
défendant; if you hâve not, you should convict him, and the degree of the 
crime is a matter which should not cause you to entirely disagree and fail 
to reach a proper verdict." 

We are not convinced that the court in so instructing the jury com- 
mitted réversible error. In 16 C. J. 1091, it is said: 

"It is proper for the court, after the Jury bave deliberated for some time, 
to recall them to ascertaln why they cannot agrée, and to inquire as to wheth- 
er there is any likelihood of an agreement. Providlng nothing is said to 
coerce an agreement, or to indicate what verdict should be rendered, or that 
may be considered as an appeal to the jury to décide the case in some way 
even at the expense of honest convictions, the court may give the Jury fui> 
ther instructions or advice calculated to assist them in coming to an agree- 
ment, may call their attention to the time taken In the trial and the great ex- 
gense Incurred therein, or which would be Incurred by a retrial, may impress 
upon them the importance of the case, and urge them strongly to corne to some 
agreement." 

We do not think that the instruction hère in question was more 
coercive or more invasive of the province of the jury than the instruc- 
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tion to the jury in United States v. Allis (C. C.) 73 Fed. 182, which 
was approved in Allis v. United States, 155 U. S. 117, 15 Sup. Ct. 36, 
39 L. Ed. 91, where the court said: 

"It is a familiar practlce to recall a jury after they hâve been in délibéra- 
tion for aiiy lengtli of time for the pur]>ose of ascertaining what dlfficultles 
they hâve in the considération of the case, and of making proper efforts to 
assist them in the solution of those diffloulties. It would be startling to 
hâve such action held to be error, and error sufficieut to reverse a judgment." 

Again in Allen v. United States, 164 U. S. 492, 17 Sup. Ct. 154, 41 
L. Ed. 528, the court approved an instruction of the court in which the 
jury were told it was their duty to décide the case if they could con- 
scientîously do so, and that they should listen, with a disposition to be 
convinced, to each other's arguments; that in case the larger nurn- 
ber were for conviction, a dissenting juror should consider why, if his 
doubt was a reasonable one, it made no impression upon the minds 
of so many other men equally honest and equally intelligent with him- 
self . The court said : 

"It eertainly cannot be the law that each juror should not listen with déf- 
érence to the arguments, and with a distrust of his own judgment, if he 
finds a large majority of the jury taking a différent view of the case from 
■what he does himself. It cannot be that each juror should go to the jury- 
roora with a blind détermination that the verdict shall represent his opinion 
of the case at that moment, or that he should close his ears to the arguments 
of men who are equally honest and Intelligent as himself." 

In Suslak v. United States, 213 Fed. 913, 130 C. C. A. 391, this court 
reviewed and held proper instructions to the jury not dissimilar from 
those which are hère under review. 

The plaintiff in error relies upon Peterson v. United States, 213 Fed. 
920, 130 C. C. A. 398, in which we held certain instructions to the 
jury réversible error. In that case the court had inquired of the jurors 
as to how they were divided, and was informed that they stood five to 
seven ; thereupon the court said to the jury, among other things, "The 
government has a right * * * to a verdict without further expendi- 
ture of time and money," and in conclusion the court expressed the be- 
lief that the jurors could honestly corne to an agreement. We advert- 
ed to the fact that nowhere did the court make it clear that, however 
désirable it might be to avoid another trial and finally to terminate the 
prosecution, an agreement should not be reached in violation of the 
honest conviction of any one of the jurors. 

In the case at bar there was no inquiry as to how the jury stood. 
Early in their délibérations they had asked for an instruction as to 
the relative punishment of murder in the first degree and manslaughter. 
This indicates that the jury were dehberating only upon the degree of 
the crime of which they should find the défendant guilty. Upon that 
question the court gave the instruction which is principally relied on 
for reversai and said: 

"The degree of the crime is a matter which should not cause you to entirely 
dlsagree and fail to reach a proper verdict." 

But at the same time the court charged the jury that if they had a 
reasonable doubt of the defendant's guilt they should acquit hiirï, and 
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took pains to impress upon the jury that nothing that had been said 
should be understood as seeking to influence the conscientious and 
honest opinion which they or any one of them as reasonable men might 
entertain. 

[2] Error is assigned to the déniai of the motion of plaintiff in er- 
ror for a continuance. The affidavits in support of the motion stated 
that the plaintiff in error had resided at Seattle for many years, and 
that his gênerai réputation for peaceableness and orderly conduct was 
good; that a witness, Mary E. Book, was formerly his wife, visited 
Seattle, and registered at a hôtel in the name of Mrs. John Shea, and 
sent for him to corne and talk cver their différences and troubles with a 
view to renewing the marriage relation; that an adjustment of their 
différences took place, and Mary E. Book stated that she would return 
to Cordova, and sell her personal effects, and corne back to Seattle; 
and that those facts could be proven by four witnesses who were nam- 
ed; and the plaintiff in error made further affidavit that he was not 
possessed of sufficient means to bring the witnesses from Seattle, and 
was unable to pay the costs and expenses thereof . The affidavits fail- 
ed to State that the facts so sought to be proved could not be establish- 
ed by other witnesses procurable at or near the place of trial, and in 
fact the substance of what he stated would be proven as to his rela- 
tions with Mary E. Book were admitted by her on the trial. 

In Isaacs v. United States, 159 U. S. 487, 16 Sup. Ct. 51, 40 L. Ed. 
229, it was held that the action of a trial court upon an application for 
continuance is purely a matter of discrétion unless it is clearly shown 
that discrétion has been abused. In Crumpton v. United States, 138 
U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 958, it was held that it is a matter 
of discrétion with the trial court and not reviewable on writ of error 
whether, in a criminal case, a court will grant an application for process 
for witnesses and will delay trial pending the exécution of the pro- 
cess. And in Goldsby v. United States, 160 U. S. 70, 16 Sup. Ct. 216, 
40 L. Ed. 343, the court said : 

"The rlght to summon witnesses at the expense of the govemment is by the 
statute (Rev. St. § 878 [Comp. St. § 1489]), left to the discrétion of the trial 
court and the exercise of such discrétion is not reviewable hère." 

In view of thèse authorities, we think the ruling of the court below is 
not réversible error. 

[3] We are asked to take notice of an alleged error in the instruc- 
tions to the jury, notwithstanding that no exception was taken there- 
to. The court instructed the jury that a witness who is willfully false 
in one part of his testimony may be distrusted in other parts. There 
was no error in this. The court foUowed the provisions of chapter 65 
of the Code of Alaska, § 673, stating the points on which a jury are to 
be instructed, one of which is "that a witness willfully false in one part 
of his testimony may be distrusted in others." Similar instructions 
under similar statutes hâve been sustained in State v. Connors, 2>7 
Mont. 15, 94 Pac. 199, State v. Kyle, 14 Wash. 550, 45 Pac. 147, and 
People v. Sprague, 53 Cal. 491. 

We find no error. The judgment is affirmed. 
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MAGON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1919.) 

No. 3318. 

1. INDICTMENT AND INFORMATION ©=129(1) — JOINDER OP COUNTS EELATING TO 

8AME TRANSACTION. 

Counts charglng publlshlng an article in a foreign language tendlng to 
cause insubordination and refusai of duty in the milltary forces, and to 
discourage enlistments, and also contalning auarchlstic propaganda, of 
sendlng such article through the mails witbout flrst filing an English 
translation thereof with the postmaster, and of consplracy to commit 
Buch offenses, held properly joined lu the same indictment, under Rev. 
St. § 1024 (Comp. St. § 1690), providing for the joinder of counts relating 
to same transaction. 

2. Indictment and information <Ê=»125(5y2)— Fob conspiracy not duplioi- 

TOUS. 

A count in an indictment for conspiracy Is not dupllcltous, because the 
consplracy chargea is to viola te several separate and distinct statu tory 
provisions. 

3. Criminal law <©=»371(1) — Evidence of othek offenses admissible to 

BHOW intent. 

In a prosecution for unlawfuUy using the mails for cireulating sedi- 
tious and anarchistic matter, and for conspiracy to commit such of- 
fenses, speeches and other publications of défendants, unquestionably 
séditions and anarchistic, held admissible on the question of intent 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benjamin F. Bled- 
soe, Judge. 

Criminaf prosecution by the United States against Ricardo Flores 
Magon and Librado Rivera. Judgment of conviction, and défendants 
bring error. Affirmed. 

The indictment under whlch the plalntlffs in error were convleted in the 
court belov? contalned six counts, to the second of which a demurrer vvas sus- 
talned, and it is hère contended by thelr counsel that none of the others 
stated any criminal offense against either of the défendants thereto. 

In substance, the first count charges that the défendants, on or about March 
1, 1918, at the city of Los Angeles, did vyillfuUy, unlawfuUy, and feloniously 
conspire together to Write and cause to be written and published an article 
containing false reports and false statements whlch woiûd tend to interfère 
with the opération and success of the milltary and naval forces of the United 
States, promote the success of its enemies, cause and attempt to cause insub- 
ordination, disloyalty, rautiny, and refusai of duty in the military and naval 
forces of tie United States, and obstruct the recruiting and enlisting services 
of the United States, ail contrary to certain specifled provisions of the laws of 
the United States, whieh article would be printed, published, and clrculated 
in the Spauish language, without flrst filing an Engllsh translation thereof 
with the postmaster of the city of Los Angeles, and whlch article they would 
publlsh and cause to be published in the newspaper called "Regeneracion," 
and whlch article so published they would deposit and cause to be deposited 
in the post office establishment of the United States for mailing and dellvery, 
and which article the défendants intended should contaln indécent matter and 
language; that In pursuance of the sald consplracy the sald défendants dld, 
on or about March 16, 1918, publish and cause to be published in sald news- 
paper "Regeneracion" a certain manlfesto slgned by themselves, speciflcally 
set out in the flrst count in Spanish, with an Engllsh translation thereof, 

^ssFor other cases see same toplc & K£:T-KUMBER in ail Kejr-Numbered Blgests & Indexes 
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which manifeste was addressed to the members of the "Mexlcan Libéral 
Party," and "the anarehlsta of the whole world and the working men in 
gênerai," the substance of whIch manifesto was and Is strongly anarchistic, 
and was and Is In violation of the provisions of the acts of Congress known as 
the Esplonage Act (Act June 15, 1917, c. SO, tlt. 1, 40 Stat. 217 [Comp. St. §§ 
10212a-10212h]), the Trading with the Enemy Act (Act Oct. 6, 1917, c. lOfi, 
40 Stat. 411 [Ctomp. St. §§ 3115%a--3115%j]), and section 211 of the Pénal Code 
as amended (Act March 4, 1909, c. 321, 35 Stat. 1129, as amended [Comp. St. 
i 10381]). 

The third count charged that the défendants on March 16, 1918, at the city 
of Los Angeles, when the United States was at war, dld knowlngly, unlawful- 
ly, and felonlously cause and attempt to cause Insubordination, disloyalty, 
mutiny, and refusai of duty in the military and naval forces of the United 
States by then and there publishing and causing to be published ta the paper 
there printed and published known as "Kegeneraclon" the article set ont hi 
the first count of the indictment, which article, by such référence, was made 
a part of the third count. 

The fourth count charged that the défendants on the same day and at 
the same place did knowingly, unlawfully, and felonlously use and attempt 
to use the United States mails for the transmission of the said nonmailable 
matter by then and there depositlng and causing to be deposlted in the post 
office at Los Angeles, for delivery, the said newspaper "Kegeneraclon," ad- 
dressed to "Luz Esparza Staples, Guadalupe Co., Tex.," whlch paper con- 
tained the article set out in the first count, and was by such référence made 
a part of the fourth, with the further averment that it contained matter 
urging treason, insurrection, and fordble résistance to the laws of the 
United States. 

The flfth count made simllar charges against the défendants, with the 
additional averment that the said newspaper "Kegeneraclon" contained "an 
editorial respecting the goverument of the United States, the présent war, 
the policy of the United States, and the state and conduct of the war," and 
was printed, published, and circulated in the Spanish language "without first 
havlng flled with the postmaster at Los Angeles, Californla, In the form of 
an afiidavit, a true and correct and complète translation of the entire article 
aforesaid." 

The sixth and last count charged that the défendants at the time and place 
already stated did willfuUy, unlawfully, and felonlously deposlt and cause to 
be deposlted in the post oflice the said newspaper "Kegeneraclon," addressed 
to "Mrs. S. E. Raybon, 1107 Tampa St., Tampa Fia.," which paper contained 
certain indécent substance and language and whlch said newspaper was a 
publication of an indécent character, tending to incite in the minds of per- 
sons reading the same murder and assassination, and which said substance 
and language was so printed and published in said "Kegeneraclon" in 
the Spanish language, and is, with a true and correct translation thereof, set 
out in the first count, and, by référence, made a part of the slsth. 

J. H. Ryckman, Chaim Shapiro, and S. G. Pandit, ail of Los Angeles, 
Cal., for plaintifïs in errer. 

Robert O'Connor, U. S. Atty., and W. F, Palmer, Asst. U. S. Atty., 
both of Los Angeles, Cal. 

ROSS, Circuit Judge (after stating the facts as above). [1] It is 
clear that ail of the acts charged against the défendants were connect- 
ed together and concerned the same transactions, and were there fore 
of the same class of offenses. In such circumstances it is expressly 
declared by statute that they may be included in the same indictment, 
the statute being: 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected tc^ether, or for 
r.wo or more acts or transactions of the same class of crimes or offenses, which 
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may be properly jolned, instead of having several Indlctments the whole may 
be Jolned in one indictment in separate counts ; and if two or more indict- 
ments are found in such cases, the court may order them to be Consolidated." 
Kev. St. § 1024 (Comp. St. § 1690). 

See Blitz v. United States, 153 U. S. 308, 14 Sup. Ct. 924, 38 U Ed. 
725 ; Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 
1097; Glass v. United States, 222 Fed. 773, 138 C. C. A. 321; Side- 
botham v. United States, 253 Fed. 417, 165 C. C. A. 159. 

[2] It is contended for the plaintiffs in error that none of the 
facts alleged in counts 1, 3, 4, 5, and 6, constitute an offense against 
the United States, and complaint is also made of "the duplicitous char- 
acter of the indictment." We see nothing dupHcitous about it. The 
fact that the first count allèges a conspiracy to violate three separate 
and spécifie provisions of the fédéral statutes in no respect makes it 
duplicitous. There is but the one crime charged in that count, namely, 
conspiracy; the number of its objects is wholly immaterial. Froh- 
werk V. United States, 249 U. S. 204, 39 Sup. Ct. 249, 63 L.. Ed. 561, 
decided March 10, 1919, and cases there cited ; and see the numerous 

cases cited in Jelke v. Unitpd States, 255 Fed. on page 275, C. C. 

A. . In each of the other counts in question the charge is the un- 

lawful depositing in the post office establishment of tlie govemment of 
copies of the nonmailable matter specifically set out in the first count. 

[3] It is assigned as error that the trial court admitted in évidence, 
over the objections of the défendants, a speech made by the défendant 
Magon March 27, 1917, and published in his paper "Regeneracion" 
July 28, 1917, and in the like admission, over like objections, of a let- 
ter from one Emma Goldman, of date February 6, 1918, and likewise 
published March 6, 1918. The speech of the plaintiff in error Magon 
was dehvered at a meeting in the city of Los Angeles organized by 
the "International Workers' Défense League in Défense of Comrades 
Raul Palma and Ogilon Luna," who, it appears from the speech, were 
arrested by some members of the police of the city for views spoken 
by them "to the virorkers congregated at the Plaza." 

In the speech of Magon, which was admitted in évidence, he not 
only admitted that he is an anarchist, but boasted that "the words of 
the anarchists are words of truth and justice" ; that they — 

'hurt ail of those wbo live from the labor of others; our words hurt tho 
parasites, the useless and noxious beings who suck the blood of the people ; 
the clergyman, the bourgeois, and the ruler; thèse are the ones who are in- 
jured by our words. So much the worse for them, so much the better for us! 
That the country is at war, and that is why we cannot talk. Bully reason 
tliis!" 

In a very récent case, Mead v. United States, 257 Fed. 639, 642, 

C. C. A. , we had occasion to say that free speech in times of war 

is by no means the same thing as free speech in times of peace, and in 
a late case the Suprême Court held precisely the same thing in effect. 
In the same speech of the plaintiff in error Magon, which it is claimed 
was erroneously admitted in évidence, he further said, among other 
things : 

"We, the anarchists, cannot shut up; we shall not shut up. So long as 
injustice reigns, our voice shall be heard. • • • Go on, you haughty 
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overlords, swallow your order, for we, the anarchlsts, are not disposed to 
obey it; we cannot shut up, we will not shut up, and we shall speak, cost 
what it may. • • • Above your caprice is our right, right whlch we do 
not owe to you, but to nature, which lias endowed us with a mlnd to tliink, 
and in the défense of a right, understand it well, we are ready for anything, 
and to face it ail, be it the dungeon or the gallows. Don't forget that right, 
no matter how much you may mutilate it, no matter how much you may» 
crush it, no matter how much you may try to annihilate it, when it is perse- 
cuted the most, and when you are proudest of your triuniph, It roars its 
vengeance in dynamite belches lead from the barricade." 

The Goldman letter, written while the writer of it was imprisoned, 
published in the "Regeneracion" by Magon and circulated by the oth- 
er plaintiflf in error, was in advocacy of the same gênerai principles, 
and urged her "Dear Faithful Friends" to whom it was addressed, 
among other things, to spread her "Bolsheviki pamphlet in tribute to 
their great courage and marvelous vision and for the etilightenment of 
the American people," and concluded with thèse words : 

"Good-bye, dear friends, but not for long — if the spirit of the Bolsheviki 
prevails. Long live the lîolshevikl! May their flames spread over the world 
and redeem humanity from its bondage!" 

We think it does not admit of doubt that both the speech and the let- 
ter were properly admitted in évidence, as bearing on the intent with 
which the plaintiflf in error Magon published and the other plaintiflf in 
error aided him in depositing the publication in the mail. 

The judgment is affirmed. 



SOUTH BUTTE MINING CO. v. THOMAS et al.» 
(Circuit Court of Appeals, Ninth Circuit October 6, 1919.) 
No. 3256. 

1. Mines and minera.ls <®=>ie — Only known lodes excltjdbd feom places 

CLAIMS. 

Under Kev. St. § 2333 (Comp. St. | 4632), relating to placer claims, It la 
only veins or Iodes, the existence of which Is known at the time of appli- 
cation for the placer patents, that are excepted therefrom in the event 
they are not applied for and granted upon the additional payment re- 
Quired. 

2. CoNïEMPT <©=>20 — In disbegabdinq decree. 

Where the fédéral court quieted the title of a holder of a placer patent 
as against one who located a Iode claim within the limits of the placer 
patent, and sought to sustaln the location on the ground that the Iode 
was known at the time the placer patent was issjed, such decree is con- 
clusive on the Iode claimant, and for him to attempt to secure a Iode pat- 
ent from the I/and Department is contemptuous conduct, and cannot be 
excused on the ground that the issuanee of a Iode patent would destroy 
the effect of the decree quieting title, for the question ultlmately is one 
for the courts. 

3. CoNTEMPT <®=>28(1) — ^Lack op contumact as affecting sentence. 

The failure of the record to show contumacy on the part of the con- 
temnors is a proper clrcumstance to be considered in assessing the pun- 
islmient for contempt. 

^ss>For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests fi Indexes 
•Rebearlng denled January S, 1920. 
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Appeal from the District Court o£ the United States for the Dis- 
trict of Montana ; George M. Bourquin, Judge. 

Suit by the South Butte Mining Company against Thomas B. Thom- 
as and others. After a decree in its favor, complainant filed a péti- 
tion for a rule requiring défendants to show cause why they should 
not be punished for contempt. From a judgment dismissing the 
contempt proceedings, complainant appeals. Reversed and remanded. 

John A. Shehon, of Butte, Mont., for appellant. 
Thomas B. Thomas, of Oakland, Cal., pro se. 
Peter Breen, J. R. Jackson, N. A. Rotering, and H. K. Jones, ail of 
Butte, Mont., for appellees Bûcher and Wuerch. 
Mrs. Percy William Anstett, pro se. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appeal in this case is from the judg- 
ment of the court below that certain proceedings taken by the ap- 
pellees, and hereinafter specified, did not constitute a violation of an 
injunction theretofore granted by final decree of the same court in 
the suit of the présent appellant against the appellee Thomas, and 
dismissing the contempt proceedings that had been instituted against 
him and his grantees, the other appellees herein. 

The suit in which the injunction was awarded was brought by the 
présent appellant in the court below against the présent appellee 
Thomas, to quiet its alleged title to certain placer mining claims in 
the State of Montana which had prior to June 9, 1906, been patented 
to the predecessors in interest of the mining company, in which suit 
the then défendant Thomas filed in addition to his answer a cross- 
bill, alleging that within the boundaries of the patented placer claims 
he entered, on or about December 1, 1909, then being a qualified citizen 
of the United States, and made a discovery therein of a vein of 
mineral-bearing quartz or rock in place showing a well-defined wall, 
and immediately thereafter located the same under the name Résur- 
rection quartz Iode mining claim, specifically descrihing it and alleg- 
ing it to be the identical Résurrection quartz Iode mining claim of 
which complaint was made in the bill, and that within 30 days there- 
after he filed for record the certificate of such location, duly verified, 
as required by law. 

The cross-bill further alleged, upon information and belief, that 
at the time of the respective applications for the placer patents the 
said Résurrection vein or Iode was well known, and was of such a 
character as justified exploitation and the expenditure of money and 
time in developing the same, ail of which was well known to the 
predecessors in interest of the complainant at the time of their re- 
spective applications for the placer patents; that subséquent to De- 
cember 1, 1909, the cross-complainant performed the required annual 
work upon the said alleged Résurrection Iode claim, and in ail respects 
complied with the law relating thereto. Its prayer was that the bill 
be dismissed, and that the alleged title of the cross-complainant to 
the said Iode claim be quieted. That suit resulted in a decree for the 
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complainant, and was brought hère on appeal, where ît was affirmed ; 
the case being reported in 211 Fed. 105, 128 C. C. A. 33. 

[ 1 ] As shown by the opinion of this court, the évidence offered hy 
the mining company showed its title to the lands described in the bill 
by virtue of the placer patents, which were issued at différent dates, 
ail of which were prior in time to the location of the Iode daim, and 
the proof on the part of the then appellant Thomas consisted — 

"of a certlfled eopy of the certlflcate of location of the Eesurreetlon Iode elalm, 
recorded on January 7, 1910, and an amended statement of the location there- 
of, recorded January 28, 1910; a certlfled copy of the location notice of the 
Mornlng Star Iode clalm, of date July 2, 1877; a certlfled copy of the location 
notice of the Green copper Iode claim, of date January 1, 1891; a certlfled 
copy of the location notice of the Pay Streak Iode mining claim, of date 
August 2, 1881 ; also a map purportlng to show the location of thèse various 
Iode claims, and showing that the Pay Streak Iode claim covered a portion of 
the ground which was subsequently embraced within the Résurrection quartz 
Iode mining clalm ; that the Green copper Iode claim adjoined the end there- 
of, and that the Morning Star was distant therefrom." 

There was no évidence, other than the copies of the location no- 
tices of the three Iode mining claims mentioned, to prove that, at the 
time when the predecessors in interest of the South Butte Mining 
Company made applications for the placer patents, any veins or Iodes 
of quartz or other rociî in place bearing valuable minerai deposits 
were known to exist. In holding the évidence of the cross-complainant 
insufficient to overcome the case made by the placer patents, we said: 

"First, the application for the appellee's placer patent for the land within 
which the Résurrection clalm Is located is prior by 4 years to the Pay Streak 
location, and 14 years prior to the Green copper location; second, the mei-e 
fact that minerai Iode locations were made is not proof that the ground on 
which they were located contalned a vein or iode within the meaning of sec- 
tion 2333 of the Revlsed Statutes (U. S. Comp. St. 1901, p. 1433). A mère lo- 
cation of an alleged veln or Iode is not sufliclent to prove that a vein or Iode 
was known to exist. Migeon v. Montana Central Ry. Co., 77 Fed. 249, 23 C. 
C. A. 156. The Iode or vein which is known to exist, so as to be excluded from 
the patent, must be one which contains minerai of such extent and value as to 
justify expendltures for the purpose of extracting It. Migeon v. Montana Cen- 
tral Ry. Co., 77 Fed. 249, 23 C. C. A. 156; Caçey v. Thieviege, 19 Mont 342, 
48 Pac. 394, 61 Am. St Rep. 511." 

The statute which lies at the foundation of the case is section 2333 
of the Revised Statutes (Comp. St. § 4632), which reads as follows: 

"Where the same person, association, or corporation is In possession of a 
placer claim, and also a vein or Iode Included within the boundaries thereof, 
application shall be made for a patent for the placer claim, with the statement 
that it includes such veln or Iode, and in such case a patent shall issue for the 
placer claim, subject to the provisions of this chapter, includlng such vein or 
Iode, upon the payment of flve dollars per acre for such vein or iode claim, 
and twenty-flve feet of surface on each side thereof. The remalnder of the 
placer claim, or any placer clalm not embradng any veln or Iode clalm, shall 
be pald for at the rate of two dollars and flfty cents per acre, together with 
ail costs of proceedlngs ; and where a vein or Iode, such as is described in sec- 
tion twenty-three hundred and twenty, Is known to exist within the bounda- 
ries of a placer claim, an application for a patent for such placer daim which 
does not Include an application for the vein or Iode clalm shall be construed 
as a conclusive déclaration that the claimant of the placer clalm bas no right 
of possession of the vein or Iode claim; but where the existence of a vein or 
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Iode In a placer clalm fa not known, a patent for the placer claim shall convey 
ail valuable minerai and other deposits within the boundarles thereof." 

Long before the présent case arose this court had occasion to con- 
strue that section, in the case of Migeon et al. v. Montana Cent. Ry. 
Co., n Fed. 249, 23 C. C. A. 156, where we said of it: 

"This section of the statute was primarlly Intended for the heneflt and pro- 
tection of the loeators of placer daims. If a Iode Is Isnown to exist within the 
boundarles of a placer claim, the applicant for a patent must state that fact, 
and then, by paying $5 an acre for that portion of the ground, and $2.50 an acre 
for the balance, a patent will issue to him, covering tioth the Iode and placer 
ground ; but, if the Iode Is Isnown to exist, and is not included in the applica- 
tion for a patent, then it wlU be construed as a conclusive déclaration that 
the owner of the placer clalm has no right of possession, by virtue of his 
patent for the placer ground, to the vein or Iode. It matters not whether 
there is a Iode or veln actually within the limits, which subséquent develop- 
ments may prove, if it is not linown to exist at the tiine of the application, 
the patent for the placer claims will include such Iode or vein. In such cases 
the Suprême Court has repeatedly declared that it is not enough that there 
may hâve tteen some indications, by outcropplng on the surface, of the existence 
of Iodes or veins of rock in place bearing gold or silver or other precious 
metals to justify thelr désignation as 'known veins or Iodes' ; that, in order 
to meet that désignation, the Iodes or veins must be clearly ascertalned, and 
be of such extent as to render the land more valuable on that account, and 
justify their exploitation. Mining Co. v. Reynolds, 124 U. S. 374, 383, 8 Sup. 
et. 598, 603 [31 L. Ed. 466] ; U. S. v. Iron Silver Min. Co., 128 U. S. 674, 683, 
9 Sup. et. 195, 199 [32 L. Ed. 571]; Iron Silver Min. Co. v. Mike & Starr 
Gold & Silver Min. Co., 143 U. S. 394, 404, 424, 12 Sup. Ct. 543, 553 [36 L. Ed. 
201] ; Sullivan v. Mining Co., 143 U. S. 431, 12 Sup. Gt. 555 [36 L. Ed. 214] ; 
Brownfield v. Bler [15 Mont. 403] 39 Pac. 461, and authoritles there cited 
This construction as to the meaning of section 23.33 is, in our opinion, found- 
ed in reason, and is in harmony wlth the construction given by the courts 
to the other sections of the statute relative to the rights of loeators of mining 
claims upon the public lands of the United States. But, in any event, the 
rule, as above stated, Is now too well settled to be departed from. 

"The décisions of the Suprême Court upon controversies arlsing between 
minerai claimants on one side and parties holding town-site patents on the 
other are applicable to this class of cases. The doctrines therein announced 
are directly in line with the cases we hâve referred to. In such character 
of cases the court has repeatedly declared that, under the acts of Congress 
which govem such cases, in order to except mines or minerai lands from the 
opération of a town-site patent, it is not suflicient that the lands do in faet 
contaln minerais, or even valuable minerais, when the town-site patent takes 
effect ; but they must at that tlme be 'known' to contaln miueral of such ex- 
tent and value as to justify expenditures for the purpose of extracting them 
and, if the lands are not known at that tlme to be so valuable for miiiiug pur- 
poses, the fact that they hâve once been valuable, or are afterwards discovered 
to be still valuable, for such purposes, does not defeat or Impair the title of 
persons clalming under the town-site patent. Deffebach v. Hawke, 115 U. S. 
393, 404, 6 Sup. Ct. 95, 101 [29 L. Ed. 423] ; Davis' Adm'r v. Weibbold, 139 U. 
S. 507, 525, 11 Sup. Ct. 628, 635 [35 L. Ed. 238] ; Dower v. Eichards, 151 U. 
S. 658, 663, 14 Sup. Ct. 452, 454 [38 U Ed. 305]." 

As will be seen from the cases cited, it is only veins or Iodes the 
existence of which is known at the time of the application for the 
placer patents that are excepted therefrom, in the event they are not 
applied for and granted upon the additional payment required ; so that, 
even had the patents in question in ternis exempted therefrom ail 
veins or Iodes within their boundarles, known to exist at their date or 
at any other time after the application therefor, such attempted ex- 
260 F.— 52 
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tension of the statutory exemption would hâve been absolutely void 
and of no effect. Iron Silver Min. Co. v. Mike & Starr Co., 143 U. 
S. 394, 402, 419, 12 Sup. Ct. 543, 36 L. Ed. 201 ; Roberts v. Southern 
Pacific Co. (C. C.) 186 Fed. 934, 936. 

[2] But what the présent appellee Thomas and his coappellees, who 
derived whatever rights they hâve, if any, from him, undertook to do, 
according to the record, was — notwithstanding the final decree of 
the court helow^, affirmed by the judgment of this court, quieting the 
title conveyed by the placer patents to the whole of the ground covered 
by them — ^to make subséquent application to the Land Department for 
the government title to the aforesaid Résurrection Iode claim, upon the 
ground that it was a known Iode at the time of the application for the 
respective placer patents. It was that précise fact that Thomas had 
the opportunity to prove, and actually undertook to prove, in the 
suit to quiet the title to the whole of the property embraced by the 
placer patents, and which he wholly failed to do, as has been shown, 
resulting in the final decree against him. To permit him, or any of 
those claiming under him, to again litigate or assert that claim in 
any forum or department of the government, would, in our opinion, be 
a clear violation of the fundamental principle that the final decree of 
every court having jurisdiction of the parties and of the subject- 
matter is thereafter conclusive of ail matters so actually litigated and 
determined. 

The views of the learned judge of the court below, controUing his 
judgment hère appealed from, may be seen from the following ex- 
cerpt from his opinion: 

"In the Realty Co. Cases [D. C] 218 Fed. 963, and [D. C] 215 Fed. 999, this 
court referred to the dlscord between cases Involving placer patents and cases 
involving other land patents determined by the Suprême Court, and the grave 
conséquences to placer patentées. By thèse Suprême Court décisions in the 
former cases it is settled that, though a placer applicant submits proof of no 
known Iodes and pays for the entire area within the bounds of his claim the 
patent conveys no title to known Iodes within that area. Title to them re- 
mains in the United States. They are public minerai lands, open to future 
identification, location and patent, and of course subject to no lâches or limi- 
tations. The placer patent is valid, and to no estent void or voidable; the 
known Iodes being exceptions, réservations, exclusions, even as the Ulie in any 
graut or deed. Congress has vested the Land Department with exclusive 
jurisdiction, so far as flnallty is concemed, to détermine the character of 
public lands. No court décision thereon is blndlng upon sald Department. De- 
spite the decree in the instant case, the Land Department can détermine that 
the Iode is a 'known Iode' — can patent it And if It does so, not ex parte, but 
upon due notice and hearing, its décision is final, binding everywhere, and 
makes of said decree a scrap of paper. Vide the case flrst cited, wherein sub- 
séquent to placer patent issued by it, and within the patent's bounds, the De- 
partment issued 12 patents for Iodes by it determined to be 'known Iodes' l" 

The views so expressed we think erroneous, for two reasons : First, 
because they entirely overlook or ignore the conclusive effect of the 
final decree that has been alluded to; and, secondly, because of the 
notion thereby indicated that — 

"Despite the decree In the instant case, the Land Department can déter- 
mine that the Iode Is a 'known Iode' — can patent it. And if it does so, not ex 
parte, but upon due notice and hearing, its décision is final, binding every- 
where, and makes of said decree a scrap of paper." 
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Iron Silver Mining Ce. v. Campbell, 135 U. S. 286, 10 Sup. Ct. 765, 
34 L. Ed. 155, presented a case in ejectment, where both parties had 
a patent from the government ; the défendant to the action a patent 
for a placer claim, and the plaintiffs a patent for a Iode claim on the 
same ground. The case was tried in the lower court without a jury, 
resulting in findings of fact and a judgment for the plaintiffs. The 
findings and conclusions of the trial court were in part as foUows : 

"That the mlnlng ground and property described In the pleadlngs in this 
action -were a part of the public domain of the United States until the tltle 
thereof passed ont of the United States by the Issuing of patents, as hereln- 
after set forth. 

"That the sald patent of the Sierra Nevada Iode mining claim was issued 
to the said plaintiffs and thelr grantors and predecessors in iuterest at the 
time thereto stated, and by duly executed and recorded deeds of conveyance 
the tltle to the land mentioned and described in the said patent and the com- 
plalnt in this action has been conveyed to and is seized, owned, and possessed 
by the said plaintiffs, and was so seized, owned, and possessed by them at 
the time of the commencement of this action. 

"That on the 13th day of November, 1878, said William Moyer duly made ap- 
plication in the proper United States land office to be allowed to enter and pay 
for a patent for said William Moyer placer mining claim, being survey lot No. 

300 and minerai entry No. ; that on the 21st day of February, 18T9, said 

William Moyer was allowed to and did make entry in sald land office of the 
United States, and pald for the sald placer claim, and that on the 30th day 
of January, 1880, the said William Moyer placer patent was issued to the 
said William Moyer for the tract of land described in sald placer patent, and 
that by virtue of duly executed and recorded deeds of conveyance the sald de- 
fendant Company has become the owner of and seized of ail the right, title, and 
interest in and to the said tract of land described in and conveyed by the 
said placer patent. 

"That the ground described In sald patent of plaintiffs for the said Sierra 
Nevada Iode claim Is principally located or situated within the exterlor bound- 
aries of the tract of land described In said placer patent for the said Wil- 
liam Moyer placer claim and is a part of the same land, and the mapd 
introduced in évidence and contained in the bill of exceptions and record cor- 
rectly delineate the surface of the ground comprised within the exterlor 
boundary Unes o£ the said placer patent and the said Iode patent, respec- 
tively. 

"And the court flnds, as conclusions of law from the foregolng findings of 
fact, that it Is conclusively presumed and found, from the face of said Sierra 
Nevada Iode patent, that the said Sierra Nevada Iode claim had been duly 
discovered, located, and recorded, and owned by the said patentées in sald 
Sierra Nevada Iode patent and their predecessors in interest (the sald plain- 
tiffs) within the exterior boundaries of the sald tract of land described in 
said William Moyer placer patent, before the time of the sald application for 
the said placer patent, and the mining ground described In the said complalnt 
and conveyed by the said Iode patent is excepted out of the grant of the land 
described la and conveyed by the said placer patent" 

In reversing the judgment for the plaintiffs, the Suprême Court 
said, among other things : 

"The real principle on whlch the plaintiffs relied to establlsh the superlority 
of their claim for the Iode in controversy is that it was a known Iode, within 
the meanlng of the act of Congre-ss on that subject, at the time of the appli- 
cation for the Moyer patent, and therefore, by the act of Congress on that 
subject, the title to it did not pass to the grantee In that patent If the fact 
were proved that the Sierra Nevada Iode was a known Iode, within the 
Itmits of the placer patent obtained by Moyer at the time of bis application, 
the contention of the plaintiffs is Sound. But notwlthstandlng nearly ail 
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the testlmony, partlcularly ail thé oral testlmony found In the Mil of ex- 
ceptions, was Introduced for the purpose of proving the existence of tbis 
Iode, and that It was known to Moyer or his grantor, and in réfutation of 
that proposition, the court in Its flnding of facts makes no finding on that 
subject. It was obviously the opinion of the court, and it is the ground on 
which défendants In error support its judgment hère, that the patent issued 
by the government is concluslve évidence that such vein was known, so as 
to authorize the Land Department to issue a patent for it as being reserved 
out of the grant In Moyer's patent. 

"It is very singular that the patent to Campbell and others for the Sierra 
Nevada claim makes no référence to this réservation in Moyer's patent, and 
no statement that the existence of the Iode was known to anyhody at the 
tlme the Moyer patent was applied for or when it was granted. There is 
nothing on the face of this patent to show that there was any contest before 
the Land Department on this question of the existence of the vein, and the 
knowledge of it on which the validity of the patent is now supposed to rest. 
We hâve, therefore, the Junior patent, which is held to defeat the prior patent, 
with no reference to any contest between the difterent claiinants before tha 
land office, and we hâve the court, In deciding the présent case, while heariug 
the testlmony which would defeat or sustain that patent, utterly ignoring it, 
and maklng no finding upon the subject which the défendants in error believe 
to be involved In the issue. 

"The reason of this action by the court is very plaln. It proceeds upon the 
Idea that it Is conclusively presurned and found, from the face of the Sierra 
iVevada Iode patent, that the said Iode daim had been duly discovered, lo- 
cated, and recorded within the exterior boundarles of the land described In 
the said Moyer placer patent before the application for the said Moyer patent. 
As there is not a word said on the face of the Sierra Nevada iode patent on this 
subject, we must look for sonie Inference of law, rather than to the statement 
of facts, upon which this presumption conclusively arises. 

"That presumption of law, as explalned by counsel, Is that, since the law 
under which the Moyer patent issued reserved from its opération any known 
veta or Iode within the exterior boundarles, it Is presumed that, when the 
offlcers of the Land Department Issued the patent for the Sierra Nevada Iode, 
they made such mqulries into the question of the existence of this Iode, and 
its being known to the grantee la the Moyer patent, as authorized It to dé- 
cide that question, and that that décision is bluding and concluslve forever 
upon ail parties. We are not able to agrée with this statement of the 
law. • * » 

"We are not Ignorant of the many décisions by which It has been held that 
the rulings of the land offlcers In regard to the facts on which patents for 
land are issued are décisive in actions at law, and that such patents can only 
be Impeached In regard to those facts by suit In chancery brought to set the 
grant aside. But those are cases in which no prior patent had been issued 
for the same land, and where the party contesting the patent had no évi- 
dence of a superior légal title, but was compeUed to rely on the equity grow- 
ing out of frauds and mlstakes In Issulng the patent to hls opponent. 

"Where each party has a patent from the government, and the question is 
as to the superiority of the title under those patents, tf this dépends upon 
extrmslc facts not shown by the patents themselves, we thlnk it Is compétent, 
in any judicial proceeding where this question of superiority of title arises, 
to establish It by proof of thèse facts. We do not believe that the government 
of the United States, havlng issued a patent, can, by the authority of its own 
offlcers, Invalidate that patent by the issuing of a second one for the same 
property. If it be said that the question of the réservation of this vein as a 
known Iode under the law on that subject makes a différence In this respect, 
and that the land office has a right to Inqulre whether such Iode exlsted, and 
whether its existence was known to the patentée of the flrst patent, we answer 
that a patent, Issued under such clrcumstances to the clahuant of the Iode 
clalm, may possibly be such prima facie évidence of the facts named as will 
place the parties in a condition to contest the question in a court. 

"But we are of opinion that It is always and ultlmately a question of ju- 
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dicial cognizance. The flrst patent conferred upon Moyer the right to thls 
vein and to ail other velus witliin the limits of hls fifty acres of placer 
claim. There Is excepted from that grant any Iode existing and known at 
the time application was made for his patent. Whether such a Iode did ex- 
ist, and whether it was known to him, Is a question which he has a right to 
hâve tried hy a court of justice, and from which he cannot be excluded hy 
the subséquent action of the officers of the Land Department." 

If, as the court in that case distinctly adjudged, the fact as to wheth- 
er or not, at the time the placer claimants made their application for a 
patent, there was within the boundaries of their claim an existing 
vein or Iode, was a matter for judicial cognizance, and not a matter 
for the détermination of the officers of the Land Department, where 
both the placer and the Iode claimants had a patent duly issued by the 
government, manifestly ail the more is such fact of knowledge a ques- 
tion for judicial cognizance where the placer claimant has a patent and 
the Iode claimant has none. 

[3] For the reasons stated the judgment is reversed. The case is 
therefore remanded, and it foUows that the appellees must be adjudged 
guilty of contempt. The failure of the record to show contumacy on 
the part of the appellees cannot affect the judgment of this court, but 
is a circumstance proper for the considération of the court below. 



MORRIS V. JOHNSTON, Commandlng General, Camp Lewis. 

(Circuit Court of Appeals, NInth Circuit. October 18, 1919.) 

No. 3355. 

ESTOPPEL ©=62(5) — JnEISDIOTION TO SUBJECr RESIDENT ALIEN UNDEB SELEC- 
TIVE Draft Act not lost by estoppel oe waiver. 

Jurisdiction to subject a résident Canadian registrant to the draft 
held not lost by estoppel or waiver, because after his exemption under 
the flrst call, afterward revoked, he was sent back to Canada by the immi- 
gration authorlties as having unlawfuUy entered, where he returned on a 
permit and remained until after the Canadian-Americau Convention 
went into efCect 

Appeal from the District Court of the United States for the Western 
District of Washington; Edward E. Cushman, Judge. 

Habeas corpus by Bernard Patrick Morris against Maj. Gen. W. H. 
Johnston, Commanding General, Camp Lewis, Wash. Judgment de- 
nying writ, and petitioner appeals. Affirmed. 

This was an appeal from an order of the District Court of the United 
States for the Western District of Washington, Southern Division, on a 
writ of habeas corpus, denying the discharge of the appellant, who was held 
as a déserter by the mllitary authorlties at Camp Lewis, Wash. The facts 
material to be considered may be thus stated: 

The appellant, a British subject, born In Canada, August 21, 1890, entered 
the United States through the port of Marcua, Wash., in November, 1915, 
Btatlng to the immigration officiais that he was on the Seattle hockey team, 
and that he was coming to this country temporarlly to play a few games of 
hockey and would then return to Canada. He remained in the United States, 
and on June 5, 1917, he registered under the Sélective Draft Act (Act May 18, 

€=^01 other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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1917, c. 15, 40 Stat. 76 [Comp. St. 1918, H 2044a-2044k]), with local board 
No. 6, In the city ot Seattle, glvlng his résidence as 616 Seneca street, in that 
City, and was by that board given order No. 123 and sériai No. 1066. He flled 
his claim of exemption before that board on the ground that he was an alien, 
whlch claim was denied by the local board. On October 3, 1917, appellant 
was due to appear before the local board for physical examination ; his 
claim for exemption as an alien havlng been denied by that board, and his 
appeal not havlng been passed on by the district board. Before the hour 
fixed for the physical examination, appellant applied at the office of the dis- 
trict board and was informed that his appeal would be immediately acted upon, 
and on the same day his exemption was allowed, and the certiflcate of exemp- 
tion on form 159 was issued to him. 

Morris thereupon communlcated with Whltney, the chairman of the local 
board, and advised him that the district board had granted his exemption 
whereupon Whltney Instructed the arrestlag otticer to release him, but Instruct- 
ed Morris to appear at the office of the local board on the moming of October 
4th. When Morris reported, he was told by Whltney to report to the United 
States immigration offleer at Seattle, for the purpose of belng examined as 
to his right to remain in the United States. Morris reported to Sargent, the 
immigration offleer, and af ter examination as to belng unlawfuUy in the Unit- 
ed States and subject to arrest and déportation, he thereupon asked Sargent 
not to issue any warrant, stating that he would retum of his own accord to 
Canada. Sargent assented to thls, and dlrected Morris to report his retum 
to Canada to the United States immigration officer at Vancouver, B. C, and 
Morria reported to this offleer on November 3, 1917. On the same day he re- 
ported to the offleer in Vancouver, Morris applied for permission to leave 
Canada for a month and was granted a permit. This permit was extended 
from time to time, and on it Morris made several trips to the United States, 
the last of whlch appears to bave been made August 17, 1918. 

In December, 1917, the second draft, governed by a new set of rules, begaa 
Thèse régulations revoked ail exemptions and discharges made prior to De- 
cember 15, 1917, and provided that a questionnaire should be sent every man 
who had registered on June 5, 1917, who had not actually been indueted into 
the military service. A questionnaire was duly mailed to Morris at the 
address given by him, and which he had never changed by any communication 
to the local board. Thls questionnaire was recelved by Morris, and on its 
receipt he took it to the office of the local board and asked Whitney If he 
had to fin it out, and was Informed that the board held that It was his duty 
to do so. He then Informed Whitney that he was In the United States on a 
llmited time permit of the Canadian authoritles, and was informed by Whit- 
ney that he must flU out the questionnaire and coniply strlctly with the law. 
Morris protested, but flUed out his questionnaire and swore to it, and again 
claimed his exemption as an alien. The local board again denied the claim 
of exemption, and on January 9, 1918, Morris again appealed to the district 
board, which on January 16, 1918, granted his exemption and placed 1dm in 
elass V-F, résident alien, not enemy. 

Thls exemption of Morris as an alien, class V-P, continued in efCect down 
to July 28, 1918, when the Canadian-American Convention (40 Stat. 1624) went 
into efCect. Article 1 of thls convention provides that ail Canadian subjects, 
in the United States on the date the convention became effective, "shall, unless 
before the time llmited by thls convention they enllst or enroU in the forces oî 
their own country, or retum to the United States or Canada, respectively, for 
the purpose of military service, be subject to military service and entitled to 
exemption or discharge therefrom under the laws and régulations, from time 
to time in force, of the country in whlch they are." 

Article 2 of the convention provides : "Americans and Canadlans withln the 
âge llmlts aforesald who désire to enter the military service of their owu 
coimtry must enllst or enroU or must leave Canada or the United States, as 
the case may be, for the purpose of military service in their own country, be- 
fore the expiration of 60 days after the date of the exchange of ratifications 
of this convention, if llable to military service in the country in which they 
are at the said date, or, iî not so llable, then before the expiration of 30 
days after the time when liability shall accrue." 
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Acting nnder thls convention and the régulations issued for Its enforce'- 
ment, the local board, on September 28, 1918, reclassifled Morris and placed 
him In class A-1; malled him a notice of hls reclassifleation under the 
convention under date of October 3, 1918, and an order to report for physical 
examiuation on October 8, 1918. Morris testifled that he never received any 
of thèse notices and failed to report for examinatlon, and was thereupon re- 
ported to the state executive offlcer as a delinquent. That officer malled him 
an order to report for induction at Olympia on November 5, 1918, falling 
which he vvould become a déserter. Morris claimed that he did not get 
this notice, and, falling to report, was declared a déserter, and a reward 
ofCered for his arrest. On March 5, 1919, Morris was arrested as a déserter, 
taken before the local board, given an examinatlon, and committed to the 
mlUtary authoriUes as a willful déserter. 

Believing that he was illegally restrained, Morris on March 19, 1919, flled 
his pétition for a writ of habeas corpus, which was heard before Hon. 
Edward E. Cushman, District Judge, and an order was entered denying tbe 
writ, and an appeal was taken to this court. Subsequently the counsel for the 
respective parties entered into the foUowing stipulation: 

"It is hereby stipulated and agreed between the petitioner and respondent, 
by their respective counsel, that the sole question involved In this appeal Is 
whether the acts of the two executive agencles of the United States govern- 
ment, to wit, local board No. 6, Seattle, Washington, and the United States 
Commissioner of Immigration at Seattle, Washington, during the months of 
August to November 1917, inclusive, wlth respect to petitioner, canceled 
his registration and released and discharged said petitioner from ail duties 
and obligations whatsoever under the act of Congress of May 18, 1917, en- 
titled 'An act to authorize the Président to increase temporarily the mllitary 
establishment of the United States,' and ail acts, resolutions, and conventions 
amendatory thereof and supplementary thereto, and ail rules and régulations 
prescribed by the Président of the United States under the authority con- 
tained in said act. 

"It Is further stipulated and agreed that. If the acts of the two executive 
agencies of the United States as aforesaid dld not cancel said registration 
of petitioner and release and discharge him from ail duties and obligations 
whatever under the Sélective Service Act aforesaid, then he was, for the 
purposes of thls case, duly and regularly inducted into the military service, 
and was properly and legally in the custody of respondent herein, at the time 
of the flling of said pétition and the hearing of said cause." 

Both the pétition for the writ and the return are unduly prollx and contam 
much of the évidence instead of the ultimate facts. 

Albert Moodie, of Seattle, Wash., for appellant. 
Annette Abbott Adams, U. S. Atty., and Charles W. Thomas, Asst. 
U. S. Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and SAWTELLE. 
District Judge. 

SAWTELLE, District Judge (after stating the facts as above). Pre- 
termitting for the présent the question whether this court is bound by 
the stipulation entered into by counsel, we will consider the question as 
thus presented. 

The contention of the appellant is that the United States is estop- 
ped by the acts of Whitney and Sargent in causing Morris to leave the 
United States to escape déportation, and that because of such action 
the registration of Morris was canceled and he was released of ail 
duty to the United States. It is beyond question that Morris entered 
the United States illegally and that he was subject to arrest and dé- 
portation. It is equally beyond dispute that on June 5, 1917, when he 
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was registered, he was subject to ail rules and régulations made to 
exécute the Draft act. 

Section 5 of that act (Comp. St. 1918, § 2044e) provides: 

"That ail maie persons between the âges of twenty-one and thlrty, both 
inclusive, shall be subject to registration in accordance with régulations to be 
prescribed by the Président, • * • and ail persons so registered shall be 
and remain subject to draft into the forces hereby authorized, unless exempt- 
ed or excused therefrom as in this Act provided." 

It is thus clear that on June 5, 1917, Morris was, subject to the pro- 
visions of the act, liable to registration, and by the express terms of 
the act he remained subject to draft, unless exempted or excused there- 
from as provided by the act. There is no claim that he was exempted 
or excused, as provided in the act. The contention is that by the acts 
of its executive agencies the government of the United States has es- 
topped itself to demand compliance with its laws and absolved Morris 
of his duty to respect and obey them. The estoppel is sought to be 
based on the idea that Whitney and Sargent, by their actions, waived 
for the United States the undoubted jurisdiction of the local board 
over Morris, and that this jurisdiction, thus waived, is gone forever. 
The fact seems to be ignored or forgotten that Whitney had neither 
the duty nor the power to order the déportation of Morris. It is 
equally évident that Sargent had no duty to perform and no authority 
conf erred upon him by the Sélective Draft Act ; his duties and powers 
were derived from the immigration laws of the United States, and it 
was because Morris had violated thèse laws that he was subject to 
arrest and déportation. 

Corning hère in violation of the immigration laws conferred upon 
Morris no immunity from the requirement to register under the Sé- 
lective Draft Act. Ail that was necessary to impose upon him the duty 
of registering was that he was a résident of the United States, of mili- 
tary âge, and that he was such résident by his own act on June 5, 1917, 
is beyond question. Having thus registered, he became subject to ail 
the duties and responsibilities imposed by law upon résidents. His 
rights to exemption and discharge could then only be secured by the 
means and in the manner sanctioned by that act, and they were unaf- 
fected by any action which might be taken under other laws, unless 
such action put and kept him beyond the reach of the laws of the 
United States. No action of the immigration officer in the enforce- 
ment of the immigration laws went further than to send him back to 
Canada. He did not stay there, for on the very day that he reached 
Canada he applied for and obtained a permit by virtue of which he 
returned to the United States. 

It is a fundamental principle of estoppel, even between individuals, 
that the acts relied on to create estoppel must be donc by persons au- 
thorized or apparently authorized to do such acts, and in tibe exercise 
of duties or rights which clearly belong to them, and must be acted 
on by the party claiming the estoppel in good faith, and the situation 
must be such that it would be inéquitable to allow the right asserted 
by the party estopped to be then enforced. 
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Tested even by the principles of estoppel which apply between in- 
dividuals, the facts set up by petitioner fall short of showing a case in 
his favor. First, Whitney had neither authority nor duty to déport 
him. He was powerless as chairman of the local board to order his 
déportation. Neither he nor the board had any power or duty in regard 
to the enforcement of the immigration laws, and their jurisdiction was 
complète under the Draft Act. The petitioner had voluntarily put 
himself within its influence, and his rights and his duties, so far as 
military service due the United States are concemed, were to be weigh- 
ed and determined by the terms of that act and the instrumentalities 
created by it. 

It is also to be noted that the act of the immigration officer in caus- 
ing Morris to return to Canada in no wise forbade him to return to 
the United States in a proper manner, and that in spite of such com- 
pulsion to return to Canada we find him, on the very day he arrives 
there, making préparations for his légal return to the United States 
and returning at times to suit his convenience. 

The action in sending him to Canada did not deprive him of any 
means or opportunity to hâve his rights and duties determined by the 
Sélective Draft Act, and we find him cognizant of and using thèse in- 
strumentalities after his voluntary return, for when his questionnaire 
was answered and the local board again held his claim of exemption 
invalid, he again appealed to the district board and it again declared 
him to be exempt, and he again accepts and uses the certificate of ex- 
emption. Having thus claimed and used the exemption thus secured, 
he cannot now repudiate the authority whose protection he then sought. 
His situation then was of his own choosing ; he was claiming and re- 
ceiving the benefit of the exemptions of the Sélective Draft Act, and 
it was only when his situation was changed by the Canadi an- Amer- 
ican Convention, and he found the means provided by the Sélective 
Draft Act insufiicient to longer protect him in his claim of exemption, 
that he seeks to avoid his obligations to the law whose protection he 
had invoked and obtained. This lacks every élément of good faith. 

The enforced return of Morris to Canada and his return to the 
United States in a légal way in no wise changed to his hurt his rela- 
tions to his obHgations of military service to the United States. He 
had and exercised the same rights which he would hâve had if he had 
been permitted to remain, and he was subject to no duty or responsi- 
bility which would hâve been his, had he remained undisturbed in this 
country, and thus the claim that his status was changed to his hurt 
is shown to be without foundation. 

Counsel for appellant has called our attention to varions cases which 
discuss the doctrine of estoppel with regard to the title and claim of 
property, but he cites none where it has been decided that the govern- 
ment of the United States is estopped to use its governmental powers 
by the acts of its agents. Great stress is laid on the case of United 
States v. Willamette Valley & C. M. Wagon Road Co. (C. C.) 54 Fed. 
807. That case involved the title to certain lands granted by Congress 
in aid of a road, and sought to cancel certain patents issued by the 
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United States. Speaking of the doctrine of estoppel, as applied to the 
government of the United States, Judge Gilbert said : 

"The government la not ordlnarlly bound by an estoppel. While Individuals 
may be estopped by the unauthorlzed acts of thelr agents, apparently within 
the scope of their agency, the soverelgn power, behig the trustée of the 
people, Is rarely, If ever, bound by the acts of Its agents; but, whlle it Is 
true that for the neglect or the illégal or unauthorlzed acts of Its agents the 
government should not ordlnarlly be estopped to ehow the truth, there Is 
good authorlty, based upon sound reasonlng, to support the doctrine that 
v?here the government has acted by législative enactment, resolution, or 
grant, or otherwlse than through the unauthorlzed or illégal acts of its agents, 
and the parties dealing with the government hâve relied upon the same, and 
in good faith hâve so changed their relation to the subject-matter thereof 
that it would be inéquitable to déclare such action or grant illégal, the gov- 
ernment will be estopped." 

Thtis by the very authority cited by appellant it is shown that the 
government is not estopped by the unautihorized acts of Whitney and 
Sargent set up in his pétition. If this be true in a case where only 
property rights are involved, how much more must it be true where 
there is involved the right of the government to compel a résident 
to perform military duty while the country is engaged in war. 

The Sélective Draft Act, and the rules and régulations made under 
its authority, must furnish the only standard by which the powers of 
the government are to be measured, and the instrumentalities created 
by that act must be f ree f rom interférence by the courts until it clear- 
ly appears that the party complaining has been deprived of some right 
which flows to him f rom the constitution and laws of the United States. 

The court feels constrained to hold that the acts set up in the péti- 
tion, even if true, would furnish no ground for holding that the gov- 
ernment was estopped to assert any lawful power conferred upon it 
by the Sélective Draft Act, or release the appellant of the duties he 
owed under that act. 

The facts set up must be considered in the light of the conditions 
which surround them. This country was at war. It was marshaling its 
man power for the purpose of carrying on that war. Upon the instru- 
mentalities created by the Sélective Draft Act was devolved the duty 
of carrying out this purpose, and thèse instrumentalities were given 
power commensurate with the duty imposed upon them. They were 
intended to be the tribunals before which any person called on to ren- 
der military service could hâve determined the extent of the liability 
he was under to perform such service. The alien who chose to seek 
résidence hère had his rights declared by the act and the régulations, 
and had the right to appeal to thèse instrumentalities for their ascer- 
tainment and enf orcement. 

It was not declared or contemplated that any décision of any of thèse 
tribunals would create a vested status, which would not yield to chang- 
ed conditions of service or exemption, and the right of the government 
to change either the rules of exemption or to enlarge the classes of 
résidents who became liable to render thèse services was neither limited 
nor defined. 
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It is beyond question that the appellant was of military âge and did 
not choose to join the forces of his native land. He did choose to corne 
to the United States and make his résidence hère, and his claim of_ ex- 
emption had been rejected. By the terms of the Canadian-American 
Convention he was Hable to service in the United States, and itmust be 
held that he is accountable to its laws, and subject to the jurisdiction 
of the instrumentalities provided for their enforcement. 

The resuit is that the District Court did not err in its judgment and 
order, and its action is affirmed. 



ANZINE V. UNITED STATES. 

(areult Court of Appeals, Ninth Circuit. October 6, 1919. Rehearing Denled 

December 1, 1919.) 

No. 3300. 

1. Cbiminai- law <©=5338(3) — Evidence of keputation of place as house o» 

iix. fame admis,sible. 

In a prosecution for keeplng a house where prostitution is practice<i 
wlthln a prohlbited distance from a military post, where there Is other 
évidence tending to show that the house was a house of 111 famé, évidence 
of its réputation as such is admissible. 

2. DiSOEDEELY HOUSE <S=>16 EVIDENCE OF PHTSICIAN8 AS TO DISEASED CONDI- 

TION OF INMATE8 ADMISSIBLE. 

In a prosecution for maintaining a house of 111 famé, It was not error 
to admit the testlmony of a health physlcian as to the diseased condition 
of certain vyomen found at the house. 
8. Ceiminal law ©=»1177 — Sentence foe continuous offense chaeqed in 
sepabate counts not kevees1ble ekkor. 

That a défendant was convlcted and sentenced under separate counta 
for what was in fact but one continuous offense Is not réversible error, 
where the aggregate of the punishment imposed did not exceed that 
which might bave been imposed for a single offense. 

In Error to the District Court of the United States for the First Di- 
vision of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Criminal prosecution by the United States against Andrew Anzine. 
Judgment of conviction, and défendant brings error. Affirmed. 

Frank J. Hennessy and Sidney P. Robertson, both of San Francisco, 
Cal., for plaintifï in error. 

Annette Abbott Adams, U. S. Atty., and James E. Colston, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintifï in error was found guilty 
under five counts of an indictment charging him with maintaining a 
house of ill famé at 83 Eddy street, in San Francisco, in violation of 
section 13 of the act to authorize the Président to increase temporarily 
the military establishment of the United States, approved May 18^, 

^saFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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1917 (40 Stat. 83, c. 15 [Comp. St. 1918, § 2019b, Append.]), and the 
order of the Secretary of War made in pursuance thereof on July 
25, 1917. 

[1] Error is assigned to the admission of testimony to prove the 
gênerai réputation of the house maintained by the plaintiff in error. 
It is urged that at common law such testimony is hearsay and inad- 
missible, and that such is the rule in the fédéral courts. The décisions 
of the fédéral courts on the question are few and very briefly reported. 
In none of them is any ground of décision stated. In United States v. 
Gray, 2 Cranch, C. C. 675, Fed. Cas. No. 15,251, it was held that in a 
prosecution for keeping a disorderly house the gênerai character of 
tRe house is in issue and may be given in évidence ; but Judge Cranch 
was in doubt, and subsequently in United States v. Jourdine, 4 Cranch, 
C. C. 338, Fed. Cas. No. 15,499, the court held otherwise, and also 
beld otherwise in United States v. RolHnson, 2 Cranch, C. C. 13, Fed. 
Cas. No. 16,191, and United States v. Nailor, 4 Cranch, C. C. 372, 
Fed. Cas. No. 15,853. In 14 Cyc. 503, it is said: 

"Under common-law principles It would seem that évidence of tlie gênerai rép- 
utation of a house would be Inadmissible upon the issue of whether it is a 
bawdyhouse, and so a number of authorities hold ; but very many authorlties 
hold that the réputation of the house Is admissible." 

Among the leading cases applying the common-law rule are Henson 
V. State, 62 Md. 235, 50 Am. Rep. 204, State v. Plant, 67 Vt. 454, 32 
Atl. 237, 48 Am. St. Rep. 821, and Wooster v. State, 55 Ala. 217. In 
the latter case it was said: 

"The rule is that hearsay évidence — and such is the évidence of réputation 
— is inadmissible to establish any spécifie fact, capable of direct proof by wit- 
nesses speaking from their own knowledge; and when the rule is relaxed, it 
is from necessity alone." 

The court there recognized an exception to the rule against the ad- 
mission of hearsay testimony, and we think that within that exception 
properly comes évidence of the réputation of a disorderly house, and 
that the better doctrine is that testimony as to such réputation should 
be admitted for the value which it may bave in determining the ques- 
tion of the guilt or innocence of the person charged with maintaining 
the house in ail cases where, as hère, there is other évidence tending 
to establish that the house was a house of ill famé. In Wigmore ou 
Evidence, § 1620, the author says: 

"Nevertheless, having regard to the clrcumstances from which such a 
réputation arises, and the difflculty of obtalning other évidence in the ordi- 
nary way from unimpeachable witnesses, It seems unquestionable that rép- 
utation should be admitted as trustworthy and necessary évidence." 

In State v. Bresland, 59 Minn. 281, 61 N. W. 450, it was said: 

"Such évidence is not mère hearsay. Réputation is often admissible to 
prove a continued practice, when it would not be to prove a single act. It 
is often compétent évidence of a continuing condition, or a continued rép- 
étition of the same or similar acts or practlces, when It would be mère hear- 
say as proof of a single act or occurrence. Thus réputation is compétent évi- 
dence of good or bad character, or solvency or Insolvency, of custom, usage, 
etc. In ail thèse cases the continued nature of the fact to be proved and 
the necessities of the case render compétent évidence of réputation." 
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In lîne with thèse views are State v. Brunell, 29 Wis. 435; State 
V. Hendricks, 15 Mont. 194, 39 Pac. 93, 48 Am. St. Rep. 666; Hogan 
V. State, 76 Ga. 82; Betts v. State, 93 Ind. 375; Drake v. State, 14 
Neb. 535, 17 N. W. 117; O'Brien v. People, 28 Mich. 213; United 
States V. Johnson (C. C.) 7 Fed. 453. 

Error is assigned to the déniai of the motion for a new trial, one 
ground of which was that the verdict was not supported by évidence 
to show that the house maintained by the plaintiff in error was within 
five miles of any military camp, station, fort, etc. This absence of 
proof was not presented in any way to the court below prior to the 
motion for a new trial. It is so well settled that the ruling of the 
court below on a motion for a new trial is not assignable as error that 
we need cite no authorities. But the plaintiff in error contends that 
this court should take notice of this omission of évidence as a plain 
error, although no exception was taken in the court below. It is true 
that in rare cases the fédéral courts may, in the absence of an excep- 
tion, in the court below take notice of a plain error ; but this is per- 
missible only in cases where it is évident that serious injustice has been 
done to the rights of plaintiff in error. Hère no injustice has been 
donc. The jury doubtless knew, and the court below might properly 
take judicial notice, that a house at 83 Eddy street was less than five 
miles from the Presidio and Ft. Mason. 

[2] It was not réversible error to permit the physician of the city 
board of health to testify as to the diseased physical condition of cer- 
tain women found on the premises of the plaintiff in error. It is well 
settled that in prosecutions of this nature testimony is admissible to 
show the character of the inmates, as évidence tending to prove the 
character of the house (14 Cyc. 506), and the testimony so admitted had 
its value as tending in some degree to show the nature of the house 
maintained by the plaintiff in error. 

[3] It is contended that the court below erred in sentencing the 
plaintiff in error to imprilonment on each of the five counts of the in- 
dictment, the terms to run consecutively, and that he pay a fine of 
$100 on each count, for the reason that the offense with which he was 
charged was one continuous offense, and not susceptible of division in- 
to several offenses by counts charging the maintenance of a house of 
ill famé "during the month of August and on or about the 27th day 
thereof," "during the month of Septemher and on or about the Ist day 
thereof," and "during the month of Septemher and on or about the 
3d day thereof," etc. If it be conceded that the indictment charges but 
one continuous offense, and that for its punishment one count would 
bave been sufficient, it would follow that if the aggregate punishment 
which was imposed on the varions counts exceeded the punishment fix- 
ed by the statute, to wit, imprisonment for one year or a fine of $1,000, 
or both, it would be proper to remand the case to the court below, with 
instructions to arrest judgment, so far as it imposed punishment be- 
yond that which the statute permits. But hère the aggregate imprison- 
ment is less than one year and the aggregate fine is less than $1,000. 

In re Snow, 120 U. S. 274, 7 Sup. Ct. 556, 30 L. Ed. 658, cited by 
plaintiff in error, is authority for the proposition that, where separate 
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offenses chargea in an indictment constitute in realîty but one con- 
tinuous offense, instead of separate and distinct offenses, on a verdict 
of guilty on each count the court has no power to inflict punishment 
greater than that allowed for one offense. In that case the act under 
which the défendant was found guilty of cohabiting with more than 
one woman provided for a punishment by fine of not more than $300, 
or by imprisonment for not more than six months, or by both. The 
défendant therein was found guilty of having committed the act pro- 
hibited by the statute at three stated dates in three consécutive years. 
The court held that the crime charged was one continuous offense. 
We find no error. The judgment is affirmed. 



OAKSHETTB v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit October 15, 1919.) 

No. 3187. 

Poisons ®=>9 — Evidence in peosecution foe violation or Hareison Nab- 
coTic Act stjstaining conviction. 

In a prosecution for violation of Harrlson Narcotic Act Dec. 17, 1914, § 
2 (Comp. St. § 628711), by selling narcotic drugs, not m pursuance of 
written orders on the prescribed forms, évidence that défendant, al- 
though a physician registered under the act, Uid not dispense the drugs 
in good falth in the course of hls professional practice, whlch would bring 
him within exception (a) of the statute, but sold the same to gratlfy the 
appetite of the purchasers, was compétent and relevant, and such issue 
vraa properly submitted to the jury. 

In Error to the District Court of the United States for the Northern 
District of Georgia; William T. Newman, Judge. 

Criminal prosecution by the United States against J. C. Oakshette. 
Judgment of conviction, and défendant bringjs error. Affirmed. 

James L,. Anderson, of Atlanta, Ga., for plaintiff in error. 
Hooper Alexander, U. S. Atty., of Atlanta, Ga. 

Before WALKER, Circuit Judge, and FOSTER and GRUBB, Dis- 
trict Judges. 

GRUBB, District Judge. The plaintiff in error was tried and con- 
victed in the District Court of the Northern District of Georgia, for 
violations of the Harrison Narcotic Law (Act Dec. 17, 1914, c. 1, 38 
Stat, 785 [Comp. St. §§ 6287g-6287q]), under two Consolidated in- 
dictments. He first assigns, as error, in this court, that the District 
Court overruled a demurrer to the indictments upon which he was 
tried. The demurrer assailed the constitutionality of the Harrison 
Act, but the Doremus Case, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. Ed. 
493, has determined that question adversely to him. The demurrer 
also questioned the sufficiency of the indictments because they failed to 
négative the exceptions which are set out in section 2 of the act (Comp. 
St. § 6287h). This court has held that the government was excused 

®=»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 



OAK8HETTE V. UNITED STATES 831 

(260 F.) 

under sectîon 8 of the act (section 6287n), from negativing the excep- 
tions set out in section 2 of the act. Melanson v. United States, 256 
Fed. 783, — C. C. A. — . 

The plaintiff in error also complained of the District Judge's charge, 
in that it was not responsive to the only issue presented by the indict- 
ments. The indictments charged the sales to hâve been made by the 
plaintiff in error, not in pursuance of written orders, given by the pur- 
chasers, on forms prescribed by the Commissioner of Internai Revenue. 
The proof showed that plaintiff in error was a physician and had regis- 
tered with the coUector of internai revenue. He was authorized to ad- 
minister the prohibited drugs, without obtaining a written order, if 
they were administered "in the course of his professional practice," 
but not otherwise. The government çontended that the drugs adminis- 
tered by him were not administered in good faith, in the course of his 
professional practice, but to gratify the désire or appetite of the pa- 
tients or purchasers. The plaintiff in error çontended that they con- 
stituted legitimately médical treatment for his patients. The District 
Judge submitted the issue so made to the jury. 

The contention of the plaintiff in error is that it was not within the 
issues presented by the indictments, since they merely charged sales 
illégal because not in pursuance of written orders. The only prohibi- 
tions of the statute are (1) sales by unregistered persons and (2) sales 
by registered persons not in pursuance of written orders. The plaintiff 
in error could only be charged with having made the one kind or the 
other. As he had registered, he was not guilty of the first. If, hav- 
ing registered, he made sales or dispensed the drug without obtaining 
a written order, he was guilty of the second kind, unless because he 
came within one of the excepted classes. If he administered the drug 
only in the course of his professional practice, he came within one of 
the excepted classes, and was not guilty. If, however, he administered 
the drug, not in the course of his professional practice, then he did not 
bring himself within any of the excepted classes, and so came within 
the opération of the prohibition of section 2, against selling or dispens- 
ing, not in pursuance of a written order, and was properly charged 
with that offense. As a registered person he could hâve been charged 
with no other offense, since the act créâtes no other out of the act of 
selling or dispensing by registered persons. It does not make it a 
separate offense, for a physician to administer the drug when it is not 
done in the course of his professional practice. His doing so merely 
removes him from the classes exempted from the opération of section 2 
and leaves him subject to the punishment prescribed by section 2. 

Dispensing the drug, though by a physician, if not in the course of 
his professional practice, is in légal effect a sale, and, being one, can 
only be legally made in pursuance of an order form and the offense 
of doing it without one, is necessarily that of selling or dispensing, not 
in pursuance of a written order, in violation of section 2 of the act. 
The indictments properly so charged the offenses, and proof tending to 
show that the drugs were not disperised in the course of defendant's 
professional practice tended to sustain the charges, and the court prop- 
erly held that the issue so made was presented by the indictment and 
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properly submitted it to the jury. In the case of Melanson v. United 
States, 256 Fed. 783, 785, C. C. A. , this court said of the in- 

dictment : 

"The second count charged a Joint sale by the physician and drugglst with- 
out the use of the order form, requlred by the law to be used and flied in 
maklng sales, other than to patients in the regular practice of a physidan 
on prescription, or by Personal administration." 

A conviction under the second count of the indictment in that case 
was sustained upon proof like that in this case, tending to show that 
the défendant physician administered the prohifeited drugs, under the 
guise of treatment, but in fact to gratify the appetite of his supposed 
patients. 

Plaintiflf in error also complains that the évidence was insufficient 
to convict him. That there is évidence in the record from which the 
jury might well hâve inferred that the plaintifï in error administered 
the drug, not in good faith to cure his patients or alleviate their prés- 
ent suffering, but to satisfy their craving, as addicts, for the drug, is 
clear from the constant quantities over periods of as much as three 
months, during which the record shows it was fumished to a number 
of persons by défendant. The sufficiency of his explanations as to 
why he failed to reduce the amounts, especially as to those he testified 
he was attempting to cure of the drug habit by the method of réduc- 
tion, was for the jury to détermine. 

There being no error in the record, the judgment of conviction is 
affirmed. 



BAENDER v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 6, 1919. Behearing Denled 

December 1, 1919.) 

No. 3285. 

CotTNTERFEITING <g=>16 CBIMINAL INTENT INFERBED FBOM POSSESSIOW OF C0T7N- 

TERFEIT DIES. 

Under Criminal Code, § 169 (Oomp. St. § 10339), making It an offense 
for any person without lawful authorlty to bave in his possession any die 
In likeness or similitude as to the design or Inscription of any die desig- 
nated for making United States coins, a criminal intent is to be inferred 
from sucb unlawful possession, and need not be averred in the indictment. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of Califomia; M. T. Dooling, 
Judge. 

Criminal prosecution by the United States against Charles L. Baend- 
er. Judgment of conviction, and défendant brings error. Affirmed. 

Charles L. Baender, of Oakland, Cal, and Nathan C. Coghlan, of 
San Francisco, Cal., for plaintiff in error. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
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GILBERT, Circuit Judge. The plaintiff in error pleaded guiltv and 
was sentenced upon an indictment which charged that at a date and 
place named he did then and there unlawfully, willfully, knowingly, 
and feloniously and without lawful authority hâve in his possession 
six complète steel dies, each of which was then and there in the like- 
ness and similitude as to the design and the inscription thereon of a 
die designated for the coining and making of the genuine Indian head 
design gold coins of the United States, that had theretofore and are 
now coined at the mints of the United States, and known as and called 
$5 pièces or half eagles. The plaintiff in error by writ of error seeks 
to review the judgment, and he contends that the judgment is void for 
the reason that the indictment fails to allège an offense against thé 
United States, in that it contains no averment that the plaintiff in er- 
ror had possession of the dies with the intent to defraud, or to use the 
same in making counterf eit coins. The statute under which the indict- 
ment is brought is Act March 4, 1909, c. 321, § 169, 35 Stat. 1120 
(Comp. St. § 10339), which provides that : 

"Whoevor, without lawful authority, shall hâve in his possession any such 
die, hub or mold, or any part thereof, or shall permit the same ta be used for 
or in aid of the counterfeiting of any of the coins of the United States here- 
inbefore mentloned, shall be fined," etc. 

Act Feb. 10, 1891, c. 127, § 1, 26 Stat. 742, which was in force prior 
to the enactment of the act of 1909, had denounced as unlawful the 
possession of the prohibited dies, etc., with intent to fraudulently or 
unlawfully use the same. In amënding the law by the later act, the 
report of the committee on revision shows that the words "with intent 
to fraudulently use the same" were "intentionally dropped from the 
statute"; the committee believing that a person who has in his pos- 
session dies which may be used for counterfeiting any coin shall be 
required to show that his possession is lawful, and that the government 
should not be required to prove that he has them in his possession with 
the intent to use them fraudulently and unlawfully for counterfeiting. 
Congress evidently intended that the unlawful possession of such dies 
should be sufficient évidence to warrant a conviction, unless the ac- 
cused could explain the possession to the satisfaction of the jury. 

The statute hère involved has analogy to Act Jan. 17, 1914, c. 9, 38 
Stat. 275, amënding Act Feb. 9, 1909, c. 100, 35 Stat. 614 (Comp. St. 
1918, §§ 880O-8801f), and providing that possession of imported opium 
shall be deemed sufficient évidence to warrant conviction, unless the 
défendant shall explain the possession to the satisfaction of the jury. 
Under tliat statute convictions hâve been sustained on proof of pos- 
session; the courts ruling that the statute provides for a presumption 
of prima facie proof of the offense which, while sufficient to sustain a 
verdict of guilt, may or may not be sufficient to satisfy the jury of 
tlie guilt of the accused, applying the doctrine of Luria v. United States, 
231 U. S. 9, 34 Sup. Ct. 10, 58 L. Ed. 101, where it was held that the 
establishment of a presumption from certain facts prescribes a rule 
of évidence, and not one of substantive right, and that if the infer- 
ence is reasonable, and opportunity is given to controvert the presump- 
tion, it is not a déniai of due process of law. United States v. Yee 
2G0 F.— 53 
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Fing (D. C.) 222 Fed. 154; United States v. Ah Hung (D. C.) 243 
Fed. 762; Gee Woe v. United States, 250 Fed. 428, 162 C. C. A. 498. 
It is true that, in ail cases in which a spécifie intent is made part of 
the offense by the statute creating it, it must be alleged, but in cases 
where the act includes the intent it is stifficient to charge the offense in 
the language of the statute, and the intent will be inferred. 22 Cyc. 
329; King v. Philipps, 6 East, 464; People v. Butler, 1 Idaho, 231: 
People V. O'Brien, 96 Cal. 171, 31 Pac. 45; State v. McBrayer, 9è 
N. C. 623, 2 S. E. 755; Commonwealth v. Hersey, 2 Allen (Mass.) 
173, 180. In the case last cited it was said : 

"When by the common law, or by the provision of a statute, a partlcular 
Intention is essential to an offense, or a crimlnal act is attempted, hut not ac- 
complished, and the evil Intent only can be punished, It is necessary to allège 
the intent with distlnctness and précision, and to support the allégation by 
proof. On the other hand, if the offense does not rest merely in tendency, 
or in an attempt to do a certain act with a wlcked purpose, but consists in 
doing an unlawful or crlminal act, the evil intention ■wiU be presumed and 
need not be alleged, or, if alleged, it is a mère formai averment, which need 
not be proved." 

In enacting the statute under which this indictment is brought, Con- 
gress intended that it should express ail the éléments of the crime, 
and that the prosecution, having shown the unlawful possession by the 
accused, should not be required to prove what was in the latter's mind 
as to future use of the things so possessed, and that a criminal intent 
is to be inferred from the unlawful possession. 

It is well settled that under the section of the statute which makes 
unlawful the forging of coins it is unnecessary to allège an intent. 
United States v. Otey (C. C.) 31 Fed. 68; United States v. Russell 
(C. C.) 22 Fed. 390; United States v. Peters. 2 Abb. (U. S.) 494, Fed. 
Cas. No. 16,035. But counsel for the plaintiff in error attempts to dis- 
tinguish the présent case by asserting that the offense which is hère 
charged is not an act of the accused, so that intention may be imputed 
to it. To this we cannot agrée. To hâve possession is to maintain in 
physical control, and it implies both will and action on the part of the 
possessor. Kaye v. United States, 177 Fed. 147, 100 C. C. A. 567, is 
not in point. That case arose under the statute of February 10, 1891. 

The plaintiff in error admitted by his plea in the court below the 
truth of the indictment. We hold that the indictment is sufficient to 
sustain the judgment. People v. White, 34 Cal. 183 ; Sutton v. State, 
9 Ohio, 133; Reg. v. Harvey, 11 Cox, C. C. 662. 

The judgment is affirmed. 
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CHICAGO, M. & ST. P. EY. CO. v. McCAULIi-DINSMORE CO. * 
(Circuit Court of Appeals, EIghth Circuit. September 22, 1919.) 

No. 5314. 
Oabbiees ®=»180(1) — Limitation or liability ; liabilitt fob loss of intbb- 

BTATE CAEBIEK8. 

Under Interstate Commerce Act, § 20, as amended by Cummins Act, § 
1 (Comp. St. § 8604a), providing that an Interstate carrier of property 
shall issue a blll of ladlng therefor and be llable for any loss or damage 
to the property eaused by it or any other carrier when carrled under a 
tlirough bill of ladlng, and that no contract limltlng such llability shall 
be valid, a provision of such blll of ladlng flxing the carrler's llability 
at the value of the property at the place and time of shipment is a limi- 
tation, and Is invalid, and not enforceabla 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action at law by the McCaull-Dinsmore Company against the 
Chicago, Milwaukee & St. Paul Railway Company. Judgment for 
plaintiff (252 Fed. 664), and défendant brings error. Affirmed. 

F. W. Root, of Minneapolis, Minn. (Nelson J. Wilcox, of Chicago, 
m., on the brief), for plaintiff in error. 
J. O. P. Wheelwright, of Minneapolis, Minn., for défendant in error. 

Before HOOK and STONE, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

STONE, Circuit Judge. Action for loss of interstate shipment of 
grain. The facts were stipulated. The shipment was made under a 
bill of lading or shipping contract wherein it was provided that : 

"The amount of any loss or damage for whlch any carrier is llable shall 
be computed on the basls of the value of the property at the place and tIme 
of shipment under this bill of ladlng, Including frelght charges, if paid." 

The contract was in a form like that included in the legally pub- 
lished tariffs filed with the Interstate Commerce Commission, which 
tariffs provided, among other things, a rate of transportation based 
on and controUed by said form of bill of lading, and that, in cases 
where the shipper was not agreeable to shipping under the terms of 
such form, then a higher rate was to be charged. The fair market 
value of the shipment at destination at the time when it should hâve 
been delivered, with interest, and less freight charges, was $1,422.11. 
The railway has paid thereon $1,200.48, the' value at origin at time 
of shipment. From a judgment for the différence the railway has 
taken its writ of error. 

The controversy is over the différence, and the sole question hère 
presented is whether the origin value or the destination value should 
govem where the shipment was under such a form of interstate bill 
of lading. At the time of this shipment the so-called Cummins Amend- 
ment of March 4, 1915 (38 Stat. 1196, c. 176 [Comp. St. § 8604a]), 

' r 
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contained the law in this respect governing form of contracts for în- 
terstate shipment. That statute provided : 

"Tliat any common carrier, rallroad, or transportation company eubject 
to the provisions of thls act recelvlng property for transportation from a 
point in one state or terrltory or the District of Columbia to a point in an- 
other State, territory. District of Columbia, or from any point in the United 
States to a point in an adjacent foreign eountry shall issue a receipt or bill 
of lading therefor, and shall be liable to the lawful holder thereof for any 
loss, damage, or Injury to such property caused by it or by any common car- 
rier, rallroad, or transportation company to whlch such property may be de- 
livered or over whose Une or Unes such property may pass wlthln the United 
States or wlthln an adjacent foreign eountry when transported on a through 
bill of lading, and no contract, receipt, rule, régulation, or other limitation 
of any character whatsoever, shall exempt such common carrier, rallroad, or 
transportation company from the Uabillty hereby Imposed; and any such 
common carrier, rallroad, or transportation company so receiving propejrty for 
transportation from a point in one state, territory, or the District of Columbia 
to a point In another state or territory, or from a point in a state or terri- 
tory to a point in the District of Columbia, or from any point in the United 
States to a point in an adjacent foreign eountry, or for transportation whoUy 
wlthin a territory shall be liable to the lawful holder of said receipt or bill 
of lading or to any party entitled to recover thereon, whether such receipt or 
MU of lading bas been Issued or not, for the full actual loss, damage, or in- 
jury to such property caused by it or by any such common carrier, rall- 
road, or transportation company to which such property may be delivered or 
over whose Une or Unes such property may pass wlthln the United States or 
within an adjacent foreign eountry when transported on a through bill of 
lading, notwithstanding any limitation of Uabillty or limitation of the amount 
of recovery or représentation or agreement as to value in any such receipt or 
blU of lading, or In any contract, rule, régulation, or in any tarifC flled wlth 
the Interstate Commerce Commission; and any such limitation, without re- 
spect to the manner or form in which it is sought to be made is hereby de- 
clared to be unlawful and void: Provided, however, that if the goods are 
hldden from vlew by wrapplng, boxing, or other means, and the carrier Is 
not notlfled as to the character of the goods, the carrier may require the 
shipper to speclflcally state in writing the value of the goods, and the carrier 
shall not be liable beyond the amount so speclflcally stated, in whlch case 
the Interstate Commerce Commission may establish and maintaln rates for 
transportation, dépendent upon the value of the property shlpped as speclfl- 
cally stated in writing by the shipper. Such rates shall be published as are 
other rate schedules : Provided further, that nothing in this section shall de- 
prive any holder of such receipt or bill of lading of any remedy or right of 
action whlch he has under the existing law." 

The railway seeks to avoid the application of this provision by con- 
tending that it, in the présent instance, has not sought to limit its 
Hability, but has, on the contrary, defined liability for the full, actual 
loss, and has by its tarifïs thus crystallized the method of arriving 
at the actual loss. We deem such contention unsound. There was 
no uncertainty as to the time or place of estimating value under the 
rule of common law — it was the destination. The évident purpose of 
the provision in the bill of lading was not to introduce certainty, but 
to avoid the rule existing at law, for the obvions object of escaping 
â higher valuation which would often arise at destination. Such a 
provision is unquestionably a limitation, since it forbids application 
of the established rule. 

The rail\yay also says: 

"The rule, as we contend, was that, in the absence of contract, destination 
•value would apply, but that it was not unlawful to agrée upon origin value." 
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Whether the parties could so agrée at the common law is not ma- 
terial. The Cummins Amendment was not concerned alone with pre- 
venting contracts already illégal under the common law, but with pro- 
hibiting ail agreements having the effect defined by that statute. Con- 
gress passed this act to remedy the defects in the Carmack Amend- 
ment (Act June 29, 1906, c. 3591, § 7, pars. 11, 12, 34 Stat. 595 
[Comp. St. §§ 8604a, 8604aa]), as developed in the case of Adams 
Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 
314, 44 L,. R. A. (N. S.) 257, and intended thereby to fully and finally 
prevent ail limitations of this character. Congressional Record, 63d 
Congress, 3d Session, Vol. 52, pp. 5446-5451. 

The judgment is affirmed. 



SOUTHERN PAC. R. CO. v. MUENTER et aL 

(Circuit Court of Appeals, Nlnth Circuit October 6, 1919.) 

No. 3286. 

IirrEBNAI, EEVENUE <©=37 — WHAT CONSTITUTES "LOSS ACTUAI.I.T STJSTAINED" IW 
DETEKMINING INCOME STATED. 

A sum set aslde annually on Its books by a corporation as the pro rata 
amount for that year of the discount at which it sold an Issue of bonds, 
to be distrlbuted throughout their term, is neither a "loss actually sus- 
tained" during the year, nor "interest paid," and may not be deducted 
la determinlng net income for that year, under Corporation Excise Tax 
Act Aug. 5, 1909, § 38 (2). 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; William C. Van 
Fleet, Judge. 

Action by the Southern Pacific Railroad Company against August 
E. Muenter, formerly Collector of Internai Revenue, First District 
of California, and Justus Wardell, présent Collector. Judgment for 
défendants, and plaintiff brings error. Affirmed. 

E. J. Foulds, of San Francisco, Cal., for plaintiff in error. 
Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst. 
U. S. Atty., both of San Francisco, Cal., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The court below sustained a demurrer 
to the complaint brought by the plaintiff in error to recover certain 
items of corporation income tax paid under protest upon its net in- 
come for the years 1909, 1910, and 1911. The complaint alleged that 
during the years 1906, 1907, and 1908 the plaintiff in error borrowed 
various sums of money, and as security therefor issued and sold in- 
terest-bearing bonds, each of the par value of $1,000, drawing in- 
terest at 4 per cent, per annum, and maturing on the Ist day of Jan- 
uary, 1955, which bonds it was necessary to sell at a discount. The 
Amount involved in the action is the sum of $1,392.22, income tax 

@=}For other cases see same topic à KBY-NUMBBR In ail Key-Numbered Dlgests fi Indexe* 
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upon reserved sums of money which the plaintiff in error had set 
aside as the pro rata amount of the discount for the years in ques- 
tion, distributed over the entire period until the maturity of the 
bonds; the plaintiflf in error contending that the discount is to be 
regarded as a portion of the interest which it pays upon the loans. 
The question presented is whether or not money so reserved and set 
aside by book entries to meet the final payment of the discount could 
be deducted from net income of the corporation under the Income 
Tax Law of 1909. 36 Stat. 112, c. 6, § 38. That act, so far as it 
pertains to this question, provides that the net income upon which the 
tax is to be assessed is ascertained by deductîng from the gross in- 
come, second, ail losses actually sustained within the year and not 
compensated by insurance or othenvise; third, interest actually paid 
within the year on its bonded or other indebtedness. 

The plaintiflf in error refers to Baldwin Locomotive Works v. Mc- 
Coach (D. C.) 215 Fed. 967, and the same case on appeal, 221 Fed. 59, 
136 C. C. A. 660, as sustaining its contention. In that case the bonds 
were 31-year bonds, and the assessor thought it proper to deduct ^/si 
of the total discount from the gross income of each taxable year. The 
controverted question in the case, however, was whether or not the 
corporation could deduct for the year 1910 the total discount upon 
the bonds which it had sold at 5 per cent, discount. The court held 
that a book charge because of the sale of an issue of bonds at less 
than par is not a part of the "expenses actually paid within the year 
out of income," so as to be deducted from gross income. There was 
no discussion of the question whether ^/ai part of the total discount 
deducted for the year had been deducted lawfully, as that déduction 
was not involved in the controversy. 

We think the présent case is determined adversely to the plaintif? 
in error by the plain language of the statute. The money set apart 
upon the books each year until the maturity of the bonds to meet the 
loss which came from selling the bonds below par was the application 
of a prudent and proper system of business, and was a wise provision 
for the future; but it was not the payment of interest, nor did it 
represent a loss actually sustained within the year. The money was 
not in fact paid out. Notwithstanding the books of the plaintiff in 
error, the money is still in its possession and subject to its control. 
A System of bookkeeping will not justify the government in claim- 
ing taxes, nor will it justify the taxpayer in claiming exemption from 
taxation. The facts must control. Baldwin Locomotive Works v. 
McCoach, 221 Fed. 59, 137 C. C. A. 660; Mitchell Bros. v. Doyle 
(D. C.) 225 Fed. 437. 

The judgment is affirmed. 
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WESTERN FUEL CO. T. GARCIA. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1919.) 

No. 3195. 

Mastee and sebvant ®=5200 — Winchman and stbvedobe as fellow seev- 

ANTS. 

A stevedore, helplng to unload coal from the hold of a ship, and 
the winchman and hàtchtender, also engaged In the same work, held fel- 
low servants. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; M. T. DooUng, Judge. 
On rehearing. Reversed. 
For former opinion, see 255 Fed. 817, C. C. A. . 

Ira S. Lillick and Hartley F. Peart, both of San Francisco, Cal., for 
appellant. 

Henry Heidelberg and Chris M. Bradiey, both of San Francisco, 
Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The case was stated when last under con- 
sidération hère (255 Fed. 817, C. C. A. — ^), which statement need 

not be repeated. The numerous preceding and conflicting décisions of 
both fédéral and state courts with respect to the provisions of state 
statutes at variance with the gênerai maritime law in suits for Person- 
al injuries were finally disposed of by the décision of the Suprême 
Court in the case of Southern Pacific Co. v. Jensen, 244 U. S. 205, 37 
Sup. Ct. 524, 61 Iv. Ed. 1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 
900, so that we think it unnecessary to make further référence to those 
cases. The Jensen Case grew out of the alleged wrongful death of a 
person, a right of action for which was given by a state statute. The 
later case in the same court of Chelentis v. Luckenbach S. S. Co., 247 
U. S. 372, 38 Sup. Ct. 501, 62 L. Ed. 1171, grew out of personal in- 
juries not resulting in death, but in neither of those décisions of the 
Suprême Court was the slightest distinction made between cases for 
wrongful death and those for personal in jury not resulting in death. 

It is clear, we think, that no such distinction exists, and that a right 
of action not given by admiralty, but by a state statute, while enforce- 
able in a court of admiralty under the law as established by the Su- 
prême Court in the cases above cited, and by other of its décisions there 
referred to, will be enforced only in accordance with the recognized 
principles of the maritime law. Regarding that question we are en- 
tirely satisfied of the correctness of our former décision in the prés- 
ent case. The error into which we then fell grew out of our not treat- 
ing the deceased, Souza, and the winch driver and hatchtender, through 
whose négligence the accident occurred, as fellow servants. That 
they were such fellow servants, for which reason the appellant cannot 
be held responsible, was decided in a similar case by this court in 
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The Hoquiam, 253 Ped. 627, 165 C. C. A. 253. See, also, the similar 
décision of this court in the case of Oison v. Oregon Coal & Naviga- 
tion Co., 104 Fed. 574, 44 C. C. A. 51, and the cases there cited. 

We see no escape from the conclusion that the judgment appealed 
from must be reversed, with directions to the court below to dismiss 
the action, at the cost of tlie libelant ; and it is so ordered. 



WILSON et al. V. UNITED STATES.* 
(Circuit Court of Appeals, Elghth Circuit. October 14, 1910.) 

No. 5148. 

1. Ceiminai. i^w <S=351(2) — Evidence of cibcumstances or aeeest. 

In prosecution for Introducing Intoxicating llquor from wlthout the 
State into thiat part of Okiahoma wlileh was formerly Indian Terrltory, 
évidence that, when défendants were arrested with liquor in their posses- 
sion, they denied having arms in thelr possession, but an automatic waa 
found in the motorcar in whlch they were transporting the liquor, was 
admissible as an incident of the arrest. 

2. Criminal zaw iS=»507(4) — Officeb not an accomplicb. 

In a prosecution for introducing intoxicating liquor from wlthout into 
that part of the state of Okiahoma which was formerly Indian Terrltory, 
where an officer of the govemment stationed at Joplin, Mo., whose duty it 
was to ald in the enforcement of the liquor law, testified that défendants 
were in Joplm on the day preeediug their arrest, and that they procured 
liquor there, a requested instruction that the offlcer's testimony should be 
considered with caution, and was not suiflcient wlthout corroboration to 
convlct, was properly refused. 

In Error to the District Court of the United States for the Eastern 
District of Oitlahoma. Ralph E. Campbell, Judge. 

T. C. Wilson and another were convicted of introducing intoxicat- 
ing liquor from outside the state of Okiahoma into that part of the 
state which was formerly Indian Terrltory, in violation of Act March 
1, 1895, c. 145, and they bring error. Affirmed. 

William Pfeifïer, of Okiahoma City, Okl., for plaintifF in error. 

Cliff V. Peery, Asst. U. S. Atty., of Muskogee, Okl. (W. P. McGin- 

nis, U. S. Atty., of Muskogee, Okl., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 

HOOK, Circuit Judge. Wilson and Provine were convicted and 
sentenced for introducing intoxicating liquor from outside the state of 
Okiahoma into that part of the state which was formerly Indian Ter- 
rltory. Act March 1, 1895, c. 145, 28 Stat. 693. 

The contention that there was no substantial évidence that the large 
quantity of bottled liquor found in their possession in an automobile 
in the prohibited district was brought by them from outside the state 
is so devoid of merit that we need not review it. Against Provine 

@=9For otber cases see senne toplc & KBY-NUMBER in ail Key-Numbered Dlgests à Indexe* 
•Rehearing denied February 10, 1920. 
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it was overwhelming, and as to Wilson there was plainly enough to 
sustain the verdict against him in an appellate court. 

[1] Complaint is made that the government was allowed to show 
that when the arrest was made the accused denied having arms in their 
possession, that they were required to keep their hands up, and that 
the officers found an automatic in the car. There is nothing sub- 
stantial in this, nor prejudicial. Though perhaps not so closely con- 
nected with the htigated act, the déniai of arms, and yet possession, 
was an incident of the arrest. 

[2] An officer of the government stationed at Joplin, Mo., whose 
duty was to aid in the enforcement of the law charged to hâve been 
violated, gave testimony tending to show the présence of the accused 
and their automobile in Joplin on the afternoon of the day preced- 
ing their arrest, and that they got the carload of liquor there. The 
accused asked that the jury be instructed that the officer's testimony 
should be considered with caution, and that, though compétent, it 
was not sufficient, without corroboration, to convict. The court rightly 
denied the request. Evidently the rule as to the testimony of accom- 
plices was in the mind of counsel, but even as to that the request went 
too far ; besides, the government officer was far f rom being an ac- 
complice. 

There are other assignments of error, most of which do not con- 
form to the rules of this court. We hâve examined ail that seemed to 
suggest something serious, but hâve found nothing to disturb the 
resuit below. 

The sentences are affirmed. 



PARAMOUNT HOSIERT FORM DRTING CO. v. MOORHBAD KNIT- 

TING CO. 

(Circuit Court of Appeals, Third Circuit. October 13, 1919.) 

No. 2433. 

Patents <S=>328 — Process of orying and shapinq hosiery articles invaud. 
Tlie Collls patent, No. ] .204,945, for a process for flnlshlng and shaping 
hosiery articles, hek! invalid, as covering notliing more than the function 
of an apparatus, not patentable in vlew of the prior art. 

Appeal f rom the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Suit in equity by the Paramount Hosiery Form Drying Company 
against the Moorhead Knitting Company. Decree for défendant (251 
Fed. 897), and complainant appeals. Affirmed. 

Robert F. Rogers, of New York City, Charles H. Howson, of Phil- 
adelphia, Pa., and Edmund H. Parry, of Washington, D. C, for ap- 
pellant. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
for appellee. 
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Beforc BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. In the court below the appellant sued 
the appellee for an alleged infringement of two patents, numbered 
1,114,966 and 1,204,945, granted to it as assignée of one George Col- 
lis, on October 27, 1914, and November 14, 1916, respectively. The 
last patent was issued on a division of the application for the first. 
The earlier patent will hereafter, for convenience, be referred to as 
"the apparatus patent," and tlie later one as "the process patent." Gen- 
erally speaking, one covers an apparatus for simultaneously drying and 
finishing hosiery articles, in the sensé of stretching, shaping, smoothing, 
and creasing, and the other a method for accomplishing Ihe same pur- 
pose. 

In the court below, the claims in suit of both patents were held to be 
invalid, and a decree dismissing the bill was entered. The appellant 
has acquiesced in the decree so far as its effect was to invalidate the 
apparatus patent, and appeals from only that part which dismissed the 
bill as to the process patent. Infringement is not seriously denied. 
Some question as to an estoppel was presented in the court below, and 
decided adversely to the appellant, as was likewise decided adversely 
to the appellee a counterclaim interposed by it. The appellant has 
abandoned its claim that the appellee is estopped to deny the validity 
of the process patent, and the appellee has not appealed from the de- 
cree dismissing its counterclaim. The only question, therefore, to be 
considered on this appeal, is the validity of the process patent. 

The original application for the apparatus patent was filed on June 
27, 1911. After a rather stormy career in the Patent Office, a patent 
containing 45 claims was issued on October 27, 1914. Three days be- 
fore its issue a division of the original application was filed, which 
eventuated on November 14, 1916, in the process patent, containing 5 
claims, the last 3 of which are in the suit. The learned judge of the 
court below accepted the month of September, 1910, as the date of the 
CoUis invention. We shall do likewise. Passing for the moment the 
exact State of the art at the time CoUis made his alleged invention, 
we will refer briefly to what CoUis assumed that he had invented. 

It had been for many years the custom to remove as much as possi- 
ble of the moisture, with which dyed or bleached hosiery and other 
similar textile articles become saturated in the dyeing or bleaching 
process, by means of a centrifugal machine known as a "whizzer," and 
to finish the drying by drawing the articles over wooden forms or 
boards and then depositing them in dry boxes. The latter were com- 
partments supplied with interior heating coils and fans to insure cir- 
culation of the air. After the articles had been thus thoroughly dried, 
they were removed from the boards, and finally shaped, smoothed, and 
given the crease necessary to make them marketable, by placing them 
in a press and there subjecting them to pressure for various periods 
of time, dependiftg upon the character of press used. The apparatus 
described in the Collis patents was designed to, and in practice actual- 
ly did, accomplish the ultimate drying and finishing in one opération. 
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Without referring to the supplemental housing or casing described 
in the patents (which is of no materiality in this case), the Collis ap- 
paratus consists of hollow métal forms, similar in shape to the wooden 
forms before mentioned, and internally heated by steam or other 
means. Over thèse the wet hosiery article is drawn. The forms are 
narrow relatively to their width, and hâve their opposite narrow edges 
substantially sharp. The forms being heated internally, the hosiery 
mounted on them is dried, and the sharp edges produce the before- 
mentioned finish. The utility of the apparatus of the first patent, and 
the advance which its use in the art of finishing hosiery made, was 
fuUy recognized by the court below, and is not, as indeed it could 
not very well be, disputed. The court below found, however (and, as 
before stated, the appellant accepts such finding), that Collis was not 
the first to conceive and practically develop the apparatus covered by 
his patent, and therefore the apparatus patent was held to be invalid. 
Indeed, as appears from the opinion of the learned judge of the court 
below, appellant abandoned during the trial any claim to the validity 
of that patent. 

The patented prier art, as Collis admitted during the prosecution 
of his application for the apparatus patent, exhibits several examples 
of hollow métal forms designed to dry hosiery and textile articles by 
the application of internai beat. The évidence also abundantly demon- 
strates that, long prior to the earliest date claimed for the Collis inven- 
tion, internally heated métal forms with sharp edges, to produce the 
necessary creases, had been designed and used, although not patented, 
by several concerns for the finishing of silk gloves and silk hosiery. 
The proof of the prior uses of an apparatus similar to, if not identical 
in ail respects with, that covered by the patent, in a suit instituted by 
the présent appellant against one Walter Snyder and the Walter Sny- 
der Company, was so overwhelming as to cause the appellant to vol- 
untarily abandon that suit, although the forms manufactured and sold 
by the alleged infringers unquestionably inf ringed the Collis apparatus 
patent. 

The process patent, in the language of the spécification, describes 
the method sought to be covered by it as f oUows : 

"A method of treatlng hosiery articles, conslstlng In heatlng, from wlthln, 
and to a predetermlned fabrlc-drylng température, a metallic form havlng 
Its sldes relatively narrow In cross-sectlon and converglng Into substantially 
reduceii, erease-producing edges; then superposlng upon said form a hosiery 
article and subjecting the same to the action of beat imparted internally 
thereto by the form for producing a substantially ûattened and creased 
article." 

Notwithstanding the invalidity of the apparatus patent because of 
anticipation, it is sought to avoid a like resuit as to the process patent 
on the theory that, although it was old in the finishing of silk gloves 
and silk hosiery to smooth and crease them on internally heated metal- 
lic forms with sharp edges, and although the prior art exhibited inter- 
nally heated métal forms for the diying of hosiery, the method or pro- 
cess of simultaneousiy drying (in the sensé of extracting the excess 
moisture acquired during the dyeing or bleaching process and not re- 
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moved by the "whizzer" and ordinary evaporation) and finîshîng (in 
the sensé of stretching, smoothing, and creasing) hosiery through the 
use of internally heated metallic forms, with crease-producing edges, 
had not been conceived by any one before CoUis. 

It will be noted that the court below based its judgment that the pro- 
cess patent was invalid, both upon the ground that it covered nothing 
more than the function of the patented apparatus, and that the bef ore- 
mentioned prier use of the forms covered by the apparatus patent an- 
ticipated the method or process of the process patent. If it be true, as 
appellant contends, that thèse sharp-edge, crease-producing forms of 
the prior art were not designed or used for drying hosiery in the sensé 
before mentioned, although capable of performing that function, but 
only for fînishing and creasing silk gloves and hosiery from which ail 
moisture had been extracted, and which it was necessary to again 
dampen before the fînishing, and that the process patent was not, there- 
fore, anticipated by their prior use (Carnegie Steel Co. v. Cambria 
Iron Co., 185 U. S. 403, 424, 22 Sup. Ct. 698, 46 L. Ed. 968), it is ap- 
parent that the invention of that patent, if any there is, résides simply 
in taking that part of the prior art which exhibits apparatus for dry- 
ing wet hosiery and coupling it with that part of the prior art which 
used the same forms, différent only in that their edges were sharp, to 
produce the necessary crease or finish on articles which had already 
been dried. 

We shall not pause to consider whether this constituted patentable 
invention ; or whether the use of the prior art crease-producing forms 
to finish textile articles which had already been dried, but which prop- 
er practice required should again be moistened, in order that they 
could be properly finished, was the practicing of the process or method 
of the Collis process patent, or whether the process patent can relate 
back to the date of the filing of the original application for the appara- 
tus patent, and thus avoid anticipation due to the use of Ermentrout's 
forms, because we think that the decree of the court below must be 
affirmed on the other ground, namely, that the process patent covers 
merely the function of the apparatus described and covered by the 
apparatus patent. In this connection, it may be well to briefly review 
some of the circumstances surrounding the acquisition of the Collis 
application by the appellant, and some of the events that transpired 
thereafter. 

It appears that one Ermerirout, of Reading, Pa., having seen a cir- 
cular put out by a concern known as the Curtin-Hebert-Anthony Com- 
pany, which had before the earliest date claimed for the Collis inven- 
tion manufactured and sold internally heated, sharp-edged, crease- 
producing métal forms, to certain concems engaged in manufacturing 
silk gloves and silk hosiery, began in the autumn of 1911 the manu- 
facture of internally heated hosiery forms, substantially identical with 
those shown in the two Collis patents. They were designed to be used 
for the same purpose as the forms of the patent. Some of them found 
their way into the factory of the Paramount Hosiery Company, and 
worked so well that the officers of that concern determined to purchase 
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Ermentrout's business and a limited patent, relating to a spécifie type 
of coupling between the form and a steam supply pipe, which he had 
secured. A company was subsequently formed for the purpose of 
carrying on the business which had been begun by Ermentrout. In 
the course of selling some of such forms, the original Collis applica- 
tion, which was then pending in the Patent Office, was discovered. 
The appellant thereupon, on December 24, 1913, in order to protect it- 
self, purchased the same for a compara tively small sum, and thereafter 
prosecuted the original application and the subséquent division there- 
of. It was not until the following June, although the application had 
then been pending for three years, that the division was suggested. 
In the meanwhile, the prior art, so far as it was accessible to the Patent 
Office, had been quite thoroughly reviewed, and the slight field of in- 
vention left open to Collis made manifest. In the early or middle part 
of 1914, Walter Snyder, who was engaged in manufacturing laundry 
machinery in Philadelphia, began the manufacture of drying forms 
for laundry purposes, and subsequently extended his business to the 
manufacturing of thèse forms for hosiery manufacturera. 

In 1916, the présent appellant began suit against Snyder and the 
Walter Snyder Company, alleging that the forms which were thus 
being manufactured by them infringed the apparatus patent in suit in 
this case. That suit was voluntarily discontinued under the circum- 
stances before mentioned. Most of the forms manufactured by the 
appellant are distributed to those who use them, under license agree- 
ments which provide for the payment of certain royalties, based on 
the amount of hosiery articles dried on the forms. The appellee had 
acquired, under such an agreement, a number of the appellant's forms. 
Subsequently it acquired some of the forms manufactured by the Wal- 
ter Snyder Company, and used both in its business. After the appel- 
lant àbandoned its suit against the Snyder Company, it began this suit, 
basing the alleged infringement upon the appellee's use of the forms 
which it had purchased from the Snyder Company. It is thus appar- 
ent that the appellant is attempting in this suit by means of the process 
patent to secure a monopoly in the use of an apparatus which admit- 
tedly could not be the subject-matter of a valid patent at the earliest 
date at which it is claimed that Collis invented it, because the only 
way shown in the patent, or otherwise, for practicing the method cover- 
ed by the process patent, is the use of the particular apparatus describ- 
ed and covered by the apparatus patent. The process is, in reality, 
nothing but the use of the apparatus. That is manifest by référ- 
ence to the before-quoted portion of the spécification of the process 
patent, as well as the following extract therefrom, viz. : 

"From the foregoing, it will be seen that the procédure foUowed, In treallng 
hosiery articles under my Improved method, is first to effect a heatlng (from 
■within and to a predetermined drying température) of a hollow form, prefer- 
ably constructed of métal, and having its sides narrow in cross-section and 
converging into substantially reduced-edge portions; then manually stretch- 
ing a hosiery article longitudinally thereon and retaining the eame on tho 
form for the fabrlc-drying period, during which the fabric of the article is 
simultaneously drled, shaped, and creased at two oppositely disposed portions, 
and then removing or strlpping the article from the form." 



846 260 FEDERAL BBPOETBB 

Moreover, the apparatus patent spécifies, and in fact daims, the 
fonction of the apparatus as the simultaneous drying, creasing, and 
finishing of the textile article mounted on the exterior thereof. It 
is impossible for us to perceive how this process can be considered in 
any other light than the mère function of the apparatus. The inév- 
itable resuit of any other conclusion would be to give validity to a 
patented process which consists solely in the use of an apparatus which 
cannot be the subject-matter of a valid patent. 

It would serve no useful purpose, and would unduly burden this 
opinion, to review the authorities which hâve dififerentiated between 
the mère function of a machine or apparatus and a patentable process, 
which could be practiced by the use of the apparatus or machine, and 
to attempt to distinguish those cases from this. It is sufficient, we 
think, to refer to Buscb v. Jones, 184 U. S. 598, and particularly to 
the remarks of Mr. Justice McKenna on page 607, 22 Sup. Ct. 511, 
46 L. Ed. 707. In the case at bar, the dependence is the process upon 
the apparatus, and not the apparatus upon the process, just as the pro- 
cess in that case was dépendent upon the press. It is equally true that 
the process in this case is as clearly the whole value, the sole purpose 
of the apparatus, as in that case "the process was the whole value, the 
sole purpose of the press." We are accordingly of the opinion that 
the claims in suit of the process patent cover nothing but the mère 
function of a machine or apparatus, and hence are invalid. 

The decree appealed from is therefore affirmed, with costs. 



COEONET PHOSPHATE CO. v. UNITED STATES SHIPPING CO. 
(District Court, S. D. New York. March 14, 1917.) 

1. Pleading <S=>8(2) — On pleading foeeign law, substance must be set ottt. 

In pleading a forelgn law or ordinanee, It Is not sufliclent to state the 
pleader's conclusion as to Its effect, but Its substance at least must b© 
set out. 

2. SHIPPING i®=s>51 — Défenses to suit fob bbeach or chabtee. 

In a suit for breach of a charter to carry tonnage, it is not a défense 
that the owner had the right to flU the ship with other merchandise, which 
could not be obtained. 
S. SHIPPING <g=51 — Défenses in suit fob bbeach or chabtbb. 

In a suit for breach of a charter to carry merchandise, It is not a dé- 
fense that contracts which Ilbelant had for sale of the merchandise had 
been caneeled. 

4. Admiralty ©=61 — Pleading mattee in mitigation of damages. 

In admiralty, matter In mitigation of damages should not be pleaded 
In the answer. 

5. SHIPPING <S=»51 — CONSTEUOTION OF PENALTY CLAUSE OF CHABTEE NOT LIMIT- 

ING eecovebt fob DEFAULT OF OWNEE. 

A provision of a charter party, "Penalty for nonperformance of this 
agreement, proved damages not exeeedlng estimated amount of freight," 
cannot limlt recovery by the charterer for fallure of owner to enter on 
performance of the charter. 

^ssFot othei cases ses same topic & KBY-NUMBER iu ail Key-Numbered Dlgests & Indexes 
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6. ABMIRALTT ®=s64 — INTKBKOGATORIES TO FISH INTO EVIDENCE OF INTEBBO- 
GATINQ PABTÏ NOT AIJ:,0WED. 

Interrogatories in admiralty serve two purposes ; First, to ampUfy the 
pleadings of the party interrogated ; and, second, to procure évidence ia 
support of the Ubel or défense of the party Interrogating. But they may 
not properly be used merely to fish into the évidence which the party 
interrogated may produce in support of his owa allégations. 

In Admiralty. Suit by the Coronet Phospate Company against the 
United States Shipping Company. On exceptions to answer and in- 
terrogatories. Sustained in part. 

Max Shoop, of New York City, for Hbelant. 

John M. Woolsey, of New York City, for respondent 

LEARNED HAND, District Judge. [1] The first défense is con- 
tained in the forty-eighth article of the answer. It allèges that the 
charter party under which the carriage was to be made contained the 
usual provision against restraints of rulers, princes, and people. It 
then goes on to allège that, in conséquence of the Great War, "re- 
straints, restrictions, and limitations hâve been placed on shipping, both 
under neutral and belligerent governments," among them being Great 
Britain and her allies, on shipments destined to Sweden and Holland, 
and that by reason of thèse restraints, limitations, and restrictions re- 
spondent was prevented and restrained from performing the charters 
mentioned in the libel and furnishing the tonnage. 

This allégation is certainly bad as it stands. I do not mean to pass 
upon the question whether the British Orders in Council excused 
the respondent from the voyage ; but I do mean to say that in plead- 
ing foreign ordinances having the force of law the pleader is bound to 
allège more than his conclusion of the efïects of the ordinance. Lomb 
V. Pioneer, etc., 96 Ala. 430, 11 South. 154; Valz v. First National 
Bank, 96 Ky. 543, 29 S. W. 329, 49 Am. St. Rep. 306; Gibson v. Rail- 
road, 225 Mo. 473, 125 S. W. 453. He is bound to set out its substance, 
so that the court may judge whether it bas the efifect which he ascribes. 
Without passing, therefore, upon the question as to whether shipments 
to Sweden and Holland were excused by the Orders in Council, or any 
other ordinances promulgated by any of the powers, the exception is 
sustained. 

[2] The second défense is set up in the forty-ninth éirticle of the 
answer. It allèges that the steamer had the option of carrying cotton 
or other lawful merchandise to fill the ship, and that thereby the owner 
was excused. 

It is, of course, not an implied condition upon a charter party that' 
it should be profitable to the owner, or of any contract of carriage 
th^t the ship should be filled. That is the owner's lookout. It would be 
intolérable to impose such a condition upon the shipper. The further 
allégation is not relevant, that the charter party was made in pursuant 
of a regular course of business for many years past, and that the 
phosphate freights were fixed upon the assumption that the ship would 
fill. This is far from an allégation that the charterer agreed to excuse 

^=9FoT otber CMes see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the owner îf he could not fill. The allégation at most cornes to no 
more than that the charterer knew that the owner expected to fill with 
light freight, which is not the équivalent of an undertaking to share that 
risk with the owner, who was in the business, and who knew what he 
could and what he could not do. Any change in the gênerai market 
must fall upon the person who engages in the business of carriage. 
The exception is sustained. 

[3] The third défense is contained in the fiftieth article of the an- 
swer. It allèges that the charter parties were part of an agreement be- 
tween the libelant and phosphate buyers of Europe, and that the con- 
tracta for the sale of the phosphate were in commercial effect part o£ 
the same transaction as the charter parties ; that the contracts for the 
sale of phosphate had ail been canceled, and the libelant had suffered 
no damages from their cancellation, so that it had not suffered any 
damages, and it was not entitled to sue. 

The défense is bad in law. If it had alleged that the charter party 
was only for the carriage of phosphate to fulfill a given contract, and 
that the contract was terminated, it might hâve been good; but the 
charter parties contained no such provision. There is no excuse for 
saying that they should be limited to deliveries under existing contracts 
only, and indeed nothing of the sort is pleaded. Furthermore, if the 
défense only touches damages, it is not good. It would by no means 
follow that the libelant could not recover damages merely because it 
was not sued for failure to deliver under the existing contracts. Phos- 
phate might still be more valuable at the place of destination than at 
the place of shipment, and the carriage therefore of value, even if the 
contracts had been repudiated. Second, there is no propriety, even in 
admiralty, in pleading évidence in mitigation of damages in the answer 
to the libel, as appears below. The exception is sustamed. 

[4] The fourth défense, in the fifty-first article, asserts that the li- 
belant did not hâve any contracts, market, or sale for its phosphate in 
Europe, and was not prepared to ship and deliver any phosphate at the 
places mentioned in the charter parties; that it has not chartered or 
sought to charter any other steamers to lift the phosphate. 

This matter would be material on damages; but even though ad- 
miralty will dismiss a libel where the libelant proves only nominal dam- 
ages, it has never been suggested that matter in mitigation of damages 
must be pleaded, nor is there any reason why it should be pleaded. The 
whole matter oiE damages is reserved for a référence usually, and to 
introduce matters of damages into the pleadings is merely to confuse 
the issues, as though it raised an issue which could properly arise upon 
the trial. The exception is sustained. 

[5] The fifth défense is contained in the fifty-second article of the 
answer, and arises under the clause: 

"Penalty for nonperformance of this agreement, proved, damages not exceed- 
Ing estimated amount of freight." 

As matter of law this has been held not to be good in limitation of 
damages. Wall v. Rederiaktiebolaget, [1915] K. B: 66; Aktieselska- 
bet Korn-Og v. Rederiaktiebolaget Atlanten (D. C.) 232 Fed. 403 ; Mit- 
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sui & Co., Ltd., V. Watts, Watts & Co., 115 Law Times Rep. 248. The 
same objection applies as to the third and fourth défenses, that the 
matter is only relevant in mitigation of damages. The exception is 
sustained. 

The sixth défense is set forth in the fifty-third article of the answer. 
Like the last three, it goes only to mitigation, and it is therefore im- 
proper in the pleading. It is likewise improper because the letter in 
question was in no sensé an accord and satisfaction between the par- 
ties, nor was it an estoppel so as to bind the respondent in any way. 
The exception is sustained. 

[6] The other exceptions, except the last two, touch the interroga- 
tories. Interrogatories in the admiralty serve two purposes, to ampli- 
fy the pleadings of the party interrogated, and to procure évidence in 
support of the libel or défense of the party interrogating. Bock v. Int. 
Nav. Co. (D. C.) 124 Fed. 711 ; The Baker Palmer (D. C.) 172 Fed. 
154. They should not, however, be used merely to fish into the évi- 
dence which the party interrogated may produce in support of his own 
allégations. This limitation upon discovery bas remained even in the 
most modem rules of procédure. A party is of course entitled to know 
whether his opponent admits the truth of his own allégations, and how 
far, so as to avoid unnecessary préparation for trial. He is not enti- 
tled to know what évidence his adversary will produce to prove the ad- 
versary's allégations, and what évidence he must himself produce to 
overcome the case so made, The resuit will, of course, be, as it has 
been in the past, that he must go to trial somewhat in the dark as to 
what he must meet. The pleadings are intended to advise him of that, 
and interrogatories are proper to reduce those allégations to very spé- 
cifie form. They should be encouraged for that purpose, but so far 
as they call upon the pleader to go further, and give, not only the 
détails of his allégations, but the évidence by which he means to prove 
them, they are liable to abuse. If there develop on the trial a case of 
genuine surprise, the court, especially where there is no jury, has ample 
power to protect the party surprised. 

The fiirst, second, and third interrogatories are directed to the meth- 
od of computatiçn of the libelant's damages. There can be no propriety 
in thèse inquiries: First, because they are directly contrary to the 
rule ; and, second, because, since they only touch damages, they can in 
any case properly come up only af ter interlocutory decree. Even then 
they are unnecessary, as the libelant must put in its case first before a 
commissioner. 

The fourth and fifth interrogatories make inquiries as to the con- 
tracts for the sale of phosphate in Europe, and whether they were 
canceled without the payment of any money by the libelant. They 
can be material only in the event that libelant should attempt to charge 
the respondent for the damages for the loss of profits under those con- 
tracts. As the libelants hâve alleged nothing of the sort, they may not 
recover spécial damages, and the whole inquiry is irrelevant to any is- 
sue in the case, even under damages. The exceptions are sustained. 

The only relevancy of the sixth, seventh, and eighth interrogatories 
by any possibility is to show that the charter parties were limited to a 
260 F.— 54 
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carriage of such phosphate as was in performance of some contract 
of sale, and do net survive the exception to the attempted défense in 
that respect. In so far as they touch damages, the same considérations 
apply to them as to the fourth and fifth. 

The ninth interrogatory is too vague to be of any value. If the re- 
spondent shall allège any spécifie ordinances or régulations which are 
material to the controversy, possibly an interrogatory may lie directed 
to the respondent to require its admission that the ordinances alleged 
had in fact been promulgated. The pleadings are in no condition at 
the présent time to justify such interrogatories. The exception is sus- 
tained. 

The tenth interrogatory may well become material at some future 
stage of the proceeding. If the respondent tenders issue upon ordi- 
nances or régulations exposing a ship to search or capture which car- 
ries goods to Sweden or HoUand, inquiry as to the shipments pro- 
posed and permits obtained may be relevant, because the interrogatories 
would then be pertinent to the respondent's case as pleaded. The ex- 
ception, therefore, is sustained. 

There remain the seventeenth and eighteenth exceptions to the trav- 
erses of the answer. I think the déniai of the allégation of the third 
article of the first cause of action and the first article of the other 
causes of action is bad. Thèse articles allège that the charter party 
was executed and that a copy is annexed to the libel and made a part 
of the allégation. The answer dénies in gênerai that the terms of the 
charter party are correctly set f orth, or that the charter party annexed 
to the libel is a full and correct copy. The allégation is that the char- 
ters were made by the respondent's agents, and the respondent must 
specifically deny tiiose provisions of the charter which are incorrect- 
ly pleaded, unless they are willing to plead ignorance. O'Keefe y. Sta- 
ples Coal Co. (D. C.) 201 Fed. 135. 

The eighteenth exception is good in part and bad in part. The libel- 
ant is entitled to a categorical admission or déniai of the allégation that 
the respondent has failed, refused, or neglected to name or furnish a 
steamship to the libelant, and it is not a categorical answer to say that 
it has not carried the précise cargo mentioned. As to the allégation of 
demand, that is sufficient, and payment must be pleaded affirmatively, 
if the respondent is to rely on it, no matter what the pleading of the 
libelant may be. The exception is sustained as indicated, but no fur- 
ther. 

The decree, therefore, will be that ail the exceptions are sustained in 
toto, with the exception of the eighteenth, which is sustained to the 
extent noticed. The respondent will hâve leave to plead over within 
10 days after the order is entered. 
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TJNITED STATES v. TWENTY-nVE PICTUEES. 
(District Court, S. D. New York. July 7, 1919.) 

1. OnSTOMS DUTIES <S=3l33 — TecHNICAL DEFECTS in PKOCEEDINGS rOB FOB- 

FEITURE DISBEGABDED. 

Technical defects In an information for forfeiture of merchandise for 
Importation in violation of the customs laws wUl be disregarded, unless 
timely objection Is made. 

2. Ctjstoms ditties i©=5l30 — Evidence sufficient to bustain roBFErrDEE job 

FEAUDULENT IMPORTATION. 

TJnder Rev. St. § 3082 (Comp. St. § 5785), provldlng for f orf eiture . of 
merchandise fraudulently or knowingly imported contrary to lavr, fail- 
ure of the importer to produce a consular invoice or otber évidence re- 
qulred by statute as to the character or value of the merchandise or to dé- 
clare the same is sufficlent to establish a fraudulent importation, regard- 
less of whether or not the merchandise is in fact dutiable. 

3. Customs duties <S=538(13) — Fbee list — Wobks of aet — "Replicab" — "Re- 

peoductions." 

In Tarife Act Oct 3, 1913, § 1, Free List, par. 652 (Comp. St. § 5291), 
permitting free importation of original palntlngs in oil, including not 
more than two repllcas or reproductions, the words, "replieas or repro- 
ductions" are intended to embrace only works of the artist who made the 
original. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Reproduction.] 

Forfeiture for Violation of Customs Laws. Libel by the United 
States against Twenty-Five Pictures. Judgment for the United States. 

Francis G. Caffey, of New York City (Julian Hartridge, Asst. U. S. 
Atty., of New York City, of counsel), for the United States. 
Charles H. Griffiths, of New York City, for claimant. 

AUGUSTUS N. HAND, District Judge. This is a libel to forfeit 
certain pictures for violation of the customs laws. They were pur- 
chased by one Kahn in Russia and brought in by one Macbeth, as 
Kahn's agent, who did not mention them in his baggage déclaration, 
produce a certified consular invoice for entry, or otherwise disclosè 
their existence. The inspector testified that he asked Macbeth if he 
had brought over anything obtained abroad, and he said he had not. 
The goods were landed on the wharf in three packages and evidently es- 
caped notice. They were seized some 6 months afterwards. The ap- 
praiser thought that 7 of them were oil paintings over 100 years 
old, 13 were original paintings, and 2 were copies over 100 years 
old. The remaining 3 designs were not paintings, and were classi- 
fied as "three designs of manufactured paper," apparently under 
paragraph 332 of Act Oct. 3, 191S, c. 16, § 1, schedule M, 38 Stat. 146 
(Comp. St. § 5291), subject to duty at 25 per cent. It may be they 
should hâve been classified as originals or replieas under paragraph 
652 below, and free. 

The Tariff Act provides : 

"Section 376 (Schedule N), Works of art, Including paintings In oU or water 
colors, • • ♦ 15 per centum ad valorem." 

^ssFoi oUier caaes ate same topic & KBY-NUMBBR ia ail Key-Numbered Dlgests & Indexes 
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"Free List. 

"Paragraph 652. Original paintirigs In oll, • • • Includlng not more 
than two replieas or reproductions of the same. • • * " 

"Paragraph 656. Works of art (except rugs and carpets), collections in Il- 
lustration of the progress of the arts, works in bronze, marble, terra cotta, 
parian, pottery or porcelain, artistic antiquities, and objects of art of orna- 
mental character or educatlonal value which shall hâve been produced more 
than one hundred years prior to the date of importation, but the free im- 
portation of such objects shall be subject to such régulations as to proof of an- 
tiqulty as the Secretary of the Treasury may prescribe." 

Article 395 of the Customs Régulations, 1915, requires that works 
of art produced more than 100 years prior to the date of importation 
shall hâve accompanying the invoice certificates and affidavits bearing 
on the âge and character of the goods. 

It is évident from the foregoing that imported oil paintings are 
subject to a 15 per cent, duty ad valorem, unless they are originals or 
copies (not exceeding two) by the same artist, or unless they are over 
100 years old. In the last case proof of antiquity must accompany 
them. 

UnSer section 3 E of the Customs Administrative Act (see Under- 
wGod Tariff Act Oct. 3, 1913, c. 16, 38 Stat. 182 [Comp. St. § 5522]) 
it is provided: 

"That, except in case of personal efCects accompanying the passenger, no 
Importation of any merchandlse exceeding $100 in value shall be admltted to 
entry without the production of a duly certified Involce thereof as requlred by 
law. • • •" 

Plainly the importation did not come within the term "personal ef- 
fects," and the exception and limitation were not applicable. 

The failure of Macbeth to produce a duly certified consular invoice, 
coupled with his false statement to the inspector that he had purchas- 
ed nothing abroad, hâve established probable cause for the seizure and 
impose the "onus probandi" upon the claimant. It is possible that he 
has established that 13 of the paintings were originals or replieas, and 
were consequently not dutiable. If so, he has done this upon the 
mère opinion of Mr. Hecht, the govemment appraiser, given at the 
trial, and by no original or direct proof of the facts. The alleged an- 
tique paintings were improperly introduced into the country, because 
they were neither invoiced nor accompanied by documentary proof s of 
their âge, as required by paragraph 656, supra. As the case stands, they 
are prima facie dutiable, irrespective of whether by proper procédure 
they could hâve been entered as free or not. 

There is no proof that the 3 remaining articles were not dutiable, 
and Mr. Hecht classifies them as subject to duty. AU the merchandise 
was brought in contrary to law, because not accompanied by the certi- 
fied invoice required under section 3 E of the Customs Administrative 
Act. 

Section 3082 of the United States Revised Statutes (Comp. St. § 
5785) provides that: 

"If any person shall fraudulently or knowingly Import or brlng into th« 
United States, or assist in so doing, any merchandise, contrary to law, 
• • » such merchandise shall be forfeited." 
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[1] The fourth count of the information, on which the government 
chiefly relies, is based upon this section, and merely allèges a violation 
of the section in the statutory language, without stating how the goods 
were imported "contrary to law." At the trial this count was discuss- 
ed, and my impression has heen that the government made the conten- 
tion that the failure to produce a duly certified invoice was the ground 
of forfeiture relied on in that count. No motion to dismiss was made 
because the fourth count of the information was technically insufficient, 
and the case was closed under the apparent understanding of both sides 
that the issues were sufficiently defined. Thus the claimant fuUy ap- 
prehended, and had every opportunity to meet, the contentions of the 
government, and the trial was had upon the theory that the failure to 
produce a certified invoice and secure proper entry was the feature 
of illegality relied on in this count. Doubtless such a gênerai alléga- 
tion of violation of section 3082, supra, would hâve been held insuffi- 
cient on demurrer, but defects of this kind in an information are 
waived unless objection is made in season. 

The resuit of a trial surely ought not to be allowed to turn upon 
mère questions of pleading, further than may be necessary to secure 
an orderly présentation of the issues and to maintain the substantive 
rights of the parties. It is one thing to insist upon précise pleading 
when the parties, before testimony is taken, say they need such plead- 
ing to define the issues, and it is quite another matter to upset an en- 
tire trial, or, worse still, finally to détermine the resuit upon a techni- 
cality of pleading, where the case was tried with an understanding of 
the issues, and no one was surprised or injured by the form of the in- 
formation. Defects in informations, unless raised by timely objection, 
hâve been frequently disregarded. Friedenstein v. United States, 125 
U. S. 225, 8 Sup. Ct. 838, 31 L. Ed. 736; Cofifey v. United States, 116 
U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 684. Moreover, this count was add- 
ed without objection by the claimant. Since the trial I hâve given coun- 
sel for claimant an opportunity to open the case upon allowing an 
amendment to the government pointing out the précise objection, but 
counsel has said he did not care to offer further évidence or argument 
on this point. The question remains whether the words of section 3082, 
supra, "fraudulently or knowingly," make it necessary to show intent 
to violate the law on the part of the claimant, or his agent, in order 
to establish a cause of forfeiture under the fourth count. 

[2] It was held by Judge Ray in the Case of Fifty Waltham Watch 
Movements (D. C.) 139 Fed. 291, and by the Suprême Court of Ari- 
zona, in Six Parcels of Placer Gold v. United States, 8 Ariz. 389, 76 
Pac. 473, that a failure to comply with the customs provisions as to 
entry would not be excused in a proceeding to forfeit merchandise 
merely because the goods were not in f act dutiable. By both courts it 
was apparently thought than an intention to def raud the United States 
of customs revenues was not a necessary ingrédient of the crime cov- 
ered by section 3082. See, also, United States v. McKim, Fed. Cas. 
15,693. I am inclined to think that proof of purpose to do the for- 
bidden act is enough to satisfy the requirements of the provisions of 
section 3082. But if the addition of the word "fraudulently" (though 
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in the disjunctive) requires proof of an intention to defraud the gov- 
ernment, the requisite fraud need not consist of deprivation of customs 
revenues. The collation of information in order to pass upon the classi- 
fication of merchandise, and the question often most difficult as to 
whether it is dutiable, and, if so, just what duty is imposed, is an im- 
portant function of the revenue department of the govemment. With- 
out such information, the Customs Act cannot really be enforced or 
the revenues coUected. 

By the failure of the importer to comply with section 3 E and pro- 
duce a consular invoice, any part of the shipment that was not origi- 
nal paintings or replicas or works of art over 100 years old apparent- 
ly escaped duty, and the antiquities also escaped duty because the im- 
porter did not fumish satisfactory proof of âge. Indeed, in the case 
of ail this merchandise, any exemption and classification was dépendent 
on proof. To deprive the United States of the information it was 
entitled to, and of the opportunity for investigation and classification 
afïorded to it by the express provisions of section 3 E, was to defraud 
the United States. In Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 
54 L,. Ed. 569, 17 Ann. Cas. 1112, which was an indictment for a con- 
spiracy to defraud the United States by bribing an employé of the De- 
partment of Agriculture to furnish secret information, the Suprême 
Court says that it is enough to defraud the government if an act is 
donc calculated to obstruct or impair its efficiency and destroy the 
value of its opérations and reports as fair, impartial, and reasonably 
accurate. See, also, Stager v. United States, 233 Fed. at page 511, 
147 C. C. A. 396. It seems clear from the conduct of the importer that 
he avoided submitting the merchandise to the investigation which the 
production of a proper consular invoice and a regular entry would hâve 
involved, and that he did this deliberately and clandestinely, because 
he wished to take no chances of paying duty. Under sudi circum- 
stances the fourth cause of forfeiture is clearly established. 

[3] It has been urged by counsel for the claimant that ail of the 
merchandise should hâve been classified under section 652, which cov- 
ers, not only original paintings, but original drawings and sketches in 
pen and ink, "including not more than two replicas or reproductions 
of the same." It is contended that the words ''replicas" and "repro- 
ductions" mean any copies, and that this statute is intended to place 
on the free list ail works of art of this kind, whether wrought by the 
original artist or another. In other words, an importer could bring in 
free an original and two copies by any one of the same thing. A 
"replica" is defined by the Standard Dictionary as a "duplicate execut- 
ed by the artist himself and regarded equally with the first as an 
original." I think a "reproduction," while it is sometimes loosely used 
as meaning a copy, does not really differ from a replica, within the 
meaning of the above section. It suggests the idea of a second effort 
by the same artist. Any other interprétation would make the word 
"original," as well as the clause "providing for replicas or reproduc- 
tions," though not strictly meaningless, entirely unnecessary. 

Moreover, the Tariff Act, under paragraph 376, subjected "works 
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of art, including paintings in oil, or water colors, pastels, pen aud ink 
drawings, or copies, replicas or reproductions of any of the same," to a 
duty of 15 per cent ad valorem. Hère it is to be noticed the word 
"copies," a word of much broader significance than "replicas" or "re- 
productions," is added. I think this shows that any of the paintings 
which were not originals, or were not reproductions made by the same 
artist, were subject to duty, unless they had been "produced more than 
100 years prior to the date of importation"; but in the last case the 
free importation was "subject to such régulations as to proof of antiq- 
uity as the Secretary of the Treasury may prescribe." The pre- 
scribed régulations were not complied with and they therefore became 
dutiable. When paragraph 376 provides that works of art, including 
paintings, water colors, and pen and ink drawings, or copies, are in 
gênerai subject to a duty of 15 per cent, ad valorem, it cannot be con- 
tended that the court can take judicial notice of the fact that the mer- 
chandise may be on the free list if the real facts were known, because 
it may be an original painting or a replica. If such is the law, the 
govemment would bave to prove a négative in the case of the im- 
portation of any i3ainting. 

It is also to be remembered in this case that ample probable cause 
for the seizure of the merchandise has been shown. Under such cir- 
cumstances, the burden of proof is shifted, and the claimant must 
satisfy the court that the seizure was not justified. Locke v. United 
States, 7 Cranch, 339, 3 L. Ed. 364. 

The first count of the libel, which is for a, false baggage déclaration, 
must be dismissed; and it is ordered accordingly. The merchandise 
was not baggage, and not necessarily included in a baggage déclara- 
tion. 

The second count is upon the charge that the importer did knowingly 
and willfully, with intent to defraud the revenue of the United States, 
smuggle or clandestinely introduce. Undoubtedly to establish this 
count there must hâve been an intent to defraud the revenue. The im- 
porter may hâve hoped or believed the goods were not dutiable, but he 
preferred to take his chance of smuggling in his goods, rather than to 
rely upon his ability to satisfy the government as to the law or the 
facts. Three of the articles were dutiable under the ruling. The an- 
tiques hâve become dutiable because proof of âge was not ofïered as 
required by law. Where in this merchandise there were certainly 
some dutiable articles, and there was a secret introduction of ail the 
parcels at the same time for the plain purpose of avoiding examination 
and classification, I think enough has been shown to establish f orf eiture 
under this count of ail the things. This is especially so when the only 
ground for regarding any of the goods as free is the opinion of the 
govemment appraiser, Mr. Hecht, and not the slightest direct proof. 
It seems to me that the claimant has really donc nothing to sustain 
the burden of proof resting on him. I accordingly direct a verdict for 
the govemment upon the second count of the libel as to ail articles. 

The third count, for not declaring thèse articles alleged to hâve been 
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found in the baggage, is dismissed, because there îs no proof that 
they were so found, or were in any sensé baggage. 

A verdict is directed for the government upon the fourth count. 
and as to ail articles, for the reasons already stated. 



CHIPMAN, Limited, v. THOMAS B. JEFFERT CO. * 
Plstrlct Court, S. D. New York. August 13, 1919.) 
Corporations <g=»665(3) — Liabilitt to suit of roKEiaN cobporations aïteb 

ABANDONINO BUSINESS IN STATE. 

A foreign corporation heU not subject to suit In New York after It had 
ceased to do business In that state, on a cause of action arising In another 
State, although when doing business In New York It had deslgnated an 
agent on whom service might be raade, in compliance with General Corpo- 
ration Law, N. Y., i 16, which désignation had not been revoked. 

Action by Chipman Limited, against the Thomas B. Jeffery Com- 
pany. On motion by défendant to set aside service of summons. 
Granted. 

Hays, Hershfield & Wolf, of New York City (Ralph Wolf, of New 
York City, of counsel), for plaintiff. 
_ Philip B. Adams, of New York City (Thomas M. Kearney, of Ra- 
cine, Wis., of counsel), appearing specially for défendant. 

AUGUSTUS N. HAND, District Judge. The défendant moves 
to set aside the service of the summons in this action upon the ground 
that the défendant is a foreign corporation organized under the laws 
of the State of Wisconsin, and since August, 1916, has transacted no 
business in the state of New York, and had no office or place of busi- 
ness therein. 

It appears that in August, 1916, the défendant sold ail its property 
to the Nash Motors Company, a Maryland corporation, and there- 
upon discontinued business. Prior to that time it had been engaged 
in business in thé state of New York, and in 1914 designated Philip 
B. Adams, Esq., as the person upon whom process might be served, 
and on July 6, 1914, filed papers with the secretary of state of the 
state of New York as a basis for the issuance to it of a certificate to 
do business within that state. 

The action is based upon contracts made in Wisconsin and to be 
performed in that state. Section 432 of the Code of Civil Procédure, 
subd. 2, authorizes service of process upon a foreign corporation hy 
delivering a copy thereof to "a person designated for the purpose as 
provided for in section 16 of the General Corporation Law." Sec- 
tion 16 provides: 

"Such désignation • • • shall continue In force until revoked by an 
Instrument In writing designatlng in like manner some other person upon 
whom process against the corporation may be served in thls state or until 
the flling In the same office of a written revocation of such consent executed 
by the person so designated." General Corporation Law (Consol. Laws, c. 23). 

®s>For other cases see same topic & KEY-NUMBER in aU Key-Numbered DIgesta & Indexes 
•Juâgment afflrmed 160 U. S. — % 4» 8«p. Ot. ITl, M U Ed. — . 
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Section 1780 of the Code of Civil Procédure provides that: 

"An action agalnst a foreîgn corporation may be malntalned by a résident of 
the State, or by a domestlc corporation, for any cause of action. • • ♦ " 

Mr. Justice Holmes, in the récent case of Pennsylvania Fire Ins. 
Co. v. Gold Issue Mining & Milling Co., 243 U. S. 93, 37 Sup. Ct. 
344, 61 L,. Ed. 610, points eut the distinction between the case where 
jurisdiction is obtained over a foreign corporation doing business in 
the state where there has been a consent on the part of the corpora- 
tion to be sued, and where there has not been any such consent. If 
the corporation is doing business within the state without appoint- 
ing an agent according to the requirements of the statute, or if the 
statute provides for service upon some public officiai, jurisdiction is 
acquired if the statutory service is made irrespective of consent as 
to causes of action arising within the state. 

Jurisdiction in this case is based upon a so-called estoppel on the 
part of the corporation to object to service in actions based upon local 
transactions. This estoppel has been held to be "hmited to causes of 
action which owe their origin to the transaction of business in dé- 
fiance of the statutory restrictions." See Bagdon v. Philadelphia & 
Reading C. & I. Co., 217 N. Y. at page 437, 111 N. E. at page 1077, 
L. R. A. 1916E, 407, Ann. Cas. 1918A, 389; Smolik v. Philadelphia 
& Reading C. & I. Co. (D. C.) 222 Fed. 148. But it was quite con- 
sistently held in the foregoing cases that a désignation by a cor- 
poration of an agent to receive process takes from the case any ques- 
tion of due process of law and leaves nothing for the court to con- 
sider but the proper construction of the consent which the corporation 
has given to be sued within the jurisdiction in view of the statutory 
provisions. 

No cases allowing actions against foreign corporations not engaged 
in doing business within the state hâve gone beyond the insurance 
cases where the right to sue after the company had ceased to do new 
business has been founded upon obligations accruing within the state. 
Mutual Reserve v. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 h. Ed. 
987; Johnston v. Mutual Life, 104 App. Div. 544, 93 N. Y. Supp. 
1048. The receipt of premiums from résidents of the state, or the 
adjustment of losses upon policies issued to résidents when it was 
doing a business therein, is regarded as a continuance of business 
within the state, even if the corporation has abandoned issuing new 
policies. Mutual Life v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 
43 L. Ed. 569. It is undoubtedly within the power of the state to 
exclude the corporation from doing business within its borders and 
to allow it to do business upon such terms, as it may prescribe, and 
if the corporation consents to thèse terms and désignâtes a person 
upon whom service may be made, the process may issue against that 
person even upon causes of action arising outside the jurisdiction. 

I can, however, discover no authority which subjects a corporation 
to actions not arising within the state when it has ceased to do busi- 
ness therein. No case is cited in which the consent to be sued has 
been interpreted as broad enoiigh to cover actions against the cor- 
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poration whîch hâve arisen since it ceased to do business. The ques- 
tion is not one of constitutional law, but of the construction of a 
statute of the state of New York. It is in my opinion a quite un- 
necessary inference to be drawn from the désignation of an agent 
that such désignation was to cover actions arising outside of the state 
after the corporation had ceased to do business therein. 

In the case of Smolik v. Philadelphia & Reading C. & I. Co., supra, 
Judge lycamed Hand said : 

" * • • There Is no reason that I can see for Imposlng any limitation 
upon the efifect of section 1780 of the New York Code, and as a resuit I find 
that the consente covered such actions as thèse." 

I think the words "any limitation" must be read as applying to such 
facts as were before the court in that case, namely, causes of action 
arising outside the state, where the corporation had a duly designated 
agent within the state and was transacting business therein. 

The motion to vacate the service of the summons is therefore 
granted. 



THE BRABANDIER. 

THE L. O. STBNSLAND. 

(District Court, E. D. Virginia. September 30, 1919.) 

Collision <S=»82(2) — Vkssel tailing to stop on signal in fog liablb it>B 

COLLISION. 

A collision at sea at nlght in a dense fog between the steamshlps L. O. 
Stensland and Brabandier, on crosslng courses, held due solely to fault 
of the Stensland under évidence warranting ândings that the Brabandier, 
on hearing the fog signais of the Stensland, stopped as required by the 
rules and gave the prescribed signais, and that the Stensland, although 
hearing the signais, approached at such a speed that she struck the bows 
of the other vesseL 

In Admiralty. Suit for coUision by E. J. Saunders, master of the 
steamship Brabandier, against the steamship L. O. Stensland. Decree 
for libelant. 

Hughes, Ivittle & Seawell, of Norfolk, Va., for the Brabandier. 
Hughes, Vandeventer & Éggleston, of Norfolk, Va., for the I,. O. 
Stensland. 

WADDIIvL, District Judge. The steamship Brabandier, 2,467 tons 
net register, 300 feet long, 40 f eet beam, 26 f eet depth, loaded with a 
full cargo of 5,200 tons of grain, bound on a voyage from New Orléans, 
via Hampton Roads, for bunker coal, was on her way to Hampton 
Roads, and the Stensland, 285 feet long, 37 feet beam, and 20 feet 
depth, was also bound to Hampton Roads from Gibraltar. The ships 
came into collision in a fog, about 3 :10 to 3 :20 on the morning of Sep- 
tember 22, 1916. 

The évidence is that the Brabandier was on a course of northwest 
by west, and the Stensland on a course of southwest. One was ap- 

^=9For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe» 
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proaching the whistling buoy off Cape Henry from the south; the 
other from the northeast. They each ran into the £og at about the 
same time, and the évidence of each steamer is that, upon entering the 
fog, the engines were put at half speed and later slowed down. 

The case of the Brabandier is that as she approached the whistling 
buoy, about 2 o'clock in the morning, being in a dense fog, too early 
for entering Cape Henry to get a pilot, the chief officer and his stand- 
hy man went forward to the forecastle head and got the anchor 
ready, preparatory to putting it over at the whistling buoy. The ves- 
sel was proceeding on a course northwest by west at slow speed, blow- 
ing her fog signais at regular intervais. She had approached so close 
to the whistling buoy as that the whistle of it was heard, when the 
signal of the Stensland was heard ofï the starboard beam, some dis- 
tance away. Immediately upon hearing the signal, the engines of the 
Brabandier were stopped, and she then changed her signal from one 
prolonged blast to two prolonged blasts, indicating a vessel not under 
way — under way, but not making headway. She continued to blow this 
signal for some minutes, when the masthead lights of the Stensland 
were seen off the starboard beam. 

The dispute in the évidence as to what occurred is chiefly from that 
time on to the collision; the Brabandier's witnesses testifying that they 
saw the Stensland's lights in a line, indicating that she was going prac- 
tically in the same direction in which the Brabandier was moving; 
that, after seeing the Stensland's lights, they noticed her change her 
course as if under a starboard helm, and shortly afterwards she threw 
her red light on the starboard bow of the Brabandier, and came across 
the starboard bow and over to the port side. 

The Stensland dénies that she made any such change in her course, 
but that she was on a southwest course from the time she got on that 
bearing, several hours before, until the ships were in close proximity, 
and she ported her helm for the purpose of swinging the other way. 
She admits that she heard the fog signal of one whistle from a ship 
that turned out to be the Brabandier, when she was a mile or more 
away ; that she heard her change from one to two blasts of her whistle, 
indicating that her engines were stopped ; that she heard the whistles 
several times before the masthead light of the Brabandier appeared in 
the fog some four to five ship lengths away on the port side, when she 
hardaported her wheel, but the Brabandier came into and struck her 
on the port side. 

The issue between the parties is sharply drawn as to what happened 
immediately preceding the vessels coming together; the Brabandier's 
position being in effect that while at a stjmdstill in the water, where 
she had been for some 10 or 15 minutes, because of hearing on her 
starboard bow. the fog signal of another vessel, which turned out to be 
the Stensland, the latter ship loomed up on her starboard side, and 
under a starboard wheel crossed her course, striking the Brabandier's 
stem, causing it to twist to port, and scraped her port side against the 
Brabandier's beam, as a resuit of which she received the injury. 

The Stensland says she was proceeding on a southwest course, mak- 
ing barely more than steerage way, having theretofore for some time 
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slowed down in the fog, after hearing a mile or more away the fog 
signais of a vessel that tumed out to be the Brabandier, indicating that 
the same was at a standstill, when the latter vessel loomed up in the 
fog some four or five ship lengths away, making considérable speed ; 
that she immediately put her wheel hard aport, and did everything 
possible to avert the collision, but was run into and struck by the 
Brabandier. 

The true solution of the facts between the parties and the détermina- 
tion of whether the ships properly conformed to the rules and régula- 
tions prescribed for their movement in the circumstances in which they 
were respectively placed will alone décide the issue between them. 
The International Rules of Navigation applicable to vessels navigating 
in fog are as follows: 

"Art. 15. In fog, mlst, lalling snow, or heavy raln storms, whether by day 
or nlght, the signais deseribed In thls article shall be used as follows, namely : 
(a) • * • (b) A steam vessel under way, but stopped, and having no way 
upon her, shall sound, at intervais of not more than two minutes, two pro- 
longea blasts, wlth an interval of about one second between." 

Article 16 gives the speed, and prescribes the conduct of those navi- 
gating vessels in fog, as follows : 

"Every vessel shall. In a fog, mist, falling snow, or heavy raln storms, go 
at a moderate speed, having careful regard to the existing circumstances and 
conditions. 

"A steam vessel hearing, apparently forward of her beam, the fog signal of 
a vessel the position of which is not ascertained shall, so far as the circum- 
stances of the case admit, stop her englnes, and then navigate wlth caution un- 
til danger of collision is over." Act Aug. 19, 1890, c. 802, § 1, 26 Stat. 325, as 
amended by Act June 10, 1896, c. 401, § 1, 29 Stat. 381 (Comp. St. §§ 7853, 7854). 

The évidence is undisputed, so far as the signais were concerned, that 
the Brabandier was conforming to subsection (b) of article 15. The 
Stensland's navigators ail admit hearing the two signais, and the navi- 
gators of the Brabandier testify to their having been regularly given, 
and that their ship was at a standstill as directed by the rules. The 
actual movement of the ship alone seems to be in dispute, and has to 
be solved after full considération of ail the testimony. 

The court's conclusion is that the Brabandier was doing what she 
naturally would hâve been doing to conform to this rule, prescribed 
for the safety of herself and other shipping, and that it is highly im- 
probable that she would hâve taken the précaution to hâve given the 
two signais, indicating the fact that she was at a standstill, and then 
pursued the reckless course of navigating entirely to the contrary. 
Moreover, the gênerai circumstances surrounding the collision, and 
the coming together of the ships, strongly tend to support the Bra- 
bandier. The Stensland's contention, that while she supposed the 
Brabandier to be at a standstill in the water, some distance away, she 
suddenly loomed up on her port beam, some four or five ship lengths 
away, making considérable speed, and that she hardaported her wheel 
with a view of avoiding the risk of collision, but the Brabandier never- 
theless ran into and collided with her, is not supported by the testi- 
mony. 
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The collision could not well hâve occurred in the manner claimed. 
It is not borne out by the physical évidence of the collision on both 
vessels. The testimony is that the Stensland was hit on her port side 
first slightly f orward of the bridge and about amidship ; and, second, 
slightly abaft of amidship, receiving considérable injury from each 
lick. Had the Stensland been moving to starboard, as claimed by her, 
it would hâve been exceedingly difficult for the collision to hâve oc- 
curred in this way ; and had she been struck end on, as claimed, by the 
Brabandier, making the speed insisted upon, the heavily laden ship 
would hâve eut well into and through the Stensland, probably sinking 
her at the first impact. The Brabandier's claim to the effect that the 
Stensland crossed her course from starboard to port, raking her por£ 
side against the Brabandier's beam, and severely twisting her stem to 
port, is far more likely, and is just how, in the judgment of the court, 
the collision was brought about. 

Considering the navigation of the Stensland, it does not seem that 
she conformed to the rules of navigation prescribed for her movement, 
as she should hâve donc under the circumstances. She makes no claim 
to hâve donc anything more than slowed down and continued her navi- 
gation in the fog. It is true she claims that she was only making some 
three miles an hour, necessary for steerageway, but the facts do not 
bear her out in that respect ; that is, that she was proceeding at the 
moderate rate of speed contemplated for her movement. She was pro- 
ceeding in a dense fog, in the dead hour of the night, on the high seas 
immediately outside of the Virginia capes, with knowledge of the prés- 
ence of other vessels around and about her, and she is in fault for hav- 
ing failed to so reduce her speed and conduct her navigation as to 
enable her to avoid collision with the Brabandier, whose fog signais 
she had confessedly heard after the latter ship, herself proceeding with 
due care and speed, if not still-dead in the water, loomed up some 1,200 
to 1,500 feet away. The Umbria, 166 U. S. 404, 417, 17 Sup. Ct. 610, 
41 L. Ed. 1053; The Julia Luckenbach, The Indraquala (D. C.) 219 
Fed. 600, 604, affirmed Indra Une v. Palmetto Phosphate Co., 239 
Fed. 94, 152 C. C. A. 146; The Mina, The Attualita (D. C.) 241 Fed. 
530, 534. 

The court, upon the whole case, is of opinion that the Brabandier 
was free from fault in bringing about the collision, and that the Stens- 
land is solely responsible therefor, and a decree so ascertaining will be 
entered upon présentation. 
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THE MAUMEB. 

(District Court, B. D. North Carollna. September 30, 1919.) 

No. 150. 

1. Shipping <@=>42 — ^Wabbantt or seawobthiness in châeteb paett. 

Where a charter party warranted a vessel to be tlght, staunch, and 
strong, and in every way fltted for the voyage, the owner Is bound to see 
tbat the vessel is seaworthy and Bultable for the service for which she is 
employed, and is not excused even for latent defects. 

2. Shippino (@=>42 — Waeeanty of seavtobthiness fob paeticulae kind of 

FEEIGHT. 

Where a charter party warranted that the vessel was tight, staunch, 
strong, and in every way fltted for the voyage, vvhlch was for the trans- 
portatlon of a cargo of nitrate of soda, the owner was bound to furnish a 
vessel which was seaworthy for that cargo, even though It was a heavy 
cargo which put a great strain on the vessel. 

3. Shippino i©=9l41(3) — "Dangees of the bea." 

By the term "dangers of the sea," which were excepted In a charter 
party, Is meant those accidents peculiar to navigation that are of an 
extraordinary nature or arise from irrésistible force or overwhelming 
power, which cannot be guarded agalnst by the ordinary exertions of 
human skill and prudence. 

[Ed. Kote. — For other définitions, see Words and Phrases, Second 
Séries, Dangers of the Sea.] 

4. Shipping ®=>58(2) — Peesumptions in chartes paett. 

Where a charter party warranted that the vessel was tight, staunch, 
and Sound, certificates of seaworthiness issued by underwriters are pre- 
sumptive évidence, though not conclusive, that the vessel was in the con- 
dition represented. 

5. Shippino <@=»42, 141(3) — Liabilitt on waebantt in chaeteb paett. 

Where a vessel chartered for the transportation of a cargo of nitrate 
of soda which was warranted tight, staunch, and strong, and fltted for 
the voyage, sprung a leak so that a large amount of the cargo was lost, 
held that, though the weather was rough, yet, as it was not unusual, the 
owner must be deemed liable on the ground that the vessel was not as 
warranted, and cannot escape llability on the ground that the rough 
weather was one of the dangers of the sea. 

In Adtniralty. Libel by W. R. Grâce & Co. against the steamship 
Maumee. Decree for libelant. 

Robert Ruark, of Wilmington, N. C, for plaintifï. 
Barry, Wainwright, Thacher & Symmers, of New York City, and 
Rountree & Davis, of Wilmington, N. C, for défendant. 

CONNOR, District Judge. Ivibel filed by owners of cargo of ni- 
trate of soda for the recovery of damages alleged to hâve heen sus- 
tained by reason of a leak in the steamship Maumee on her voyage from 
Caleta Buena, Chili, to Wilmington, N. C. 

On April 4, 1918, the owners of the steamship Maumee, as agents 
for the United States Shipping Board, signed a charter party with W. 
R. Grâce & Co., for the carriage of a cargo of nitrate of soda from 
Caleta Buena, Chili, to the port of Wilmington, N. C, in which the 
steamer was warranted to be "tight, staunch and strong, well and suf- 

^;ss>FoT other ca«es see same topic & KEY-NUMBER in ail Kejr-Numbered Digests & Indexes 
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ficiently manned and victualed, and in every respect fit to perform the 
voyage." 

The cargo was to be "not more than 4,200 and not less than 3,780 
tons — English gross weight." 

On May 9, 1918, pursuant to the terms of the charter party, the 
Maumee took on board at Caleta Buena, 40,118 bags for which her cap- 
tain issued bill of lading. 

The libel allèges, and the answer admîts, that — 

"Upon the 2eth day of May, 1918, while the Maumee was proceedlng from 
Colon to Wllmlngton a leak suddenly occurred whlch resulted ta some sea 
■water entering the after hold of the vessel and doing some damage to cargo 
stored therein, the estent of whIch damage unknown to claimants." 

Upon arrivai at Wilmington, N. C, the cargo was taken from the 
vessel where, after unloading, it appeared that it was short 328,035 
pounds of the value, claimed by libelants, of $13,449.43. 

Claimants allège that the leak was caused by the "périls of the sea," 
within the exemptive terms and provisions of the charter party and bill 
of lading ; that the vessel was, at the time of taking on the cargo and 
at ail other times, until May 26, 1918, seaworthy. 

The libel, answer, and évidence disclose that the steamship Maumee 
is a Steel ship 315 feet long, 42 feet beam, built at Hartlepool, Eng- 
land, 1897. She received from the Bureau Veritas, Copenhagen, July 
19, 1915, a certificate that she was "in good, efficient working order, 
classed in first division." She made a voyage from New York to Rot- 
terdam, February, 1918, carrying a cargo of wheat for the Belgian re- 
lief, sustaining some injury from heavy weather, and on February 27, 
1918, went on dry dock. 

She was examined by Myer and Young and surveyed by the surveyor 
of the Bureau Veritas, who was on the ship every day and prescribed 
such repairs as he deemed proper to entitle her to a certificate of sea- 
worthiness. His orders in regard to repairs were obeyed. He super- 
vised the work examined and examined her hull. She was then under 
réquisition of the Shipping Board of the United States. On March 8, 
1918, the surveyor of the Bureau Veritas issued to her a certificate that 
she had been examined, "and that ail repairs on deck and to the bot- 
tom, recommended by the undersigned hâve been carried out to his 
satisfaction, etc. Class confirmed." 

She retumed to New York without accident or injury, and on April 
8, 1918, a certificate was issued to her by the chief inspecter of the 
Bureau Veritas, at New York : 

"That Bhe was belng malntained In accordance wlth the rules and terms of 
the certlficates which, she then carried and which indicates her entry 
with Olasa I — 3/3 L//. That this class is the highest for océan service and 
covers tradtag on ail océans." 

She was ordered, by the Shipping Central Committee, April 2, 1918, 
to proceed to Hampton Roads and take on a cargo of coal for Panama 
Canal, and directed to take up with W. R. Grâce & Co. for a cargo 
of nitrate on her retum voyage. In accordance with this order, she 
went to Norfolk, took on the cargo of coal, and proceeded to Colon. 
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On thîs voyage she had, "during the first four days, very bad weath- 
er"; after that "fair weather" until she reached Colon, April 18, 
1918. She did not leak during the voyage. She proceeded, under or- 
der, to Caleta Buena with "very fine weather," where, on May 2, 
1918, she began taking on cargo of nitrate of soda. Her chief officer 
says that while at Caleta Buena, and before taking the cargo, he was 
in charge of the loading and was in the holds every day ; that none of 
the f rames of the vessel were broken at that time; the frames were 
24 inches apart. The vessel left Caleta Buena May 9th, and reached 
Balboa May 19, 1918; had "little swell, not much fair weather." She 
went from Balboa to Colon. Left there May 20, 1919, for Wilming- 
ton, N. C. The chief officer is, in respect to the course of the vessel to 
this point, corroborated by ail of the officers and crew. The second 
mate had been on the Maumee a little over two years; says that he 
was in the holds every day on the way down ; that they were cleaned 
eut; did not leak; that he was in holds Nos. 3 and 4; it was his 
business to look out for them ; none of the frames were broken ; he 
looked at them. 

The carpenter testified that he was on the Maumee when she docked 
at Rotterdam; was on her return voyage to New York, Norfolk, 
Colon, and Wilmington. She did not leak until May 26, 1918. Took 
the soundings every morning; found average water there, three or 
four inches ; pumps will leave an inch or two ; the bottom of the wells 
is three feet, six inches below the ceiling of the hold. He cleaned 
out the holds of the Maumee while she was at Caleta Buena. She 
was light. There was no break in the frames. Used a small hand- 
brush. Cleaned down the sides, sweeping the coal dust oflf. Did this 
personally. Vessel did not leak at ail. The bags containing the nitrate 
were piled in pyramid form in the holds of the ship. This was the 
usual and proper way to load it. 

The ship's log contains the following entries: 

"First day had fair weather, took up anchor 6:30 a. m., steering north- 
northeasterly course, no -wlnd In the forenoon, during afternoon north-north- 
easterly wind, force 2 — ^wind Increased In the nlght 4. May 20th, cloudy after- 
noon, clear at nlght. May 21st, wind increased from 4 to 5 — sea was 5 — coti- 
tinued ail day, steering northeasterly course, wlnd northeast. May 22d, swell 
from southeast — ship roUlng conslderably and shipplng quantltlea of water — 
ail day May 23d, sea is same — 5 — call that rough sea — ship rolUng conslder- 
ably — shipplng quantlties of water, weather squally, untU noon. Afternoon 
wind 3 — sea 3 — in lea of land then. In the afternoon get clear of land, pass 
the land again and the ship is pitchlng heavily, large quantlties of water, 
midnlght May 24th, sea was 6, continued ail day on 24th — between 8-12. 

"Ship is roUlng heavily and shipplng much water over deck and hatches, 
weather overcast and squally." Contiuued until May 26th, when "at ahout 
ten a. m. the chief englneer, C. R. Henseu, reported that the water was 
streaming into the tunnel, apparently coming from the after hold. No. 4 
hatch was immediately opened and the chief englneer and chief offlcer went 
down and found the hold floating about four feet of water ail over; leakage 
was found by the sound of the instreaming water ; it proved to be a broken 
frame and a rivet hole on the starboard side between Ko. 3 and No. 4 hatch- 
ways, the middle strlng, say five feet under water edge. Large quantlties of 
water were streaming in, commenced pumplng at once and tried to stop the 
leakage by drivlag wooden plugs and wedges in between the frames and the 
ship's side. Holes were made in the watertight bulkheads between the en- 
gine room and No. 3 hold to give the in-streaming water a more free accesa 
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to the pnmps. At about noon the leakage was so far stopped that the wateP 
did not increase any more ; kept the pumps golng as fast as possslble. Dur- 
ing the afternoon the water was observed to be disappearing ; good deal of 
the cargo seems to hâve been melted away. By further examlnatlon It waa 
found dut that thlrty-six frames on starboard side and six trames on the 
port side had been bursted at about the middle strlnger, probably caused by 
the heavy laborlng of the shlp during the voyage." 

The chief officer and second mate, immediately upon hearing of 
the leak, went into No. 4 hold; found water about four feet deep. 
The captain was there at the time. Could see and hear the water rush- 
ing in ; saw daylight through hole, rivet hole. Made inspection of ship 
at once ; found broken frames. Could see edges of broken frames ; 
breaks were fresh. Could see the white métal. If old, break would 
be rusty. Vessel not rolling very much at that time. No water got 
into the ship until May 26, 1919. Soundings were taken daily by the 
carpenter and registered. Witness is corroborated by ail of the ofR- 
cers and crew who were examined. When the leak was discovered 
on the morning of May 26th, upon examination, a hole "about the 
size of a nickel" caused by the loss of rivet was found. Witness ex- 
pressed the opinion that this was caused by the breaking of the frame, 
resulting from the "heavy laboring of the vessel." The plate "was 
out a little," caused by the breaking of the frame. Each plate is 
riveted onto several frames. So, "if one of the frames broke and 
broke a rivet, that would loosen the contact between the frames and 
the plate at the point where the rivet was broken." The frames 
were not bent in; they were cracked. Neils Anderson, the carpen- 
ter, says : 

"I think the frames were of sutHelent strength. The cause of their break 
was the heavy laboring of the vessel ; that is ail I can attribute it to. It waa 
no unusual, but a heavy sea, blg swells ; such as it Is usual to encounter on a 
voyage. We had it right along every day. The same kind of weather we 
would bave on any voyage; but exceptionally heavy for summer months. It 
was a beam sea a good deal of the time. That made her roll a good deal 
more than If it had been a head sea." 

The évidence shows that the vessel was free from leaks, or water, 
until some time during the morning of May 26th. That the frames 
hroke at, or about, that time, causing a rivet which riveted the plate 
to the frame to break and fall out, leaving a hole which the witnesses 
estimate to hâve been about the size of a nickel. It is difficult to fix 
the exact time during which the leaking continued before it was dis- 
covered. Prompt, effective measures were resorted to upon discovery. 
There is no évidence of négligence either as to the time of making 
the discovery or the means adopted for stopping the leak. The dam- 
age was, to a large extent, sustained before the leak was discovered. 
Liability of the claimant dépends upon the question whether the ves- 
sel was seaworthy at the beginning of the voyage. AU of the wit- 
nesses for claimant, who were on the vessel, concur in their testimony 
regarding the physical condition at that time. They say that the 
break was fresh, new; that the frames were not broken before the 
morning of May 26th. They describe the frames as in good condi- 
260 F.— 55 
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tion, painted. That there was a little rust on them. The chief officer 
says : 

"You will never flnd any shlp wlthout a bit of rust tmless it Is brand new. 
They might bave broke if they bad been brand new on the same voyage with 
the same pressure put on them. I cannot say as to that. * • • So far 
as I know she was entlrely seaworthy when she took on her cargo at Caleta 
Buena. ïhe carpenter says that the break in the frames was fresh, not rust- 
ed. When the water got into the hold where the nitrate of soda was stored, 
it will rust the iron if it was not painted." 

When the leak was discovered, the boatswain took the watch down 
and buih a platform, prepared wedges, and the second mate drove 
them in, hetween the frame and the side of the ship, just back of 
the frame, on both sides of the frame. Found 36 frames on starboard 
and 6 on the port side broken ; clean, fresh breaks ; still fresh and 
clear. Could see where the breaks were by the flashlights. He says : 

"In my Judgment, the heavy laboring of the vessel and the cargo we had 
caused the frames to break. The plates and frames were riveted together, 
and the rivet broke. The plate was 'out a little.' * • • If one of the 
frames broke and broke a rivet that would loosen the contact between the 
frame and the plate at the point where the rivet was broken. The frames 
were not bent, cracked, not twisted. • • * I thlnk that the frames were 
of sufficlent strength, but for the heavy rolllng of the sea. It was such a 
sea as it is usual to encounter on a voyage, but we had it right along almost 
every day. It was an exeeptionally heavy sea for the summer months. Not 
unusual weather, same kind as you get on almost any voyage. Somethlng 
more than average for summer months. Beam sea — vessel rolls more than 
if it had been a head sea." 

When the ship reached Wilmington, N. C, May 28, 1918, upon 
request of her captain, a survey was made. 
H. Stewart, introduced by libelants, says: 

That he was called upon to make a survey of the ship, upon her arrivai 
in Wilmington. That he bas been in the business for many years. He began 
to make the survey with Capt. Edgar Williams, harbor master. Made a pre- 
liminary examlnation when he was called to New York and called on W. N. 
Harrls to take hls place. Found a number of ribs, or frames, broken; not 
slmply cracked, but broken. "The condition of the frame was very rusty, 
looked like It had not been painted for scale in a long tlme ; showed neglect. 
Nitrate of soda, as a cargo, does not support the sides of the ship. It only 
cornes up to a certain point, and consequently there is not support to the 
sides of the ship frora the Inside. The breaklng of the ribs would cause the 
rivets to loosen and cause water to corne in. • * • The rivets and frames 
were badly rusted, heavy scales on them, and that weakens the strength of 
the material. An inspection withln six months would bave discovered the 
condition. We knocked off some of the rust. Saw no évidence that any one 
else had done so. Made no written report. Knows William Compton and 
Charles E. Rose; both well known surveyors. Would bave good deal of con- 
fidence m their judgment." 

David H. Scott went on the ship as représentative of Mr. Small- 
bones, first person who went on af ter her arrivai at Wilmington. Went 
into hold No. 3. Looked at the rivets. Saw empty bags Ijang in the 
hold where water shipping through had gotten into the nitrate. Also 
saw broken rihs. Did not count them. They were very rust eaten. 
iExamined them in company with the mate. Know Finley. He is a 
compétent surveyor. Witness has been engaged in shipping in Wil- 
mington ten years. Been around shipyards since he was a boy. 
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Joseph s. Newton holds a master's license for several years. Was 
présent during unloading of the Maumee. Saw her ribs. AU of 
them were very rusty. Any one could see that they were rusty, unless 
he was blind. The bags of nitrate were piled pyramid. That is the 
usual way in which they are stowed. 

W. N. Harris had been a surveyor of ships for many years. Acted 
for lyloyds at the port of Wilmington. Is now clerk of superior court 
and one of the port wardens. Went on board Maumee. Made ex- 
amina tion of her holds. The ship showed a gênerai rundown condi- 
tion. There were quite a number of rivets (ribs) broken on the port 
side, in hold No. 3. They were very badly rusted. "The ship was 
very badly rusted ail around the beams and ail around the hatch comb- 
ings, and what we call runways, and in fact the ship was generally 
rundown and showed lack of attention. The ribs were badly rusted. 
The effect was that, when a sea struck against tlie side of the ship, 
and a heavy cargo in the bottom such as nitrate of soda, it runs in 
the hold of the ship, and when a heavy sea would strike her it would 
cause the ribs to break. The pressure of water on the outside, in my 
opinion, caused the ribs to break. * * *• There was some corro- 
sion. Could be seen. Ribs were rust eaten." 

James S. Williams, one of the port wardens, at Wilmington, also 
contracting stevedore, contracted to unload the Maumee : 

"Went on her with Mr. Harris. Was called upon by the résident agents of 
the ship to make an Inspection of her to ascertaln whether she was sea- 
worthy, after cargo was taken out, to proceed llght to another port. Was on 
board before the cargo was taken out, and whlle It was being taken out. 
Between 30 and 40 ribs were broken on the starboard side and less number 
on the port — 8 or 10. They were corroded, rusty, very badly rvist eaten. The 
fact of the matter was, the ship was in bad condition, but I didn't make any 
thorough inspection of any part except the part where they had the trouble. 
The rust had eaten into the ribs to an appréciable estent, so as to diminish 
their strength or thickness. Did not see any évidence of their having been 
palnted recently, nor of the Interlor part of the ship at ail. Did not see any 
évidence of chipplng of the ribs indlcating Inspection. Ship looked like it 
had been carrylng kainitt or sulphur ore. Ship did not look like she had 
proper eare taken of her. There was nothing to prevent a man seeing the 
condition if he inspected the hold of the ship. There was no coverlng and 
nothing to prevent seeing the rust and corrosion. From an observation of 
that aft hold it did not look like it had .been painted in a year at least, or 
perhaps a gréa ter length of tlme. The ribs on the inside of the ship. There 
were no boards at ail between the sides of the ship and the cargo hold. In 
my opinion the sides of the hold had not been painted in a year ; beyond that 
I cannot say. • • • Made a very careful inspection of her before we 
issued that certlflcate. Was satlsfled after the examination that it was per- 
fectly safe for the Maumee to proceed in ballast to a northern port for per- 
manent repairs. Iron vessels will always corrode, more or less. Cannot very 
well prevent it. There is always some corrosion and some dépréciation In 
the frames of any vessel that has been in service for some time. A fair test 
is to say whether there is a substantial amount of strong métal left in the 
frame. * * • I made a particular examination of the ribs In the part 
where the damaged cargo had been." 

L,ibelant introduced Chas. E. Ross, naval architect and engineer; 
Consulting engineer and surveyor, since 1889; graduate of the Uni- 
versity of Pennsylvania : 
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"Has examlned a very large number ot Iron vessels ; averaged one a day. 
,Have surveyed large number lor United States Shlpping Board. Made a 
survey for owners of vessel in company with Mr. William Compton; made 
a written report Examined the log of vessel and took extracts from it, 
showlng that she 'had very heavy weather on certain specifled days and that 
damage had been sustained.' • • * We went down in holds Nos. 3 and 4. 
Found that 36 frames along starboard side were broken. In some instances 
both cracked and fractured. Tte Une of fracture was dlrectly in the way 
of the middle string of the vessel, roughly speaklng, about two inches above 
the line of the strlnger, would vary a little bit, followlng the Une of the 
shear of the vessel. On the port slde there were elght frames broken. The 
same gênerai description applies there. The forward plate of the after peak 
tank — at the extrême end of the vessel — about where it joins the second 
stringer was cracked about on the same Une of the strlnger. On the line 
from the side of the tank, double bottom tank, it does not go ail the way across 
from Shell to shell ; it stops a distance of three or four feet from the side of 
the vessel, and there is a margln there that connects the skin proper of ship by 
means of brackets or knees or rivets. A large number of thèse down below 
the top of the flood line were loose and started; thlnk 45 of thèse rivets. 
The margin brackets on the starboard side of the atter hold were loose and 
started. Thèse rivets did not go through the shell of the vessel. • * * 
They were the connection that connects the frame to the shell. It was not pos- 
sible for any water to go through thèse rivets into the hold. In addition lo 
that, in the afterhold on the starboard side of the vessel, there was one frame 
rivet that was broken ofC between three and four hatches, about midway of the 
hold. Some wedgea had been driven between the shell of the vessel and the 
heel of the frame. 

"The breaks in ail of thèse frames were of very récent origin. In ray opin- 
ion they occurred as of the same time, ail of the breaks and broken rivets at 
the same time. The large number of frames that were broken in consécutive 
line, the broken rivet, the nature and extent of the damage, breaks were ail 
new breaks, one rivet missing from a plate in the side of the vessel portion 
of the rivet that goes through the shell plate was missing ; the portion of the 
rivet that goes through the frame was there. I had the wedge taken out. 
Looked at the rivet that was broken ofE. The functlon of the rivet to hold the 
frame and plate in Joinlng them together. It was a new break ; was not wasted 
away or a deteriorated rivet On the frames there was some corrosion, some 
parts a considérable amount of corrosion. The body of the métal had not 
been seriously reduced In the way of thèse breaks referred to. It was recom- 
mended that 36 frames on the starboard side be repaired by fitting and back 
bars and eight frames on the port side. In my judgment it was not neces- 
sary to take out any of the fractured frames and put in new ones; not eo 
much deteriorated as required them to be taken out. There was considérable 
amount of strength left there, suflicient in my opinion. I could hâve con- 
demned the frames but did not We ail coneurred in that opinion ; no other 
leak of any magnitude that I saw. The frames were not corrodèd to such 
an extent that, in my judgment, had the fractures not been there, as to render 
the vessel unseaworthy. From the conditions whlch I found, It is my opinion 
that stress of weather caused the frames to break. The breaklng of the 
frames mlght hâve a tendency to break the rivets — removlng the support be- 
hind — the rivet whlch I found broken was just behind the broken frame. 
Did not see any évidence that the broken rlb had been tested. The condition 
of the rib may be tested by tapping. That la a common method." 

William Compton, a surveyor to large underwriters, graduated at 
Durham Technical Collège (England) 1900. Went to sea as marine 
engineer. Was manager of Dry Dock Ship Repair Company. Hâve 
surveyed a great many vessels, mostly steel. Surveyed the Maumee 
in the interest of American Undervsfriters in dry dock, Baltimore, with 
Mr. Ross and Mr. Lass. States the condition as described by Ross. 
He tested the frames with hammer. From this test and appearance. 
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considères there was sufficient métal there to make repairs which 
were suggested by owner, representing the underwriters. I felt jus- 
tified in acceding to that method of repair. In my judgment it was 
sufficient to make the vessel absolutely seaworthy. Did not condemn 
any frame. In my opinion when the repairs were effected the under- 
writers would he protected. I made a careful examination of the 
frames. Found them in fair condition considering the vessel's âge 
and seaworthy after the repairs were made. 

Capt. Edgar Williams had been port warden at Wilmington nearly 
20 years. Has been pilot since 1866. Has frequently made surveys 
of ships. Made survey of Maumee with Stewart. Found some of 
the frames on the starboard side broken; wedges driven in where 
the rivet was broken. Considering the âge of the ship, the frames 
were in fair condition. There would be some corrosion with water 
coming in with cargo of nitrate of soda; not sufficient to render her 
unseaworthy. Did not complète survey ; was taken sick. 

Referring to the entry in the log, he says that it indicated that the 
ship had not encountered any extrême weather, but had encountered 
"heavy swells." That they were to be expected at sea most any time. 
"Vessels expect most any kind of weather; they take their chances." 
The .owners and captain know that, when she encounters swells, the 
ship will roll. Nitrate of soda being a heavy cargo, there is bound to 
be a heavy strain on the ship when she encounters a heavy swell 
heaving against the side of the ship. If he encounters swells, there 
is going to be more strain on the vessel with that cargo than if he 
had a cargo that filled the cargo space. 

[1,2] Eliminating, for the présent, the contention of libelants that 
the sounding pipe in the afterhold was hroken, the determinative ques- 
tion upon the décision of which the case must be disposed of is 
whether the vessel was seaworthy at the time she entered upon her 
voyage, within the terms of the charter party. As no claim is made 
for loss or damage to the cargo, resulting from faults or errors in 
navigation or in the management of the vessel, the question as to 
whether the owners exercised due diligence to make her seaworthy, in 
ail respects, as provided by section 3 of the Harter Act, Act Feb. 13, 
1893, c. 105, 27 Stat. 445 (Comp. St. § 8031), does not arise. The 
Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181 ; The 
Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. 

We are thus brought to the considération of the question whether 
the Maumee was in fact seaworthy and the measure of liability in that 
respect imposed upon her owners. The discussion by Chief Justice 
Fuller in The Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 38 
ly. Ed. 688, is enlightening upon the question. He says: 

"By the charter party, It was agreed on the part of the vessel that she 
should be tight, staunch, strong, and in every way fitted for the voyage [the 
same language found in the charter party In this case], and the rule is well 
settled that the charterer is bound to see that his vessel is seaworthy and 
Bultable for the service for which she Is to be employed, whlle no obligation 
to look after the matter rests upon the owner of the cargo. * • * If 
there be a defect, althougb latent and unUnown to the charterer, he is not 
excused." 
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The rule announced by Judge Gray in The Caledonîa (C. C.) 43 
Fed. 681, is quoted with approval, which concludes : 

"The warranty is absolute that the ship Is, or sball be, in fact aeaworthy 
at that tlme, and does not dépend on his knowledge or Ignorance, his care 
or négligence." 

In The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644. 
the language of Mr. Justice Gray, who heard the case on the circuit, 
is approved, and it is said by the Chief Justice : 

"After renewed considération of the subject, in the light of the able argu- 
ments presented at the bar, we see no reason to doubt the correctness of the 
rule thus enunciated" — thus rejectiug the argument which sought to relieve 
the owner from liabllity for damage sustained to the cargo, by reason of 
latent defects. 

The English and American décisions are reviewed, and the conclu- 
sion reached that the Circuit Court rightly held that the warranty was 
absolute. Hughes, Admiralty, 145. 

This warranty of seaworthiness is construed to obligate the owner 
to furnish to the shipper a vessel seaworthy for the purpose and the 
cargo which she is to take and carry. The charter party in this case 
is entitled, "Nitrate Charter Party," and the warranty is that she is, 
"in every respect, fit to perform the voyage hereinafter naentioped"; 
that is, to receive "at Caleta a full and complète cargo of nitrate of 
soda in bags, etc." The warranty of seaworthiness, therefore, must 
be interpreted in the light of the cargo and voyage. 

" 'The test of seaworthiness is vhether the vessel Is reasonably fit to carry 
the cargo which she bas undertaken to transport.' This is the commonly 
accepted définition of 'seaworthiness.' As seaworthiness dépends not only 
upon the vessel belng staunch and fit to meet the périls of the sea, but 
upon its oharacter in référence to the particular cargo to be transported, 
it follows that a vessel must be able to transport the cargo which it is held 
out as fit to carry, or it is not seaworthy in that respect." The Silvia, 171 
D. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241 ; The Southwark, 191 U. S. 1, 24 Sup. 
Ct. 1, 48 L. Ed. 65, citing The Thames, 61 Fed. 1014, 10 O. O. A. 232 (Fourth 
Circuit). 

The owner is hound to furnish a seaworthy and properly equipped 
vessel for the purpose of the voyage. Kent, Com. 305; The Wild- 
croft, 201 U. S. 378 (388), 26 Sup. Ct. 467, 50 L. Ed. 794; The Jeanie, 
236 Fed. 463, 149 C. C. A. 515. 

This being the standard or measure of obligation assumed by the 
owners of the Maumee, it is sought to relieve her from liability for 
the damage sustained by the cargo in the charter party. The only 
provision, in this respect, in which we are concerned, is found in the 
exception of liability for "périls of the sea." In the construction of 
this clause it is said : "There is a mass of learning and refinement of 
distinction." Hughes on Admr. 154. 

[3-5] The foUowing définition of this exception has been quoted 
with approval: 

"B:r the dangers of the sea is meant those accidents peculiar to navigation 
that are of an extraordlnary nature or arise from irrésistible force or over- 
whelming power, which cannot be guarded against by the ordinary exertions 
of human skill and prudence." Tuckerman v. Stephens & Crédit Trans. Co., 
32 N. J. Law, 320. 
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Justice Story in The Reeside, 2 Sumn. 567, Fed. Cas. No. 11,657, 
says : "The mère rolling of a vessd by cross seas is not such a dan- 
ger." 

In The Edwin I. Morrison, supra, the findings of the Circuit Judge 
in regard to the weather encountered by the ship, were approved. It 
was said: 

"It was for tbem (the owners) to show affirmatively the safety of the cap 
and plate ; and that they were carrled away by extraordlnary contingencles, 
not reasonably to bave been antlclpated. We do not understand from the find- 
ings that the severlty of the weather encountered by the Morrison was any- 
thing more than was to be expected upon a voyage, such as this, down that 
coast and In the wlnter season, or that she was subjected to any greater dan- 
ger than a vessel so heavlly loaded, and with a hard cargo, mlght hâve an- 
tlclpated under the circumstances." 

The findings of the judge are set out at length, paragraph XIII, 
153 U. S. 205, 14 Sup. Ct. 826, 38 L. Ed. 688. 

In The Caledonia, supra, the question upon which liability was made 
to dépend was stated to be: 

"Was the vessel at the tlme of ber salUng In a state, as regards the stow- 
Ing and recelving thèse plates, reasonably fit to encounter the ordinary périls 
that mlght be expected on a voyage at that season from HuU to Cronstadtî" 

In The Newport News (D. C.) 199 Fed. 968, Judge Hough says : 

"In order to find péril of the sea, the losses sustalned need not be extraor- 
dlnary In the sensé of necessarlly arlslng from uncommon causes. Rough seas 
are common incidents of a voyage, yet they are certalnly sea périls and dam- 
ages arlslng from them are wlthin the exception if there bas been no want 
of reasonaWe care and skUl In flttlng out the ship and managing her." 

The log, which the learned judge accepted as true, discovered "vio- 
lence of the sea sufficient to pick up and throw overboard whole bar- 
rels of rosin, of great weight. The barrels were broken and the 
contents spread over the deck. High seas breaking away rail of 
coal bulkhead and post of bridge deck. Vessel pitching and rolling 
heavily, etc." The Ninfa (D. C.) 156 Fed. 512; United States v. N. 
Y. O. & S. S. Co., 216 Fed. 61 (71), 132 C. C. A. 305 ; The Giulia, 
218 Fed. 744, 134 C. C. A. 422. 

In view of thèse authorities the question cornes: Was the damage 
to the nitrate attributable to "périls of the sea" ? 

The certificates of seaworthiness held by the vessel are presumptive 
évidence in her favor and may justly be treated as strong, but not 
conclusive, évidence, of her condition. The évidence of the master, 
mate, and other members of the crew, may and should, so far as it 
relates to spécifie facts, be taken as true. Conceding this, the ques- 
tion yet remains open whether, in truth, the condition of the ship meas- 
ures up to the standard fixed by her charter party and the law. 

Giving to the certificates issued to her by the Bureau Veritas the 
weight to which they are entitled, there is a presumption that, at the 
time of her examination, March 8, 1918, she was seaworthy. This, 
of course, is subject to he rebutted by compétent and crédible testi- 
mony. She was 21 years of âge. The officers and crew are inter- 
ested in maintaining their contention that they made careful exam- 
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ination of the holds of the ship at the time she took on the cargo, and 
their évidence as to what they did in that respect is to be weighed in 
the light of that fact. Whether they made so thorough and careful 
examination as the conditions demanded is doubtful. The vessel did 
not leak at that time, there was "no break in the frames," and the 
nitrate was "piled" in the "usual and proper way." 

It is more diffcult to reconcile their statement that the frames were 
free f rom rust, with the testimony of the witnesses who examined her 
at Wilmington, and the Experts Ross and Compton. There was cer- 
tainly, on her arrivai at Wilmington, May 28th, some rust, some cor- 
rosion, on the frames. The testimony of James M. Williams and W. 
N. Harris, corroborated by the others who made the survey, cannot be 
rejected. They are men of high character and expérience in making 
surveys of iron ships. Ross and Compton are intelligent experts 
and men of high character. They concur in saying that — 

"On the frames there was some corrosion, some parts a considérable amount 
of corrosion. • * • It was reduced in sections some, but not seriously 
reduced in the way of thèse breaks referred to." 

Ross says: 

"Could hâve condemned the frames, but did not In my opinion the stress 
of weather caused the frames to break." 

Compton says: 

"There was rust on the frames. We tested them wlth a hammer. In fair 
condition, consldering the vessel's âge. Eust did not so weaken frames as to 
render her unseaworthy." 

Capt. Edgar Williams, witness for claimant, says that there was 
corrosion on the frames; "considering âge of the ship, they were in 
fair condition." 

James S. Williams made careful examination of the ship for the 
owners, called on by résident agents, for the purpose of ascertaining 
whether she was seaworthy, after cargo was removed, to go to another 
port, light. He says the frames were corroded, rusty, very badly rust 
eaten. Rust had eaten into the ribs to an appréciable extent, so as 
to diminish their strength or thickness. Did not see any évidence of 
shipping, indicating inspection. Iron vessels will always corrode more 
or less; can't very well prevent it. There is always some corrosion 
and some dépréciation in the frames of any vessel that has been in 
service for some time, made a partîcular examination of the ribs in 
the part where the damaged cargo had been. He is corroborated by 
Plarris, Stewart, Scott, and Newton. I am constrained to find that 
there was rust on the frames, corrosion, which reduced their strength. 
This is not inconsistent with the testimony of the crew and other 
witnesses who say that the breaks were "fresh." I am satisfied that 
the breaks occurred at the time of, and caused, the breaking of the 
rivet, which held the plates to the frames. Of course, as said by ail 
of the witnesses, this was caused by the weather which the ship en- 
countered at the time. The experts say that, in their opinion, the ves- 
sel was seaworthy notwithstanding the rust or corrosion, and that 
they did not condemn nor require the frames to be removed, but di- 
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rected them to be supported in the manner described by them. Not- 
withstanding thèse opinions, we are conf ronted with the fact that some 
40 of thèse frames broke under the conditions described in the ship's 
log, which are taken to be correctly recorded. 

Were thèse conditions such as to exempt the owners from Hability 
f rom damages sustained by reason of périls of the sea ; in other words, 
were thèse conditions so "extraordinary, unusual, of such irrésistible 
force and overwhelming power as could not be guarded against by 
the ordinary exertions of human skill and prudence," or was the ves- 
sel in respect to the frames, or ribs, at the time she hegan the voyage, 
in a condition as reasonably fitted her to encounter the ordinary périls 
that might be expected on a voyage at that season, with the cargo 
which she carried? Was she strong and seaworthy within the mean- 
ing of the warranty contained in the charter party? Until May 22d, 
she had fair weather, smooth sea. On October 23d, swell ; roUing con- 
siderably and shipping quantities of water. At midnight of the 24th 
of May, ship is pitching heavily; shipping large quantities of water; 
this continued until May 26th, when leak was discovered. The chief 
officer says : 

"It was such a sea as It Is usual to encounter on a voyage, but we had It 
right along, almost every day. It was esceptionally heavy weather for the 
summer months. Not unusual weather; same kind as you get on ahnost 
every voyage ; beam sea ; vessel roUs more than if It had been a head sea." 

The other memhers of the crew testify to the same conditions. The 
vessel sustained no other injury than the breaking of the frames. 
The weather conditions as found by the court in The Morrison, 
supra, were much more severe than hère. The court held that they 
did not come within the exceptive provisions of the warranty, although 
the vessel encountered ''adverse winds and heavy weather." 

In The Wildcroft, supra : 

"A severe storm was encountered and some damage was done by sait water 
flnding its way Into hold No. 3, beeause of the tearing away of the tarpaulln 
o\ er the hatches and vvashing off the starboard ventilator cover." 

This was held a damage caused by the périls of the sea. 

In The Tjomo (D. C) 115 Fed. 919, the vessel encountered "ter- 
rifie storm of wind and heavy seas, * * * 'a very heavy hurri- 
cane,' with wind from 90 to 100 miles an hour." The mate, with ten 
years' expérience, said that "it was the most terrible storm he ever 
saw." Held within the exemptive terms of the warranty. In the 
British King (D. C.) 89 Fed. 872, the évidence upon which the court 
found the damage due to périls of the sea clearly distinguishes this 
from that case, "the weather was extraordinary, etc." 

In The Julia Luckenbach, 235 Fed. 388, 148 C. C. A. 650 (C. C. A. 
Second Circuit), the District Judge found, and the Circuit Court ap- 
proved bis finding, that the vessel "encountered strong winds and 
rough seas, so that [she] rolled and pitched a goçd deal, and shipped 
water in and over decks. She encountered that degree of strain to 
be expected in fréquent Atlantic weather and no more." 

In The Carisbrook (D. C.) 247 Fed. 583, the court found that the 
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owners had used due diligence to make the ship seaworthy, and the 
damage was sustained by the management of the crew, and there- 
fore within the provisions of the Harter Act. 

After a careful examination of the decided cases, illustrating the 
views of admiralty courts, respecting conditions which bring instant 
cases within the définition of "périls of the sea," used in charter par- 
ties, recognizing the fact that to a large extent each case is dépendent 
upon the spécifie facts, I am brought to the conclusion that, in re- 
spect to the cargo which she undertook to carry, the frames of the 
Maumee were, at the time she took it, rusted to an extent which dis- 
abled them to resist the ordinary conditions of the sea which should 
hâve been anticipated on the voyage; that those which she encoun- 
tered were not "extraordinary, or such as were the resuit of irrésistible 
force or overwhelming power which could not hâve been guarded 
against by ordinary exertions." 

I do not deem it necessary to discuss the évidence respecting the 
condition of the sounding pipe. It is sufficient to say that I am of 
the opinion that such in jury as it sustained is attributable to acci- 
dents occurring during the voyage, and not to any defect in its con- 
dition at the commencement of the voyage, nor any négligence on the 
part of the crew. I am also of the opinion that whatever injury it 
sustained did not cause or contribute to the damage of the nitrate of 
soda. 

I am of the opinion that the libelants are entitled to recover of the 
claimant the amount of damage sustained by the nitrate of soda. The 
statement shows this to be $13,449.43, The quantity of shortage is 
admitted. 

The claimant does not press the suggestion that hecause the Maumee 
was, at the date of the charter party, and receipt of the cargo, under 
réquisition of the United States Shipping Board, she was immune from 
the libel. A decree may be drawn in accordance with this opinion. 



rEAZIBB T. HINES, Dlreetor General of Rallroads. 

(District Court, B. D. South Garolina. May 30, 1919.) 

No. 142, 

1. EEMOVAL or CAUSES iS=>89(l) — EFPEOT of BEFUSAI. BT STATE COUBT. 

Where a cause is removable, It Is removed by the mère filing of the 
bond and pétition in the state court, even though the state court may 
refuse to grant an order of removal, and the application to the state 
court for an order of removal is a mère matter of comity or cburtesy. 

2. Bemovai or causes ig=89(2) — Stjfficienot or notice of pétition and 

BOND. 

In View of Judidal Code, § 29 (Comp. St S 1011), requlring written 
notice of the pétition and bond for removal to be glven the adverse par- 
ties prior to the filing of the same, no notice need be glven the state 
court 

^ïoFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexe» 
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3. Bemotai- ov causes <@=>107(6) — ^Amendmbnt to pétitions. 

An amendment to a pétition for removal may be pennltted by the fédér- 
al court, where the amendment Is one to cure technlcal defects, or to mere- 
ly amplify the allégations of the pétition. 

4. KeMOVAL OF causes i®=»97 DeTEBMINATION OF FACT issues for THE FEDEE- 

AL COUET. 

When the rlght of removal dépends upon the existence of controverted 
facts, they miist be determined by the fédéral court, and in such case it 
Is the duty of the state court to defer ail action until such fact issue bas 
been passed on by the fédéral tribunal. 

5. COITBTS €=508(8) AlTEE EEMOVAL TO FEDERAL COUET PEOCEKDINQS IN STATE 

COURT ENJOINED. 

After a case has been adjudged by the fédéral court to hâve been 
properly removed, or where the question of removal dépends on fact 
questions to be determined solely In that court, the fédéral court may 
protect ItB Jurlsdlction by enjoining any further proceedings In the state 
court, 

6. Removal or causes ®=>107(6) — Cause one between citizenb of différent 

STATES. 

Though the complaint in an action against the Director General of 
Eailroads alleged facts bringing the case within the fédéral Employers' 
Liabillty Act, the cause was removed to the fédéral court on the ground 
that the parties were eltizens of différent states, held that, where the pé- 
tition for removal did not allège fraudulent purpose in any of the alléga- 
tions of the complaint to defeat removal, a proposed amendment setting 
up that plaintifC was not an employé of défendant, and therefore that 
the action did not fall within the fédéral Employers' Liability Act (Comp. 
St. §S 8657-8665), whlch would preclude removal, must be denied. 

7. Removal of causes <g=53 — Actions under fedeeal Employées' Liabilitt 

Act. 

An action under the fédéral Employers* Liability Act (Comp. St. S| 
8657-8665), though between eltizens of différent states, is not removable 
from state to fédéral court. 

8. Mastee and servant <s=>86 — Fédéral Employées' Liabiuty Act appli- 

cable ONLY TO INTERSTATE OOMMEBCE. 

For a case to come within the scope of the fédéral Employers' Liability 
Act (Comp. St. |§ 8657-8665), two thlngs must concur; First, the com- 
mun carrier by railroad must be engagea In Interstate commerce; and, 
second, the injury must be sufCered by the employé while engaged In 
such commerce. 

9. Commerce <S=98(6) — Fedeeal Employées' Liability Act exclusive when 

applicable. 

Where the facts bring the case within the fédéral Employers' Liability 
Act (Comp. St. IS 8657-8665), the statute is exclusive, and the rights and 
remédies of the parties are ref érable to It alone; hence though a com- 
plaint did not specially rely on the act, such statute will govem, where 
the facts alleged showed that it was applicable. 

10. Commerce <g=927(8) — Application of fedeeal Employées' Liability Act. 

An employé, engaged in malntaining In proper condition the traeks used 
by a railroad company for Interstate trains, cornes within the protection 
of the fédéral Employers' LiabiUty Act (Comp. St. §§ 8657-8665), even 
though the traeks were used also for intrastate commerce. 

At Law. Action by Wesley Frazier against Walker D. Hines, Di- 
rector General of Railroads, begun in state court and removed to the 
fédéral court. On motion to permit défendant to amend both pétition 
for removal and answer. Motion denied. 

^:=3For otber cases see same toplc & KBY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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H. Klugh Purdy, of Ridgeland, S. C, and Logan & Grâce, of 
Charleston, S. C, for plaintiff. 
W. Huger Fitz Simons, of Charleston, S. C, for défendant. 

SMITH, District Judge. A motion has been made in this case, after 
due notice, to permit the défendant to amend both the pétition for re- 
moval and the answer herein, and counsel on both sides hâve appeared 
and been heard. 

It appears from the record that the plaintifï, on the lOth day of 
March, 1919, commenced an action in the court of common pleas for 
Jasper county, in the state of South Carolina, against the défendant, 
to recover damages for an alleged personal in jury committed by the 
négligence of the employés of the défendant. Thereafter, and within 
the time allowed by law, the défendant filed his pétition and bond in 
the State court, for the removal of the cause to this court, on the 
ground that the action is a controversy between citizens of différent 
States. Thereupon notice was given by the défendant to plaintifï that 
he had filed his pétition and bond for removal, and would apply to the 
state court for an order removing the cause as provided by law, and 
an exemplified copy of the record in the state court has been filed in 
due time in this cause. 

The défendant thereafter served and filed in this court his answer to 
the complaint, and now makes this motion to be allowed to amend both 
the pétition for removal and the answer, by inserting therein an allé- 
gation that the plaintiflF, Wesley Frazier, on September 27, 1918, at 
the time of the alleged injury, was not an employé of défendant, but 
at that time was in the employ of W. Z. Williams Contracting Com- 
pany, Incorporated. No order has been obtained from the state court 
removing the cause, nor has any application yet been made to that 
court for such an order. 

[1] The first question suggested is that this court will not consider 
any motion in the cause until an application has been made to the state 
court for an order to remove it to this court. Such has been, in a gên- 
erai Vvay, the practice of this court, in removal cases, for many years. 
The gênerai rule of law, however, is undoubtedly that if the case be a 
removable one, the mère filing of the bond and pétition in the state 
court removes the case. Traction Co. v. Mining Co., 196 U. S. 239, 25 
Sup. Ct. 251, 49 L. Ed. 462; lowa Cent. Ry. v. Bacon, 236 U. S. 310, 
35 Sup. Ct. 357, 59 L. Ed. 591. 

It is the duty of the state court to thereupon accept the pétition and 
bond, and proceed no more in the cause. Whether, however, the state 
court accepts the pétition and bond, or whether it grants or dénies an 
order for removal, does not affect the fact of removal. The cause is 
removed, if it be a removable cause, although the state court may re- 
fuse to grant an order of removal. Donovan v. Wells Fargo & Co., 
169 Fed. 363, 94 C. C. A. 609, 22 L. R. A. (N. S.) 1250; Chesapeake 
& Ohio Ry. V. McCabe, 213 U. S. 207, 29 Sup. Ct. 420, 53 L. Ed. 765. 

Under such rule, the requirement of the submission of the matter to 
the state court for an order of removal before any action is taken by 
rhis court is a mère matter of comity or curtesy, and not a matter of 
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right ; and if the case presented is one in which some action should be 
taken, and in the opinion of this court it has been properly removed, it 
is the duty of this court to take action upon the application, whether 
the State court has granted, or refused an order of removal, or whether 
or not any application for such an order has actually been made to it. 

[2] Further, it is to be observed that the practice requiring appli- 
cation to the State court, and the décisions made thereunder, are very 
much affected by the requirement of the Judicial Code of 1911, § 29 
(Act March 3, 1911, c. 231, 36 Stat. 1095 [Comp. St. § 1011]), which 
prescribes that written notice of the pétition and bond for removal shall 
be given the adverse party or parties (not the state court) prior to filing 
the same. This written notice appears to hâve been given in the prés- 
ent cause, and under the terms of the statute it would not appear that 
any further notice or application to the state court is required, either 
as a matter of law or comity, but any proper action in the cause should 
be taken by this court, without regard to any action of the state court. 
Hansford v. Stone-Ordean-Wells Co. (D. C.) 201 Fed. 185 ; Cropsey 
V. Sun Printing & Publishing Ass'n (D. C.) 215 Fed. 132. 

The next question is whether an application of the character now 
made to amend the pétition for removal should be granted. An inspec- 
tion of the record shows that the amendment sought to the pétition is 
a very substantial one. The theory of the amendment proposed is that 
the complaint in the state court is brought to obtain a recovery under 
the fédéral Employers' Liability Act (Act April 22, 1908, c. 149, 35 
Stat. 65 [Comp. St. § 8657-8665]), and to obtain the benefit of that 
act ; and the amendment now sought is one to introduce a new alléga- 
tion of fact in the pétition for removal filed in the state court to the 
effect that the party plaintiff was not an employé of the défendant and 
therefore not an employé within the terms of the fédéral statute, and 
as such not entitled to the benefit of that statute, and the cause of ac- 
tion being between citizens of différent states, the action is not with- 
in the inhibition of that statute, which forbids the removal from the 
state court of actions brought under that statute. 

This would be an amendment of a substantial character, as interpos- 
ing an allégation of fact denying an allégation in the complaint, which 
on the face it is apprehended will defeat a removal. The original pé- 
tition for removal placed the ground for removal upon the sole facv 
that the plaintiff and défendant were citizens of différent states. This 
amendment proposes to introduce an allégation of fact which is mat- 
ter of défense on the merits, to wit, that the plaintiff was not an em- 
ployé of the défendant, and therefore not entitled to claim the benefit 
of the fédéral Employers' Liability Act, and not being entitled to sue in 
that capacity, the cause could be removed. 

[3] The rule as to amendments to pétitions for removal is that thèse 
amendments may be permitted in this court to a pétition filed for re- 
moval in the state court, where the amendment is one to cure techni- 
cal defects or to amplify the allégations of the pétition for removal ; 
that is to say, where the amendment does not more than set forth in 
proper form what has been before imperfectly stated in the pétition. 
Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992; 
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Kinney v. Columbia Savings & Loan Ass'n, 191 U. S. 78, 24 Sup. 
Ct. 30, 48 L» Ed. 103. The rule may be said to be summed up in the 
case of Southern Pacific Co. v. Stewart, 245 U. S. 359, 38 Sup. Ct. 130, 
62 L. Ed. 345, that amendments hâve been permitted so as to make 
allégations of the removal pétition more accurate and certain, when the 
amendment is intended to set forth in proper form the ground of re- 
moval already imperfectly stated. 

[4-6] The amendment as proposed to the pétition for removal would 
affirm the ground stated in the pétition for granting the removal, by 
showing that the cause is not within the terms of the fédéral statute, 
by a traverse of the fact alleged in the complaint (if it be therein suf- 
ficiently alleged) that the plaintifï was an employé of the défendant. 

The defendant's position is that this makes the removability of the 
cause dépend upon a question of fact, which must be determined in this 
court ; and the rule is that, when the right of removal dépends upon 
the existence of certain facts, they must be determined by the fédéral 
court, which alone can détermine controverted issues of fact on which 
the right to removal dépends. It is the duty of the state court, in such 
cases, to defer ail action until such issues hâve been passed upon by 
the fédéral court. The state court must accept as true ail allégations 
of fact in the pétition for removal. Kansas City R. R. v. Daughtry, 
138 U. S. 298, 11 Sup. Ct. 306, 34 h. Ed. 963 ; Chesapeake & Ohio R. 
R. V. McCabe, 213 U. S. 207, 29 Sup. Ct. 430, 53 L. Ed. 765 ; Texas 
& Pacific Ry. v. Eastin, 214 U. S. 153, 29 Sup. Ct. 564, 53 L. Ed. 946; 
Chesapeake & Ohio Ry. v. Cockrell, 232 U. S. 146, 34 Sup. Ct. 278, 58 
L. Ed. 544. 

After a case has been adjudged by the fédéral court to hâve been 
properly removed, or where the question of removal may dépend upon 
issues to be determined solely in that court, the fédéral court may pro- 
tect its jurisdiction by enjoining any further proceedings in the state 
court. Traction Co. v. Mining Co., 196 U. S. 239, 25 Sup. Ct. 251, 49 
L. Ed. 462; Chesapeake & Ohio Ry. Co. v. Cockrell, 232 U. S. 146, 34 
Sup. Ct. 278, 58 L. Ed. 544; Chesapeake & Ohio Ry. Co. v. McCabe, 
213 U. S. 207, 29 Sup. Ct. 430, 53 L. Ed. 765 ; Donovan v. Wells Far- 
go & Co., 169 Fed. 366, 94 C. C. A. 609, 22 L. R. A. (N. S.) 1250; 
Alabama Great Southern Ry. v. American Cotton Oil Co., 229 Fed. 11, 
143 C. C. A. 313. 

But the issue of fact the proposed amendment seeks to import 
goes to the merits of the défense as well as to the right of removal. It 
would amount in effect to this court determining in advance of the 
trial on the merits before a jury that the plaintifï was not an employé 
of the défendant, and not entitled to the benefits of the fédéral Em- 
ployers' Eiability Act. 

The very question came up in the case of Southern Railway v. 
Lloyd, 239 U. S. 496, 36 L. Ed. 210, 60 L. Ed. 402. There the com- 
plaint was brought for a recovery under the fédéral Employers' Lia- 
bility Act. The défendant sought to remove on the ground of diversity 
of citizenship, and, to avoid the inhibition of the act against a removal 
alleged that ihe plaintifï was not engaged in interstate commerce at 
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the time of the înjury. The Suprême Court held the pétition insuf- 
ficient, for — 

"In no case can the rlght of removal be established by a pétition to remove, 
which amounts simply to a traverse of the tacts alleged In the plaintifC's pé- 
tition, and in that way undertaking to try the merits of a cause of action good 
upon its face." Chesapeake & Ohlo Ey. v. Cockrell, 232 U. S. 146, 34 Sup. 
et 278, 58 L. Ed. 544. 

The doctrine hère laid down has been approved again in the case of 
Great Northern Ry. Co. v. Alexander, 246 U. S. 276, 38 Sup. Ct. 237, 
62 L. Ed. 713, where it is held that it is settled: 

"That a case arlsing under the laws of the United States, nonremovable on 
the complaint, when commeneed, cannot be converted Into a removable one by 
évidence of the défendant or by an order of court upon any issue tried upon 
the merits, but that such conversion can only be accompllshed by the volun- 
tary amendment of his pleadings by the plaintiff, or, where the case is not re- 
movable because of jotnder of défendants, by the voluntary dismissal - or 
nonsuit by hlm of a party or of parties défendant." 

With the exception mentioned in ail thèse cases, that where there 
is a fraudulent purpose to defeat a removal, then upon proper alléga- 
tions of fact showing that fraudulent purpose duly set forth in the pé- 
tition, this court can entertain the décision of the issues involved on the 
question of a fraudulent purpose to defeat removal, and hold the cause 
removed, if such fraudulent purpose be established. No allégation is 
made in the pétition for removal herein that there was any fraudulent 
purpose in any of the allégations of the complaint to defeat a removal 
to this court, and it follows that the application to amend the pétition 
for removal should be and is hereby refused. 

[7] The last question is whether the motion to amend the answer 
should be granted, and that dépends upon whether in the opinion of 
this court the case has been properly removed, and that dépends upon 
vsrhether upon the face of the complaint and the face of the pétition, 
so far as the allégations of fact in the pétition for removal can be 
considered, a removable cause is shown. 

The pétition for removal sets up in proper form that the action is 
one betwreen citizens of différent states. That would constitute a good 
and sufficient ground for removal, except that the question hère is 
whether upon the face of the complaint the cause is a removable one 
under the terms of the fédéral Employers' Liabihty Act, even though 
it may be between citizens of différent states. Although an action be- 
tween citizens of différent states, if the complaint shows that it is an ac- 
tion brought under and within the scope of the fédéral Employers' Lia- , 
bility Act, it would not be removable. Kansas City Southern Ry. v. 
Leslie, 238 U. S. 599, 35 Sup. Ct. 844, 59 L. Ed. 1478; Southern Ry. 
Co. V. Lloyd, 239 U. S. 496, 36 Sup. Ct. 210, 60 L. Ed. 402; Great 
Northern Ry. Co. v. Alexander, 246 U. S. 280, 38 Sup. Ct. 237, 62 
L. Ed. 713. 

[8] And this reduces the ultimate question to whether or not the 
complaint upon the face of it shows that it is a case brought under and 
is within the scope of the fédéral Employers' Liability Act. To come 
within the scope of that act, two things must concur: First, the of- 
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fending common carrier, by railroad, at the time of the injury, must be 
engaged in interstate commerce; second, the injury must be suflfered 
by the employé while employed by such carrier in such commerce. 
Unless the allégations of the complaint show a case covering both of 
thèse requirements, it is not a case brought under the terms of the 
fédéral Employers' Liability Act, and would be subject to the ordinary 
provisions for the removal of causes between citizens of différent 
States. Pederson v. Del, Lack. & West. R. R., 229 U. S. 146. 33 Sup. 
Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 152; North Carolina R. R. 
Co. V. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 591, Ann. 
Cas. 1914C, 159. 

[9, 10] The complaint in this case allèges in article 2 that on Sep- 
tember 27, 1918, the plaintifï was an employé of the défendant, work- 
ing on and repairing the railroad track of the défendant, over which 
interstate trains operate, and over which interstate commerce is hauled. 
That is the only allégation in the whole complaint from which arises 
any inference or implication that it is chargea that the défendant was 
at the time of the injury engaged in interstate commerce, and that at 
the same time the employé was employed in interstate commerce. 

The complaint does not purport to be drawn specially under the 
Employers' Liability Act; it does not even refer to that statute, nor 
claim the benefit of it. Upon the face of the complaint, it is a com- 
plaint at common law to recover damages resulting from the négligence 
of the défendant, unless the allégations in the second article of the 
complaint are sufficient to charge the essential ingrédients of a right to 
fecovery under the fédéral Employers' Liability Act, to wit, that at 
the time of the injury the défendant was engaged in interstate com- 
merce, and at the same time, the plaintiff was employed by the défend- 
ant in such commerce. Is the allégation that the plaintiff was work- 
ing on and repairing the railroad track of the défendant, over which 
interstate trains operate and interstate commerce is hauled, sufficient 
to cover both of thèse requirements? 

In the case of Great Northern Ry. Co. v. Alexander, 246 U. S. 276, 
38 Sup. Ct. 237, 62 L. Ed. 713, the complaint alleged specifically that 
the défendant was an interstate carrier at the time the accident occur- 
red, and that the person injured by the accident was employed by the 
défendant in interstate commerce at the time. In the case of Smith 
v. Camas Prairie Ry. Co. (D. C.) 216 Fed. 799, the very question was 
made hère that is now sought to be made by this amendment, that at 
the time of the accident the plaintiff was not an employé of the de- 
fendant; but in that case the complaint distinctly alleged that at the 
time of the accident the plaintiff, who was the party injured, was em- 
ployed in interstate commerce, and that the défendant was engaged as 
a common carrier in interstate commerce, and it is further alleged that 
the plaintiff as administratrix prosecutedthe action under the fédéral 
act. 

The rule is that, if the facts appear to bring the case under the act, 
the statute is exclusive, and the rights and liabilities of the parties are 
referable to it alone, and that, the statute superseding ail other remédiai 
provisions, no recovery can be had as in common law. North Caro- 
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lina R. R. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 
591. Ann. Cas. 1914C, 159. 

In the case of Pederson v. Del., Lack. & West. R. R., 229 U. S. 146, 
33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153, it was held that 
an employé engaged in maintaining tracks in proper condition, after 
it has become and during its use as an instrumentality of interstate 
commerce, is engaged in interstate commerce, even if that instrumen- 
tality is used in both interstate and intrastate commerce. In Shanks 
V. Del., Lack. & West. R. R., 239 U. S. 556, 36 Sup, Ct. 188, 60 h. Ed. 
436, L. R. A. 1916C, 797, the inference is that one employed in repair- 
ing or keeping in usable condition a roadbed then in use for interstate 
transportation is engaged in interstate commerce. See, also, the dé- 
cision just rendered by the Suprême Court of the United States in the 
case of Phil., Balt. & Wash. R. R. Co. v. Smith, 250 U. S. 101, 39 Sup. 

Ct. 396, 63 L. Ed. , filed May 19, 1919, and Kinzell v. Chic, Mil. 

& St. Paul Ry., 250 U. S. 130, 39 Sup. Ct. 412, 63 L. Ed. , filed the 

same day. 

The same définition, somewhat extended, is followed in Atlantic 
Coast Line R. R. Co. v. Woods, 252 Fed. 428, 164 C. C. A. 352. The 
allégations of the complaint may be imperf ect, even carelessly drawn ; 
but they appear to set up a case wherein the plaintiff, at the time the 
in jury was caused, was engaged in repairing a railroad track as the 
employé of défendant, a common carrier by railroad, whose traçk 
was used for purposes of interstate transportation, and the case thus 
presented is one within the scope of the fédéral Employers' Liability 
Act. Should the plaintiff hereafter abandon this position, and seek to 
recover as if in an action at common law, independent of this statute, 
it may become a matter for action as indicated in Smith v. Camas 
Prairie Ry. Co. (D. C.) 216 Fed. 799. 

The application to amend the answer is refused. 
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(District Court, E. D. South CaroUna. July 24, 1919.) 

No. 209. 

1. COUETS ®=508(8) FEDERAI, COURT INJUNCTION TO STATE COURT. 

Where plaintiff refused to flie in the state court Lis pleadings, etc., 
seeklng In that way to prevent removal of the cause to the fédéral court, 
as proper transcript could not be made up, the fédéral court may enjoin 
plaintiff from further proceedings in the cause; but, where plaintiff by 
stipulation agreed to a method of curlng the deflciency, no injunction on 
that ground can be issued. 

2. Courts <S=508(8) — On bemovai,, fedebai, court may enjoin fdbtheb ac- 

tion IN STATE COURT. 

Where the cause is a removable one, and a proper transcript has heea 
filed, it has been removed to the fédéral court, and that tribunal may 
properly enjoin the parties from further action in the state court. 

3. BeHOVAL of CAUSES ®=536 JOINDEB OF DEFENDANTS. 

Where plaintiff raight properly join two défendants, hls motive in Joining 
them is not pertinent, nor will the mère faet that he did join them, to 

<=»For other cases see same topio & KBY-NUMBBR In ail Key-Numbered Dlgeats & Indexai 
260 F.— 56 
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prevent one of the défendants from removing the canse, estabUsh a 
fraudulent joînder to defeat removal. 

4. Removal of causes <g=>50 — Action not on a sepabable contbovebst — 
State dbcisionb. 

An action brought by an employé in a South Carollna state court agalnst 
a Virginia railroad corporation and another for Personal Injury clalmed 
to hâve been inflictcd through the joint négligence of the défendants is 
not removable, in view of the décisions of the South Carolina Suprême 
Court, because the liablUty or the railroad company would be govemed 
by the South Carolina Bmployers' Llability Act, while the responslbility 
of the individual défendant would be measured by the common law; 
the holding of the local court being that, although a différent rule of 
law would be applied as measuring the llability of the two défendants, 
fbat would not be sufflcient to change the gênerai nature of the tort 

In Equity. Bill by the Atlantic Coast Line Railroad Company 
against H. E. Feaster. Injunction denied. 

Rutledge & Hyde, of Charleston, S. C, for plaintifï. 
Logan & Grâce, of Charleston, S. C, for défendant. 

SMITH, District Judge. This matter came up to be heard upon the 
notice of motion given on behalf of the complainant to the défendant, 
for an order restraining and enjoining the défendant, his agents and 
attorneys, from proceeding in any manner whatever in the court of 
common pleas for Charleston county in the action entitled "H. E. 
Feaster v. Atlantic Coast Line Railroad Company and R. S. Jones," 
pending in this court, in so far as the Atlantic Coast Line Railroad 
Company is concerned. 

It appears that an action has been brought by the défendant, H. E. 
Feaster, in the court of common pleas for Charleston county, against 
the Atlantic Coast Line Railroad Company and one R. S. Jones, joint- 
ly, alleged to be jointly liable to the plaintifï, H. E. Feaster, for Per- 
sonal injury inflicted through their joint négligence in the opération of 
an engine of the complainant Atlantic Coast Line Railroad Company. 

[1] Therefore it was sought by the défendant in that action, the 
Atlantic Coast Line Railroad Company, to remove the cause to this 
court upon the ground that the défendant Richard S. Jones has been 
fraudulently joined in that action as a défendant in order to prevent 
the removal of the same to this court; the cause, without the prés- 
ence of the said Jones, being one between citizens of différent states, 
and to remove it further upon the ground that inasmuch as the right of 
the plaintiff, H. E. Feaster, to recover against the railroad company 
depended solely upon the statute law of the state of South Carolina, 
known as the Employers' Llability Act (Act April 14, 1916 [29 St. at 
Large, p. 970]), and the right to recover against the codefendant, Rich- 
ard S. Jones, if any, depended entirely upon the common law as ad- 
ministered by the courts of South Carolina, there existed a whoUy 
separable controversy between the plaintiff, H. E. Feaster, and the 
défendant, the Atlantic Coast Line Railroad Company, which could 
be wholly determined between them without the présence of the other 
défendant, Jones, and therefore the case was removable. 

$=3For otiier cases see same toplc & KEY-NVMBEIR in ail Key-Numbered Dlgests tt Indexe* 
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It was further alleged in the bill, and is set up as one of the grounds 
for the motion for injunction herein, that upon seeking to hâve the 
transcript made for the purposes of the removal, it was ascertained 
that the plaintiflf, H. E. Feaster, had failed to file the summons and 
complaint in the record in the state court, and without those no tran- 
script could be made up for removal, and that although demand had 
been made upon the attorneys of the plaintifï, H. E. Feaster, to file 
thèse papers, so that a transcript could be made up for the purposes of 
removal, they had failed and ref used to do so. If this were the ground 
for the injunction, an injunction would unhesitatingly be granted by 
this court until this summons and complaint were filed, or until the lack 
of them could be supplied, so as to permit a proper transcript to be 
brought over into this court, for it to pass upon the question of remov- 
ability. 

It is manifest that the removal of a removable cause cannot be pre- 
vented by the failure of a party to the action to be removed to per- 
form his duty and to file his pleadings, so as to permit the clerk to 
make up the proper transcript for removal. To hold otherwise would 
mean that the removal of a removable cause might be defeated by the 
refusai of a party to the cause to be removed to perform his duty and 
file the pleadings, or could be defeated by the action of the state court 
which would refuse to direct him to file the pleadings so as to aflford 
the basis for a proper and sufficient transcript upon the application 
for removal. 

Upon the hearing of this motion it was stipulated in writing, on be- 
half of the plaintiff in the action in the state court, H. E. Feaster, by 
his counsel, that the deficiency should be supplied, by fîling in this court 
a copy of the summons and complaint admitted to be true copies, and 
the same should be treated by this court as if they had been duly cer- 
tified hereto by the clerk of the state court, as a part of the transcript. 
That having been done, there is no longer any reason for granting an 
injunction on that ground. 

[2] After this was done, however, by consent of counsel, the case 
was argued as if the proper transcript was in the court upon the 
question whether or not an injunction should be granted. This dé- 
pends upon whether the case is a removable one. If the case is a 
removable case, and a proper transcript has been filed, and the case, in 
the opinion of this court, has been removed, it would be entirely prop- 
er to grant an injunction against the parties to the action in the state 
court, from doing anything further in that court under the principles 
of the décision in this court in the case of Frazier v. Hines, 260 Fed. 
874, filed May 30, 1919. 

[3] But whether or not this case is removable dépends upon wheth- 
er there is a separable controversy — a separable controversy which 
can be determined wholly and entirely between the plaintiff, H. E. 
Feaster, and the défendant Atlantic Coast Line Railroad Company, in- 
dependent of the codefendant, R. S. Jones, and independent of the 
right of the plaintiff in this case to hâve the action tried as an action 
in which both parties were jointly liable to him. If the plaintifï had 
the right to bring his action against the défendants jointly, then his 
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motive in joining' them is not pertinent, nor is the mère fact that he 
did join them, when he had the right to do so, any sufficient évidence 
to establish a fraudulent joinder to defeat a removal. There does 
not appear established any actual fraudulent joinder to defeat a re- 
moval. 

[4] The position of the Atlantic Coast Line Railroad Company is 
that the statute known as the Employers' Liability Act passed by the 
State of South Carolina, on the 14th day of April, 1916, supersedes 
ail law relating to the relations of the employer and employé in a case 
such as this, where the employer is a common carrier by railroad, and 
the right of the employé to recover dépends entirely upon the terms 
of that act; whereas, his right to recover as against the other de- 
fendant, R. S. Jones, dépends entirely upon the common lav^r, making 
both employer and employé liable to the party injured in a case of in- 
jury caused by joint négligence; for this court cannot in the same 
cause administer a différent rule as to liability to différent défendants, 
the one being the liability imposed by the common law and the other 
being the rule as to the liability imposed by the Employers' Liability 
Act. 

There are some aspects in which this position would appear to be 
logical and reasonable and there are décisions of respectable courts 
supporting it ; but the Suprême Court of South Carolina, in the case 
of Powell V. Southern Railway Co., 110 S. C. 70, 96 S. E. 292, decided 
on the 15th of April, 1918, bas decided explicitly that, although a rail- 
way Company may be liable as an employer under the act of Congress 
entitled "Employers' Liability Act" (Act April 22, 1908, c. 149, 35 Stat. 
65 [Comp. St. §§ 8657-8665]) the language of the South Carolina stat- 
ute being the same, while the other défendant in that case may be lia- 
ble under common law, yet that where the complaint alleged that the 
transaction was one and that both défendants had concurrent part in 
the transaction, it did not matter that the law cast upon each défend- 
ant a différent duty thereabout ; that tliat considération does not sep- 
arate them in the performance of the same act, and that the complain- 
ant had a right to allège the existence of a joint tort, and to recover 
upon fhe tort as a joint one, although a différent measure of liability 
might be imposed by the court upon the separate défendants; that 
although a différent rule of law would be applied as measuring the 
liability of the two separate défendants, that would not be sufficient 
to change the gênerai character of the tort and couvert the right against 
each défendant into a separable one. 

This being a matter of local law under the practice in the state 
courts, it would appear to this court that it should be more controlling 
in this court, as the rule to be foUowed, than the diametrically oppo- 
site conclusion arrived at by the Suprême Court of Georgia in the case 
of Lee V. Central of Georgia Railroad Co., 21 Ga. App. 558, 94 S. E. 
888. The conclusions of the Suprême Court of Georgia and the Su- 
prême Court of South Carolina are absolutely irreconcilable. 

Iil view of what appears to be the tendency of the Suprême Court 
of the United States to hold that, in thèse cases of liability for nég- 
ligence, the local law of the place where the alleged tort was committed 



ONITED STATES V. AMERICAN SOCIALIST SOC. 885 

(260 F.) 

should control, it would be safer to follow the rule laid down by the 
Suprême Court of South Carolina; and the injunction accordingly is 
refused at this time, without préjudice, however, to the right of the 
Atlantic Coast Line Railroad Company, upon argument for a remand 
or for the trial of the action in this court, to again bring the question 
before this court. 



UNITED STATES v. AMERICAN SOCIALIST SOO. et aL 
(District Court, S. D. New York. March 18, 1919.) 

1. Abmt and navt <S=40 — Cobpoeations abe within Espionaqe Act. 

Corporations are wlthln Espionage Act, tlt. 1. § 3 (Comp. St. 1918, S 
10212c), declaring a punlahment for "whoever" In tlme of war wlllfully 
obstructs the recrulting or enlistment service. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Whoever.] 

2. Corporations «©=5526 — Can be gtjiltt or spkcific intent to violatk Es- 

pionage Act. 

A corporation can l)e guilty of a spécifie intent involvlng an evll pur- 
pose to do a wrongful act, as to violate the Espionage Act. 

3. Army and navt ®=>40 — Evidence sustaining conviction for obstbuctiw& 

beobuiting. 

Evidence held to warrant verdict that one défendant. In publishlng and 
distrlbuting a book, wlllfully obstructed the recrulting service, whlle at 
the same tlme acqulttlng the author. 

Prosecution of the American Socialist Society and another for 
violation of the Espionage Act. On motions by défendant American 
Socialist Society (1) to set aside the verdict against said society and 
for a new trial, and (2) in arrest of judgment. Motions denied. 

See, also, 252 Fed. 223. 

Seymour Stedman, of Chicago, 111., and Walter Nelles, I. M. Sack- 
in, and S. John Block, ail of New York City, for the motion. 

Francis G. Caffey, U. S. Atty., and Earl B. Barnes, Asst. U. S. 
Atty., both of New York City. 

MAYER, District Judge. American Socialist Society and one Near- 
ing were tried on an indictment containing four counts, two for alleged 
conspiracies and two for alleged violations of section 3, title 1 of the 
Espionage Act (Act June 15, 1917, c. 30, 40 Stat. 219 [Comp. St. 
1918, § 10212c]). The court dismissed the conspiracy counts and sent 
the remaining counts to the jury, which returned a verdict of not 
guilty in favor of Nearing and of guilty on both counts against de- 
fendant society. 

On the coming in of the verdict, the court set aside the verdict on 
the third count and reserved décision on the motion in respect of 
the fourth count. The third count charged défendant with wlllfully 
attempting to cause insubordination, disloyalty, mutiny, and refusai 
to duty in the military or naval forces of the United States ; but, in 
view of the court's construction of the language of the statute and 

<g=(Foi other cases see samo topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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of the character of the acts necessary in that connection to prove, 
inter alla, intent to accomplish the serious results saf eguarded against 
it was and is thought that the évidence did net justify the verdict as 
to this count. No further mention, therefore, need be made either 
of the third count or of that part of the statute the violation of which 
it charged. 

The fourth count charged acts by both défendants alleged to hâve 
violated the following provision of section 3, title 1 of the Espionage 
Act, viz. : 

"Whoever, when the United States Is at war • • • ghall wiUfuUy 
obstruct the recrultlng or enllstment service of the United States, to the In- 
Jury of the service or of the United States, shall be punished by a fine of net 
more than $10,000 or imprisomnent for not more than twenty years, or both." 

It was proved at the trial that Nearing wrote and the society pub- 
lished and distributed a pamphlet entitled "The Great Madness," but, 
as will appear infra, the part played by each was not the sarae. In 
order to convict, it was necessary to satisfy the jury beyond a rea- 
sonahle doubt (1) that the effect of the pamphlet was to obstruct the 
recruiting and enlistment service and (2) that it was willf uUy intended 
so to do. 

Various arguments were presented and requests to charge submitted 
on the propositions: (a) That obstruction meant physical obstruc- 
tion, and not impeding, hindering, retarding, or putting an obstacle 
in the way of recruiting or enlisting, as defined in Masses Pub. Co. 
v. Patten, 246 Fed. 24, 158 C. C. A. 250, L. R. A. 1918C, 79, Ann. 
Cas. 1918B, 999; (b) that recruiting and enlistment sen'ice did not 
include those maie persons between 18 and 40 who could volunteer 
(under the relevant statute) for service in the army and navy, but 
ref erred only to the military and naval recruiting officers and men ; 
(c) that what défendants did was within their constitutional rights of 
free speech as secured by the First Amendment; and (d) generally, 
that the acts complained of represented a state of mind and an ex- 
pression of opinion, rather than offenses denounced by the statute. 

Since the trial, ail thèse questions hâve been set at rest by the 
récent décisions of the United States Suprême Court in Schenck v. 
United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470, Debs v. 
United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 L. Ed. 566, and 
Frohwerk v. United States, 249 U. S. 204, 39 Sup. Ct. 249, 63 L. 
Ed. 561. At the time of the trial there was a diversity of opinion in 
the courts as to whether the recruiting and enlistment service in- 
cluded those subject to the Sélective Service Law (Act May 18, 1917, 
c. 15, 40 Stat. 76 [Comp. St. 1918, §§ 2044a-2044k]), as well as 
volunteers, and, as the court, giving the défendants the benefit of the 
doubt as to the law, charged the jury to confine its considération to 
the effect of the pamphlet on those contemplating volunteering and 
to exclude those subject to the draft, the charge was more favorable 
to défendants in that regard than ihe récent décisions supra seem 
to require. 

Thus, the instructions as to the law were well within the authori- 
tative holdings of the United States Suprême Court, and the pam- 
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phlet was such that the jury was well justified in deciding, as matter 
of fact, that its effect was to obstruct the recruiting and enlistment 
service of the United States within the meaning of the statute. 

The remaining question is whether the évidence supported the con- 
clusion of the jury that défendant society published and distributed 
"The Great Madness" with the spécifie intent of violating the statute. 

[1] Preliminarily, it is contended that the word "whoever" refers 
only to human beings and not to corporations. This point may be 
speedily disposed of (1) because the word has been construed by 
courts as including corporations (40 Cyc. 928, and cases cited) ; and 
(2) because the obvions intent of the Congress was to reach corpora- 
tions as well as individuals who did the acts prohibited by the Es- 
pionage Law. It is difficult to imagine that, in enacting a statute 
deemed necessary and vital for the protection of the country when at 
war, and in realizing that dangerous violations could be accomplished 
by publications issued and distributed by persons operating in corpo- 
rate form, the Congress intended to let such corporations escape the 
conséquences of their acts, while it held individuals to strict re- 
sponsibility for precisely similar acts. 

[2] It is contended, further, that a corporation cannot be guilty 
of a spécifie intent where such intent involves an evil purpose to do a 
wrongful act; but that contention successfuUy made in the earlier 
history of the law and, indeed, until comparatively récent times, has 
now been fully discarded, and it is sufficient to refer to three déci- 
sions, one by the Suprême Court of the United States, and the other 
two by courts of high authority, which effectually dispose of the 
argument that a corporation cannot form and manifest the intent to 
violate a statute such as that now under considération. N. Y. Central 
R. R. Co. V. United States, 212 U. S. 481, 29 Sup. Ct. 304, 53 L. Ed. 
613 ; People y. Rochester Ry. & L. Co., 195 N. Y. 102, 88 N. E. 22, 
21 L. R. A. (N. S.) 998, 133 Am. St. Rep. 770, 16 Ann. Cas. 837; 
Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294, 52 N. 
E. 445, 44 L. R. A. 159, 70 Am. St. Rep. 280. 

[3] The sole remaining question which calls for comment is that 
which is concerned with the suggested inconsistency of the verdict; 
i. e., the verdict of guilt against 3ie publisher and distributer on the 
same counts on which the author was acquitted. As matter of law, 
such a verdict does not per se afford grounds for a new trial. As 
stated in 16 C. J. 1176: 

"The fact that the verdict was rendered only after long considération and 
was apparently the resuit of a compromise is not ground for a new trial, 
where there is no showing that it was obtained Improperly." 

Counsel for défendants fairly and frankly agrée with this proposi- 
tion for in their brief they statc: 

"We ûo not urge as a matter of law that there Is an obligation upon the 
court to see that an inconsistent verdict should not stand." 

Their position is that they "advance the proposition as one of 
simple justice." It is désirable, therefore, that some of the essentials 
of the situation shall be outlined £uid made clear because in cases of 
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this character it is almost as important that the resuit shall be be- 
lle ved to be just as that it shall be just. 

In indictments for crime, where human beings are jointly tried 
with corporations, the human interest naturally centers around the 
living individual. During a trial the corporation is a sort of ab- 
straction, and seems rather a secondary figure. The human being 
may lose his liherty if convicted, while the worst that can happen to 
*he corporation is the imposition of a fine. When, therefore, the 
jury rendered its verdict, the first impression was one of inconsist- 
ency and compromise. Yet the events of the trial and the extended 
délibération of the jury invited a careful analysis in order to ascer- 
tain, not only as matter of law, but also, as counsel hâve put it, as 
matter of simple justice, whether the verdict should stand. The jury 
had been out for nearly 30 hours and away frora home overnight, 
and yet, during this long period, it had not once requested to be dis- 
charged, nor once — as is not infrequently the case to the contrary — ■ 
informed the court that it was unable to agrée. Certainly, no jury 
could hâve been more conscientious in seeking to arrive at a conclu- 
sion. Nearing had taken the stand and subjected himself to exam- 
ination and cross-examination. He had insisted that, whether his 
views were right or wrong, he had not intended to obstruct recruiting 
and enlistment; that his personal history and career were such that 
he had never failed to do by direct appeal what, from his point of 
view, he thought he ought to do; that in writing the pamphlet he 
had wished to show that war was wrong, and that this war in par- 
ticular was wrong, and that the propositions put f orth in the pamphlet 
were consistent with his writings on économie subjects, both before 
and during the war. 

From the évidence it appeared that he did not join défendant so- 
ciety until after his pamphlet was submitted and first published, and 
that he had no part either in the détail of publication or of distribu- 
tion, nor in the plan of défendant society to publish and distribute 
publications hereinafter referred to, directed against the war and 
its prosecution by the United States. AU this, with other testimony 
unnecessary to recite in détail, presented a question of fact to the 
jury, i. e., whether Nearing intended to obstruct the recruiting and 
enlistment service, and this it could décide either way. 

The same question of fact was presented to the jury in respect of 
the défendant society, but on a very différent state of facts. The 
American Socialist Society is a membership corporation organized un- 
der the laws of the state of New York. Its objects are stated in the 
by-laws to be: 

"To promote social Intercourse and frlendshlp between its merabers, t» 
study and discuss polltlcal science, to expound the théories of modem so- 
ciallsm by lectures and publications, to conduct a school, readlng rooms, 
Ubrary, and dubhouse, and to do such other thlngs and engage in such other 
enterprlses as are calculated to promote the principal objects of the society." 

The membership is confined as follows: 

"Only persons who formally déclare themselves in fuU accord with the 
principles and tactlcs of the modern Socialist movement shall be eliglble to 
membership." 
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Under the by-laws, the society bas an annual meeting in l'ebru- 
ary and regular membership meetings in May, September, and De- 
cember. There is a board of directors, consisting of nine members, 
and the powers of the board are thus defined in section 5 of the 
by-Iaws : 

"The board of directors shall carry eut the orders and resolutions of the 
Society, manage its executive affalrs, see to the proper Investment of its funds, 
supervise and direct the offleers In the performance of their duties, hlre and 
engage employés and flx their salaries, appoint standing or spécial commlt- 
tees, and subralt reports of their proceedlngs and of the affalrs of the society 
to ail regular meetings of the membership." 

The society bas the usual complément of officers. This society 
bas become known, through the name of its school, as the Rand 
School of Social Science, and it also conducts a bookstore known as 
the Rand School Bookstore. The society sells books on gênerai liter- 
ature and also on political and économie subjects, including writ- 
ings of various kinds, both advocating and opposing Socialism and 
its doctrines. In addition, from time to time, the society publishes 
pamphlets, which it sells and distributes. 

In order to understand the testimony in the case at bar, the sé- 
quence of events should be remembered: 

On April 6, 1917, the United States declared war against the 
Impérial German government. At the national convention of the 
Socialist Party at St. Louis, held April 7 to 14, 1917, there was 
passed what has been called the "majority resolution," which was, 
in efifect, an anti-war resolution, the détails whereof need not be 
set forth at length. Part of the program of the Socialist Party was 
"résistance to compulsory military training and to the conscription 
of life and labor." On May 18, 1917, the Sélective Service Law was 
passed, and on June 5, 1917, registration was had throughout the 
country, in respect of ail those persons subject to the act. On June 
15, 1917, the Espionage Law was passed. Between the time the 
Sélective Service Law was passed and the time the Espionage Law 
was passed, to wit, on June 6, 1917, an authorized committee of de- 
fendant society, known as the "publication committee," according to 
the minutes of the board of directors, made the following report; 

"The publication committee reported that they had decided to print the 
following three pamphlets: 

"1. On the position of the party with référence to the war, 

"2. On the Russlan Révolution. 

"3. On militarism. 

"The report was approved." 

After this report had been made, three pamphlets were published 
and distributed by défendant society. They were entitled "The Amer- 
ican SociaHsts and the War." "The Menace of Militarism," and "The 
Great Madness." The first-named pamphlet was edited by the di- 
rector of the department of labor research of the Rand School of 
Social Science, and preceded by an îjitroduction by Morris Hillquit, 
a member of défendant society and the international secretary of the 
Socialist Party. 
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The position of the Socialist Party at St. Louis was approved in 
Hillquit's introduction, and ail three pamphlets set forth in extenso 
denunciations of the war and of the part which the United States 
had undertaken. Other publications of défendant society, such as 
the Catalogue at the Rand Bookstore and the Bulletin for 1917 and 
1918, reiterated in one form or another some or ail of the positions 
taken in the three pamphlets above referred to. 

In August, 1917, according to the testimony, the manuscript of 
The Great Madness was found in a desk in the Rand School and the 
évidence is that at one time or another one Karp, the manager of 
the bookstore, Cohen, the chairman of the publication committee, and 
Mrs. Mailly, the executive secretary of the Rand School, saw the 
manuscript prior to publication. The manuscript was published by 
authority of the défendant society acting through the officers and 
agents to whom such matters were officially confided in the ordinary 
conduct of the affairs of the society. Each of those who saw the 
manuscript testified in one way or another that he or she did net fully 
read the same, but it appeared from the testimony that any article 
or pamphlet by Nearing would be published and that the active and 
responsible officers and agents of défendant Society were fully con- 
versant with Nearing's views, in respect of the war. The first édition 
of 10,000 copies of The Great Madness was published and paid for 
in September, 1917, and a second édition of 10,000 copies was pub- 
lished and paid for in October, 1917. The pamphlet was sent to 
varions Socialist local organizations and to bookstores or distributers, 
and was also sold over the counter at the Rand School in the city 
of New York. Of the 20,000 which were printed, the testimony 
showed that some 19,000 had been distributed and had gone into 
gênerai circulation. 

During the summer and early fall of 1917, pending the working 
out of the elaborate détail of the Sélective Service Law, it will be re- 
membered that the government was straining every effort to obtain 
as many recruits and volunteers as possible. It is a matter of common 
knowledge that recruiting stations were established, posters exten- 
sively distributed, public meetings widely held, and a nation-wide 
appeal made to men of enlistment âge, to enlist in the army and navy. 
It was while that situation was prevailing that The Great Madness 
was published and distributed. 

At the February, 1918, meeting of défendant society the publication 
committee reported the publication of two pamphlets by Nearing, and, 
on the évidence, thèse pamphlets unquestionably were The Menace 
of Militarism and The Great Madness. In the Year Book, which 
défendant published early in 1918, the position taken by the majority 
resolution of the Socialist Party at St. Louis was strongly approved 
in the foUowing language: 

"The American Socialist Party was never confronted wlth so grave a 
crlsis as that which It faced in St. Louis. That the crisls was faced bravely 
and wlthout fllnchlng is a tribute to the courage and clear-sightedness of the 
delegates. That the stand taken m. St. Louis was the rlght onê Is evidenced 
by the tremendous enthusiasm evoked by the décision of the convention, aud 
by the extraordinary growth of the party since April." 
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From the foregoing, and more to the same efïect, whîch will be 
found in the testimony, the jury had the right to conclude that on the 
part of the society there was a plan and program whereby its anti- 
war attitude in various aspects should be consistently and persistently 
expressed hy means, among other things, of the publication and 
distribution of pamphlets, and this was ail the more plain because, 
in the main, défendant society was concerned more with the sale than 
with the publication and distribution of writings. 

The jury was instructed, in efïect, that the principles of the Social- 
ist Party were not under considération, and that its sole duty was 
to ascertain whether or no défendants were guilty of the offenses 
charged beyond a reasonable doubt. A brief extract from the charge 
is as foUows: 

"With the prlndples of the Soelalist Party you hâve no concem any more 
than the court. Those principles may be, so far as they deal with économie 
and philosophie questions, rlght or wrong. With them we are not con- 
cerned. But you hâve a right to look at thèse various prevlously Issued 
documents, to see what was in the mind of both of the défendants, what was 
there concernlng them, so far as the war situation was Involved, In order 
to détermine whether or not, when Nearlng wrote 'The Great Madness,' it 
was his purpose to violate the statute, and, when the corporation printed 
and published it, It was its purpose to violate the statute. Now, that is for 
you to détermine." 

In Debs v. United States, supra, Mr. Justice Holmes, speaking 
for the United States Suprême Court, said: 

"The main thème of the speech was Soclallsm, its growth, and a prophecy 
of its ultlmate success. With that we hâve nothing to do, but If a part or 
the manlfest Intent of the more gênerai utterances was to encourage those 
présent to obstruct the recruiting service, and if la passages such encourage- 
ment was directly given, the immunity of the gênerai thème may not be 
enough to protect the speech." 

The jury was also charged, in accordance with familiar principles, 
that every one is presumed to intend the natural and probable con- 
séquences of his own act, and, when any one does any particular act, 
he is presumed to intend the natural and probable conséquences of 
that act. In Debs v. United States, supra, in commenting upon the 
speech of the défendant in that case, the court stated: 

"The statement was not necessary to warrant the jurj' in flnding that one 
purpose of the speech, whether incidental or not does not matter, was to 
oppose not only war in gênerai but this war, and that the opposition was so 
expressed that its natural and Intended efïect would be to obstruct recruiting. 
If that was intended, and if, in ail the clrcumstances, that would be itls 
probable effect, It would not be protected by reason of its being i)art of a 
gênerai program and expressions of a gênerai and conscientlous bellef." 

And in Schenck v. United States, supra, the court held: 

"We admit that in many places and in ordlnary times the défendants, in 
saying ail that was said in the circular, would hâve been withln their con- 
Btitutlonal rights. But the character of every act dépends upon the clrcum- 
stances in which it Is done. Alkens v. Wisconsin, 195 U. S. 194, 205, 206, 25 
Sup. et. 3, 49 II. Ed. 154. The most stringent protection of free speech would 
not protect a man in falsely shouting flre in a theater and causing a panic. 
It does not even protect a man from an injunctlon against uttering words 
that may bave aU the effect of force. Gompers v. Bucks Stove & Eange Co., 
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221 U. s. 418, 439, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. K. A. (N. S.) 874. 
The question In cvery case Is whether the words used are used in such cir- 
cumstances and are of such a nature as to create a clear and présent danger 
that they will brlng about the substantlve evUs that Congress has a right to 
prevent It Is a question of proxtmlty and degree. When a nation Is at war 
many thlngs that might be sald In time of peace are such a hindrance to 
its effort that their utterance wUl not be endured so long as men flght, and 
that no court could regard them as protected by any constitutlonal rlght." 

In the case at bar, the instructions which went to the question of 
intent were of the same character and at times almost in the samt 
words as those upheld in the récent décisions of the Suprême Court, 
and the évidence was ample to sustain the finding of the jury and 
to authorize the jury in differentiating on the évidence betwCen 
the case of défendant society and the case of the individual défendant. 
The jury was charged that it was at Uberty to acquit both défendants 
on the counts submitted, or to acquit one and convict the other. The 
jury has made its décision, and I find nothing in the record which 
would justify the setting aside of the verdict against défendant on 
the fourth count, either as matter of law or, to use counsel's phrase, 
as matter of simple justice. 

The case was tried by able counsel on both sides with courtesy, 
clearness, and force. There were no digressions to lead the jury 
into strange paths. The fundamental questions involved were re- 
peatedly stated both by court and counsel, and there can be no doubt 
that the jury was fully possessed of the controversy and understood 
perfectly the duty which it was called upon to perform. It could 
hâve decided either way, and, having decided as it did on the évi- 
dence and the law, it is the duty of the court to sustain the verdict. 
The motions, therefore, must be denied. 

Note. — The date for sentence is set for March 21, at 2 p. m., in 
Room 235, Post Office Building. A reasonahle stay will be granted, 
so as to give counsel for défendants an opportunity, if so advised, 
to submit a proposed writ of error in connection with the bill of 
exceptions, and the writ of error will be allowed, if presented. 
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In re EAMMAGE. 

(District Cîourt, S. D. Californla, S. D. October 8, 1919.) 

No. 3229. 

Bankbuptct iS=>407(5) — Obtaining ooods by false statkment obotind fou 
denial of discuarge. 

Discharge will not be denled bankrupt drugtçist, under Bankruptcy Act, 
I 14b (3) belng Oomp. St. § 9598, on the ground he "obtained • * * 
property on crédit upon a materially false statement in writing, made 
by him" to représentative of wbolcsale drug conipany "for the purpose 
of obtaining crédit" from such company, where the wrltten statement of 
assets and liabilities prepared by the bankrupt for such représentative, 
although failing to show bankrupt's indebtedness to members of his fami- 
ly, did not on its face purport to include ail his Indebtedness or to state 
that no other indebtedness was subsisting. 

In Bankruptcy. In the matter of W. H. Rammage, bankrupt. On 
report of référée recommending déniai of discharge in bankruptcy 
Report overruled, and discharge granted. 

W. T. Craig and H. R. Archbald, both of Los Angeles, Cal., for 
trustée. 

J. W. Morin, of Pasadena, Cal., for bankrupt. 

BLEDSOE, District Judge. The référée, as spécial master, has 
recommended that the discharge of the bankrupt be denied ; but upon 
a considération of his report, together with the exceptions thereto, I 
am constrained to conclude that he was in error in his conclusion, and 
that a discharge should be granted. 

The objection to discharge urged by the trustée was based upon the 
ground, stated in the statute — Bankruptcy Act July 1, 1898, c. 541, § 
14b (3), 30 Stat. 550 (Comp. St. § 9598)— that the bankrupt had "ob- 
tained * * * property on crédit upon a materially false state- 
ment in writing, made by him" to a représentative of the Western 
Wholesale Drug Company "for the purpose of obtaining crédit" from 
such company. The controlling facts are without conflict. For some 
time the bankrupt had been conducting a drug store, doing business 
with the Wholesale house known as the Western Wholesale Drug Com- 
pany. On the Ist of October, 1917, the crédit manager of the com- 
pany, examining the then current monthly account owing by the 
bankrupt, wrote him a letter of the f ollowing ténor : 

"The inclosed statement does not make the most favorable showing, and 
I trust that you can get a substantial remittance to us at this time. You vfill 
remember that you were going to prépare a financial statement for us, and I 
will appreciate it if you be good enough to do so, and then if possible, corne 
in 60 that we may talk over the situation." 

Some days later, in response to such communication, the bankrupt 
called upon the crédit manager and had a talk with him about his 
business, prospects, etc. He took with him to this conférence a certain 
mémorandum concerning his business, ail in his own handwriting, in 
so far as handwriting was made use of , but not signed by him. The 

^=»For other cases see same topic & KBY-NUMBBR In ail Key-Numbered DIgests & Index&s 
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mémorandum was made upon a sheet, obviously taken from a loose-leaf 
book of some sort, headed in printing, "Inventory" and containing 
various columns respecting "quantity," "description," "price," etc., 
and evidently being a sheet of lined and ruled paper that the bank- 
rupt had casually picked up and made use of for the particular purpose 
in mind. The written matter in his handwriting was as f ollows : 

Mdse. on hand 4,500.00 

Fixtures 1,500.00 

Fountain carbonator, etc. 1,250.00 

7,250.00 

Owe for Mdse. not due 200.00 

" " " due , 700.00 

" bank 500.00 

" Marshall 225.00 

" Western note 975.00 

" " Drugs 3,785.00 

" Fountain 1,030.00 

7,415.00 

Insurance 1,000.00 

fixtures 1,500.00 

Mdse 2,500.00 

Rent 61.00 mtli. 

The testimony shows that upon a considération of this "statement" 
the situation was canvassed at some length, the crédit manager express- 
ing dissatisfaction, but the gênerai resuit being that the business was 
to go on as theretofore, and probably, although this matter is not free 
from doubt, a gênerai understanding was arrived at that the bankrupt 
should continue to receive crédit from the drug company. In any event 
goods were thereafter in due course ordered by him on crédit, and 
crédit was extended to him thereafter for a month or so, and until 
the filing by him of a voluntary pétition in bankruptcy. 

The gist of the controversy is that, despite the so-called "statement" 
failing to show any obligations other than those specifically mentioned 
and above set forth, the bankrupt at the time was indebted to members 
of his family for moneys borrowed wherewith he purchased the busi- 
ness in the first place, in a sum in excess of $3,000. The objection to 
his discharge is founded upon this feature of the transaction — his 
neglect to incorporate in the statement any account of thèse family 
debts. In my judgment, however, an essential feature of the précise 
offense described in the statute is absent. 

The statement prepared by the bankrupt did not, on its face, in 
any wise, by writing in the hand of the bankrupt or at ail, purport to 
contain a complète and exhaustive account of his business with respect 
either to his assets or to his liabilities. It did contain a statement of 
certain things — ^merchandise on hand, etc., and certain other things; 
bills owing by him, etc. If there had been any statement in writing, 
made or signed by him, to the effect that the items given constituted 
ail of his then présent indebtedness, a situation would hâve occurred 
which would hâve justified a déniai of his discharge; or if he had 
stated that he had $6,000 of "merchandise on hand," instead of $4,500 
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worth, as was the fact, a similar resuit would hâve been reached. The 
statute requires, however, in order that discharge may be denied, that 
the bankrupt must hâve obtained property on crédit "upon a materially 
false statement in writing made by him." The "materially false state- 
ment" thus required is not to be found in vjrriting, in the statement of 
his business tendered by the bankrupt. There is nothing in the state- 
ment at ail, as heretofore suggested, to the effect that the figures given 
were inclusive of ail indebtedness, or that no other indebtedness was 
subsisting. In other words, there is no "false" statement upon the 
face of the writing. 

It may be, although there is little justification for such conclusion, 
that the bankrupt intended to misrepresent the situation with respect 
to his total indebtedness, and intended wholly to conceal the debts 
owing to his family ; but, whether that be the case or not, he has not 
violated the express language of the statute. He did not incorporate 
a "false statement" into the writing made by him. He may not lawf uUy 
be denied a discharge because of mère implications or inferences aris- 
ing out of his verbal expressions, or even out of the gênerai situation. 
There must hâve been f alsity evidenced in writing. 

This conclusion seems to be sustained by the well-considered opinion 
of the Circuit Court of Appeals of the Eighth Circuit in International 
Harvester Co. v. Carlson, 217 Fed. 736, 739, 133 C. C. A. 430. 

The report of the référée is overruled, and a discharge of the bank- 
rupt will he granted as prayed for. 



BRBITUNO et al. v. PACKARD et al. 

(District C!ourt, D. Massachusetts. October 21, 1919.) 

No. 1069. 

CouETS <S=>342 — Pbactice ; équitable défenses in actions at law. 

A défense to whlch a thlrd person Is obvioualy a necessary party can- 
not In an action at law be set up by équitable answer, under Act March 
3, 1915, c. 90 (Comp. St. § 1251b) ; but it authorizes only such équitable 
défenses as can be adequately made between the original parties to the 
action. 

Action by Edward N. Breitung and others against Azel A. Packard 
and others, on demurrer to answer. Demurrer sustained. 

Storey Thomdike, Palmer & Dodge and Harold S. Davis, ail of 
Boston, Mass., for plaintiffs. 

Charles H. Beckwith, of Springfield, Mass., for défendants. 

MORTON, District Judge. The gist of the alleged équitable dé- 
fense is that the plaintiflFs agreed with a third person to buy frcim it 
certain stock at a price more than sufficient to pay the entire issue of 
the notes in suit, and that the third person agreed with the défendants 
to apply the proceeds of said sale to the payment of the notes. The 

^ssFor oUier cases see same toplc & KBT NUMBER In ail Key-Numbered Dlgcsts & Indexes 
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questions are : (1) Whether such facts constitute in equity a défense ; 
and if so (2) whether the défense can be set up by équitable answer 
in an action at law, under the Act of March 3, 1915, c. 90 (38 Stat. 
956 [U. S. Comp. St. 1918, § 1251b]). 

Discussing the second of thèse questions, it is obvions that the third 
person is a necessary party to such a défense, and that the défense 
ought not to be allowed unless the third party can be brought into the 
case. The ordinary practice in actions at law afïords no way of doing 
so. It cannot be donc under the act unless the answer be given the ef- 
fect of a bill in equity to restrain the action at law. There is a dictum 
in U. S. V. Richardson, 223 Fed. 1010, 1013, 139 C. C. A. 386— a jury- 
waived case — which perhaps sustains that view. But the point bas 
never been decided, and the practical difficulties which such a construc- 
tion of the act would create in jury trials are so great and apparent, 
that it seems to me unlikely Congress could bave so intended. Bills 
setting up équitable défenses are often complicated, involving many 
parties, and raising many questions. A jury trial is not a flexible pro- 
ceeding, nor well adapted to the détermination of complicated and con- 
fused issues. If the act be given the broad construction suggested, 
cases can easily be imagined which it would be impossible to try prop- 
erly before a jury. 

Massachusetts bas had a statute allowing équitable défenses in ac- 
tions at law since 1883. Rev. Laws Mass. c. 173, § 28. The point un- 
der discussion seems not to hâve been raised under it; but I bave 
found no décision in which a third party was brought into an action 
at law by an équitable answer. It seems to hâve been assumed that 
the statute only applied to such défenses as could be adequately made 
between the two parties to the original action.^ That seems to me to be 
the Sound construction of the act in question. 

It follows that, as this answer discloses the necessity of a third 
party in order to establish the défense which it sets up, it is not good 
under the act ; and the demurrer to it should be sustained. 

It is not necessary to pass on the other grounds of demurrer, nor 
upon the question whether the facts disclosed in the answer constitute 
an équitable défense. 

1 See Barton v. Radclyffe, 149 Mass. 275, 279, 21 N. EX 374; St Jean Bap. 
Soc. V. Worcester Co. Inst, 228 Mass. 556, 561, 117 N. E. 921 ; Jump v. Léon, 
192 Mass. 511, 78 N. E. 532, 116 Am. St Rep. 265 ; and also sults in equity 
referring to the statute, Eustls Mfg. Co. v. Saco Brick Co., 198 Mass. 212, 217, 
84 N. E. 449 ; Spaulding v. Backus, 122 Mass. 553, 23 Am. Kep. 391. 
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AMERICAN GUAEANTT CO. v. AMERICAN FIDEDITT CO. * 
(Circuit Court of Appeals, Sixth Circuit November 11, 1919.) 
No. 3298. 

1. APPEAL and EBEOE <©=>1008(2) REVIEW of TINDINGS of FACT BT THE COURT. 

Whfire Jury was waived, findings of fact by the judge, wlio heard tlie 
witnesses, wlll not be dlsturbed by the appellate court, where there was 
substantlal évidence to support thetn. 

2. CUSTOMS AND USAGES <S=>3 BiNDINO EFFECTIVE CUSTOM. 

Where défendant claimed that a contract of reinsurance was affeeted by 
custom, the ciistom must be clearly established, or shown to hâve been 
reasonable, deflnite, and unlforin, before it wlll be presumed that the 
parties referred to it in making the contract. 

3. CuSTOMS AND USAGES ^=17 WlLL NOT AVOID TEBMS OF UNAMBIGUOUS 

CONTRACT. 

Where plaintiff, who became surety on the bond of a banlt conditioned 
to indemnify city against any loss of deposits, entered into a contract ol' 
reinsurance with défendant, notlfying défendant that it was its purpose 
to reinsure as much of the risk as it could, défendant cannot defeat lia- 
billly on the ground that by custom and usage the primitive insurer 
might not reinsure ail of the risk, as custom anà usage cannot change or 
avoid terms of a clear, unambiguous contract. 

4. Evidence <S=448 — Parol évidence rulb as to contracxs. 

Except where the terms of a written contract are obscure, uneertain, 
and indefinite, oral évidence is not admissible to add to, change, or con- 
tradict them. 
6. CusTOMS and usages <S=>15(1) — Unambiguous reinsurance contracts. 

Where a clause of a reinsurance agreement between plaintiff, the primi- 
tive insurer, and défendant, the reinsurer, stated that any loss shall be 
payable by the reinsurer pro rata with the reinsured, that is to say, in 
the proportion whîch the amounf of the reinsurance bears to the reln- 
sured's total liability, paroi évidence of custom and usage is inadmissible 
to show that the clause was an agreement by the reinsured to retain part 
of the risk ; the clause being unambiguous. 

In Error to the District Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

Action by the American Fidelity Company against the American 
Guaranty Company. There was a judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

Smith W. Bennett, of Columbus, Ohio, for plaintiff in error. 
H. B. Arnold, of Columbus, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

McCALL, District Judge. In this case a jury was waived by prop- 
er stipulation and the case heard before the District Judge. Separate 
findings of fact and conclusions of law were made by the District 
Court, and a judgment rendered against the défendant below, from 
which it prosecutes error to this court. For convenience we shall 
refer to the Fidelity Company, défendant in error, as plaintiff, and to 

^=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
2(J0 F. — 57 •Certlorarl denied 250 U. S. — , 40 Sup. Ct. 180, 64 L.. Ed. — , 
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the Guaranty Company, plaintiff in error, as défendant, as they ap- 
peared in the court below. 

Thèse undisputed facts appear on the pleadings: In December, 

1913, the plaintiff became surety on a bond in the sum of $75,000, run- 
ning to and in favor of the city of Chicago, indemnifying that city 
against any loss sustained by it on account of any acts or defaults of 
the La Salle Street Trust & Savings Bank (hereafter called the bank) 
as a depository of the moneys of the city of Chicago, on and after 
January 1, 1914. On January 10, 1914, plaintiff made and entered 
into a contract of reinsurance with the défendant, whereby, in consid- 
ération of a certain premium then paid, the défendant covenanted and 
agreed to pay to the plaintiff not exceeding $25,000, or one-third of 
the total amount of the primitive bond, for which plaintiff might be- 
come liable or be compelled to pay on account of any default of the 
bank, and in addition défendant agreed to pay to plaintiff a pro rata 
portion of ail expenses, costs, and counsel fées incurred by plaintiff, 
arising out of its obligation on the primitive bond. About June 13, 

1914, the bank became insolvent and went into the hands of à receiv- 
er. Demand was thereafter made by the city of Chicago on plaintiff 
for $75,000 on account of insolvency and default of the bank. Plain- 
tiff notified défendant of the failure of the bank and of the demand 
made by the city for the payment of the full amount of the primitive 
bond; at the request of défendant, plaintiff refused to make the pay- 
ment demanded, and thereafter suit was commenced by the city against 
plaintiff to recover the full amount of the bond, resulting in a judg- 
ment against the plaintiff for $81,172.35, the full amount of the bond, 
including interest and court costs. In addition plaintiff incurred ex- 
penses in and about defending said action, amounting to $6,258.26. 
This judgment and thèse expenses were paid by plaintiff, and it made 
demand of the défendant for $29,146.87, vi'hich was one-third of the 
total amount paid by plaintiff by virtue of the original bond. Défend- 
ant refused payment, and this action was brought to recover it with 
interest. 

The défendant practically admits the material averments in the déc- 
laration, and pleads several spécial défenses, of which the following 
are rehed on hère : (1) The knowledge of plaintiff of facts detri- 
mental to the risk and its failure to disclose same to défendant, which 
as averred was a constructive fraud; (2) the plaintiff reinsured ail 
the primitive risk, which was in violation of custom and usage, with- 
out advising défendant of its action in the premises ; (3) failure of the 
city of Chicago to apply the proceeds of certain securities deposited by 
the bank with the city as security for the payment to the city of any 
deposits made by it in the bank to the payment pro tanto of the amount 
of the default. 

As has been seen, the District Court, after hearing and considering 
the pleadings, the évidence, and the law applicable to the case, found 
against the défendant, and entered judgment accordingly. The plain- 
tiff in error assigned errors, and relies hère on five of them, which we 
will State and dispose of in the order presented. 
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[1] The first assignment is, in substance, that the Distiict Court 
erred in not finding and decreeing that the plaintiff had knowledge of 
facts detrimental to the risk and failed to disclose them to the défend- 
ant, and was thus guilty of perpetrating a fraud on défendant by in- 
ducing it to contract a HabiHty which it otherwise would not hâve done. 
In so far as this assignment questions the finding of facts, the judg- 
ment will not be disturbed, if, under the well-settled rules of this 
and fédéral appellate courts generally, there is any material évidence 
to sustain it. 

The évidence plaintiff in error relied on to support this assignment 
relates to an oral communication between E. E. Bailey, of Chicago, 
and his nephew, B. B. Bailey, of Montpelier, Vt., vice président of 
the plaintiff, to the previous action of the plaintiiï in declining to re- 
insure certain risk on the La Salle Street Trust & Savings Bank 
which viras offered to it by the New England Casualty Company, to 
the question of plaintiff's intention to reinsure the entire primitive 
risk, and to the contents of the form of reinsurance used in this case. 
Clearly there is direct and circumstantial évidence in the record re- 
lating to this matter, which was heard in open court by the District 
Judge, when and where he heard and saw the witnesses and thus 
had every opportunity to understand and weigh the évidence of each 
witness, that tends to support his finding. Judge Warrington, speaking 
for this court in The Elenore, 217 Fed. 753, 133 C. C. A. 447, said: 

"Such oppqrtunities always aflt'ord distinct advantage in determining the 
value of testiiHony ; and, unless there is a decided prépondérance against a 
deeree or Judgment rendered under such circumstanees, the rule in this court 
is not to disturb it. Monongahela Klver Consol. C. & C. Co. v. Schinnerer, 
19G Fed. 375, 379, 117 C. C. A. 193 ; In re Snodgrass, 209 Fed. 325, 326, 12C 
C. C. A. 251 ; Carey v. Donohue, 209 Fed. 328, 333, 126 O. 0. A. 254." 

Hère, as in that case, the évidence does not warrant a departure 
from this rule. 

[2] Assignments 2 and 4 relate to questions of custom and usage 
in writing reinsurance, and Ihey will be disposed of together. It is 
insisted that by custom and usage the primitive insurer may not re- 
insure ail of a given risk, but must retain a part thereof, and the Dis- 
trict Court erred in not so holding. 

Hère again we are confronted with a finding of the district judge, 
that the évidence does not establish the existence of custom or usage 
that the reinsured shall retain a part of the risk, and there is material 
évidence which, if believed warrants the finding. So if we assume 
that the law as to custom and usage is as contended for by plaintiff 
in error, it bas no application in a case, as hère, where the jury or the» 
judge, when a jury is waived, finds the évidence fails to establish 
custom. or usage. 

Custom or usage, to be binding, must be definite or certain, uniform, 
rcasonable, and well known, and it must be established by cle&r and 
satisfactory évidence, so that it may be justly presumed that the par- 
ties had référence to it in making their contract. Bowling v. Harrison, 
6 How. 248, 12 E. Ed. 425 ; United States v. Buchanan, 8 How. 83, 
12 E. Ed. 997; Berry v. Cooper, 28 Ga. 543. 
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[3] But, aside from ail this, défendant was informed that it was 
the purpose of the plaintiff to reinsure as much of this particular risk 
as it could, which is another way of saying that it would reinsure ail, 
if it could. With this information défendant made the contract of 
reinsurance in question, and it may not in such circumstances escape 
liability by virtue of custom or usage, even when proven, which tends 
to change or avoid the terms of a clear, definite, and unambiguous 
contract, made at arm's length and with full knowledge of its con- 
tents. 

[4, 5] What is called a "rétention clause" in insurance parlance does 
not appear in the contract of reinsurance under considération, and it 
is insisted that the absence of this clause makes the insurance agree- 
ment unintelligible, and that the District Court erred in excluding 
certain testimony tending to show custom and usage, for the purpose 
of explaining paragraph 2 of the conditions contained in the reinsur- 
ance agreement. The paragraph reads as foUows : 

"Any loss hereunder shall be payable by the relnsurer pro rata with the 
relnsured; that is to say, in the proportion which the amount of this rein- 
surance bears to the amount of the reinsured's total liability, and under the 
same conditions by the reinsurer as the relnsured shail pay" 

We perceive no ambiguity or uncertainty hère. The paragraph 
seems to be clear and certain. The meaning of the clause, "any loss 
hereunder shall be payable by the reinsurer," the défendant, "pro rata 
with the reinsured," tiie plaintiff, is made entirely clear by the foUow- 
ing clause — "that is to say, in the same proportion which the amount 
of this reinsurance bears to the amount of the reinsured's total liabil- 
ity." The clause, "reinsured's total liability," refers to, and could not 
refer to anything other than the total amount of the primitive bond 
for which plaintiff was alone liable to the city. 

Except where the terms of a written contract are obscure, uncertain, 
or indefinite, oral évidence is not admissible to add to, change, or con- 
tradict them. Reid v. Diamond Plate Glass Co. (6) 85 Fed. 193, 29 
C. C. A. 110; Jenkins v. Preston (6) 186 Fed. 609, 108 C. C. A. 473 ; 
Hirsch v. Georgia Iron & Coal Co. (6) 169 Fed. 578, 95 C. C. A. 76 ; 
De Witt V. Beriy, 134 U, S. 307, 10 Sup. Ct. 536, 33 L. Ed. 896. 

We hâve considered the remaining assignments and find them equal- 
ly without merit, and we deem further élaboration unnecessary. It 
results that the judgment must be afifirmed, with costs. 
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THE J. L. MINER. 

THE JEREMIAH GODFREY. 

(.Circuit Court of Appeals, Slxth Circuit. November 11, 1919.) 

No. 3257. 

1. Collision <g=>57 — Nonliabilitt of barge fob impbopeb navigation or 

TCG. 

In navlgatlng a tow, the tug is the dominant mind and wlll, and a 
barse in the tow is not responsible for Improper navigation on the part 
oî the tug. 

2. Collision <S=a73 — Presumption ; duty of navigating vessbl to avoid onk 

AT ANCnOR. 

It is tlie duty of a navigating vessel to avold one at anchor, and where 
the vessel at anchor is In a proper place, the presumption of fault in 
case of collision arises against the navigating vessel ; but this presump- 
tion does not obtain when the anchored vessel is not In a proper place. 

3. Collision <S=57ii — Rebuttal of presumption of fault against anchoked 

VESSEL. 

The prima facie fault of an anchored vessel, arising from the fact that 
It vfus anchored in an improper place, may be rebutted by compétent proof 
that its anchorage could not hâve been the sole cause of a collision ; but 
the burden of rebutting the presumption Is In such case on the anchored 
vessel. 

4. Collision <S=95(7), 144 — Liabilitt of anchored and navigating vessels , 

division of damages. 

In a libel by the owners of a houseboat, whlch veas struck by the 
tow of a tug proceeding down the river, held that, though the houseboat 
was not anchored in a proper place, the collision was not due solely to 
that fact, and the damages should be divided between the houseboat and 
the tug. 

5. Admiraltt iS=>118— Reviev? ; weigdt of concurrent findings of com- 

missioneb and judqe. 

The concurrent findings of a commissioner and judge In an admiralty 
case will not be disturbed on appeal, uiiless there is a decided prépondér- 
ance against the decree or judgment. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Libel by Frank G. Wetherell and another against the tug J. L. Min- 
er, claimed by Alexander Ruelle, and the barge Jeremiah Godfrey, 
claimed by the Grâce Harbor Lumber Company. From a decree for 
claimants, libelants appeal. Affirmed as to the barge Jeremiah God- 
frey, and reversed and remanded as to the tug J. L,. Miner. 

Hugh M. Edwards, of Détroit, Mich., for appellants. 
John C. Spaulding and Sherwin A. Hill, both of Détroit, Mich., 
for appellees. 

Before KNAPPEN and DENI SON, Circuit Judges, and McCALE, 
District Judge. 

McCALL, District Judge. This is an appeal from a decree of the 
District Court of the United States, in admiralty, dismissing the libel 
fiied by Frank G. Wetherell and Charlotte Wetherell against the tug 
J. L. Miner and the barge Jeremiah Godfrey. 

®=5Foi other cases see same topic & KBY-NUMBBB in ail Key-Numbered Dlgests & Indexes 
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On the 23d day of October, 1915, the houseboat Halcyon, owned 
by libelants, was lying in the River Rouge, moored to a dock at the 
foot of Copeland avenue, Détroit, Mich., when the barge Jeremiah 
Godfrey, being towed down the river by the tug J. L. Miner, drifted 
against the houseboat, crushing it, and causing such injuries that she 
sank. 

Thèse spécifie charges of négligence were made against the tug: 
First, those in charge of her navigation were careless, incompétent, 
and inattentive to their duties; second, the tug slowed down waiting 
for the bridge to open without signaling to the Godfrey in tow ; third, 
the tow line Connecting the tug and the barge was too long for use 
in said river; fourth, the tug passed too close to the houseboat and 
negligently permitted the barge to drift over and collide therewith. 

In the view we hâve taken of the case it is not necessary to state the 
spécifie négligence charged against the barge. The owners of the 
tug and barge admit the collision, but deny the spécifie allégations of 
fault and négligence alleged in the libel, and aver that the collision and 
damage resulting therefrom to the Halcyon were due to the fault of 
the houseboat and those in charge of her, and that the damage sus- 
tained by the Halcyon was increased by those in charge abandoning 
her and allowing her to sink and remain at the bottom of the river. 

The issues raised by the pleadings were referred by the District 
Judge to a spécial commissioner to take testimony and make findings 
of fact and conclusions of law. No testimony was taken on the ques- 
tion of damages. The commissioner found, and so reported, that the 
houseboat was negligently moored in a dangerous place and recom- 
mended that the libel be dismissed. Exceptions were filed to the re- 
port of the commissioner. The District Judge overruled them and a 
decree was entered dismissing the libel, without written opinion. The 
efifect of this decree was to sustain the commissioner's fiilding that the 
Halcyon was solely at fault. 

[t] It is sufficient to say that the facts on the record place the barge 
Jeremiah Godfrey clearly within the rule that in navigating a tow the 
tug is the dominant mind and will, and, in so far as the proper navi- 
gation of the tow is concerned, the tug leads and commands (The 
Teaser, 246 Fed. 219, 158 C. C. A. 379) and is responsible for her 
navigation upon condition of the tow's prompt, obédience to the di- 
rections of the master (The Heflfelfinger, 201 Fed. 597). We think it 
is not shown by the greater weight of the évidence that those in charge 
of the barge were guilty of négligence in this or any other particular, 
and therefore the decree appealed from, in so far as it relates to the 
barge Jeremiah Godfrey, must be affirmed. 

[2-4] The material facts, as found by the commissioner and ap- 
proved by the District Judge, are substantially as follows : The Hal- 
cyon was 47 f eet long and 14 feet beam ; the tug J. L,. Miner, 53.7 feet 
long, 13.8 feet beam, and 6.5 feet depth; the barge Jeremiah Godfrey, 
190 feet long over ail, 34.9 feet beam, and 14 feet depth. At the place 
where the houseboat was moored, the river runs in a graduai circle in 
a gênerai southerly and northerly direction; the houseboat being lo- 
cated on the west bank and at the outer edge of a bend in the river, 
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which hère runs f rom the southeast to the northwest of the place where 
the houseboat was, and thence towards the northeast, this bend re- 
setnbling an elHptical arch. The width of the river at this point is 
about 125 feet, and the width of the dredged channel about 100 feet. 
Nine hundred feet below, and in a northeasterly direction from the 
houseboat, was a drawbridge of the Détroit, Toledo & Ironton Rail- 
road, which spanned the river, with the draw on the southeast side, 
which could be swung in either direction for the passage of boats. 
The bridge was usually slow in opening, which was well known to 
those operating vessels on the river. On account of this slowness 
it was customary for vessels to be checked down several hundred feet 
before reaching the bridge, to avoid or lessen the danger of reaching 
the bridge before its draw had been opened, and vessels proceeding 
downward toward the bridge frequently check their speed, for the 
reason stated, at or before reaching the point where the houseboat was 
located. In this case the tug slowed down some 600 feet above the 
Halcyon, thus being 1,500 feet above the bridge. 

From thèse facts it is difficult to find ourselves in agreement with 
the court below, in its decree that the houseboat, closely moored to the 
dock at the foot of Copeland avenue, was solely at fault. The dis- 
tance between the houseboat and the east bank of the river was 111 
feet and a clear channel of 100 feet through which to pass. When, 
however, we examine the évidence, and especially the blueprint of a 
survey of Rouge river at this point, it seems clear that those in charge 
of the houseboat were not solely at fault. The houseboat lay par- 
allel to the bank, and was moored to the dock outside of the west bank 
of the channel, and thus left entirely clear the whoîe of the 100-foot 
channel for the navigation of the tug and barge. This impression is 
greatly strengthened when to this is added the fact, clearly established 
by the évidence, that the captain of the tug had been running out and 
in the Rouge river for 40 years, and was thoroughly familiar with 
the river at this point, and'knew the houseboat had been moored for 
more than a year at this particular dock, and further he had navigated 
the tug, with and without tows, by the houseboat many times, and no 
collision ever previously occurred. 

Why did itoccur on the occasion in question? We think the évi- 
dence makes it entirely clear. The answer is that the master of the 
tug was proceeding down the middle of the channel, and failed to steer 
the tug to starboard until the tug was opposite the houseboat, when 
he saw the tow was about to collide with the houseboat. It was then 
too late to clear, because of the slow speed of the tug and the slight 
wind. The négligence was in navigating the tug too close to the 
houseboat before he undertook to direct the prow of the barge, which 
was drifting into it towards the east bank of the river. The barge had 
gotten so close to the houseboat that her stern did not clear, and crash- 
ed into it. Knowing, as he, the master of the tug, did, that the bridge 
would be slow in opening, and that he must slow down to avoid run- 
ning into it, and that the barge, because of the bend in the river, the 
slight wind, and the loss of steerageway, would hâve a tendency nqt 
to follow the tug, prudence and proper care required that, when he 
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slowed down, he should hâve earlier steered the tug to starboard, and 
thus enabled the stern o£ the barge to clear the houseboat. 

While we agrée with the finding of the court below that the house- 
boat was at fault because of its location, we cannot agrée that this fault 
was so gross as to deprive her of the right of protection, at least to 
the extent of requiring the master of the tug to exercise reasonable 
care and skill in navigating the tug, commensurate with the danger in- 
hérent in the situation which was well known to him. The rule is well 
settled in this country that a navigating vessel must keep away from 
one at anchor. The vessel at anchor being in a proper place in case of 
collision, the presumption of fault lies against the vessel in motion; 
but this presumption does net obtain when the anchored vessel was 
where she should not hâve been. The prima facie fault of the anchor- 
ed vessel may be overcome by compétent proof that its anchorage 
could not hâve been the sole cause of the collision. In such circum- 
stance the burden is with the anchored vessel to meet and overturn the 
presumption by proof of actual fault or want of reasonable care on 
the part of the moving vessel. The Europe (D. C.) 175 Fed. 596, 
and cases cited. 

We think the court below was warranted in decreeing that the house- 
boat Halcyon was moored at a dangerous place, and affirmance must 
follow as to the nonliability of the tug J. L. Miner, unless it clearly 
appears from a decided weight of the évidence that the tug was also 
at fault. We hâve carefully considered the évidence and exhibits 
thereto, and we cannot escape the conclusion that it does so clearly 
appear. There is no doubt that it is difficult for a navigator to nego- 
tiate the River Rouge at the point in question, with a tug and tow 
the length over ail of the Miner and Jeremiah Godf rey ; that is but to 
say that the degree of care to be exercised by the navigator must be 
correspondingly greater than it need otherwise be, and especially is 
this true in this case, when it clearly appears that the master of the 
tug was thoroughly familiar with the river, the docks and vessel s 
moored along the banks at this point. As has been seen, the Halcyon 
had been moored at the Copeland avenue dock for more than a year, 
just as and where she was when the collision occurred, and the mas- 
ter of the tug had many times passed up and down the river in the 
prosecution of his business as a navigator, and never before had he 
collided with the Halcyon or any other vessel near her, so far as this 
record discloses. Indeed, his own évidence tends to show that, had 
he taken care earlier to bave steered the tug toward the eastern bank 
of the channel, the collision would not bave occurred. 

If the master's effort to so steer the tug to starboard, after he saw 
the barge drifting upon the Halcyon, was for the purpose of clearing 
her, then in the exercise of that degree of care and skill required b>^ 
the situation he should hâve so steered the tug earlier, and before the 
barge was in so close proximity to the Halcyon, and thus avoided the 
collision. If the situation was so fraught with danger as to hâve chal- 
lenged the attention of the master, then it was his duty to bave met 
that situation with a corresponding higher degree of care and skill, to 
the extent, if reasonably necessary of engaging another tug to hold 
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the stern of the Jeremiah Godfrey from drifting so far to port, and 
thus kept her away from the Halcvon. 

[5] The rule in this court and generally is that concurrent findings 
of a commissioner and judge will not be disturbed, unless the évidence 
decidedly preponderates against the decree or judgment. The Elenore, 
217 Fed. 753, 133 C. C, A. 447; Transit Co. v. Moore (6), 259 Fed. 

490, C. C. A. , and case cited. We are of opinion that the 

évidence in this case decidedly preponderates against the decree below 
as to the first and last charges of fault alleged against the tug J. L. 
Miner, and so brings this without the rule just stated. 

It follows that the decree below must be affirmed as to the Jere- 
miah Godfrey, and reversed and decree entered onerating the J. L. 
Miner with half the damages, when ascertained. The case will be re- 
raanded for that purpose, the Halcyon to recover its costs of this court 
against the J. L. Miner, no costs to be awarded for or against the barge. 



OILFIBLDS SYNDICATR v. AMEKICAN IMPROVEMENT CO. 

(Circuit Court of Appeals, Ninth Circuit. October 27, 1919.) 

No. 33.39. 

1. Bankrtjptct <g=»387 — Effect or confirmation of composition on jtudq- 

MENT LIEN. 

Confirmation of composition in bankruptcy proceedings without adjudi- 
cation of banlîruptcy, uiider Banlîriiptcy Act, §§ 14c, 70f (Oomp. St SI 
9598, 9054), merely discharges banl^rupt from personal liability on a 
judgment, a provable debt under section 63 (section 9(Î47), and re- 
stores bis property sub.lect to lien of judgment acquired more than four 
montlis before pétition in banlvruptcy, and which therefore, under sec- 
tion 67, subds. "c," "f" (section 9651), would be unafifected by adjudica- 
tion, the judgment creditor never having flled claim, nor voluntarily 
particlpated in the bankruptcy procecdings, nor received a dividend from 
the composition, as under section 17, as amended (section 9601), a dis- 
charge in bankruptcy would not affect the lien. 

2. Banki'.uptct <S=43ù(7) — Lien of judgment makes cbeditoe "seouked 

ciîrnrroR." 

The lien on ail propei'ty of judgment debtor In the county, which 
Code Civ. Proc. Cal. § 674, provides that flling of transcript of judgment 
givGs, is enough to make the judgment creditor a "secured creditor," 
witbin Bankruptcy Act. 

[Ed. Note. — For other définitions, see Words and Phrases, Ifirst and 
Second Séries, Secured Creditor.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Suit by the Oilfields Syndicate against the American Improvement 
Company. From a decree for défendant (256 Fed. 979), plaintiff ap- 
peals. Affirmed. 

Oilfields Syndicate appeals from a decree dismissing a complalut on the 
ground that the facts failed to state a valid cause of action in equity against 
the Improvement Company, appellee. The suit is to remove a cloud upon the 

<g=::3Fo7 otbe^(^aL'e8 see saine topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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tltle to certain real estate In Callfornia and Is founded upon thèse alléga- 
tions: That on September 6, 1917, one Hammon conveyed the property in- 
volved to the Oilflelda Syndicate, appellant, which now clalms to be the 
owner; that on November 29, 1915, the appellee, Improvement Company, 
brought suit in the proper state court agalnst Hammon and others to recover 
the principal of a note and interest unpaid, and on October 19, 1916, had 
judgment agalnst Hammon and two eoindorsers for the amount of the unpaid 
principal and interest of the promlssory note, together with costs. The clerk 
of the state court entered the judgment and flled the judgment roU, as re- 
quired by the Callfornia Code of Civil Procédure, and on October 20th made 
the proper entries of the judgment In the docket, and on November 8, 1916, a 
transcrlpt of the judgment was recorded in the office of the county recorder 
of the county in which the real estate is situate. Under the statute of Cali- 
fornia (section 674, Code of CivU Procédure), the judgment thereupon became 
a lien upon ail the real property of Hammon. No appeal was ever taken from 
the judgment, and the judgment became final. On September 27, 1917, péti- 
tion in involuntary bankruptcy agalnst Hammon was flled in the United States 
District Court. Thereafter in due form Hammon flled an offer of composi- 
cion to his ereditors in satisfaction of ail of hls liabilities, however incurred, 
in the sum of $250,000, in addition to the money necessary to pay ail debts 
which had priority and the costs of the proceedings in bankruptcy. The ofEer 
was accepted in due form and the considération mentloned in the ofCer was 
thereupon deposited by Hammon, as required by the District Court. Hammon 
prayed for conflrmatlon of the composition, his application was heard on 
August 31, 1918, and the court made an order conflrming the composition. No 
order adjudging Hammon to be a bankrupt was ever made, nor was the appli- 
cation of the ereditors of Hammon that he be adjudged a bankrupt eveij 
granted or denied, although appellee herein knew of ail matters in the proceed- 
ings in bankruptcy, but never flled objections to the composition or to any of 
the bankruptcy proceedings. Appellee, however, never flled a claim or vol- 
untarily participated in the proceedings in bankruptcy. On September 19, 
1918, appellee caused exécution to be issued out of the state court. The sher- 
iff advertised the property for sale, and was about to sell under the exécu- 
tion, when Hammon moved in the state court for an order to quash the exé- 
cution and to déclare ail proceedings null and void, and for an order prohiblt- 
Ing the sheriff from proceeding further under the exécution, upon the ground 
that the bankruptcy proceedings, the composition and the decree conflrming 
the composition, had satisfled and discharged the judgment. The state court 
denied the motion. Sale was thereafter made by the sheriff on October 25, 
1918, to appellee as purchaser. 

Charles W. Slack, of San Francisco, Cal, and O'Melveny, Milliken 
& Tuller, of Los Angeles, Cal., for appellant. 

William P. Hubbard, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (af ter stating the facts as above). [1] Perti- 
nent références to the statutes are as f ollows : 

Under section 14c of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 550 [Comp. St. § 9598]): 

"Confirmation of a composition shall discharge the bankrupt from his debts, 
other than those agreed to be paid by the terms of the composition and 
those not afEected by a discharge." 

Section 70f (Comp. St. § 9654) of the same act provides : 
"Upon the confirmation of a composition ofCered by a bankrupt, the tltle 
to his property shall thereupon revest in him." 

In Cumberland Glass Mfg. Co. v. De Witt, 237 U. S. 447, 35 Sup. 
Ct. 636, 59 L. Ed. 1042, the Suprême Court, after a gênerai discus- 



OILFIELDS STNDICATE V. AMERICAN IMPBOVEMENT CO. 907 

(260 P.) 

sion of the procédure with référence to offers of composition and or- 
ders made by the court in confirmation of composition, said that un- 
der section 70f , when confirmation of a composition is ordered : 

"The order of confirmation becomes in effect a discliarge, and is pleaded 
in bar with like effect. It opérâtes to discharge ttie banlirupt from ail debts, 
other than those agreed to be paid by the terms of the composition and those 
not afCected by a discharge. • • • The effect of the composition proceed- 
ing is to substitute composition for bankruptcy proceedlngs in a certain sensé, 
and in a naeasure to supersede the latter proceeding and to reinvest the 
bankrupt of ail his property free from the claims of his creditors. True, the 
composition proceedings arise from the bankruptcy proceedlngs, and thls 
part of the statute is to be construed with the entire act. Wilmot v. Mudge, 
103 U. S. 217 [26 L. Ed. 536]. That the restoration of the estate to the bank- 
rupt restores to him the right of action upon choses in action there is no 
question. Stone v. Jenkins, 176 Mass. 544, 57 N. E. 1002, 79 Am. St. Kep. 
343, 4 A. B. E. 568." 

Section 67c of the Bankruptcy Act (Comp. St. § 9651) provides in 
substance that a lien created by statute, including an attachment by 
mesne process which was begun against a person within four months be- 
fore the filing of a pétition in bankruptcy against such person, shall be 
dissolved by the adjudication of such person to be a bankrupt if (1) it 
appears that the lien was obtained while défendant was insolvent or if 
its existence and enforcement will work a préférence; or (2) the party 
to be benefited thereby had reasonable cause to believe défendant was 
insolvent and contemplated bankruptcy; or (3) such lien was sought 
and allowed in f raud of the provisions of the Bankruptcy Act ; or if 
the dissolution of the lien would militate against the interest of the es- 
tate of such person, the lien shall not be dissolved, but the trustée, for 
the benefit of the estate, shall be subrogated to the rights of the holder 
of the lien and empowered to perfect and enf orce the same as the hold- 
er might hâve donc had not bankruptcy proceedings intervened. Sec- 
tion 67, subdivision "f," provides that ail judgments or other liens ob- 
tained through légal proceedings against a person who is insolvent, or 
at any time within four months prior to the filing of a pétition in bank- 
ruptcy against him, shall be deemed null and void in case he is adjudged 
a bankrupt, and the property afïected by the judgment or other lien 
shall be deemed wholly discharged and ^released from the same, and 
shall pass to the trustée as a part of the estate of the bankrupt, unless 
the court shall order that the right under the judgment or levy or lien 
shall be preserved, and thereupon the same may be passed to the trustée 
to be preserved by him for the benefit of the estate, provided nothing 
in the section shall operate to destroy or impair the title obtained by 
such levy, judgment, or other lien of a bona fide purchaser for value, 
who shall hâve acquired the same without notice or reasonable cause 
for inquiry. 

In behalf of the appellant two théories are advanced: One, that 
if the provisions of subdivisions "c" and "f" apply to compositions, 
inasmuch as there has been no adjudication in the présent case, the lien 
of the judgment was wiped out as an incident of the judgment by the 
satisfaction by the composition ; another, that the lien of the judgment 
was extinguished by the satisfaction and discharge of the judgment by 
the composition under the sections of the act having to do with corn- 
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positions, without regard to the question of adjudication. If either of 
thèse contentions is well founded, then the lien and judgment which 
were obtained and duly recorded more than four months prior to the 
filing of the pétition in bankruptcy are discharged. A resuit in gênerai 
would be that in a case where a bankrupt has availed himself of the 
composition statuté, and has compounded with his creditors, and has 
obtained approval of the composition, but against whom there has 
been no adjudication in bankruptcy, a judgment creditor with a lien 
more than four months old, and who has not participated in the bank- 
ruptcy proceedings, has never filed a claim, and never received a divi- 
dend from the composition, occupies a position with respect to the 
right to préserve the lien of a judgment less favorable than he would 
hâve had if there had been an adjudication and discharge of the bank- 
rupt from his debts. 

We cannot believe that such is the true construction of the act. Sec- 
tion 17 of the Bankruptcy Act, as amended (Comp. St. § 9601), pro- 
vides that a discharge in bankruptcy shall release the bankrupt from 
ail of his provable debts, except such as due for taxes, liabilities for 
obtaining property by false pretenses, and for debts that hâve not been 
duly scheduled in time for proof and allowance, unless the creditor 
had notice of the bankruptcy 'proceedings. Section 63 provides that 
debts of the bankrupt may be proved and allowed against his estate 
which are: (1) "A fixed liability, as evidenced by a judgment or an 
instrument in writing, absolutely owing at the time of the filing of the 
pétition against him, whether then payable or not," etc; (2) debts 
founded upon open account or upon contract ; (3) debts founded upon 
provable debts reduced to judgment after the filing of the pétition and 
before considération of the bankrupt's application for a discharge. 

In Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, 
the Suprême Court, after quoting section 67f of the act, said: 

"In our opinion the conclusion to be drawn from thls language is that It 
is the lien created by a levy or a judgment, or an attachment, or otherwise, 
that is Invalidated, and that, where the lien Is obtained more than four 
months prior to the flllng of the pétition, It is not only not to be deemed to be 
null and vold on adjudication, but its valldlty is recognized. When it is ob- 
tained within four months the property is discharged therefrom, but not 
otherwise. A judgment or decree in enforcement of an otherwise valid pre- 
existing lien is not the judgment denounced by the statute, which Is plainly 
confined to judgments creating liens. If this were not so, the date of the 
ac-quisitlon of a lien by attachment or creditors' bill would be entirely Im- 
material." 

And the court, in sustaining this view, referred to section 63a and 
to section 17 (Comp. St. §§ 9647, 9601), saying that they would be 
wholly unnecessary if section 67f were to ht taken literally. F'irst 
Nat. Bank v. Staake, 202 U. S. 141, 148, 26 Sup. Ct. 580, 50 L. Ed. 
967; Globe Bank v. Martin, 236 U. S. 288, 35 Sup. Ct. 377, 59 L. Ed. 
583. _ 

It is clear, we think, that where there has been a composition, and 
an order of confirmation, the bankrupt takes back his property in the 
same condition that it was in when the bankruptcy was initiated, and 
that liens which would be valid and unassailable in the ordinary course 
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of bankruptcy proceedings are protected in composition arrangements 
and are not discharged or affected. In re Stowell (D. C.) 24 Fed. 468 ; 
Stewart Noble v. Bishop Co., 62 Colo. 197, 162 Pac. 159. It does not 
seem to be necessary at ail that there shall be any order of discharge 
after an order confirmlng the composition, for the order of confirma- 
tion opérâtes efïectually to discharge the bankrupt from his debts other 
than those not affected by a discharge. In Stewart Noble v. Bishop, 
supra, the Suprême Court of Colorado, in considering the effect of a 
composition, said that the debt was discharged so far as the debtors 
were concerned, and that the creditors could no longer pursue the 
bankrupts personally, but that the right to demand that the property 
should be set aside for their benefit and should be applied was not 
relinquished. It was also held that an order in the composition pro- 
ceeding did not deprive a nonconsenting créditer of the vested right 
with which the bankruptcy court had no power otherwise to interfère. 
See, also, Alsop v. White, 45 Conn. 499 ; Hawthorne v. ?Iendrie et 
al., 50 Colo. 342, 116 Pac. 122; Cxriffin v. Smith, 177 Cal. 481, 171 Pac. 
92 ; Collier on Bankruptcy (llth Ed.) pp. 402, 403 ; Remington on Bank- 
ruptcy, §§ 2670, 2673 ; Brandenburg on Bankruptcy, § 870. In Cot- 
trell V. Pierson (C. C.) 12 Fed. 805, a judgment was obtained over 
two years before the commencement of the bankruptcy proceeding, 
and the owner of the judgment failed to prove its claim in the bank- 
ruptcy court. It was held by Judge McCrary that the lien of the crédi- 
ter on the real estate of the bankrupt, as governed by the law of Ne- 
braska, was not lost by failure to prove the debt, and that the créditer 
in such a case could rely upon his security and omit to prove his claim 
in bankruptcy, and by so doing lose only his claim against the gênerai 
estate of the bankrupt. The court said : 

"The law dld not require the llenholder to prove his debt in order to savo 
his lien. Havlng a judgment in the state court by whleh his lien was estab- 
lished, lie had no occasion to apply to the banltruptcy court for aid in its en- 
forcpinent." Houston v. Shear et al. (Tex. Clv. App.) 43 Am. Bankr. E. 4(î2, 
210 S. W. 970 ; Wilmot v. Mudge, 103 U. S. 217, 26 U Ed. 536. 

The appellant would draw a distinction between the discharge of an 
indebtedness, and its conséquent effect upon a lien acquired in judicial 
proceedings by a discharge of the banltrupt after an adjudication in 
bankruptcy, where there lias been no composition, and a discharge of 
the indebtedness by settlement pursuant to a composition. But, it be- 
ing well settled that where a lien has been obtained through judicial 
proceedings prior to the four months period, the lien is not dissolved 
by the adjudication, and that an order of confirmation shall discharge 
the bankrupt from his debts other than those not affected by a dis- 
charge, the bankrupt who has made the composition finds that as to 
liens which were existing beyond the four months period he is in no 
better position than if there had been an adjudication in bankruptcy. 
In either case the effect is not to discharge the liens acquired. In either 
event the lien is intact. Metcalf v. Barker, supra. Personal liability 
on the judgment is discharged, but nothing more. 3 R. C. L. § 
119; 7C. J. § 311. 

The case of In re Southern Arizona Smelting Co., 231 Fed. 87, 145 
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C. C. A. 275, ïs not of aid in determining the question before us, for 
there there was an adjudication, and with that fact established there 
was no need to consider what, if any, différence there might hâve been, 
had there not been an adjudication. Nor is the récent case of In re 

Lilienthal, 256 Fed. 819, C. C. A. , in point, for the discussion 

therein was predicated upon the fact that the attachment was levied 
within the four months period. By way of argument, appellant, in 
citing the Lilienthal Case, asks whether there is any différence in 
principle if the attachment is levied without the four months period. 
The answer is that Congress has seen fit to fix a definite time within 
which certain conditions shall hâve the effect of discharging debts and 
liens. In the Goldsmith Case (D. C.) 118 Fed. 763, it was said: 

"If secured credltors elect to rely upon their secUrity, they are not parties 
to the bankruptey proceedings at ail. There is nothing compelling them to 
make proof, and they may enforce their liens, if otherwise valid, subject to 
the power of stay set forth in section 11 of the act" 

By the language of the sections referred to, which relate exclusively 
to liens acquired within four months of the fiHng of the pétition, we 
take it that liens obtained prior to that time are to be preserved. The 
cases which hâve adopted this view seem to us to be correct in their 
interprétation. In Hillyer v. Le Roy, 179 N. Y. 369, 72 N. E. 237, 
103 Am. St. Rep. 919, the court said : 

"The déclaration of the section [67î] is distinct that the lien therein re- 
ferred to is only Invalid where It has been obtained by the créditer within 
four months prior to the fillng of the pétition in bankruptey, and equally 
distinct Is Its meaning that the valldity of a lien obtained prior to that inter- 
val of time will be recognized. That construction has been given to the 
statute by the United States Suprême Court. Metcalf v. Barker, 187 U. S. 
165, 23 Sup. et. 67, 47 L. Ed. 122." Wlcks v. Perkins et al., 1 Woods, 383, Fed. 
Cas. No. 17,615. 

[2] It is further argued by the appellant that the nature of the 
lien is purely as provided by statute, and therefore not spécifie, but 
merely gênerai, and that plaintiff's only right was to levy on the prop- 
erty to the exclusion of adverse interests subséquent to the judgment. 
As already said, under section 674 of the California Code of Civil 
Procédure, the filing of the transcript created a lien in favor of plain- 
tiff. Such lien is enough to entitle plaintiff to be classified as a secured 
créditer. Black on Bankruptey, § 556, writes that ownership of a 
judgment against a bankrupt constitutes the créditer a secured one 
within the meaning of the Bankruptey Act, where there is property of 
the bankrupt upon which the judgment has attached as a lien. The 
record discloses that the lien of the judgment under examination at- 
tached to the spécifie property owned by Hammon in Santa Barbara 
county. Cal., more than four months prior to the commencement of 
the bankruptey proceeding. Under the authorities this put the plaintiff 
in a position where he can daim that the confirmation of the composi- 
tion has not destroyed the validity of the lien of the judgment. In Es- 
tate of Wiley, 138 Cal. 301, 71 Pac. 441, it was argued that there was 
a distinction between a spécial lien and a gênerai lien, recognized by 
section 674 of the California Code of Civil Procédure, and that levy 
of exécution was essential to the existence or continuance of a lien 
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created under that section. The Suprême Court, however, held that 
the lien was created by the act of filing the transcript of the judgment 
and not by levy of exécution. Moreover, the statute itself provides 
that from the filing of the transcript — 

"the judgment becomes a lien upon ail the real property of the judgment 
debtor not exempt from exécution in such county, owned by him at the time, 
or which he may afterward, and before the lien expires, acquire." 

It is also provided by section 700 of the California Code of Civil 
Procédure that, if the judgment is a lien upon the real property, the 
purchaser is substituted to and acquires ail the right, title, interest, and 
claim of the judgment debtor on or at any time after the day such 
judgment became a lien on such property. Collier on Bankruptcy (llth 
Ed.) pp. 1080, 1081. 

Our conclusions are that the effect of the composition, regularly 
confirmed, became very like the eflfect of a discharge, and that the 
lien of the judgment obtained in the superior court of the state is 
valid. The certificate of sale made by the sherifï under exécution in 
satisfaction of such judgment lien is therefore valid, and it foUows that 
no cloud was cast upon any title in the appellant ; such title having been 
acquired subséquent to the obtaining of the judgment lien of the Im- 
provement Company. 

The decree is affirmed. 
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(Circuit Court of Appeals, Blghth Circuit. September 1, 1919.) 

No. 5290. 

1. POST OFFICE <S=»35 USINQ MAILS TO DEFRAUD ; DEFENSE. 

Under an indictment for violation of Criminal Code, § 215 (Comp. St. § 
103S5), by using the mails to obtain property by means of false and 
fraudulent représentations, by which défendant induced others to pay 
for two ranches, one of whieh was conveyed to them and the other to 
défendant, in the belief that they were paying only their share of the 
purchase priée, it is no défense that the ranch acquired by such others 
was worth the amount they pald. 

2. Fhaud <g=»18 — Fraudulent représentations to vendee as to cost. 

The misrepresentation to a vendee by the agent of the vendor, or by the 
vendor himself, of the cost to the vendor of land, made to induee the ven- 
dee to purchase, is a misrepresentation of a material fact, which, if re- 
lied upou by the vendee, to his damage, constitutes actionable fraud. 

3. PosT OFFICE <S=a35 — Using mails to defraud ; pecuniary loss. 

Under Criminal Code, § 215 (Comp. St. § 10385), making it a criminal 
offense to use the mails for executlng a scheme to defraud, or to obtain 
property by means of false and fraudulent représentations, It is not an 
essential élément of the offense that the victims of the scheme should 
hâve sufCered pecuniary loss. 

4. Criminal Law iS=5406(1) — Evidence ; admissions. 

Admission in évidence of letters wrltten by défendant, on trial for using 
the mails to defraud, contalning admissions against interest, helA not 
error. 

ig=3For other cases Bee same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexée 
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In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Criminal prosecution by the United States against David G. Wine. 
Judgment of conviction, and défendant brings error. AfErmed. 

T. J. Doyle, of Lincoln, Neb. (P. W. Scott, of Impérial, Neb., on 
the brief), for plaintjff in error. 

^ T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst. U. 
S. Atty., of Omaha, Neb., on the brief), for the United States. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. Section 215 of the Pénal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. § 10385]) provides 
that: 

"Whoever, having devlsed or Intending to devise any schéma or artifice to 
defraud, or for obtainlng money or property by means of false or fraudulent 
prêteuses, représentations, or promises, * » • sliall, for tlie purpose of 
executing such scheme or artifice or attemptlng so to do, place, or cause to 
be placed, any letter, • * • addressed to any person residing withln or 
outside the United States, In any post ottlce, or station thereof, or street or 
other letter bos of the United States, » * • shall be flned not more than 
$1,000 or Imprisoned not more than five years, or both." 

[1] The défendant below was indicted, convicted and sentenced for 
a violation of this section, and he complains of many alleged errors 
in the trial, the chief of which are that the indictment fails to charge 
facts sufficient to constitute a violation of the statute and that there 
was no substantial évidence of such a violation because, although the in- 
dictment charged and there was substantial évidence to prove that the 
défendant by fraudulent prêteuses, false représentations and promises, 
induced William J. Van Dyke and Théodore F. Slifer to purchase and 
to agrée to pay $30,000 to the owners for 1,760 acres of land and the 
assignment of a lease of 480 acres of school land in such a way thaf 
the défendant could obtain 1,560 acres of other like land from the same 
owners for nothing, and while the défendant used the mails to exécute 
this scheme, yet because the 1,760 acres bought by Van Dyke and 
Slifer were worth ail they agreed to pay for them, and they sustained 
no pecuniary loss from the transaction, the défendant was guilty of no 
violation of the statute. The indictment and the substantial évidence 
upon the trial disclosed thèse facts : 

In 1914 and 1915 the défendant had possession under a lease from 
S. A. Keller, who, as owner or as agent of the owner, had the power 
to lease and sell ail this land and to assign the lease of the school land, 
of 3,320 acres of land and a lease of the 480 acres of school land, sit- 
uated in Nebraska, and consisting of two ranches. The east ranch 
comprïsed 1,560 acres, and on that ranch the défendant resided. The 
west ranch contained 1,760 acres and the 480 acres of school land. Van 
Dyke and Slifer resided in Kansas. Laying aside many corroborating 
circumstances and détails, which are not material to the détermination 
of the légal questions now at issue, the défendant devised and executed 
this scheme : He falsely represented to Van Dyke and Slifer that tin" 
cost of the entire 3,320 acres, including both ranches and the assignmeiil. 
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of the school lease, was $58,000, or $17.47 an acre for the 3,320 acres; 
that the owners would not sell a part unless they sold ail of this land; 
that he wanted the east ranch, but that he was not able to buy both 
ranches; and that, if they would join with him in the purchase of the 
3,320 acres and the lease of the school land, they three would divide 
the tracts, and he would take and pay for the east ranch, while they 
should take and pay for the west ranch at the same rate per acre. By 
thèse and other persuasive false représentations and promises, such as 
that he was paying for the east ranch at exactly the same rate that 
they were paying for the west ranch, that he would not get a dollar 
out of this deal, and that the terms of his contract of purchase were 
the same as the terms of their contract of the purchase of the west 
ranch, and by manipulating deceitfuUy the contracts between himself 
and the vendors, and those between himself and Van Dyke and Slifer, 
he induced them to buy the west ranch for $30,000, to move their fam- 
ilies and cattle from Kansas onto this ranch, and to pay a part and 
agrée to pay the remainder of this $30,000, which was in fact the cost 
and the entire cost and price for which the owners agreed to sell and 
did sell the entire 3,320 acres comprising both the east ranch, which 
the défendant would obtain for nothing under this scheme, and the 
west ranch and the lease of the 480 acres of school land, which Van 
Dyke and Slifer obtained the contract for sale of. 

There was no averment in the indictment, nor was there any évi- 
dence, that the west ranch was not worth the $30,000, which Van 
Dyke and Slifer agreed to pay for it, and the court below charged 
the jury that, although the land was worth the full $30,000, yet they 
might find, if the évidence convinced them thereof beyond doubt, 
that the defendant's représentations as to the cost of the land were false, 
that they were reasonably adapted to defraud, and that the défendant 
was guilty of a violation of the statute. Counsel forcibly argue that 
this is an erroneous view of the law, and that there can be no viola- 
tion of this section unless the misrepresentations, false pretenses or 
promises caused pecuniary loss to the victim or victims thereof. 

[2] But even when parties are strangers, deafmg with each other at 
arm's length, under the rule caveat emptor, the misrepresentations 
to a vendee of the agent of the vendor, or by the vendor himself, of the 
cost to the vendor of land or other property, made to induce the vendee 
to purchase, is a misrepresentation of a material fact, which, if relied 
upon by the vendee to his damage, constitute actionable f raud. Dorr v. 
Cory, 108 lowa, 725, 78 N. W. 682; Stoney Creek Woolen Co. v. Smal- 
ley, 111 Mich. 321, 69 N. W. 722; Yeoman v. Lasley, 40 Ohio St. 190; 
Thompson v. Koewing, 79 N. J. lyaw, 246, 75 Atl. 752 ; Hokanson v. 
Oatman, 165 Mich. 512, 131 N. W. 111, 35 L. R. A. (N. S.) 423. 

The défendant was not a stranger to Van Dyke and Slifer. They 
were Dunkards, and he was a minister and their brother in the faith. 
He orally agreed with them that they three should purchase thèse 3,320 
acres jointly, that each should pay $500 down in cash, and Van Dyke 
and Slifer did pay that amount down, and that the 3,320 acres should 
be divided between them, so that the défendant should bave and pay 
the same rate per acre for the east ranch that Van Dyke and Slifer 
260 F.— 58 
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should pay for the west ranch. He then negotiated the purchase from 
Keller for about $30,000, or $9.22 per acre, for the entire 3,320 acres, 
told them that the cost and price of thèse acres was $58,000, or $17.47 
per acre, and by that misrepresentation induced them to pay and agrée 
to pay about $17.47 per acre for the west ranch, so that he should ob- 
tain the east ranch without any payment. Af ter this verbal agreement 
to purchase the 3,320 acres together and divide them, so that each 
should pay the same price per acre for the land he obtained, and after 
Van Dyke and SHfer had each paid down $500 in cash on this agree- 
ment, the défendant was in such a relation of trust and confidence with 
them that the légal duty was imposed upon him to inform them of 
every fact material to the purchase, and his misrepresentation that the 
price and cost of the land was $58,000, or $17.47 per acre, when it 
was in fact $30,000, or $9.22 per acre, was a misrepresentation of a 
material fact, and a breach of his plain moral and légal duty as a fidu- 
ciary. 

And, since the record contai ns substantial évidence that this mis- 
representation induced Van Dyke and Slifer to pay and agrée to pay 
about $30,000, or $17.47 per acre, for the west ranch, when under their 
verbal agreement with the défendant, and their payment of $500 each 
thereon, they were required to pay only about $16,000, or $9.22 per 
acre therefor, this représentation was an actionable fraud, which 
caused pecuniary damage to Van Dyke and Slifer to the amount of 
about $14,000, if their verbal agreement with the défendant was le- 
gally binding, and to the amount of the $500 each which they had paid 
down, even if it was not so, and this although the west ranch was 
worth the $30,000 they paid and agreed to pay for it. Walker v. Pike 
County Land Co., 139 Fed. 609, 71 C. C. A. 593 ; Johnson v. Gavitt, 
114Iowa, 183, 86 N. W. 256. 

[3] Moreover, this statute déclares that any one who devises a 
schéma "to defraud," or "for obtaining money or property by means 
of false or fraudulent prêteuses, représentations or promises," and 
uses the mails to exécute it, shall be fined or imprisoned. The indict- 
ment and the évidence are alike replète with charge and the latter with 
proof that this défendant devised a scheme to obtain for himself the 
east ranch free of ail cost to himself by means of false and fraudulent 
prêteuses, représentations and promises, and that he used the mails to 
exécute that scheme. This was a plain violation of the literal terms of 
the statute, and even if this violation had caused no pecuniary loss or 
damage to Van Dyke or Slifer, the défendant could hot escape punish- 
ment for so glaring a deceit without a repeal or disregard of this law ; 
and it is the duty of the court not to repeal or disregard this statute, 
but to enforce it. This section of the statute does not make damage or 
loss to the victims of a scheme to defraud, or to obtain money or prop- 
erty by false pretenses, représentations or promises, a sine qua non of 
its violation, and such damage or loss is not indispensable to the com- 
mission of an offense under it. Harris v. Rosenberger, 145 Fed. 449, 
76 C. C. A. 225, 13 L. R. A. (N. S.) 762 ; Durland v. United States, 161 
U. S. 306, 315, 16 Sup. Ct. 508, 40 L. Ed. 709; United States v. New 
South Farm Co., 241 U. S. 645, 36 Sup. Ct. 505, 60 L. Ed. 890, Ann, 
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Cas. 1917C, 455; Chambers v. United States, 237 Fed. 521, 150 C. C 
A. 395. There was no error in overruhng the demurrer to the in- 
dictment, in refusing to direct the jury to return a verdict for the 
défendant, or in charging the jury that they might find the défendant 
guilty, although the land he induced Van Dyke and Slifer to buy was 
worth what they agreed to pay for it. 

It is specified as error that the court refused to permit the défendant 
to prove that during the year 1915 the west ranch was worth $25 per 
acre. Conceding that this évidence was material and admissible, its 
rejection was not prejudicial to the défendant, because the légal pre- 
sumption was that the west ranch was worth ail that Van Dyke and 
SHfer agreed to pay for it, there was no évidence to the contrary, and 
the case was tried and the jury was charged on that theory and as- 
surnption. 

[4] Defendant's counsel complain of the admission in évidence of a 
letter dated April 21, 1915, written by the défendant to Van Dyke, 
in which the former inclosed a contract between himself and Van 
Dyke and Slifer, dated February 12, 1915, signed by himself for the 
purchase by them of the west ranch from him. The only objection to 
its admission made in the trial was that it was incompétent, irrelevant 
and immaterial. Counsel now contend that the letter should hâve been 
rejected because it was written after the purchase of the land and the 
payment of $1,000 of the purchase price by Van Dyke and Slifer. But 
the letter was not objected to at the trial on that ground, and the gên- 
erai objections made were insufficient to suggest that ground to the 
court. Not only this, but, if it had been suggested, it would not hâve 
been tenable, because, while Van Dyke and Slifer had orally agreed 
prior to the date of this letter to join with the défendant in the pur- 
chase of the 3,320 acres for $58,000, on the basis that each of the three 
should pay $500 in cash on the purchase price, and Van Dyke and Slifer 
had each paid $500, yet the défendant had not paid his $500, and ne 
written, and hence no binding, agreement of purchase had been made 
by either Van Dyke or Slifer. Moreover, the letter was compétent 
and material évidence, because in it the défendant wrote the false state- 
ment that the contract included in it was an exact copy of the one the 
défendant and Keller had entered into, and because in the letter lie 
lîgured and wrote out the amount Van Dyke and Slifer were to pay, 
and the amount which, in the contracts he sent and they subsequently 
signed, they agreed to pay, on the basis of $58,000 for the entire 3,320 
acres, comprising the two ranches. 

Counsel argue that the admission of the defendant's letter of April 
15, 1916, to Van Dyke, was erroneous, because that letter was imma- 
terial ; that objection, however, was rightly overruled, because that 
letter contained the false statement, "You will want, and I want you to 
hâve, a contract identical with mine." 

Complaint is made of the admission in évidence, over the objection 
that they were immaterial, of two letters of the défendant to Mr. Kel- 
ler, one dated November 30, 1914, and the other dated February 22, 
1915. In the former he wrote Mr. Keller to remember to figure high 
enough in giving him quotations, so that his improvements, $1,800 on 
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îhe west ranch and $1,000 on the east ranch, could corne out of the 
price, and that this was ail the compensation he should ask for his 
work, should he be able to sell the property. This written statement of 
the défendant was material évidence, in the light of the fact that he told 
Van Dyke and Slifer that he was getting nothing, no commission out 
of the deal, and because it tended to prove that he was acting at the 
same time as agent for the sellers and for the purchasers in this trans- 
action. 

In the letter to Mr. Keller of February 22, 1915, he wrote him tliat 
he had made a written agreement with Van Dyke and Slifer for the 
sale of the land, and that he had set forth in this letter the text of 
that agreement. That text, as it appeared in this letter, read in sub- 
stance that the défendant had agreed to buy for Slifer and Van Dyke 
the entire 3,320 acres, and an assignment of the school lease of 480 
acres, for $30,000, and that Van Dyke and Slifer had agreed to pay 
therefor this $30,000 on certain terms therein set forth. This letter 
was material évidence of the defendant's scheme and intention to buy 
ail the land for $30,000, and to hâve Van Dyke and Slifer pay for ail 
of it, and it was aiso évidence of the inconsistent position of agent for 
the seller and for the purchasers, which the défendant occupied. Thèse 
letters contained admissions of the défendant against his interest at 
this trial, and there was no error in overruling the objection to their 
admission. 

Counsel for the défendant made 30 spécifications of error. Those 
which they appear to hâve deemed most important hâve been discussed. 
Ail of the others hâve been carefully read and considered, among them 
some which counsel hâve not deemed of sufficient account to search out 
and cite the pages in the bill of exceptions where the exceptions and 
rulings they assign can be found; but no error that could hâve been 
prejudicial to the défendant has been discovered in the trial of this 
case. 

The judgment below must therefore be affirmed; and it is so or- 
dered. 



THE MARTIN MULLEN, 

THE HERBERT K. OAKES. 

(Circuit Court of Appeals, Sixth Circuit. October 7, 1919.) 

Nos. 32S5, 3280. 

1. Collision <S=83 — Steamers meeting in fog; excessive speed. 

A collision on Lake Superior in a fog between meeting steamers Iteld 
due to faults of both vessels ; one being in fault for entering the fog at 
excessive speed and vvlthout a lookout, and for failing, as required by 
the rules, to reduce to mère ateerageway on hearlng fog signais some- 
where ahead, and the other for excessive speed in the fog. 

2. Collision <®=3l53 — Review of findings or fact. 

A finding by a District Court, which heard the witnesses, as to the 
speed of a steamer in a fog, will not be disturbcd by the appellate court, 
unless the évidence decidedly preponderates against it. 

(g:::3For other cases see same topic ii KHlï-Is'UIMBEK in ail Key-Nuinbered Digests & Indexes 
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3. Collision (S=S2(2) — Excessive speed in fog. 

A speed of 8 miles an hour in a fog, made by a lake steamer on a 
frequented course, with the wind blowing from her toward any meeting 
vessel, Jield excessive. 

Appeals from the District Court of tlie United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. 

Suit in admiralty for .collision by the Pioneer Steamship Company, 
owner of the steamer Martin Mullen, against the steamer Herbert K. 
Oakes, the Beaver Steamship Company, claimant, with cross-libel. 
Decree holding both vessels in fault, and both parties appeal. Af- 
firmed. 

Frederick L. Leckie and Dee C. Hinslea, both of Cleveland, Ohio, 
for Pioneer Steamship Co. 

Harvey D. Goulder, of Cleveland, Ohio, for Beaver Steamship Co. 

Before KNAPPEN and DENISON, Circuit Judges, and WEST- 
ENHAVER, District Judge. 

KNAPPEN, Circuit Judge. On July 7, 1916, the steamer Martin 
Mullen, owned by the Pioneer Steamship Company, and the steamer 
H. K. Oakes, owned by the Beaver Steamship Company, collided in 
Lake Superior during a fog. The Mullen, which had left the Portage 
Canal at 3 :18 p. m., was bound for Ashland, Wis., and was light. The 
Oakes was downbound from Ashland and was loaded. Upon a hear- 
ing on testimony in open court, the District Judge found both vessels at 
fault. The damages to the respective ships were stipulated and divi- 
sion made accordingly. Each party appeals. 

The court found that on entering the fog each boat blew fog signais 
regularly as required by the rule (the wind, which was light, was from 
the Mullen to the Oakes, and perhaps for this reason the Mullen failed 
to hear the Oakes' fog signais, while the latter heard several from 
the Mullen) ; that on hearing thèse signais the Oakes' speed was check- 
ed to dead slow and a two-blast passing signal given, the wheel be- 
ing immediately put hard astarboard. No response to this signal be- 
ing received, the Oakes a little later blew a second two-blast passing 
signal, which was answered by like signal from the Mullen. On hearing 
the MuUen's passing signal, which indicated that that vessel was dan- 
gerously near and slightly to the starboard of dead ahead, the Oakes' 
engines were reversed and put full speed astern. It was found that at 
the time of the collision the Oakes was going three miles an hour. 

The court found that the Mullen entered the fog at 6:30 p. m. ; that 
she was then considerably to the north of her regular course (she be- 
ing, however, absolved from fault on that account); that she was 
running at her full speed of 13 miles an hour when she saw the fog 
bank ahead and immediately checked to 8 miles ; that after running 
for a short time in the fog, and before her speed was quite reduced to 8 
miles, she heard a two-blast passing signal from the Oakes which 
bore about a point on the Mullen's starboard bow, which signal was 
promptly answered with two blasts and the wheel put hard astarboard; 

€=s>For other cases see same toplc & KEY-NUMBER in ail Key-Numbored Digests & Indexes 
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that almost immediately thereafter the Oakes was seen in the fog, 
whereupon the Mullen's engines were put full speed astern — her speed 
being still about 8 miles, neither her course nor speed having been 
much afifected by the starboard helm or engine reversai. It was found 
that the boats approached each other on courses nearly parallel, but 
sHghtly converging. They collided on their starboard bows at an angle 
of about one point. 

The Oakes was found at fault (1) for not having a compétent look- 
out on duty when approaching and entering the fog and in the look- 
out's f ailure to properly perf orm his duty while in the fog ; (2) in en- 
tering the fog at full speed, instead of checking when the fog could 
hâve been seen, so as to enter at moderate speed ; (3) in the maneuver 
made after the dangerous nearness of the MuUen appeared. The Mul- 
len was found at fault in running in the fog at a speed of 8 miles an 
hour which the court held immoderate. She was otherwise relieved 
from fault. 

[1] 1. The Fault of the Oakes. — We think the Oakes was rightly 
held guilty of fault contributing to the collision. In our opinion she 
ran l3irough the fog at an immoderate speed within the meaning of 
rule 15 pertaining to navigation on the Great Lakes. She actually en- 
tered the fog at her full speed of 11 miles an hour. After entering the 
fog the Mullen's fog signais indicated to the Oakes that she was, at 
the most, not more than one or two points from right ahead. The 
Oakes did not at once reduce her speed to bare steerage way, as the 
rule required, but contented herself with making such check as would 
ultimately bring the speed to dead slow. She had apparently run at 
least five minutes under that check and had not yet reached bare steer- 
ageway before she reversed, and this she did only (as the court found) 
on hearing the Mullen's passing signal, which indicated her dangerous 
nearness. Whether the reverse was made a half minute before receiv- 
ing this passing signal is not important. Danger meanwhile was the 
more to be apprehended from the fact that the Mullen had not replied 
to the Oakes' first passing signal. Had the Oakes been at moderate 
speed when she entered the fog, and later reduced to steerageway when 
the Mullen's fog signais were heard, the collision would probably 
hâve been avoided. 

We also agrée with the District Judge that the Oakes was at fault in 
her maneuver after hearing the Mullen's passing signal. As said by 
the trial judge: 

"The wind was from the Mullen to the Oakes. The captain of the Oakes 
at the time suspected that the Mullen was falling to hear the whistles from 
the Oakes." 

And we think it should hâve been évident to the Oakes that the two 
boats were rapidly approaching each other on converging courses. 
In our opinion there was then apparent ground for appréhension that 
a starboard to starboard passing was attended with danger, and that, 
instead of still insisting upon such passing, prudence required that the 
Mullen be advised of the situation by an alarm signal under rule 26. 
It seems, moreover, very plain that the backing of the Oakes at a time 



THE MARTIN MULLEN 919 

(260 F.) 

when, as her master thought, the vessels were less than a half mile 
apart (and the distance was probably not much more than that), made 
the collision inévitable, for such backing, in spite of a faint suggestion 
to the contrary, would naturally cause the Oakes" bow to swing to 
starboard, and thus directly into collision. 

The Oakes was also at fault, in our opinion, in respect of her look- 
out. The lookout (this was his first trip in that capacity) had not 
been on duty as such for several hours (being otherwise engaged), and 
was only called to his station as the fog was actually entered. There 
was testimony that such practice was not unusual in clear weather, and 
the weather was clear, except for occasional thick fog banks. How- 
ever, the failure to hâve a lookout on duty at the least imposes a 
heavy burden on the Oakes of showing that his earlier présence at his 
post could not hâve prevented the collision. The George W. Roby 
(C. C. A. 6) 111 Fed. 601, 614, 49 C. C. A. 481, But as there is other- 
wise sufficient évidence of fault directly contributing to the collision 
we need not pursue this subject farther. 

2. As to the Fault of the Mullen. — As already said, the trial court 
found that at the time of the collision the Mullen's speed was about 8 
miles per hour. It was held that under the circumstances of this case 
an 8 miles speed was at least 2 miles in excess of moderate speed. 
Without finding it necessary to hold, as did the court below, that 
moderate speed in a fog can never be more than one-half of fuU speed, 
we hâve no difficulty in concluding that, under the peculiar circum- 
stances of this case, the Mullen's speed was immoderate, if more than 
5 to 6 miles at the outside, having regard to the density of the fog, 
the direction of the wind, which made it difficult (as the Mullen's navi- 
gator must hâve known) to hear for any great distance the fog and 
passing signais of approaching hoats directly ahead, and the fact that 
she was sailing, in the height of the navigation season, in a much- 
frequented lane of Great Lakes commerce, where vessels were natu- 
rally to be expected. The Geo. W. Roby (C. C. A. 6) 111 Fed. 601, 
608-610, 49 C. C. A. 481, and cases cited. She insists that her speed 
was no more than 3 or 4 miles an hour. 

There was, however, testimony on the part of several of the Oakes' 
witnesses substantially tending to show that the Mullen's speed was 
fully as great as found by the court. The Oakes' master testified that 
he thought at the time and still thinks that the Mullen, when sighted 
shortly before the collision, "was going practically fuU speed. She 
carried the white foam in her mouth, and we heard the rush of the 
water under the bows plainly and distinctly before we saw her, and 
when she did get into view I believe she was from 800 to 1,000 feet 
away." The first mate, the boatswain, the wheelsman and the lookout 
ail gave testimony of similar import. Mrs. Oakes, who was a passen- 
ger on the boat, said that "the thing that impressed me was the swish- 
ing sound made as it came right down on us and went past us in that 
same way." She says that the Mullen went "fast," and that "we ail re- 
marked about the boat's speed, and we remarked about her not turn- 
ing around to come to us, because we of course expected that we 
would hâve to be taken off, and it seemed to be a long time before she 
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fmally got around to us." The Mullen did in fact run past the Oakes, 
ihen turned around and came back alongside to inquire whether help 
was needed, and, receiving a négative answer, tumed around again 
and started on her course. 

The Mullen opposes to this évidence as to her apparent speed, net 
only the testimony of her own navigators of their own directions, as 
well as estimâtes of speed produced, but the testimony of her engineers, 
first, that on receiving the navigator's Chadbourne "slow" check 20 
minutes before the collision the engine was throttled down to between 
35 and 40 révolutions, and this engine speed retained until the re- 
verse movement immediately before the collision ; and, second, tending 
to show that such engine speed will actually resuit in ultimately check- 
ing the vessel's speed to between 3 and 4 miles per hour, and that be- 
fore the Oakes was sighted her speed was so reduced. We think nei- 
ther of thèse propositions so clearly established as to foreclose ail sub- 
stantial question of fact. 

It is true that the engineer's log shows a check on account of fog at 
6 :30 p. m. ; but it does not show whether the check was to slow speed 
or half speed, although it contains at 6 '.SS p. m. (5 minutes af ter the 
collision) the notation "ahead slow" and at 7:28 "full speed." It is 
also true that the engineer's log shows 1,200 révolutions between 6:30, 
when the check was given until the "ahead slow" at 6:55, and thus 
an average of 48 révolutions during the 25 minutes,^ and counsel for 
Ihe Mullen, allowing 22 minutes for the forward movement under 
check and 3 minutes for the reverse movement at 95 révolutions, make 
the average révolutions during the check about 40 per minute (it would 
be nearly 42) ; but no entry was made upon the log (after the fog check 
notation at 6 :30) until 6 :55 ; and the Mullen's engineer testified that 
she backed half to three-quarters of a minute before the collision. 
The period of reverse movement after the collision and before the 
actual entry was merely an estimate after the event. The engineer says 
he did not take the time he quit backing, but "should judge" he was 
backing "around about three minutes" and that he did not "figure 
thèse révolutions until we started and went ahead." The fact of re- 
verse was ne ver entered on the engineer's log, which also shows 45 
révolutions per minute while under a 10-minute check passing through 
a fog bank about an hour before.* Had the engine (in the fog in which 
ihe collision occurred) proceeded under the ahead movement 19 min- 
utes and under the reverse movement but 1 minute, the average révo- 
lutions during the 19 minutes would hâve been nearly 58, and if under 
the reverse 2 minutes an average of about 53 révolutions. 

The proposition that a réduction of engine speed from 85 révolutions 
at full speed to 35 or 40 révolutions means an ultimate réduction of 
speed to between 3 and 4 miles is based upon the testimony of the 
Mullen's engineers, who say that to produce half and slow speed, re- 
spectively, they were in the habit of setting the throttle at certain 

1 The Mullen's chief engineer says 44 révolutions would give between 5 and 
«5 miles an hour. 

2 The engineer says that In the earller fog he lirst checked to one-hulf 
speed for "about two minutes" and then to slow. 
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scratches on the quadrant placed there by a predecessor engineer ; and 
the présent engineers thought that the slow speed scratch meant about 
35 to 40 révolutions, which they thought produced between 3 and 4 
miles speed, and that 55 to 60 révolutions meant half speed through the 
water. But the engineers had never attempted an accurate testing out 
of thèse estimâtes. The chief engineer says the marking is not exact, 
and that he has never set his "throttle right dead on the mark." He 
could ndt show from his log that he had ever run as low as 35 révo- 
lutions in a fog. There was a lower check, called "half slovv'" which 
the engineer says "is practically the same as a stop ; just enough to give 
her steerageway." It is not claimed that the speed was at any time 
on this occasion eut to "half slow." 

Counsel for the Oakes cite certain standard wbrks on navigation to 
the effect that, but for the so-called "slip," due to the instability of wa- 
ter, there is theoretically an exact ratio between engine révolutions and 
speed of boat, and that in the ordinary reciprocating engine propeller 
the higher the speed the greater the slip, and thus that the speed pro- 
duced at lower rates of révolution is not less, but greater than the actual 
ratio of révolutions. Disregarding slip, 45 révolutions of the MuUen's 
engines would theoretically produce a speed of nearly 7 miles.' The 
Mullen's counsel stoutly challenge this rule as apphed to the shallow 
draft and bluff bow construction of lake vessels, as compared with the 
deeper draft and sharper bows of sea-going vessels. The record hère 
is not such as to enable an accurate détermination of the actual rela- 
tion between engine révolutions and speed through the water as ap- 
plied to the Mullen, and the estimâtes of her engineers are consistent 
with the testimony of the Oakes' engineer as applied to that boat 
— each boat being, however, equally interested in cutting down its own 
speed; and if it is true (as the Mullen insists) that Judge Tuttle's con- 
clusion of the Mullen's speed rested necessarily on the proposition 
that 45 engine révolutions meant 8 miles an hour through the water, 
we should find it difficult, if not impossible, to sustain it as this record 
stands. 

» As indicating the lack of certainty of the engineers' estimâtes: The second 
engineer sa.vs at one time "I don't think it would go over 4 miles an hour 
between 35 and 40." The ehlef engineer, in answer to a question whether, if 
the engine speed was 86 and it was càeeked to 43, the speed would still be 
more than half speed, said: "Well, for the flrst little while it would be, but 
gradually coming down, after the lK)at got down to where she would answer 
for the turns of the engine, / tootild judge that it would be less than half 
speed." The second engineer, after saying that he did not think that when 
somewhere near full speed was reached the increase in speed through the 
water would be as great as the increase în révolutions, in answer to a question 
by the court, "ïhen does it not of necessity foUow the otlier way back, as you 
deerease the speed of your engine, you do not decrease the speed of your 
boat as much as you decrease your engine, do youV" siiid, "Well, I could not 
say ;" and in answer to further question by the court, "Whether or not when 
you increase the speed of your engine, making it twice or three times as much, 
whether you hâve made your march tlirough the water twice or three times as 
much, or whether it falls below that, or what?" said, "I don't know;" and in 
answer tx> a further question, "And I take it the answer would be the same 
when you decrease the speed?" said, "I don't think 1 would be able to tell 
you about that." (Ali italics in this opinion ours.) 
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But we do not interpret his opinion as necessarily meaning that he 
would not hâve found the MuUen's speed as he did, but for the propo- 
sition that 45 angine révolutions produced 8 miles boat speed, notwith- 
standing the statement that in her course through the fog "the Mullen 
checked her engines from 85 révolutions, vi^hich was full speed, down 
to 45 révolutions, which would be a speed of 8 miles an hour through 
the water after losing her full speed momentum," and in spite of his 
statement on the trial that the testimony given in this case is "just the 
opposite of every case I hâve ever heard on the subject. They hâve 
ail testified before that at full speed, whatever it is, if your engine is 
eut to half, you don't lose half speed, you get about two-thirds" — which 
latter statement is criticized by the MuUen's counsel as indicating con- 
fusion between one-half speed, as indicated by the Chadbourne (said 
to mean in practice from one-half to two-thirds boat speed) and engine 
speed indicated by révolutions. We understand the judge to reach his 
conclusion as to the MuUen's speed by taking into account the entire 
situation. Judge Tuttle said: 

"The wltnesses for the Oakes nearly ail say they observed the water ahead 
of the Mullen, and they tell me about hearing the noise from the Mullen, and 
It does not seem that ail of them could hâve confused it with the noise of their 
own ship. I hâve taken that Into account ; I hâve taken into account the log 
of the Mullen, the testimony from the Mullen, and the entire situation the best 
I can. I hâve tried to figure out the révolutions of the MuUen's engines while 
in this fog. They seem to be about what they usually were when she was in 
a fog. The proWem Is complicated by the fact that the MuUen's englue révo- 
lutions were not recorded from the time she checked until she was stopped 
after working full speed astern. Her usual check in a fog seems to hâve 
been to 8 miles on hour, (md everything in the case considered I conclude 
that her speed was 8 miles in this fog. The witnesses hâve not been able to 
glve me any reliable opinions as to speed through the water at given révo- 
lutions of the engine." 

[2] This conclusion we are bound to accept, unless the évidence 
decidedly preponderates against it. City of Cleveland v. Chisholm (C. 
C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 157; Monongahela Co. v. Schin- 
nerer (C. C. A. 6) 196 Fed. 375, 379, 117 C. C. A. 193. Upon a care- 
ful considération of the record, and giving due regard to Judge Tuttle's 
familiarity with navigation on the Great Lakes, we are certainly unable 
to say that the évidence decidedly preponderates against the conclusion 
that the MuUen's speed substantially exceeded î to 6 miles an hour. 

We may add that the short time which elapsed between the MuUen's 
passing signal and the meeting of the boats tends to corroborate the 
court's conclusion as to the MuUen's speed. 

[3] We may also add that, while the conclusion below that the Mul- 
len was at fault was reached with announced reluctance, Judge Tuttle's 
doubt was not as to the MuUen's actual speed, but as to whether the 
speed found was immoderate ; on this latter question we hâve no doubt. 

But, assuming that the MuUen's speed was not immoderate up to the 
time the Oakes' passing signal was heard (although we are disposed to 
think she should long before hâve taken steps to reduce to bare steer- 
ageway), we think the MuUen plainly at fault in making the passing 



TRADER V. UNITED STATES 923 

(260 P.) 

agreement. The Oakes was completely hidden from view by the fog. 
But one signal was heard, and the master was unable to locate very 
definitely the direction of the sound. The best he could say was that 
the whistle bore from him "just a little on the starboard bow as near 
as I could tell, only hearing it once." At the most, he got no very clear 
impression as to the distance of the approaching boat. As he says : 

"It was pretty hard to tell, only hearing the whistle once to locate it. 
You could not tell exaetly how far it was off. * • • Probably it sounded 
half a mile, probably more, I could not say deflnltely." 

He thought "somewhere around" half a mile. He says that not over 
a minute elapsed from the time he answered the passing signal until 
he saw the Oakes in the fog, not more than 500 or 600 f eet away. The 
difficulty of accurately locating the direction of sound in a fog, espe- 
cially from hearing but one signal, is well known. The Oakes was 
then, as it appeared to the Mullen's master, close at hand and nearly 
right ahead. If both vessels were going at the speed they respectively 
claim, and continued on those courses, they would meet in about four 
minutes. In this emergency we think the Mullen should hâve sounded 
an alarm and donc her best to stop. The Geo. W. Roby, supra, 111 
Fed. at pages 608-610, 49 C. C. A. 481, and cases cited. Had this been 
done, and especially had her préviens speed been no greater than claim- 
ed by her, it is not unlikely that the collision would hâve been avoided. 

It results that the decree of the District Court should be affirmed. 
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(Circuit Court of Appeals, Third Circuit. October 28, 1919.) 

No. 2512. 

1. Poisons <S=>4 — Habrison Nabcotic Act; intent in sellinq. 

Under an indlctment for violation of Harrison Narcotic Act (Comp. St. 
il 6287g-62S7q), by selllng morphine sulphate without the prescribed 
orders, and by buylng it for illégal purposes, where défendant was a 
physician, but not registered as a dealer, the question of his guilt lield 
to dépend on whether he obtalned and dispensed the drug in good faith, in 
the course of the legitimate practice of hls profession. 

2. Poisons <S=9— Habrison Nabcotic Act; insteuctions. 

Giving of an instruction, in a prosecution for violation of Harrison 
Narcotic Act (Comp. St. §§ 6287g-()287q), that, whlle the act is a revenue 
measure, its clear purpose is to restrict the distribution and use of the 
drugs specitied to médicinal purposes only, held not error. 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Criminal prosecution by the United States against EUsworth J. 
Trader. Judgment of conviction, and défendant brings error. Af- 
firmed. 

4z»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
•Certlorarl aenlad 260 U. a — , 40 Sup. Ct. U9, 64 L.. Ed. — . 
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James A. Wakefield and Charles H. Bracken, both of Pittsburgh, 
Pa., for plaintifF in error. 

E. Lowry Humes, U. S. Atty., R. Lindsay Crawford, U. S. Dist. 
Atty., and John M. Henry, Asst. U. S. Dist. Atty., ail of Pitts- 
burgh, Pa. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. Ellsworth J. Trader, the plaintiff in er- 
ror, was indicted and convicted for violating certain of the provisions 
of the so-called Harrison Narcotic Drug Act of December 17, 1914 
(38 Stat. 785, c. 1 [Comp. St. §§ 6287g-6287q]). The indictment con- 
tains 21 counts. The first 10 counts charge Trader with dispensing 
morphine sulphate, a derivative or sait of opium, to varions individuals 
without the written orders required by section 2 of the act ; Ihe 
next 10 counts charge him with selling, as a dealer, the same drug to 
the same persons without having registered as a dealer in such drug 
and without having paid the spécial tax, as required by section 1 of the 
act; and the remaining count charges him with a violation of another 
provision of section 2, in that he obtained, by means of the order f orms 
provided for in the act, large amounts of the drug for purposes other 
than the use thereof by him in the legitimate practice of his pro- 
fession as a physician, namely, for sale by him as a dealer, although 
he had not registered as such a dealer and had not paid the spécial 
tax as required by the act. 

[1] Although the bill of exceptions has brought before us only the 
indictment and the charge of the trial court, it may be fairly gathered 
therefrom that Trader was a practicing physician in the city of Pitts- 
burgh, and was engaged in the dispensing or sale of morphine sulphate 
in such a way and to such an extent as to fairly raise a question of 
fact as to whether or not he was dispensing it in good faith, in the 
course of his legitimate practice as a physician, or whether he was 
using his Hcense to practice as a physician as a mère cloak to cover 
the distribution or sale of the drug to drug addicts, not to effect a cure, 
but to satisfy their cravihg for it^ That question was submitted to 
the jury with instructions that the defendant's guilt or innocence under 
the first 20 counts of the indictment (providing, of course, that in 
each individual case the act of dispensing was established) depended 
upon whether or not the défendant dispensed the drug to the per- 
sons therein named in good faith, in the legitimate practice of his 
profession as a physician, and under the twenty-first count upon the 
purpose for which he acquired it. The verdict has established that the 
défendant did not acquire the drug for use, and did not dispense it to 
the persons named in the indictment in the course of his legitimate 
practice as a physician. 

It is not questioned, and was not at the trial, that the issues of fact 
were thus properly stated and submitted to the jury; nor is it de- 
nied that as a proposition of law the defendant's guilt or innocence 
depended upon the answer which the jury might make to the before- 
mentioned questions of fact. As the défendant was not registered as 
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a dealer in the drug and had not paid the spécial tax, as required by 
section 1 of the act, and as he had dispensed the drug to persons with- 
out the written orders required by section 2, and also, by means of 
the statutory order forms, had obtained large quantities of the drug, he 
was unquestionably guilty of the violations charged, unless it appeared, 
in the one case, that the drug was dispensed or distributed in good 
faith, in the course of his legitimate professional practice, and in the 
other case that it was acquired for use therein. United States v. 
Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. Ed. 493 ; Webb v. Unit- 
ed States, 249 U. S. 96, 39 Sup. Ct. 217, 63 1. Ed. 497; Melanson v. 

United States, 256 Fed. 783, " — C. C. A. (C. C. A. 5th Cir.) ; 

Thompson v. United States, 258 Fed. 196, C. C. A. (C. C. A. 

SthCir.). 

The principal error assigned and relied upon is the refusai of the 
trial judge to charge, without qualification, one of the requests or 
points for instruction to the jury, namely, that the act "does not limlt 
the amount of morphine sulphate which a physician may prescribe or 
administer to his patients." The learned trial judge charged the jury 
that, while the act "does not in spécifie terms" create such a limitation, 
"it does provide that such drug must be prescribed in the course of his 
professional practice only." It is true that the act does not in spé- 
cifie terms state how much morphine sulphate may be prescribed or 
administered by a physician to his patients. It does, however, ex- 
empt physicians, in the dispensing and distributing of the drugs cov- 
( red by the act, from the requirements oî section 2 only in such cases 
as are "in the course of his professional practice only." 

'ihe régulations promulgated by the Commissioner of Internai Rev- 
enue, pursuant to the authority conf erred by section 1 of the act, pro- 
vide for separate and distinct registration by dealers and physicians. 
Hence, if the défendant dispensed the drug in question not in the 
legitimate practice of his profession, he became a dealer in the drug 
and was required to register as such. Therefore whether he was a 
dealer depended upon whether or not he was dispensing the drug in 
the course of his legitimate practice as a physician. Likewise the le- 
gality of his acts in obtaining the drug by means of the statutory order 
forms was dépendent upon whether he acquired it for use "in the legiti- 
mate practice of his profession." Manifestly, therefore, so far as the 
issues in this case are concerned, there is in the act just such a lim- 
itation as the learned trial judge stated. Accordingly the qualifica- 
tion which he made in the request or point for instruction to the jury 
was not only entirely proper, but, as it seems to us, was quite neces- 
sary in order that the jury might not be misled and confused. It 
merely reiterated in another way what had been before stated, and 
what admittedly was the décisive question in the case. 

[2] It is next urged that the trial judge was not justified in stating, 
as he did in his charge, that, while the Harrison Act is a revenue meas- 
ure, "its clear purpose * * * is to restrict the distribution and 
use of opium and its derivatives to médicinal purposes only." It is 
assuredly within the discrétion of a trial judge, in charging a jury, to 
State the purpose, as he concelves it, that Congress had in passing any 
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given act. If an erroneous statement of such a purpose may be con- 
sidered réversible error in any case, we are entirely clear that, although 
the Harrison Act was passed pursuant to the taxing power of Con- 
gress and is clothed in the garb of a revenue act, the learned trial judge 
did net misconceive or misstate the broad underlying purpose which 
Congress had in passing it (United States v. Jin Fuey Moy, 241 U. S- 
394-402, 36 Sup. Ct, 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854), and 
therefore that no harm was donc the défendant by the statement în 
question. 

The only other alleged error relied upon is that certain of the lan- 
guage usea by the trial judge — ^his choice of words, in reiterating to 
the jury the questions to be decided by them — was prejudicial to the 
défendant. This objection is, in our judgment, so utterly without merit 
as to need no discussion. 

The judgment below is accordingly afïïrmed. 



BIGGEESTAFF v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 30, 1919.) 

No. 5342. 

1. Ckiminai, iaw <S=s10O(2) — Indictment in division of district otheb than 

that in which ceime was committed. 

Though an indictment was found In a division other tlian that in 
which the offense was charged to hâve been conunltted, and to which 
division the case was transferred for trial, there was no violation of 
Judicial Code, f 53 (Comp. St. § 1035), requirlng ail "prosecutions" to be 
had wlthln the division of the district where the crime is chargea to 
hâve been committed, unless the prosecutlon be transferred to another 
division; the flnding of the indictment and the proceedings leading up 
thereto not being a part of the prosecutlon. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Prosecution.] 

2. Peostitction <S=>1— Commission or immobalitt on interstate joubnby 

NOT violation OF White Slave Act. 

A violation of the White Slave Act (Comp. St. §§ 8812-8819) requires 
that the transportatlon in interstate commerce shall be for an Immoral 
purposei and the mère commission of an Immoral act by défendant while 
on an Interstate joumey wlth a woman for a lawful purpose does not, 
where the Immorallty was merely casual, constitute a violation of the 
White Slave Act 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Henry Howard Biggerstaff was convicted of violating the White 
Slave Act, and he brings error. Reversed, and remanded for new 
trial. 

E. J. Burkett, of Lincoln, Neb. (Burkett, Wilson & Brown, of Lin- 
coln, Neb., on the brief), for plaintiff in error. 

T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst, 
U. S. Atty., of Omaha, Neb., on the brief), for the United States. 

®=jFor other caaes see san'e topic & KBY-NUMBER In aU Key-Numbered DIgests & Inderef 
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Before HOOK and STONE, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Biggerstaff was convicted and sentenced 
for violating the White Slave Traffic Act of June 25, 1910 (36 Stat. 
825, c. 395 [Comp. St. §§ 8812-8819]). The ofifense was charged to 
hâve heen committed in the Chadron division of the district of Ne- 
braska. The indictment was found and returned in the Omaha di- 
vision by a grand jury drawn from the district at large, and thcnce 
transferred to the Chadron division for trial. 

[ 1 ] A demurrer to the indictment, which was overruled, specified as 
a ground that the finding and return of the indictment in the Omaha 
division was contrary to section 53 of the Judidal Code (Act March 
3, 1911, c. 231, 36 Stat. 1101 [Comp. St. § 1035]), which says: 

"AU proseeutlons for crimes or offenses shall be had wlthin the division 
of sucli districts where the same were committed, unless the court, or the 
judge thereof, upon the application of the défendant, shall order the cause to 
be transferred for prosecution to another division of the district." 

The point made turns upon the meaning of the word "prosecutions" 
as employed in the statute; that is to say, whether a prosecution in- 
cludes the inquiry of the grand jury and the finding of the indictment. 
It was proper to draw the grand jurors from the district at large. 
Clément v. United States, 149 Fed. 305, 79 C. C. A. 243. And if the 
indictment was lawfully found in the Omaha division, it was lawfuUy 
returned there, provided it was afterwards transferred to the proper 
division for trial. The return of an indictment is naturally made to 
the court and at the session where the grand jury is performing its 
functions. We think the term "prosecution," in this statute, means the 
proceedings which follow the finding and return of the indictment, and 
does not embrace the preliminary inquiry and the making of the accu- 
sation. Until the latter is donc there is no case or cause against the 
accused to be prosecuted. While persons are sometimes held in bail 
or confinement to await the action of a grand jury, it is not always so. 
That is merely precautionary. It is the process on the indictment 
■which brings them into court to answer the accusation. It does not 
necessarily follow that the proceedings of a grand jury are specially 
directed at the person finally accused. There may at first be no for- 
mal charge against any particular person. The probability of the com- 
mission of a public offense and of the identity of the perpetrator may 
t'ot be disclosed until the conclusion of their investigations. Even the 
>ocality of the criminal act, whether in one division or another, may 
■it first be in doubt. Except as to sorae fundamental requirements in 
tespect of the constitution and conduct of grand juries, the persons 
finally indicted are not entitled to subject their proceedings to the 
scrutiny and tests of a trial. McKinney v. United States, 199 Fed. 
25, 117 C. C. A. 403. In Blair v. United States, 250 U. S. 273, 39 Sup. 
Ct. 468, 63 E. Ed. , the court, in speaking of a grand jury, said : 

"It is a grand Inquest, a body with powers of investigation and inquisi- 
tion, the scope of whose inquiries is not to be limited narrowly by questions 
of propriety or forecasts of the probable resuit of the investigation, or by 
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doubts whcther any particular Indlvldual wlU be found properly subject to 
an accusation of crime. As bas been said before, the Identity of the offender, 
and the précise nature of the offense, If there be one, normally are developed 
at the conclusion of the grand jury's labors, not at ttie beginning." 

While the inquisition of a grand jury is essential, it is preliminary, 
and not a part of the definite prosecution of any particular individual. 
It is in this restricted sensé that the term is used in the statute, though 
in other relations it may hâve a broader meaning. As confirmatory of 
this it will be observed that the same section also authorizes the court 
or judge, upon the application of the défendant, to "order the cause to 
be transferred for prosecution to another division of the district." 
Doubtless the same meaning was intended in both connections. It is 
the cause which follows the indictment that is prosecuted. Still fur- 
ther, in the copies of the Judicial Code prepared under the direction of 
the Judiciary Committee of the Senate and published by authority of 
Congress, there is a note to section 53 which says of the provision we 
hâve last quoted : 

"The purpose of this latter provision Is to facilitate the early disposition 
of criminal cases, especially in mlnor cases, vvhere the défendant is unable 
to give bail, and may, in view of the faet that in many divisions but one 
term of court is held each year, possibly be compelled to remain in jail near- 
ly a year before a trial may be had or before an opportunity will présent 
Itself-for hlra to plead guilty." 

Manifestly this purpose might often be frustrated, where persons 
are confined in default of bail to await the action of a grand jury, if 
it were held that the proceedings of the grand jury, including the find- 
mg and return of an indictment, must be in the division in which the 
•offense was committed. 

[2] The accused was convicted of violating the first clause of the 
White Slave Traffic Act, which requires that the transportation in In- 
terstate commerce shall be for an immoral purpose specified. The 
mère fact that an immoral act was committed on an Interstate jour- 
ney does not of itself constitute that essential élément of the offense. 
Its relevance in that respect is evidential, not substantive, and when 
relied on as évidence of a preconceived purpose care must be taken to 
regard it in a true perspective. The act may hâve been a casual inci- 
dent in the journey, without forethought or anticipation at the time it 
was begun. Many things, good and bad, occur in that way. 

The évidence in this case is so exceptionally coarse and revplting 
that it will not be discussed in détail. Upon a most careful considéra- 
tion of it, giving to the verdict of the jury the fuU crédit to which it is 
entitled, we are of the opinion that there was not sufficient proof of 
a purpose of the Interstate transportation that brings it within the stat- 
ute. That there was another purpose, lawful, insistent, and pressing, 
was admitted. It was openly declared and understood by ail con- 
cerned. It was plain that some one had to accompany the woman on 
the first part of her journey, from her home to the nearest railroad 
town, and the accused was naturally the person to go. He was not a 
volunteer. To say that the journey was undertaken by him with the 
intention of creating an opportunity within the statute is, we think. 
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pure spéculation. The time, the conveyance, the road, and the other 
circumstances do not warrant it as a reasonable inference upon which 
conviction for a crime may stand. 
The sentence is reversed, and the cause is rtmanded for a new trial. 



JONES V. CHICAGO, R. I. & P. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 14, 1919.) 

No 5367. 

1. CARBIERS <g=>325 CAEE REQUIEED of PABSENGERS ; "CEIMINAI. NEaLiaENCE." 

The expression "erlminal négligence," as employed In Rev. St. Neb. 
1913, § 6052, providlng that every railroad shall be llable for ail dam- 
ages "upou the person of passengers whlle being transported over Its road, 
except in cases where the Injury done arises from the erlminal négli- 
gence of the person injured," means gross négligence, or such négligence 
as vvould amount to a flagrant and reekless disregard by the passenger for 
his own safety or a wlUful indifférence to the injury liable to follow. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Criminal Négligence.] 

2. Carriers <S=247(4) — Existence of relation ; passengers alighting fbom 

TRAIN. 

The phrase "passenger whlle being transported," as used in Rev. St. 
Neb. 1913, § 6052, providing that every railroad company shall be llable 
for ail damages "upon the person of passengers whlle being transported 
over its road," includes passengers leaving the train for any nec-essary 
purpose Incident to their journey, and also while alighting frora the train 
at destination. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Passenger Being Transported.] 

3. Carkiers ©=5314(5) — Sufficienct of pétition ; injury to passengeb 

aliohting. 

Pétition In an action for injury to a passenger while alighting from a 
train at destination, alleged to bave been due to the stopping of the train 
in an unsafe position, held to state a cause of action under Rev. St. Neb. 
1913, § 6052, making railroads liable for ail injuries to passengers, except 
where arising from criminal négligence of the passenger or violation of 
express rules. 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action at law by Ida C. Jones against the Chicago, Rock Island & 
Pacific Railway Company. Judgment for défendant, and plaintifif 
brings error. Reversed. 

M. H. Weiss, of Hebron, Neb. (Anderson & Baylor, of Lincoln, 
Neb., J. P. Baldwin, of Hebron, Neb., and A. Moore Berry, of Lin- 
coln, Neb., on the brief), for plaintifif in error. 

E. P. Holmes and George R. Mann, both of Lincoln, Neb., for de- 
fendant in error. 

Before HOOK and CARLAND, Circuit Judges, and YOUMANS, 
District Judge. 



i®=>Fop oUier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
260 F.— 59 
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HOOK, Circuit Judge. This is an action for personal injury under 
a Nebraska statute (section 6052, R. S. 1913), maicing every railroad 
Company liable for ail damages "upon the person of passengers while 
being transported over its road, except in cases where the injury done 
arises from the criminal négligence of the persons injured," or by their 
violation of some express rule or régulation actually brought to their 
notice. A demurrer of the railway company to plaintifï's pétition was 
sustained, the plaintiff stood on her pleading, and the company had 
judgment. 

[1, 2] The statute above quoted has been held constitutional by the 
Suprême Court of Nebraska. See Chicago, etc., R. Co. v. Young, 
58 Neb. 678, 79 N. W. 556; Chicago, etc., R. Co. v. Zernecke, 59 
Neb. 689, 82 N. W. 26, 55 L. R. A. 610. This latter décision was up- 
held by the Suprême Court in Chicago, etc., R. Co. v. Zernecke, 183 Ù. 
S. 582, 22 Sup. Ct. 229, 46 ly. Ed. 339. The expression "criminal nég- 
ligence," as employed in the statute, means gross négligence, or such 
négligence as would amount to a flagrant and reckless disregard by the 
passenger for his own safety or a willful indifférence to the injury 
liable to follow. Omaha & R. V. R. Co. v. Chollette, 33 Neb. 143, 49 
N. W 1114; Clark v. Zarniko, 45 C. C. A. 494, 106 Fed. 607. The 
statutory phrase, "passengers while being transported," etc., includes 
those leaving the train for any necessary purpose incident to their 
journey (Chicago, etc., Ry. Co. v. Sattler, 64 Neb. 636, 90 N. W. 649, 
57 L. R. A. 890, 97 Am. St. Rep. 666), and that would also include one 
alighting from the train at his destination. 

[3] With the above constructions of the statute by the state court, 
which upon ail questions not fédéral in character we should follow, 
let us look at the pétition. Omitting an excess of détail, it sets forth 
that plaintiff bought of défendant a ticket entitling her to transporta- 
tion from St. Louis, Mo., to Hebron, Neb.; that she took the journey, 
and in due course the train on which she was a passenger arrived at 
Hebron, her destination; that the station was announced, and the 
train was stopped in an unsaf e position for passengers to alight ; that it 
was in the evening, nearly dark, and no footstool was placed to lessen 
the distance from the coach step to the ground ; and that in alighting 
she fell and was severely injured. 

We think it quite clear that a cause of action under the statute was 
stated, even without the many averments that the acts and omissions 
of the défendant were negligently done and suffered. 

The judgment is reversed, and the cause is remanded for a new trial. 
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GRAT V. GUDGER et aL 

In re GRAT. 

(Circuit Court of Appeala, Fifth Circuit. November 10, 1919.) 

No. 3369. 

1. Bankeuptct i©=>446 — Presumption on pétition to stjperintend and be- 

VISE. 

On pétition to superintend and revise an order of ttie bankruptcy court, 
■where tlie record did not conlaln a summary of the évidence or statement 
of the facts, it must be assumed that the évidence tended to support the 
allégations of the pétition. 

2. Bankhuptct ®=>146 — Authoeitt to sell unschedtjled liée estate of 

bankbupt. 
The banliruptcy court bas authority to sell an uuscheduled llfe estate 
belonging to the bankrupt. 

3. Bankruptcy <S=288(1) — Jubisdiction on summary peoceedings. 

Where the bankruptcy court ordered sold an unscheduled life estate, 
title which stood in the name of the bankrupt, and it was claimed by a 
son of the bankrupt, who asserted that the bankrupt had sold It to him, 
held, that the bankruptcy court bas jurisdictlon to summarlly détermine 
the controversy between the purchasers and the son. 

Pétition to Superintend and Revise Proceedings of the District 
Court of the United States for the Northern District of Georgia; 
William T. Newman, Judge. 

In the matter of the bankruptcy of R. T. Gray. Pétition by R. M. 
Gudger and another against W. G. Gray, wherein petitioners prayed to 
be placed in possession of a life estate, which the bankrupt claimed to 
hâve conveyed to défendant, his son W. G. Gray. There was an order 
in favor of petitioners, and défendant pétitions to superintend and re- 
vise. Pétition to superintend and revise denied. 

R. B. Blackburn, of Atlanta, Ga., for petitioner. 

Sam P. Maddox, of Dalton, Ga., for respondents. 

Before WALKER, Circuit Judge, and POSTER and GRUBB, 
District Judges. 

POSTER, District Judge. In this case it appears from the alléga- 
tions of a pétition of respondents to the District Court that R. T. Gray, 
bankrupt, failed to schedule a life estate in a certain lot of land in 
Murray county, Ga., but it was nevertheless advertised and sold by the 
trustée at public auction to respondents. Not obtaining possession, in 
due course respondents filed a pétition in the District Court alleging 
the purchase by them of the said life estate ; that they found the bank- 
rupt, R. T. Gray in possession ; that he ref used to surrender it ; that 
in proceedings instituted to force him to do so he set up in his answer 
that some years prior to his adjudication as a bankrupt he had sold 
his life estate to his son, W. G. Gray; that he had made no deed to 
him, but that another son was in possession of the said life estate as 
a tenant of W. G. Gray ; that said W. G. Gray was a party to the bank- 

^csFor other cases eee same toplc & KEY-NUMBBR In aU Key-Numbered DIgesta & Indexes 
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ruptcy proceedings as attorney for his father, the bankrupt; that he 
was présent at the sale of the Hfe estate, and bid on it, and several times 
raised the bid made by respondents ; that there was collusion between 
W. G. Gray and R. T. Gray. 

Respondents prayed that W. G. Gray be made a party to the suit, 
which was granted. Issue was joined on the pétition, and after due 
proceedings an order was finally entered by Judge Newman placing 
the respondents, R. M. Gudger and J. L. Robinson, in possession of 
the lifc estate of the bankrupt. It is those orders which are sought 
to be reviewed in this proceeding. 

The record does not contain a summary of the évidence or a state- 
ment of facts. Respondents hâve filed a motion to dismiss the péti- 
tion on the ground of diminution of the record. The motion is not 
entirely without merit, but in the view we take of the case it is unnec- 
essary to pass on it. 

[1] In the absence of the évidence we must assume that it tended 
to support the allégations of the pétition of respondents. The only 
questions, therefore, presented by the pétition to review, are those re- 
lating to the jurisdiction and authority of the District Court to make 
the orders complained of. 

[2,3] Undoubtedly the District Court had jurisdiction to sell the 
life estate of the bankrupt, whether it was surrendered on the sched- 
ule or not. The court also had jurisdiction to détermine in a sum- 
mary manner whether or not the alleged sale of the bankrupt to his 
son was a real sale, made in good faith, or was merely a colorable 
daim. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. 
On the facts alleged by respondents, the order of the District Court 
was correct. 

The pétition to superintend and revise is denied. 



HELD ▼. TJNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. November 25, 1919.) 

No. 3376. 

WlTNESSES ®=»357 — iMPEACniNG TESTIMONT AS TO CHAEACTEB. 

Where witnesses testifled that they were famillar with the gênerai répu- 
tation for truth and veracity of a witness for the prosecution, whose tes- 
tlmony had to be relied on to support the criminal charge made, question 
as to whether, from such réputation for truth and veracity, the Impeaching 
witness would believe him ou oath, was proper. 

In Error to the District Court of the United States for the Western 
District of Texas; William R. Smith, Judge. 

Edgar Held was convicted of crime, and he brings error. Reversed. 

William E. Loose and Jas. F. McKenzie, both of El Paso, Tex., for 
plaintiff in error. 
W. H. Fryer, Asst. U. S. Atty., of El Paso, Tex. 

^zsVoi other cases see same toplc 4 KBY-NUMBBR in aU Key-Numbered Dlgests & ïndeio» 
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Before WALKER, Circuit Judge, and POSTER and GRUBB, 
District Judges. 

WALKER, Circuit Judge. Witnesses for the plaintiflf in error 
were examined for the purpose of imj^eachinî^ the credibility of T. E. 
Monroe, a witness whose testimony had to be relied on te support the 
criminal charge made. After each of several of those witnesses had 
stated that he was acquainted with Monroe, that he knew Monroe's 
gênerai réputation for truth and veracity in the community in which 
he lived, and that such réputation was bad, the following question was 
propounded : 

"From your knowledge of J. B. Monroe's gênerai réputation for truth and 
veracity, would you believe him on oath?" 

Exceptions were reserved to the action of the court in sustaining ob- 
jections to the questions. Defendant's counsel stated to the court that 
each witness, if permitted, would hâve answered, "No." 

In our opinion the évidence which the action of the court excluded 
was admissible. The admission of testimony called for by such a 
question, asked under the circumstances stated, we think properly 
may be regarded as an allowable, possibly the only available, means 
of enabling the jury to détermine whether the probative value of the 
sworn testimony of the assailed witness is destroyed, or so far im- 
paired as to justify a rejection of it as a support for a finding on an 
issue of fact presented. This conclusion is supported by abundant 
authority and gênerai usage in this country and in England. United 
States V. Masters, 4 Cranch, C. C. 479, Fed. Cas. No. 15,739; Ham- 
ilton V. People, 29 Mich. 173, 186; Crawford v. State, 112 Ala. 1, 21, 
21 South. 214; Duffy v. Radke, 138 Wis. 38, 119 N. W. 811; Teese 
et al. V. Huntingdon et al., 23 How. 2, 16 L,. Ed. 479; 5 Jones on Evi- 
dence, § 862; 3 Wigmore on Evidence, § 1985. 

The court erred in sustaining the above-mentioned objections. Be- 
cause of that error, the judgment is reversed. 



CHAMBERLIN et al. v. Q. & O. OO. et al. 
(Circuit Court of Appeals, Seventh Circuit. July 2, 1919.) 

No. 2688. 

OoTJBTS <S=405(5) — Review of District Couet — Appellate Jxjrisdiction. 

The CircuitNCouit of Appeals is wlthout juiisdictlon of appeal rrom 
deeree of District Court dismissing bill on the ground of want of juris- 
diction depending on diverslty of cltizenship ; but power to review is ex- 
clusively In the Suprême Court. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by Walter H. Chamberlin and another against the Q. & C. Com- 
pany and others. Bill dismissed and complainants appeal. Appeal 
dismissed. 



©=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered DIgests & lndei« 
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David s. Wegg, o£ Chicago, 111., for appellants. 
Horace Kent Tenney, of Chicago, 111., for appellees. 

Before BAKER and EVANS, Circuit Judges, and FITZHENRY, 
District Judge. 

PER CURIAM. Appellant's bill involved a controversy over which 
the District Court would hâve no jurisdiction unless there M^as the 
requisite diversity of citizenship. Appellees Quincy and Q. & C. Com- 
pany moved to dismiss the bill, "upon the ground that it involves a 
controversy between citizens of the same state." The motion was sus- 
tained, and the decree which is brought hère for review "dismissed the 
bill for want of jurisdiction." 

Whether the facts set forth in the bill presented a case which under 
the Constitution and statutes of the United States was cognizable in a 
fédéral court is a question that has been elaborately discussed by coun- 
sel ; but we are precluded f rom answering, because exclusive appellate 
jurisdiction of tiiat question is in the Suprême Court. Raton Water 
Works V. Raton, 249 U. S. 552, 39 Sup. Ct. 384, 63 L. Ed. 768 (May 

5, 1919) ; Blumenstock v. Curtis Publishing Co._, 258 Fed. 927, C. 

C. A. (decided at the présent session of this court). 

On our own motion, the appeal is dismissed for want of appellate 
jurisdiction. 



I. T. S. RUBBER CO. v. PANTHER RTJBBER MFG. CO. 

(Circuit Court of Appeals, First ClrOTlt. May 26, 1919. Rehearing Denled 

July 23, 1919.) 

No. 1383. 

1. Patents i©=9328 — Fok mold roB tcbming etjbber hebls valid and in- 

FRINQED. 

Ttie Tufford patent, No. 1,177,833, for a niold for making rubber heels, 
held not anticlpated and to disclose patentable invention ; also Infringed. 

2. Patents <S=al65 — Effbct of failubb to state mode of opération of dk- 

VICK. 

A patentee's fallure to state In the patent the new mode of opération 
which his devlce in fact contains, and which produces a new and béné- 
ficiai resuit, does not prohlbit the court from taklng thèse merlts into 
considération, in determlning the scope of the invention or the validlty 
of the patent. 

3. Patents ®=>167(1) — Court mat befeb to spécification to construe 

CLAIM. ^ 

Where the language of a claim includes éléments described in gênerai 
terms, the court may look to the spécifications for the purpose of con- 
struing the language and ascertalning its meaning. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the I. T. S. Rubber Company against the Panther 
Rubber Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Reversed. 

@=»For otber cases see same toplc & KEY-NUMBER in aU Key-Numbered Digesta & Indexe* 
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F. O. Richey, of Elyria, Ohio, and Charles A. Brown, of Chicago. 
.111. (F. A. Tennant, of Boston, Mass., on the brief), for appellant. 

Horace Van Everen, of Boston, Mass. (Burton W. Cary, of Boston, 
Mass., on the brief), for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

BINGHAM, Circuit Judge. [1] The plaintifï, the I. T. S. Rubber 
Company, is the owner of United States letters patent No. 1,177,833, 
issued to John G. Tuflford, and complains of its infringement by the 
défendant, the Panther Rubber Manufacturing Company. The patent 
is for a mold for making rubber heels. There are 12 claims in the 
patent, but the only one in issue is No. 11, which reads as foUows : 

"A mold for formlng heel lifts includlng assembled parts, one of whIch Is 
provlded with a moldlng chamber having the gênerai outline of a heel lift, one 
wall of the molding chamber being concave and the opposed wall of said 
chamber having a convex surface coacting with sald concave wall, one of sald 
walls being provlded with washer supporting devices." 

In the District Court it was held: (1) That the device was not 
patentably new as it was anticipated by the Nerger mold ; (2) that, 
inasmuch as the claim in issue, by its terms, covered ail concavo- 
convex molds whether the surfaces of the opposing walls were spher- 
ical or not, the claim was invalid ; (3) that if the claim could be re- 
garded as valid by being limited to the particular structure shown and 
described in the patent, the defendant's mold did not infringe it; 
and (4) if it could be regarded as valid without being thus limited, 
the defendant's mold did infringe. 

The spécification and claims as originally filed in the Patent Office 
related, not only to the mold to be employed in the manufacture of 
rubber heels, but to the method of acting upon the rubber to produce 
the heels. The claims for the method were later stricken out, and a 
patent was issued for the mold, but the description of the method was 
left in the spécification. 

In the spécification the patentée déclares: 

"The object of the invention is to produce a résilient heel, which will hâve 
its attaching face concave throughout its area whereby, when the heel or lift Is 
placed against the flat under surface of a leather or other shoe heel and pres- 
sure applied to the résilient heel or lift, a vacuum or suction cup may be 
formed whereby the heel or lift will be held to the shoe temporarily until 
the nails can be applied. A further object of the invention is to produce a 
heel which, when applied to a shoe, will hâve a flat tread surface, and which 
may be equipped with fastening devices so located that the heel can be easily 
trimmed down to a required size." 

He further states that — 

"The Invention résides In certain novel features of a mold such as is 11- 
lustrated In the accompanying drawlngs." 

In the drawings he shows a base plate /, an intermediate plate S, 
and a top plate 3, in which are co-operating instrumentalities whereby 
the complète heel is produced. 

"The base plate 1 is provlded in its upper surface with a recess or cavity ^ 
which is a true section of a sphère, and from the concave surface of which 
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rises pins 5 grouped near the deepest point or center of the recess or cavity 
and provided intermediate their ends with anmilar shoulders or supports 6. 
The intermediate plate or mold member 2 is formed on its under side wlUi a 
convex projection, indicated at 7, of a curvature which will permit It to fit 
snugly in tbe concave recess or cliamber 4 in tlie base plate. The upper 
face of the Intermediate member 2 is provided with a circular depi'esslon or 
recess, Indicated at S, and thls concave circular recess or dépression aligns 
axially with the convex projection 7 on the under side of the plate. A cen- 
tral opening 9 is formed through the intermediate plate or mold member, 
and this opening 9 bas an outline corresponding to the usual outline of a shoe 
heel or lift. The said Intermediate plate or mold member Is further provided 
in its upper face with a shallow circular overflow cavity or recess JO, the 
purpose of which wlU presently appear. The top plate or mold member 3 
is provided on its under side with a convex projection 11 the convex surface 
of which is a true section of a sphère and an exact complément of the concave 
chamber or recess 4 and adapted to fit in the concave dépression S of the 
intermediate member. Upon the apex or deepest portion of this convex pro- 
jection 11, I provide rlbs 12 which preferably deflne a space of the same shape 
as a shoe heel and extend parallel or concentric with the walls of the open- 
ing 9. Within the space so deflned, I provide intersecting ribs 13, the purpose 
of which will presently appear. 

"In the practice of the invention, the several plates or mold members are 
superimposed, * • • and to cause them to align with exactness the in- 
termediate plate Is provided on botli its upper and lower surfaces with studs 
or lugs 14 adapted to engage openings or sockets 15 and 16 in the top plate and 
the base plate, respectlvely." 

In preparing the mold for opération, the spécification states : 

"The base plate 1 and the Intermediate plate 2 are assembled in their prop- 
er positions. • » • Small metallic washers, Indicated at 18, are slipped 
over the ends of pins 5 so as to rest upon the shoulders 6 and project beyond 
the edges of said shoulders either before or after the said plates are assembled, 
and rubber or composition is then placed in the chamber formed by the cavity 
4 and the opening 9 so as to completely flll the said opening. The top plate is 
then placed in position over the intermediate plate with Its convex projec- 
tion 11 entering the dépression 8 and bearing directly upon the plastic mass 
in the opening 9. The plates are steam heated at ail times so as to be main- 
tained at a high température, and after the several plates or mold members 
are assembled, pressure is applied to the plates by raeans of a hydraulic press 
or other machine so that the plastic mass in the opening 9 will be compressed 
and solidified, the beat of the plates serving to vulcanize the mass to such 
an estent that It will be rendered very tough and durable but, at the same 
time, will retain its resiliency. 

"After an interval sufficient to permit the desired vulcanization of the mass, 
the several plates are separated," and the heel is removed. 

It is further stated that — 

"The ribs 12 and 13 upon the top plate will • • • produce grooves in 
the upper face of the heel, and thèse grooves will mark off separate suctlon 
areas at the center of the heel, while, at the same time, the entire upper at- 
taching face of the heel will form a suction area so that the heel may be 
readily placed in position upon a shoe and will set positively In its position 
while nails or other fastening devlces are being drlven through the openings 
formed by the pins 5" 

and that — 

"The heel produced • • • will hâve a concave attaching face and a 
convex tread face throughout its area and, when it is placed against a flat 
shoe heel, a sharp blow delivered thereon will flatten Its opposite faces, so 
that the air contained between the attaching face of the rubber heel or lift 
and the leather surface of the shoe will be driven out, and the rubber heel 
or lift held to the shoe by the suction thus produced." 
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The évidence shows that in practice the device is operated as fol- 
lows : Washers are placed upon the vvasher pins of the lower plate, 
forrtiing what is termed a table ; the intermediate plate is placed upon 
the bottom plate; a blank pièce of rubber or composition, either cir- 
culât in shape or having the gênerai outline of a heel lift, and of 
sufficient volume to fill the cavity of the mold, is placed on the washer 
pins ; the top plate is placed in position and held in alignment by the 
dowel pins shown in Fig. 1, so that the convex portion 11 engages 
the rubber ; pressure is applied to the plates by means of an hydraulic 
press; the plates are kept steam heated at ail times; and after a 
given time the pressure is released and again suddenly applied for 
the purpose of driving out the air and still further pressing and 
solidifying the material. The release and sudden application of the 
pressure is termed "bumping" and is repeated several times. This 
is the way in which the operator handles the mold, and is the way 
commonly pursued in the prier art, except that in operating the plain- 
tiff's mold the bumping is repeated a greater number of times. 

The évidence further shows, and we find, that the mode of opération 
peculiar to the plaintiff's device — that is, the treatment of the material 
by the mold — is as follows : The convex surface of the upper plate 
engages and forces itself into the center of the stock, driving the 
material toward the edges of the mold and trapping air beneath the 
stock and between it and the bottom of the cavity in the concave mem- 
ber of the mold ; as the convex member is pressed further down, the 
trapped air resists the pressure and further tends to drive the material 
toward the edges; the pressure compresses and solidifies the plastic 
mass and the beat vulcanizes it ; and as a resuit of this mode of opér- 
ation the outer edges of the heel are rendered more dense but stili 
retain their résilient qualifies. 

Rubber heels thus produced wear longer and are tougher and more 
durable at the edges. It is the air trapped in the cavity of the lower 
surface, acting in conjunction with other éléments, that drives the 
material to the outer edges of the mold and there solidifies and com- 
presses it. The mode of opération found to exist in the plaintiff's 
device does not dépend upon the shape of the rubber blank at the time 
it is placed in the cavity of the mold, for it opérâtes upon the stock in 
its plastic state and forces it to the outer edges of the mold. The 
essential characteristic of the rubber blank is that it shall be of suffi- 
cient volume to fill the cavity of the mold. It is at the edge of the 
heel that the greatest wear comes, and it is especially désirable to 
overcome this as far as possible and still keep the heel résilient. This 
resuit was accomplished in a suhstantial manner through the peculiar 
mode of opération of the plaintiiï's device, and we think it involved 
invention. 

[2] The patent is for a structure, and the plaintiff is entitled to the 
benefit of ail the advantages which it possesses over the prior struc- 
tures intended to accomplish a similar purpose; and the patentee's 
failure to state in the patent the new mode of opération which his de- 
vice in fact contains, and which produces a new and bénéficiai resuit, 
does not prohibit the court from taking thèse merits into considération 
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in determining the scope of the invention or the validity of the patent. 
Warren Steam Pump Co. v. Blake & Knowles Steam Pump Works, 
163 Fed. 263, 277, 91 C. C. A. 19. 

Another resuit accomplished was to give the heel the quality of 
closely attaching itself to a flat shoe heel by suction when placed against 
such heel and given a sharp blow. This was a bénéficiai resuit, as it 
did away with the necessity of using cernent and excluded dirt and 
water, as the clinging effect continued after the heel was permanently 
affixed to the shoe with nails or other attaching means. 

The proofs show that the heel produced by the mold met with 
immédiate commercial success ; that the number of heels manuf actured 
a month in 1915 was 50,000; and at the time of the trial in May, 
1917, about 100,000 a day, or 3,000,000 a month; that the number 
of molds in use increased from 13, with 600 cavities, in March, 1915, 
working 10 hours a day, to 68 molds, with 3,100 cavities, in May, 1917, 
working 22 hours a day ; and that this was due to the merit of the 
article rather than business enterprise. 

[3] It is contended on the part of the défendant that the claim in 
suit is invalid, that the words "concave" and "convex" are not limited 
in their application to surfaces which are spherical, and that so to 
limit the claim would be to read into it a new élément. We recognize 
that it is not the province of the court to add to a claim an élément not 
embraced within its language ; but, where the language of a claim in- 
cludes éléments described in gênerai terms, we understand that it is 
the province of the court, for the purpose of construing the language 
and ascertaining its meaning, to look to the spécification. Bâtes v. 
Coe, 98 U. S. 31, 38, 25 %. Ed. 68; Stillwell-Bierce & Smith- Vaile Co. 
V. Eufaula CottonOil Co., 117 Fed. 410, 54 C. C. A. 584; Lamb Knit 
Goods Co, V. Lamb Glove & Mitten Co., 120 Fed. 267, 56 C. C. A. 
547. The words "concave" and "convex," as applied to surfaces, in 
their more restricted and technical sensé, mean surfaces every line 
of which and at every point are concave or convex, in the manner of 
a sphère (Century Dictionary), or of an eggshell (Webster's Standard 
Dictionary). They are also loosely used to define cavities or projec- 
tions which do not possess concave or convex qualities throughout 
their surfaces. The meaning of the language employed in the claim 
being doubtful, we think resort may properly be had to the spécifica- 
tion to ascertain the sensé in which the words in question were used. 
The spécification frees the matter from doubt, for thère the concave 
and convex surfaces of the opposing walls are shown to be spherical 
throughout their areas. 

The défendant further contends that the claim is anticipated by the 
prior art as shown in the mold of Nerger; but this is clearly not so 
when the claim is understood in the sensé in which we hâve construed 
it. The surfaces of the opposing walls of the Nerger mold are not 
spherical, nor are they concavo-convex, in the more restricted meaning 
of the words. The line of the breast of the heel in both tlfe upper and 
lower plates is, no doubt, concavo-convex across the heel; but no 
line drawn lengthwise of thèse plates possesses those qualities, and the 
outer edges of the surfaces are in the same plane throughout. On the 
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other hand, in the plaintiff's and the alleged infringing device of the 
défendant, the edges of the opposing surfaces at every point are con- 
cavo-convex. It is manifest that in the Nerger mold means for pock- 
eting the air that will produce the mode of opération found in tlie 
plaintiff's device do not exist. We.think, therefore, that neither the 
Nerger mold, nor any of the molds relied on in the prior art, anticipate 
the mold of the plaintiff. 

It was found in the court below that the defendant's mold inf ringes 
claim 11 of the plaintifï's patent, if it could be regarded as valid with- 
out being limited to the particular structure shown and described in 
the patent. This claim does not embody certain spécial f eatures shown 
and described in the spécification pertaining to the upper and lower 
sides of the intermediate plate. Thèse are mère détails of construc- 
tion, and not essential, as other means well known in the art may be 
employed. The essential means for producing this mode of opéra- 
tion are set out in the claim, and, as we regard it as valid, we hâve no 
hésitation in finding that it is infringed by the defendant's mold, the 
curvature of whose opposing surfaces are spherical throughout their 
areas and are mathematically the same. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
this opinion, with costs in this court to the appellant. 



FETZER & SPIES LEATHBR 00. v. I. T. S. KUBBBR CO. 

(Circuit Court of Appeals, Sixth Circuit. October 7, 1919.) 

No. 3268. 

Patents <g=9328 — Patent fob etjbber shoe heelb valid and iNFaiNasD. 

The Invention o( the Tufford reissue patent, No. 14,049, for a rubber 
shoe heel, AeW sufflclently disclosed by the original speciflcation, the 
application for reloue held timely, and the patent not antlcipated and 
valid; also infringed. 

Appeal f rom the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Suit in equity by the I. T. S. Rubber Company against the Fetzer & 
Spies Leather Company. Decree for complainant, and défendant ap- 
peals. Affirmed. 

Burton W. Cary and Horace Van Everen, both of Boston, Mass., 
for appellant. 

F, O. Richey, of Elyria, Ohio, and Charles A. Brown, of Chicago, 
111., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM, We approve and adopt the opinion of the District 
Judge, save in the particulars to be inf erred f rom what we later say ; 

^:s>For ottter cases lee same topic & KEY-NUMBEÎR in ail Key-Numbered DIgests ft Indexe* 
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but certain points hâve been pressed upon us by appeîlant with such 
force as to call for a summary statement of our conclusions. 

1. Nerger discloses a form which we think essentially doser to Tuf- 
ford than any other earlier patent shows. The substantial différence 
between Nerger and Tufford is that the lift of the former was scoop- 
shaped and that of the latter saucer-shaped. Thèse are untechnical 
and not very accurate terms of description, but they serve to distin- 
guish as well as any two words may. They may be made clearer hy 
assuming that ail the descriptive words are used with référence to the 
horizontally placed plane of the bottom of the permanent heel to which 
the hft is to be attached. It is characteristic of the saucer-shape that 
there should be a somewhat centrally disposed low spot, so that if the 
upper edges of the lift were put in contact with the horizontal bottom 
of the heel, as far as may be without using force to distort the normal 
shape of the lift, any contained liquid would be retained in this low- 
est spot, because the edge of the lift towards the breast of the heel 
would be higher. It is characteristic of the scoop shape, under the 
same conditions, that the line from the low spot to the edge of the lift 
at the breast would be substantially horizontal, and the liquid would 
run out. The effect of this distinction is that, when the central part of 
the dépression is forced up against the bottom of the heel, there is a 
distinctly greater tendency with the saucer shape than with the scoop 
shape for the breast edges of the lift to maintain tight contact with the 
heel. If the surfaces are smooth enough, this excludes the air, the 
atmospheric pressure holds the lift, flattened out, against the heel, 
and we hâve the resuit called "suction." 

We do not regard this suction as of décisive importance in itself, 
because after one or two leather lifts had been removed, the rough- 
ness of the leather and the overlapping by the rubber would mal<e it 
doubtful whether the suction adhérence would be of much practical 
use ; but the suction test is of distinct value as determining whether 
the rubber lift has or has not that quality which distinguished Tufford_ 
from Nerger. The distinction between the two is fairly well express- 
ed by the statement that Nerger is of concavo-convex form upon latér- 
al cross-sections, while Tufford is of this concavo-convex form also 
upon longitudinal cross-sections. This advance made by Tufford over 
Nerger seems very small — in looking forward, it might hâve been 
thought unsubstantial ; but the actual events seem to demonstrate that 
it was very important, and we hâve no doubt that it should be consid- 
ered to involve invention. This conclusion is in accord with that of the 
Circuit Court of Appeals of the First Circuit in I. T. S. Co. v. Pan- 
ther Co. (May 26, 1919) 260 Fed. 934, C. C. A. . 

The best that can be said of Nerger's patent disclosure is that it is 
not inconsistent with a lift concavo-convex in longitudinal cross-section 
also, and that his lift therefore might or might not hâve had that form. 
This uncertainty was removed by the évidence as to what Nerger did. 
The lifts which he made and sold were scoop-shaped, and his business 
was not successful. We prefer to rest the élimination of Nerger upon 
the différence between his form and Tufford's rather than upon the 
ground of abandoned experiment. 
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2. The original spécification sufficiently discloses the ideas to which 
the added claims of the reissue are directed, as thèse claims are inter- 
preted in our opinion in United States Rubber Co. v. I. T. S. Co., 260 

Fed. 947, C. C. A. , filed herewith. The drawing is rather blind, 

but the spécification contains descriptive matter which appropriately 
applies to thèse features. If there were doubt about it, it would be 
solved by the proof that Tuflford, from the beginning, never made any 
form of lift, excepting that form which contains thèse particular fea- 
tures, and samples of this form were the basis of the proceedings in 
the Patent Office. Hence it is clear that any such doubt will not de- 
feat the reissue. 

3. Plaintiff does not appeal from the award of only nominal dam- 
ages, and the decree will be affirmed ; but the affirmance will be with- 
out préjudice to further considering in the court below whether any 
of the defendant's forms escape infringement of claim 10, for the rea- 
son given in the U. S. Rubber Co. Case. 

The opinion below of Westenhaver, District Judge, is as foUows : 

Tlie bill In this case charges infringement by défendant of United States 
reissue letters patent No. 14,04&, issued January 11, 1916, to coinplainant, 
as assignée of John G. Tufford. The défenses are: (1) That this reissue 
patent is void, because not for the Invention eovered by the original patent, 
and because the application therefor was unduly delayed without sufticient 
excuse ; (2) that it is invalid for lacis of invention and lack of novelty ; 
and (3) that defendant's construction does not infringe. 

Tufford's invention relates to rubber shoe heels. Technically and in the 
shoe trade it is called an elastlc or résilient heel lift. A lift in the shoe 
trade is one layer of the leather mailing up the flnished heel, and, as ordi- 
narily applied, a rubber heel lift is approximately the depth of two layers 
of leather. The upper part or face of the lift is the attaching face. The 
forward edge is called the breast. 

The rubber heel lift in common use, and the only one commercially 
Ijnown or sold prier to Tufford's, was of the tiat type. Many disadvan- 
tages are said to exist in this type of heel lift. When attached, it has a 
pronounced tendency to separate at its edges from the leather heel, and 
also to spread and expand beyond the leather heel. This not only is un- 
sightly in appearance, but produces a gap and offset between tlie rubber 
and leather into which dirt and water vi'ill enter. The heel beeomes un- 
even, and its connection with the shoe heel proper is weakene#l. This is said 
to be due to several causes. One is that, if the nails be driven inwardly 
from the edge, so as to avoid the rows of nails in the leather, the com- 
pression in the center part of the rubber heel lift has a tendency to cause tne 
lift at its outer edges to draw away from the leather. Furthermore, it is 
said, while céments are made which will lirmly unité rubber to rubber and 
leather to leather, no cernent is made which will firmly unité rubber to 
leather; when cément is necessary, and is used in attaching the fiât type of 
heel lift, it is found that the action of wear and water destroys the cernent 
and produces the objectionable gap between the rubber and leather above 
noted. Attaching the flat heel, in doing which cernent is necessary, is also a 
relatively slow opération as compared with the attaching of lieel lift of the 
Tuftord type. Attaching a lift with cernent requires a careful préparation 
of the attaching face of the heel lift and of the surface of the leather heel 
proper, and an interval of some 15 to 20 minutes between the application of 
the cément and the time when it has dried sufficiently to be attached must 
be allowed in the opération. 

Tufford's rubber heel lift was invented by him to overcome thèse dlffi- 
culties. Its most Important features as claimed by him are its peculiar 
and original shape and the suction thereby obtained when it Is attached. 
In form it is uniformly curved on ail cross-sections thereof. The upper 
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face la concave, so that the entire heel lift lies below a plane passing 
through the rear upper edge and breast corners. It is of unlform thick- 
ness, and its lower or convex face lies parallel to the upper or concave face. 
A construction In this form of résilient or elastic rubber vrill, when com- 
pressed against a flat surface, adhère thereto. The air in the cavity be- 
tween the concave face and the flat surface is thus excluded, and the air 
pressure called "suction" retains It permanently in place. The natural ten- 
dency of the heel Uft thus constructed to assume its natural curved posi- 
tion is said to be likewlse présent, and, as a resuit of thèse forces, this heel 
lift adhères closely at the edges at ail tlnies to the leather heel proper, keeps 
its shape, and has unusual wearing qualities. 

The spécifications show other features or éléments of the invention which 
It is not necessary to descrlbe in détail, because the controversy hère re- 
volves around the features or éléments above described. Thèse additional 
features, it may, however, be noted, apply to the position of the naUs dis- 
tributed about the center of the heel lift and at a substantlal distance from 
the edges, the shape and location of the washers imbedded in the heel lift In 
which the nails are to be driven, the dlminutive size of the nail holes, which 
are sufficient only to act as guides for the nails, and so small as to prevent the 
escape of any appréciable amount of air to or from the suetlon area of the 
heel lift In addition, shallow channels are eut or molded in the concave face 
in the form of a shield with a cross thereln, which are said to create four ad- 
ditional separate and distinct suction areas co-operating with the suction area 
of the entire upper face. 

On this hearing TufCord demonstrated the manner in which he made this 
invention. In 1913, and for many years prier thereto, he was a cobbler in 
a shoe store in Elyria, Ohlo. In following his trade he came to know ail the 
différent forms of rubber heel lifts, and observed the respects in which, as 
he says, ail were more or less unsatisfactory. He conceived the idea that, if 
a heel lift were made having the suction features claimed for his invention, 
it would 'be an improvement over ail existing types of heel. In developing 
this conception he provided himself with the round or globular type of a 
newel post, and over this top he nailed a flat dise of rubber. In the exact top 
of the section of a sphère thus created, he outlined first a heel lift of the 
desired size, and then eut and filed away the rubber within thèse outllnes to a 
perfectly flat surface. He next eut ont the heel lift, which, when free, im- 
mediately assumed the concave shape of his patented invention, uniformly 
curved on eaeh cross-section thereof. The other side was then eut, filed, and 
trlmmed to a uniform thickness. The finished heel lift retained its shape, 
and, when applied to a flat surface, adhered thereto in the manner above 
described. This he applied to a pair of his own shoes, which he wore con- 
tinuously, and which he says gave entire satisfaction, and demonstrated ail 
the advantages now claimed for his invention. He made two other pairs by 
hand, which hé applied to shoes wom by two différent clerks employed in 
the same store with him. They also were found to be satisfactory. Later, 
and after he had completed his device by developing the form and location 
of the washers and nall holes and the channels or grooves in the form of a 
shield with a cross thereln, as above described, he applied for a patent. His 
application is dated July 21, 1913, and was issued September 15, 1914. 

Some time during the year 1914 Tufford presented samples of his heel to 
Mr. Richard Griflith, superintendent of the Miller Rubber Company of 
Akron, Obio, in order to induce this corapany to m&ke molds and engage in 
the manufacture of thèse heel lifts. Mr. Grlffith refused, because the shape 
of the heel lift presented, he thought, unusual difficulties in construeting a 
mold, and he was not willing that the company he represented should itself un- 
dertake the task of making molds and guaranteelng a satisfactory product. 
He directed Mr. Tufford to invent a mold himself, Later Mr. Tufford retumed 
with a single cavity mold of the desired shape and form, and thereupon the 
Miller Rubber Company had slmilar molds made, manufactured a number of 
sample heel Ufts, and determined for itself that the heel lift could be made 
«ommercially in conformity to the sample presented. 

The first heels for commercial use were manufactured for coraplainant by 
the Miller Rubber Company early In 1915. Complainant's first sales were 
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made In March of that year. The commercial success of thls heel lift haa 
been phénoménal. The priées agreed npon between complalnant and the 
Miller Rubber Company at the beginning of their business relations hâve 
eontinued to the tune of the trial and are still in force. The priées at which 
the heel lifts were flrst .sold to the trade lu February, 1915, hâve not been 
changed and are stlll in force. Complainant has not resorted to any method 
of advertising, except to furnlsh some cards to shoe dealers and to submit oc- 
casional exhibits at shoe-flnding conventions. In the early months of 1914 
Mr. TufEord hiraself, and perhaps others, made some tripa to Cleveland and 
elsewhere to call the lift to the attention of shoe dealers and jobbers ; but, 
except to that extent, no force of travellng or Boliciting salesmen has been 
employed. 

The sales of the Tufiford lift in February, 1915, were 6,696 pairs, and for 
the entire year 748,189 pairs. The sales for the year 1916 were 4,529,518 
pairs; for 1917 they were 12,733,567 pairs; and for the flrst six months of 
the year 1918, 13,893,245 pairs. For the month of June alone, 1918, the num- 
ber sold were 2,279,045 pairs. Complainant has put in capital from first to 
last of less than $30,000. Ita undivided profits January 1, 1918, were $800,000. 
Its net earnings alone for the year 1917 were $482,000. The Miller Rubber 
Company began with 10 or 15 persons in its press room in February, 1915, 
making thèse heel lifts ; it now has 160 employés so engaged. Its Investment 
for this purpose totals a half million dollars. It was making at the time of 
trial 75,000 pairs a day, and trying to reach an output of 120,000 pairs a day. 
Mr. Grifflth says the company has never been able to keep up with the public 
demand for this heel lift. 

Numerous witnesses support TufCord's contention that hls invention has ac- 
compiished the results claimed for it. Its edges do adhère closely to the con- 
tacting leather of the heel proper. Its edges do not spread beyond the heel 
proper; the tendency of the edges of the flat rubber heel lift to gap trom 
the leather is overcome, elther by suction or by the tendency of the lift to 
crowd or compress towards the center. It may be applied quickly and easily 
and without the use of cernent. It has unusual wearing qualifies as com- 
pared with other forms of rubber heel lifts, and keeps its shape and form 
until it is wom down. The évidence also shows that its phénoménal sale is 
not due to advertising or business methods, but is exclusively due to its inhérent 
excellence. The évidence also shows that the well-known O'SuUivan flat rub- 
ber heel has been extensively advertised in magazines and by street car pla- 
cards, but that, during the period the sales of the Tufford heel hâve been grow- 
ing so enormously, it has merely maintained a standard volume of sales. 

Invention is presumed from the issue of the letters patent, and défendant 
does not, as I understand, contond that this patent would, standing alone in the 
art, be void for lack of invention, but does contend that, in view of the prior 
art it is not a sufiicient advance to be patentable, and has been anticipated by 
that prior art. Défendant relies on United States letters patent No. 638,228, 
issued December 6, 1889, to Cara S. Ferguson, and United States letters patent 
No, 661,129, issùed November 6, 1900 to Frederick Nerger. A brlef examina- 
tion of each of thèse patents needs to be made. 

The prior art embodied in thèse two patents was taken Into considération 
by TufEord in constructing his original device. In the spécifications of hia 
patent be says that he is aware that a cushion lift having a concave upper 
surface to be applied to the lower face of the shoe heel proper has been pro- 
posed, but that he does not believe that any practical or satisfactory means, 
has up to the time of his invention been discovered and employed for at- 
taching the same, One of the methods he says has been to imbed circular 
washers in the lift and use naila or other securing éléments driven through 
thèse washers into the shoe heel. Thèse circular washers he says hâve been 
so arranged that after a short use the edges thereof will be exposed at the 
tread surface of the heel lift This is an élément of the Ferguson pat- 
ent. Hls spécifications and drawings disclose a circular washer of substan- 
tially the same outline as the heel lift with the center of it eut away. 

Another method employed, TufEord says in his spécifications, has been to im- 
bed in the heel lift a métal plate conforming in contour to the cavity of the 
heel lift, and then secure the heel lift in place by driving nails or screws 
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through thèse plates and Into the leather heel proper. In thls form of con- 
struction he says that when pressure Is placed on the heel it wiU tend to flatteii 
out the plate, thereby causlng its edges to eut through the lift, besides weaken- 
ing and loosenlng the nails or screws. Tliis is an élément of the Nerger in- 
vention. 

An examlnation of the drawings and spécifications of the Ferguson patent 
shows a rubber heel lift substantially scoop-shaped In form. It Is difflcult to 
say, frora an examlnation of the drawings and spécifications, whether or not 
the upper face Is concave on every cross-section thereof, or that It lies entirely 
belovi^ a plane passing through the rear edge and breast corners. Certainly it 
is not the shape and form of the Tulïord heel. It is not uniformly curved on 
eivery cross-section, and the samples constructed of that form without the 
métal washer, introduced and demonstrated at thls hearing, do not hâve the 
quality of adhésion or suction présent at ail times in the Tufford heel lift. 
Ferguson, it is true, antlcipated In some degree TufCord's conception that a 
concavo-convex heel lift will cling closely to the leather of the heel, due to its 
natural tendency to assume its normal curved form. He depended, how- 
ever, upon two important éléments not présent in Tufford's heel lift to ac- 
compUsh thls result One of thèse is a raised marginal portion continuons 
about the margin or outllne of the heel section on its concave side. Another 
is a metallic spring frame or washer, havlng the substantiel outline of the heei 
section, wjth the center eut away, and which is curved or bent to correspond 
to the curvature of the heel lift. It was on thèse two éléments that Ferguson 
relied to overcome the usual tendency of flat rubber heel lifts to draw away 
from the leather, creating a gap at the meeting edges. Thèse features are 
both omitted from Tufford's heel lift, and are themselves wholly adéquate to 
distinguish the two inventions. 

The Ferguson patent has.been consldered by this court The Panther Rub- 
ber Company, as assignée of the Ferguson patent, sued herein the I. T. S. 
Rubber Company, charging that the TufCord heel lift infringed the Ferguson 
patent. On hearing July 8, 1916, Judge (now Mr. Justice) Clarke held that it 
did not infringe. On appeal to the Circuit Court of Appeals this holding wa» 
aflirmed in an opinion flled March 15, 1918. In a per curiam opinion that 
court says that the raised marginal portion in l'erguson's spécifications is an 
important and controlling élément of bis invention ; that not only are the two 
constructions very dissimilar in appearance, but that it is not conceivable 
that the dépression in the form of a shield with a cross therein in the concave 
center of the lift can perform the same functions clalmed for the dépression 
within the raised marginal portion of Ferguson's heel; and that, notwith- 
standing it is Insisted that Ferguson was original in bringing in the élément 
of a concavo-convex lift, his patent has no claim for that feature, except in 
combination with the élément of a raised marginal portion. This is true of 
the first claim, and of the second daim the élément of the concavo-convex 
form is claîmed only in combination with a correspondingly concaved spring 
metallic frame embedded within said heel section. Furthermore, on this 
hearing it appeared that the Ferguson heel had never been manufactured 
and sold commercially in the concavo-convex form of his patent, but that the 
commercial article was a flat heel with the embedded metallic frame, and 
with an abrupt dépression In the center of the upper face; in other words, 
the pateuted construction has not been accepted by the public as. a solution 
of the rubber heel lift problem. 

Defendant's main reliance herein Is on the Nerger patent. It is difflcult to 
resist the impression that this reliance is not because Nerger more nearly an- 
ticipâtes than Ferguson, for the contrary is undoubtedly true, but is becauso 
of the décision of the Circuit Court of Appeals above noted. Nerger's heel lift 
is described as being of concavo-convex form, but not as being concavo-convex 
on every cross-section thereof. The upper face does not lie, however, below 
a plane passing through the rear upper edge and the breast corners. Ail the 
edges are substantially straight and the deepest part of the concavity is nor 
in the center of the lift, but on the line of Its breast. Heels of thls form funl 
shape were made and sold in small quantitles at retail in Chicago in tiie 
years 1901 to 1902, and samples hâve been produced and demonstrated bt^i'^ire- 
me. It Is raanifestly impossible that this heel could hâve the suction or ml- 
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liering qualities of the Tufford heel, nor dld the inventer attempt to obtaln 
thèse qualities by the power of suctlon or adhésion. Nerger relied prlmarlly 
on a spriug metalllc frame of the same curvature of the heel lift Imbedded 
thereln to pprform this function and to obtain a elose-fitting heel lift whlch 
would not in use gap away from the leather heel proper. Tliis metallic frame 
has latéral arms extending outwardly towards the edges, and this frame, it 
is observed, in use has a tendency to weaken and destroy the heel and to ob- 
trude through the wearing surface of the heel lift. 

I hâve examined the testimony in déposition form showing prevlous sale 
and use of the Nerger heel. Nerger ordered froiu Morgan & Wright, rubber 
nianufaoturers of Chicago, during the years 1901 and 1902, some 600 pairs of 
hcels. Thèse were peddled by him or ono or another of his sons to shoe cob- 
blers in and about Chicago. Nerger, his sons, and one or two other wit- 
nesses also testify that thèse heels gave satisfaction, adhered closely at the 
edges, did not gap away from the leather, and did not spread beyond the lea- 
ther and wore well. Glving full weight to thèse étalements, but taking this 
testimony as a whole, I am convinced that the Nerger heel lift was neither 
Buccessful nor practicable, that a liraited number only were sold, and that, 
owing to the inhérent defects thereln, it failed to meet or solve the problem of 
a désirable heel lift Nerger brought this heel lift to the attention of dif- 
férent persons in his efforts to enlist their co-operatlon in making and selling 
theni, but always without success. His invention must be regarded as a 
practical failure. 

Moreover, even If the Fergnson or Nerger heel lifts had, in practice, ac- 
coniplished the same results as the Tufford heel lift, the latter Is, in my opin- 
ion, still such an advance over the prior art thereln disclosed as would amount 
to patentable Invention. The metallic circular washer of the Fergu.son and the 
metallic spring frame with latéral arms of the Nerger heel are obvions disad- 
vantages, and the évidence shows that no rubber heel lift embodying thèse 
features la or could be successful in practice. They destroy in large part the 
resiliency of the heel, whlch is the main purpose of ail rubber heel lifts. They 
shorten the life of the heel lift, and increase the rapidity with which it 
wears out, They enhance substantially the cost of manufacture, for a heel lift 
carrying a metallic plate cannot be raolded at a single opération from one 
pièce of rubber, but must be molded in two sections, with two opérations. 

I am of opinion that complainant's patent embodies invention and was not 
antlclpated. The presumption of patentable invention fiowing from the allow- 
ance of the application and the granting of a patent by the Patent Office au- 
thorities is strengthened to an unusual degree by the actual proceedings in 
this case. During the pendency of the reissue application Ferguson and 
Nerger were both cited against it. The examiner repeatedly rejected the appli- 
cation, first because of Ferguson and Nerger patents, and later on Nerger's 
alone, and it was not until after he had seen, inspected, and demonstrated the 
Nerger and Tufford heels that he passed the application. The applieant did 
not modify or lirait his claims as a resuit of thèse repeated rejeetions and 
finally the examiner, upon further considération, admltted his error and tne 
patent was issued. In thèse circumstances, the granting of the patent carrlea 
more than the usual weight. 

Furthermore, the distinetive change in shape, form, and proportion in the 
Tufford heel lift over both the Ferguson and Nerger form is so great as in 
my opinion to amount to invention. In thèse respects it falls within the elass 
of cases of which the following are types : Faultless Rubber Co. v. Star Rubber 
Co. (C. C. A. 6) 202 Fed. 927, 121 C. C. A. 285 ; Diamond Rubber Co. v. Consoli- 
dated Rubber Co. (Grant rubber tire patent) 220 U. S. 428, 31 Sup. Ct. 444, 55 
L. Ed. 527. In addition, the acceptance by the publie and the phénoménal 
commercial success of the Tufford heel lift would, if the question of invention 
were otherwlse doubtful, carry great, if not controUing, weight. 

Defendant's contention that the reissue patent is invalid, because not for the 
same invention as was disclosed in the original, and because of undue delay in 
applying therefor, remains to be considered. Tufford's original application 
was filed July 21, 1913, and the patent thereon was issued September 15, 1914, 
The application for the reissue was filed June 22, 1915, and the patent wa.s 
granted January 11, 1916; a period, It thus appears, of only nine months in- 

260 F.— 60 
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tervened from the granting of the original to the application for the reissue 
patent. The évidence also shows that this rubber heel lift, as now manu- 
factured and sold, Is precisely the same heel lift as was orlglnally designed 
and Invented by TufCord, and that no changes hâve been made in Its shape, 
form, or proportion since the flrst samples were made up by the Miller Rubber 
Company and sold to the public. The date of thèse flrst sales was February, 
1915. In the Interval between that date and the flling of the reis'sue applica- 
tion no patents were applled for or taken out by any other person embodylng 
any of thèse features of the Tufford invention, nor dld any person In this inter- 
val manufacture or sell any heel lift of like shape, form or proportion. De- 
fendant's contention that there was undue delay In applying for the reissue, 
or that the reissue patent Is void by reason thereof, cannot be sustained. 

Defendant's contention that the reissue patent is for a new invention, not 
embodied in the original patent, is not sound. The original patent, it is true 
contained only four clalms, and thèse are the flrst four of the reissue patent. 
The latter contains six additlonal clalms, belng 5 to 10, both Inclusive. In 
the four original clalms of the original patent the main features of the Inven- 
tion hereln considered were not clalraed ; they are clalmed in the new clalms 
of the reissue patent. TufEord's original Invention, however, not only Included 
thèse features, but ail of them were set out with reasonable clearness in nis 
original spécifications. The changes made In Figure 2 of the drawings of the 
reissue patent are slight and immaterial, and scarcely perceptible to the un- 
trained eye. The additions made to the spécifications are from Unes 83 to 
105, inclusive, on the second page. An examination of thèse added Unes and 
a comparison thereof with the original does not show the introduction of 
any new Idea not disclosed in substance in the original. Thèse Unes were 
added only to bring the same out with greater clearness. 

Oriticism is also made of the statement in thèse added Unes that uniform 
pressure is exerted on the heel of a shoe when the lift Is placed on the heel and 
the convex face thereof depressed to flatten the heel lift. This Is sald to be 
untrue, and, because untrue, the patent Is Invalld. That the pressure at the 
breast corners and at the rear edge of the heel is greater than at the other 
portions of the edges is probably true. Mechanlcally it is probably necessary 
that the heel lift should be circular in shape to get an absolutely uniform 
pressure. The heel lift, however, when appUed as directed to a flat surface, 
does create the impression of producing uniform pressure. The statement 
of the application is approximately correct, and its departure from the exact 
truth Is, it seems to me, wlthout any materlal importance. 

My conclusion is that clalms 5 to 10 are not for a new invention, not dis- 
closed in the original application. AU the conditions justifying a reissue 
patent are hère présent, and none of the grounds upon whlch such patents 
hâve been held vold hâve been hère shown to exlst. Adéquate authority for 
this conclusion Is found in American Automotoneer Co. v. Porter (O. C. A. 6) 
232 Fed. 456, 146 C. C. A. 450. 

Coming to the question of infringement, the rubber heel lift sold by the 
défendant was manufactured by the Foster Kubber Company and known as 
the "cat's paw" heel lift. Défendant Is a shoe dealer in the clty of Cleveland, 
Ohlo. Immedîately upon receipt of notice from complainant of the alleged in- 
fringement, it ceased to make sales, and later retumed to the Foster Kubber 
Company such stock as it had on hand. Défendant did not, however, enter a 
disclalmer as to the charge of infringement, nor give any assurance of an In- 
tention to refrain therefrom In the future. On the other hand, the défense 
in this action was undertaken by the Foster Kubber Company, and the validity 
of complaînant's patent put in issue and complalnant put upon fuU proof 
thereof. The infringing heel lift is of a small size, corresponding to com- 
plaînant's size "k," and Is used on ladies' shoes and boots. It is an exact du- 
plicate of complaînant's heel of the same size. It ia uniformly curved on every 
cross-sectlon thereof. Its upper or concave face lies in a plane below the rear 
edge of the heel and the breast corners. It Is of uniform thickness, and has 
the same qualifies as complaînant's heel lift of the same size. In my opinion 
Infringement is fuUy shown. 

A decree wUl be entered, sustalning the validity of clalms 5 to 10, inclusive, 
of the patent, and awardlng an injunetlon, but in vlew of tbe small sales 
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and necessarily Insignificant profits made by défendant from the Infrlngementj 
an order of accounting Is not justifled and wlU not be had. In lieu of an ac- 
countiug, nominal damages of $1 are awarded, and may be included in the 
decree. 
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Patents ©=328 — Patent foe bubbeb shoiî heels infbinged. 

The Tulïord reissue patent, No. 14,049, for a rubber shoe heel, as to 
the new claiins incorporated in the reissue, lield infringed on the showing 
made for a preliminary injunction, with the exception of claim 10. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Suit in equity by the I. T. S. Rubber Company against the United 
States Rubber Company. From an order granting a preliminary in- 
junction, défendant appeals. Affirmed. 

Charles S. Jones and Livingston Gifford, both of New York City, 
for appellant. 

Charles A. Brown, of Chicago, 111., and F. O. Richey, of Elyria, 
Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This is an appeal from a preliminary injunction 
upon the same patent involved in the case decided herewith. Fetzer 

& Spies Co. V. I. T. S. Rubber Co. (No. 3268) 260 Fed. 939, C. 

C. A. . AU that is there said, and in the opinion of the District 

Court there adopted, with référence to the validity of the patent, we 
adopt for this case also. As to the points raised in this case, and not 
in that, a summarized statement of conclusions must suffice. 

1. It is said that the substance of the additional claims secured 
by reissue was asked for and refused in the original application, and 
hence that the reissue was invalid. Grand Rapids Co. v. Baker (C. 
C. A. 6) 216 Fed. 341, 132 C. C. A. 485. We do not so interpret 
the history of the original application. Tufiford's acquiescence was 
in the rejection of claims calling broadly for the concavo-convex 
form. They read exactly upon Nerger, so far as this feature is 
concerned. The reissued claims are limited to the précise distinction 
from Nerger, viz., to a lift concavo-convex in ail cross-sections. 

2. The lift indicated by the drawing of the Tufïord reissue and that 
sold by défendant in the Fetzer & Spies Case had its upper edges 
touching the plane of the superimposed heel at three points — each 
breast corner and the center of the rear. Between each of thèse 
points the upper edge was upon approximately the depending arc 
of a circle. In the form made by défendant, the edge of the breast 

@=:9For otber cases Eee same topic & KEY-NUMBER in ail Key-Numbered Dl£«st3 & Indexes 
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bas the same shape, but the upper edge of the sides and rear is ail in 
the same horizontal plane as thèse three points. Hence it is said 
that the défendant does not infringe, because the language of claim 
10 calls expressly for this three-point contact, and each of claims 
5 to 9, inclusive, contains the limiting clause "the concave upper face 
lying entirely below a plane passing through the rear upper edge and 
the breast corners of the lift," and this limitation is said to be équiv- 
alent to the one incorporated in claim 10. Claims 5 and 10 are 
quoted in the margin.^ 

The words used in claims 5 to 9 do not naturally imply this lim- 
itation. The concave upper face, towards its outside, is constantly 
rising and eventually it meets the more or less vertical outer face. 
The line where thèse two faces meet is the edge of each. It is 
obvious that every part of the concave face of defendant's lift is 
below the plane in question, excepting this very upper edge, and 
defendant's contention is substantially to the effect that the very 
edge itself must be considered a part of the face to which the claim 
refers (and, hence, that not ail of the face is belov\r this plane). This 
does not impress us as the natural meaning of the words, but, rather, 
we think it would be natural to observe the distinction between edge 
and face, and not to intend that one term should include the other. 
The only question then is whether the patent itself or the file wrap- 
per proceedings compel the inference that when Tufîord hère said 
"face" he meant to include edge. The usual rules of claim differen- 
tiation strongly tend to support our inference that the edge is not a 
part of the face. Each of claims 5 to 9, inclusive, describes the 
concave upper surface as "lying entirely below a plane passing through 
the rear upper edge and the breast corners of t'"" lift" — in each case 
in connection with other éléments of the invention, and which other 
éléments are so varied that no two of thèse claims are identical in 
form. Claim 10, after transposing the order of the words, refers to 
"the upper side and breast edges of said concave attaching face" 
lying below the plane in which the rear upper edge and breast corners 
are disposed. One claim, therefore, is characterized by a stated lo- 
cation of the entire upper face, and the others characterized by the 
same location of the upper edges. The argument that thèse two 
things cannot be considered equal, because that would make the two 
claims the same, is not conclusive, because one elsewhere calls for 
"résilient material" and the other for "nonmetallic résilient material" ; 
and though it is not easy to rest patentable distinction upon the prés- 
ence or absence of metallic reinforcement, upon the whole the compar- 

1 Olalm 5: "A heel lift of substantially non-metallic résilient material liav- 
ing its body portion of concavo-convex form on every line of cross-section, the 
concave upper face lying entirely below a plane passing through. the rear 
upper edge and the breast corners of the lift." 

Olalm 10. "A heel lift of substantially résilient material comprisiug a 
body portion, the attaching face of which is concave and the upper tread 
face convex on every line of cross-section, the rear upper edge and breast cor- 
ners of the concave attaching face of the lift being disposed in a plane above 
the upper side and breast edges of said concave attaching face." 
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ison of the claims confirms what we think the natural impression as to 
their meaning. 

We find nothing in the histor)' of the original apphcation which 
has any hearing. Neither one of thèse phrases appears. If the struc- 
ture intended to be shown by the drawing and referred to in the 
spécification as the preferred form was what we think it probably 
was — the same as is shown more perfectly in the reissue — either 
phrase was accurately descriptive. In the reissue apphcation, after 
rejection and discussions, oral and written, and amendments, claims 
5 to 10 were formulated as the resuit of the examiner's orally ex- 
pressed ideas as the proper broad statement of the invention. Thèse 
two phrases then first appeared; one of them is in five claims, and 
the other in one claim. The applicant embodied them by amend- 
ment, in substitution for what he had been trying to get. This, again, 
confirms the impression above stated. On the other hand, it appears 
that, when thèse claims were put in, the applicant inserted in the spéc- 
ification some further description. He describes his construction in 
the terms of the phrase as found in claim 5, and then, with a con- 
nective, "in other words," proceeds to describe it in the terms of the 
phrase found in claim 10. The présence of this double and declaredly 
alternative use of the two phrases présents a serious question, and 
must challenge the rightfulness of the theory that they mean différent 
things when found in the claims; but, in spite of this, we think the 
theory should be accepted. "In other words" does not necessarily 
imply exact equality. The words are often used to connect thoughts 
which are similar, but not identical, and to make them, in this case, 
a controlling déclaration of identity, would be to permit what we 
think the substance of the invention, the advance which Tufford had 
made over Nerger, to be appropriated with impunity. We will not 
unnecessarily give claims a construction leading to that resuit. 

3. Under the construction which we hâve given to claims 5 to 9, 
it is apparent that claim 10 is narrower, so far as it pertains to the 
location of the upper edge. The theory of contributory infringement 
is relied upon to justify including this claim among those sued upon. 
It is said that when the lift is attached and expanded laterally, and 
the edges of it trimmed down, as the manufacturer intends shall be 
done, it has such a shape that, if relieved from pressure, there would 
be only the three-point contact of claim 10. We cannot be satisfied 
that this is true. Of course, if the three points in question were un- 
touched by the trimming knife, and a considérable depth at the sides 
between them were removed, the resuit would follow ; but this seems 
an abnormal method of trimming and one which would not usually 
occur, and the testimony is rather gênerai and vague. It is clear that, 
if the degree of the curve upon the concave surface is the same as it 
approaches thèse three points and as it approaches the intervening 
edges (and so far as the eye can judge, this seems to be the fact), 
the trimming of equal depth ail around would leave the undistorted 
shape at the edge just what it was before. We think the présent 
proofs are insufficient to justify including this claim in the order; 
but, since it is narrower than the other s, we cannot now see that its 
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exclusion will make any substantial différence in the force of the in- 
junction or in the effect of the accounting, and, consequently, the 
costs in this court will not be affected. The court below, upon final 
hearing, will consider claim 10 under the record as it then appears, 
and without préjudice from this action. 

4. Infringement is also denied because defendant's device is said 
to be dominantly scoop-shaped, like Nerger, rather than saucer- 
shaped, like Tuft'ord. This is thought to be demonstrated by applying 
a straight edge along the line from the center of the edge of the 
breast to the central low spot on top of the lift, and observing that 
ît coïncides with the face of the rubber, and hence it is said that the 
latter must hâve hère a straight line, and so is not concave in longi- 
tudinal cross-section. We hâve some douhts about the perfection of 
this test, because a very slight pressure upon the elastic rubber would 
close any curve opening between the two. Some of defendant's 
samples appear to the eye and to the touch to be curved along this 
line. However, this is not controlling. We said, in the other case, 
that the true test of whether this was concave was to ascertain wheth- 
er, when it was disposed in the right relation to the plane of the 
bottom of the heel, placed horizontally, there was a low spot which, 
at least theoretically, would retain liquid without running eut at the 
breast. With this définition, it becomes unimportant whether the line 
which rises from this low spot to the center of the edge of the breast 
is curved or straight. The application of the suction test to defend- 
ant's samples indicates, if it does not demonstrate, that they hâve 
this central dépression on the longitudinal cross-section, which causes 
the center of the edge of the breast to tend to hug the heel, and the 
application of the same test to the Nerger samples, made in the identical 
molds which he used, discloses an absence of this quality. We must 
therefore dassify defendant's lifts with Tufïord, rather than with 
Nerger. 

The order will be affirmed. 
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Kerr, Page & Hayward, of New York City (Thomas B. Kerr and 
Parker W. Page, both of New York City, of counsel), for appellant. 

Iv. W. Southgate and O. Ellery Edwards, Jr., both of New York 
City, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The appellee has obtained an interloc- 
utory decree, in equity, granting an injunction and accounting against 
the appellant for infringement of patent No. 766,601 granted on Au- 
gust 2, 1904, to Thomas Danquard. The invention is for a manually 
or mechanically operated piano, in which the piano action proper and 
the pneumatic playing mechanism are combined in one self-contained 
structure, the working parts of which are supported within an ordinary 
piano case and may be operated manually by fingering the keyboard. 
It may also be played mechanically by the opération of pneumatics up- 
on parts moving the hammers of the piano action. It is generally 
known as a piano player, and a large industry has been established in 
manufacturing it. 

The patent in suit has been before this court and was declared valid 
and infringed in Auto Pneumatic Action Co. v. Kindler & Collins et 
al, 247 Fed. 323, 159 C. C. A. 417. The présent suit is upon claims 
26, 27, and 31, which were in issue in the case referred to, wherein 
the patent was declared valid. In that action the défendants, Kindler 
& Collins, set forth 56 alleged prior uses and some 61 patents as an 
anticipation of the patent in suit. Among thèse was the Brown player 
piano, constructed under patent No. 581,390, issued to Brown. This 
court held that Brown did not anticipate the patent in suit. In the dé- 
fense interposed in this action, the défendant in eflfect, asks for a re- 
consideration of the défense of Brown's patent as an anticipation, 
and has endeavored to amplify its proof, with the hope that it now 
demonstrates that Brown's patent was an anticipation of the patent in 
suit; and, further, it has offered as an additional part of the prior 
art the French patent to Thibouville-Lamy. It will only be necessary 
for us to consider the eflfect of this amplification of proof, together 
with what is urged in the présent argument, and also the effect, if 
any, as part of the prior art, of the introduction of the French patent 
to Thibouville-Lamy. 

The main problem of the manually played piano was the arrange- 
ment of sounding boards, frame, strings, and scale to obtain harmoni- 
ous acoustic properties and the perfection of the piano action; that 
is, the operating mechanism between each key and hammer. As we 
look at the piano action to-day, it comprises a very complicated Sys- 
tem of levers, cords, strings, and dampers balanced and accurately 
positioned, and so disposed that when a key is depressed, the damper 
will be raised f rom the string, the hammer thrown with a quick action 
against the string, and then quickly pulled away from in contact with 
the string, and the parts being further arranged so that, when the 
finger is raised from the key, the parts will assume their normal posi- 
tion and the damper will stop the vibration of the string. The piano 
action is comprised, in main part, of a rod called the manual abstract. 
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carried by a pivoted link and extending upwardly above the inner end 
of the key, which rod is pivoted to a wippen, which in turn carries a 
pivoted jack or trigger, which engages the butt of the hammer. The 
inner end of the wippen opérâtes in a System of levers, which controls 
the action of the dampers, and its outer end carries a wire and cord to 
cause the hammer to rebound quickly, and a cushion for catching the 
rebound. Ey depressing a key of the piano, a hammer will strike and 
vibrate the string and play the note. 

In the apparatus of the patent in suit, the striker is slotted so as 
to get an elastic action between the pneumatic and the action. The 
patent touches the connection between the exhaust bellows and the 
piano action and the intégration of ail the parts into one unital struc- 
ture, which may be moved into and out of the piano case without any 
reorganization of its parts. An important feature is the upright rod 
or abstract, which, through the médiation of a pivoted pièce of wood, 
referred to as a stricker, directly touches and moves the wippew of 
the piano action when the bellows is collapsed by a vacuum. By its 
construction, when the mechanical attachment is not in opération, the 
piano itself may be played as though the player was not attached, and 
this without any effect upon its tone. 

The problem which this inventor solved was to incorporate the me- 
chanically playing mechanism directly in the piano case itself and leave 
the keys in position, and uncover them, so that the piano can be played 
manually in the ordinary way and mechanically by operating the player 
mechanism. That he has succeeded is evidenced by the phénoménal 
success manufacturers hâve had under the Danquard invention. 

At the trial below, Brown's relation of the manufacturer of piano 
players, and the resuit of the effort to manufacture and sell pianos 
made under the Brown patent, is given in considérable détail ; but the 
resuit does warrant the conclusion that pianos made under the Brown 
patent were not successful, and they did not meet the demands of the 
trade. In the Brown structure, extending down from the pneumatics, 
are wire pullers on their bottom ends, which wires fit loosely into slots 
in brackets or to the keys. There is a separate angle lever on each 
manual abstract or piano key. Brown's mechanism could be removed 
and replaced as a unit, but replacement was an extremely difficult mat- 
ter, for it involved the correct insertion of the ends of the wire puUeys, 
65 in number, into the slots of the angle levers ; and, while this could 
be accomplished, the difficulty was the fact that the installation of the 
player mechanism destroyed the touch of the piano action. The angle 
lever will aflfect the touch, for it adds weight. The manual abstract 
is a hght vertically extending strip of wood, and there is difficulty in 
attaching thèse angle levers thereto, as they hâve to receive ail the 
blows of the pneumatics when the instrument is playing mechanically. 
The touch will be afïected by the fact that the angle levers hâve to 
slide on the wires when the piano is played manually. The patent says : 

"In case the keyboard Is played manually, the dépression of the keys at 
their front ends will free the buttons on their rear ends, raise the abstract to 
operate the hammer, and the angle lever wlU slide loosely on the pin without 
moving the same." 



AUTO PNEDMATIC ACTION CO. V. OTTO HIGEL CO. 95.'5 

(260 P.) 

There is also the danger of the wires being bent or rusted, and if tîiis 
should occur to the least degree, the dépression of the key might be 
impossible or gravely interfered with. If the player action should be 
taken out and put back, or if it should be attempted to handle the 
player action as a unit, it would be inévitable that some of thèse 65 
wires would become bent. 

Brown modified the action from that provided in the patent. In- 
stead of putting the angle levers on the manual abstracts, the middle 
levers are carried by the lower ends of the manual abstracts, and are 
extended and made in the form of what is now called the boot jacks; 
but still the wires extend through the slots in thèse boot jacks, and 
when the action was put in place they had to slide therein during the 
manual playing, and this construction likewise spoiled the touch of the 
piano, particularly if die wires should be a Httle bent, so that they would 
not be perfectly safe. This would afford frictional interférence to the 
playing of the key, and also frictional résistance against the rebound 
of the liammer, so that the quick répétition of the key would be diffi- 
cult in actual playing, and would likewise give a lack of uniformity of 
touch throughout the entire keyboard. To attempt to get the modified 
device to operate properly, a séries of stops were arranged as part 
of the piano above thèse boot jack levers. When the piano is as- 
sembled, they are inaccessible, and to adjust the same the player action 
has to be taken out, and an adjustment of mechanical playing cannot 
be made, as the mechanical mechanism is not in place. Thèse stops 
not only come into action when the piano is playing mechanically, but 
they are operative when the piano is played -manually by depressing 
the keys. They added another compHcation, and tended to spoil the 
touch of the piano keys, because they interfered with the action of 
the stops upon the front end of the keys. Thèse were the reasons why 
the Brown modified structure was not successful or desired in the 
trade, We find nothing in this additional or amplification of the proof 
to warrant a change of the court's conclusion, in the Kindler Case, 
that the Brown patent did not anticipate the patent in suit. 

The French patent was an efïort to do away with the cabinet, and 
this the patentée states. There the inventor removes the front of the 
casing, the keyboard, and the keys of a manually operated piano. He 
removes the abstracts and supporting levers, and attaches a player 
mechanism solidly built into a new shaped casing. The player mechan- 
ism comprises a séries of folding jointed leaves which are progrès 
sively carried across the front of the casing and which leaves trip 
little levers. This crosswise arrangement is necessary, owing to the 
length of the mechanism it takes to manipulate thèse folding card- 
board leaves. By this construction there is built an auto piano with- 
out a keyboard, for the keyboard and keys hâve been entirely re- 
moved and the piano action has been mutilated ; that is, the abstracts, 
supporting levers, and rail are removed to get the bellows and pneu- 
matics in place in front of the strings below the piano action. It is 
not known what efïect it would hâve upon the touch, for that is re- 
moved. 
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The appellant, however, insists that there might be rebuilt Tteys and 
keyboard in front of the actions, and thus retain the capability of man- 
ual playing, and therefore anticipate the patent in suit. The évidence 
does not warrant a finding that this could be done practically and 
that it would be operative. There is nothing to support the lower ends 
of the assumed manual abstracts. If they are spaced to be attached 
to the keys, the action will be ripped to pièces, if it were attempted to 
remove the supplemental casing. At any rate, it could not anticipate 
the Danquard, nor the clairas hère in suit. The stmcture bas no grip 
devices adapted for removal together f rom the instrument case. It bas 
no tracker and niusic sheet rolls, as provided in claims 26 and 27, and 
there are no adjustable stops regulating the movement of the action by 
the pneumatics and strikers, as stated in daim 27. 

We think that this patent adds nothing new to the prior art over that 
which was previously considered by this court in the Kindler Case, and 
that it does not anticipate the patent in suit. 

The only other patent which we deem it necessary to consider is 
that of the Gulbransen device. There the piano action abstracts were 
provided with angle levers, which, instead of being operated by pullers, 
were engaged by arms or wings attached to the undemeath sides of 
the movable levers of the pneumatics. The efforts of Gulbransen to 
successfully manufacture any development of this idea bave failed. 
Gulbransen says that, "while bis construction is différent, the prin- 
ciple is the same as that of the Brown patent," and the appellant bas 
argued that it is a development of the Brown patent. It bas no pins 
with buttons to pull up through brackets attached to the abstracts or 
keys as Brown has. In the Gulbransen structure, brackets were at- 
tached to the piano abstracts, and thèse brackets were engaged directly 
by wings or projections from the pneumatics and there were no pull- 
ers. Its nonsuccess resulted. A difficulty he 'was unable to overcome 
was in attaching thèse brackets to the abstracts. The attachments 
varied in weight, and, even if properly balanced by loading each of the 
three keys differently, the opération of each of the three adjacent keys 
would be différent ; the touch of the piano was spoiled, because it is 
essential to the touch of the piano that the opération of ail of the 
keys on action would be exactiy the same. Gulbransen tried for 11 
years to make a practical device, and has not been successful. 

We think the new évidence, or amplification of the old, adds nothing 
to that which has been previously considered. 

Decree afïirmed. 
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PAIGE V. BEOWN et aL 
(District Court, B. D. Pennsylvanla. October 31, 1919.) 

No. 1791. 

1. Patents i@=»328 — iNFEiNaEMBNT or mechanism foe makino bifocal 

LENSES. 

The Palge patent, No. 1,260,022, for mechanlsm for making bifocal 
lenses, held not infringed. 

2. Patents <S=>241 — Infbingement by machine capable or beachinq same 

EESULT. 

That a machine of a différent type from that of a patent Is adaptable 
for use as the patented type does not establish Infringement, in the ab- 
sence of évidence that it has been or was intended to be so used. 

In Equity. Suit by Arthur E. Paige against Andrew V. Brown and 
Mary E. Brown, trading as D. V. Brown. On final hearing. Decree 
for défendants. 

Arthur E. Paige, of Philadelphia, Fa., in pro. per. 

Harrison F. Lyman, of Boston, Mass., Joseph C. Fraley, of Phila- 
delphia, Pa., and Fish, Richardson, Herrick & Neave, of Boston, Mass., 
for défendants. 

DICKINSON, District Judge. The plaintiff is influenced naturally, 
and indeed necessarily, by a situation which has no evidential value 
and is not very clearly reflected by the évidence. It is, however, this : 
He had negotiated and reached an agreement, and had tentatively made 
it, with one of the counsel (none of the présent counsel however) for 
the défendants. By this agreement, if défendants had made it, the de- 
fendants would hâve used plaintiflf's machine under a license and upon 
terms accepted by both parties. We make no finding of this fact, be- 
cause there is no évidence of it in the cause, and in the nature of 
things could not be. Without intending any play upon words, al- 
though there is no évidence of it in the record, it is none the less évi- 
dent that the plaintifï dealt with the défendants in the reasonable ex- 
pectation that some such agreement would be made. It was not made, 
and of course the défendants were within their légal rights in re- 
fusing to make a conlract, no matter how far (short of an agreement) 
the negotiations had been carried. We hâve no thought of criticism 
of the défendants in mind. The to-be-expected effect of this and other 
things, however, was to make the plaintifï suspicious of the défend- 
ants, and, when he found they had put out what is known to this rec- 
ord as défendants' machine, he drew his own inferences of the motives 
and conduct of the défendants in doing whatever they did. His in- 
ference, as again to be expected, was that, instead of buying from him, 
they had taken the inventive ideas, which were his property, and which 
he had brought to them, and had designed a machine which was the 
équivalent of his machine, but had cleverly constructed it so that the 
principles of its construction would seem to difïer from the principles 
on which his machine was made to operate. 

ig=3Foi other cases eee same topic & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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This attitude and state of mind of the plaintiff, coupled with Ù\q 
other feature of the case, that he has himself conducted the trial with- 
out the assistance of counsel, has added to the difficulties of the trial 
judge. Being in the state of mind in which he was, it yvas impossible 
to keep down the expression of the feeling of injustice donc him, 
with which he was filled, and although at ail times he was careful to 
exclude, so far as possible, opposing counsel from incrimination (and 
the plaintifï and opposing counsel are to be commended for the dig- 
nity and courtesy which they hâve displayed throughout the trial), it 
was again impossible for the défendants to refrain from angry retort 
and récriminations. So far as could be done, thèse by suggestion and 
ruling hâve been kept out of the record. It is one of the duties of 
a trial judge to get into sympathy with each party to a controversy, so 
as to understand his attitude and through this his point of view. We 
in conséquence, feel toward the plaintifï this measure of sympathy, 
even when we do not share his suspicions. 

• The trial of this cause, largely for the reason intimated, has taken 
a very wide range, and the discussion an even wider one. Many is- 
sues hâve been raised which ordinarily would call for discussion and 
length of discussion. The record is very voluminous, and as the ar- 
gument was held some time after the trial, and time had to be given 
to prépare paper books, this necessitated taking the time to go over 
the entire record. We felt the duty of doing this, because the first im- 
pression received was that the one issue of inf ringement was the con- 
trolling issue in the cause, and none other need be considered. Before 
adhering to this first view, we felt that we should review the whole 
case, and this we hâve done. The resuit is our first impression is 
confirmed. 

We state the conclusions reached with some diffidence, because 
they involve wholly a mechanical construction with its principles of 
mechanical opération. There is a type of mind which, if not wholly 
devoid of mechanical ideas, does not take kindly to them, and com- 
prehends them with difficulty, and is without that power of imagina- 
tion which, given the idea, at once constructs a machine embodying 
and applying it. To get the point upon which this case is ruled, we 
need to know only two types of machines with which this case con- 
cerns itself. 

The machines with which we are concerned are mechanisms for 
shaping ophthalmic glasses. The letters patent are No. 1,260,022, bear- 
ing date March 19, 1918, and relating back to an original application 
filed March 4, 1915, and carrying the sériai number 12,028. The 
original application was divided, and the application upon which the 
grant of letters was made was filed July 4, 1917, and bears the sériai 
number 178,523. 

To enable one unfamiliar with the art to get an intelligent grasp of 
the question of infringement involved, a number of gênerai conditions 
and principles affecting the art must be understood. The motive (aside 
from the commercial one and entering into this) which induces the 
effort to promote the art is to provide artificial aids to and means for 
correcting defects in human vision. Thèse objects are accomplished by 
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interposing between the eye and the objective of vision a transparent 
glass lens, to which bas been given the proper form of surface. Gen- 
erally classified, thèse forms are spherical, cylindrical, and toric. As 
the objective of vision may be near to or remote from the observer, 
we hâve the classification of near sight and far sight. This brings to 
those concerned v^^ith the development of the art, as one feature of 
the problem presented to them, the necessity of the convenience of pro- 
viding for near sight and far sight in one glass or lens. A very com- 
mon defect in vision is astigmatism, a correction for which must also 
be provided through and by the forming of the lens. The ultimate end 
to be reached by making glass adapted to the use of the individual user 
can be reached only through and by calling in the aid of the knowledge 
and skill of the oculist and predetermining the kind of glasses re- 
quired. Out of this has grown the practice of making glasses to con- 
form to prescription. 

The gênerai methods of the art are to first form the glass into plates 
of a convenient size and mold them into a rough similitude of the form 
they are finally intended to be given. They are then called "blanks." 
The glass is then, by grinding,' made to assume common prescribed 
forms, at least approximately adapted to différent desired uses. The 
lenses in this form are sold to opticians, who grind them to conform 
to what has been prescribed for the individual who is to use them. 
This art, as every other, has its own nomenclature. Those engaged 
in supplying lenses to the opticians are called manufacturers of lenses. 
The most generic term applied to the process of perfecting lenses is 
"surfacing," although "grinding" is also a term employed. Shop terms 
are employed to designate différent steps of the process, and we hâve 
rough grinding, surface grinding, and polishing. To enable the user 
of glasses to look at objects near at hand, or at distant objects, or 
those intermediately placed, without changing his glasses to accord 
with the distance, he is given what are really two glasses in one. In 
the common phrase, when he looks through one part of the glass there 
is one focus, and when he looks through another part of the glass 
there is another focus. Devices enabling him to do this hâve been 
successively, and perhaps in merit progressively, brought into use. 

The means of meeting the relatively simple problem of providing 
what are commonly called reading and distance lenses in the same glass 
may be used as an illustration of the différent devices to which re- 
sort has been made, They are common in the respect that the reading 
lens is placed in the lower part of the glass. One device is to form 
the surface of the glass as a distance glass, and then above its lower 
edge to attach upon it a circle or segment of glass, the surface form or 
composition of which makes of it a reading glass. Another device is 
to eut out of this distance glass, in a like part of the glass, a circle or 
segment, and insert in this aperture another glass, which is fused with 
the distance glass, and forms in itself the reading glass. This malce 
of glasses or spectacles is known by the trade-name of "Kryptoc." 

Another device or method, and the one with which we are more 
particularly concerned, is to take one pièce of glass, grind the upper 
portion into a surface form which will make of it a distance glass, and 
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grind the remaining portion, corresponding to the circle or segment 
before mentioned, into a surface form which will make of it a reading 
glass; the ridge formed by the meeting line being so disposed as, so 
far as it is possible, to minimize its efïect as an obstruction of vision. 

Ali thèse glasses hâve a common purpose and a common character, 
in that they are bifocal. They are designated in the art, and in the 
trade which follows the art, by appropriate names. One part of the 
art concerns itself with the makîng of means or mechanisms for doing 
what is above described as necessary to be done in giving to glasses, 
which reach the customer, their final form. 

The principle of opération by which the surface of a glass is made 
to take a prescribed form is interesting to one who is a novice in the 
art. There are two principles of opération, either of which may be 
employed. One is known as the lap tool method, and the other as the 
ring tool. The opération by which each of thèse principles is brought 
into play, in the gênerai use of it, is as follows: 

The glass, the surface of which is to be ground into a shape, is 
brought into a closely approximated contact with the abrasive tool, 
with emery or other abrasive substance interposed, so as to make con- 
tact. The grinding power is supplied by having the tool attached to a 
revolving spindle, and the glass attached to a like tool, which is also 
revolved. The grinding tool and the glass to be ground must of course 
be kept in contact, notwithstanding the recession caused by the grind- 
ing of the glass and the wear of the tool. A method, although not a 
practical way of doing this, would be by successive manual adjustments 
from time to time as the progress of the opération called for them. 
Another method would be by providing some mechanism by which the 
glass and tool would be automatically kept in contact and adjust them- 
selves to the proper relation as the work progressed. Another method 
would be to provide for such automatic adjustment required because of 
the recession of the surface of the glass, and manually readjust the tool 
when necessary because of its recession through wear. 

Whatever method is employed, it is obvions that the mechanism 
must be so constructed as that the tool is made movable, so that it may 
approach the glass, or the glass be made to approach the tool, or both 
be capable of such advances. This brings in, at least theoretically, pos- 
sible variations. The tool-carrying mechanism may be made rigid, 
and the glass-carrying mechanism thus movable, or thèse capabilities 
may be reversed, or both may be made movable. 

There is also a différence, as before stated, in the tools used and in 
the principle upon which they operate. By the lap tool method the 
tool employed must hâve the form prescribed for the glass to be 
ground, because the form of the tool détermines the form of glass 
surface produced. Reduced to its simplest statement, this process and 
method involves nothing more than bringing the glass into abrasing 
contact with the tool through the médium of emery or other grinding 
material. If the instruments employed in this process are conceived 
of as a tool having, for illustration, a concave, spherical face, and a 
pièce of glass, together with emery or other abrasive material in prop- 
er placement, and the glass is rubbed upon the tool, or the tool upon the 
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glass, or both, and the pressure is applied, so that it may affect equally 
every part of the concave surface of the tool, the glass will take a 
convex form, exactly corresponding in reverse to the form of the sur- 
face of the tool. 

It is clear that by this method the tool and glass cannot be held in 
any fixed relation with respect to the point or Une of contact being 
indicated by the angle formed by the intersection of the axis of ro- 
tation of the tool and glass, respectively, but the tool and glass must 
be left theoretically and practically, as nearly so as possible, free to 
change such relation at any and ail times. 

A corollary proposition is that a différent tool must be employed to 
grind when the surface to be ground is différent. By the ring tool 
method this latter proposition does not hold good, and the same tooJ 
may be made to grind a surface of any prescribed curvature. This 
is because the form of the surface ground is controlled by the opér- 
ation of a wholly différent principle. The principle is this : 

That when the line of the axis of rotation of the tool is disposed at 
an angle to the line of the axis of rotation of the glass, the form of 
the spherical surface generated is determined and measured as a spher- 
ical surface corresponding to a sphère, the radius of which is exactly 
equal to the distance from the point at which the line of thèse axes, if 
produced, would intersect, to the surface to be ground. The corollary 
proposition flows from this that the relation between the lines of 
thèse axes must be predetermined, so as to resuit in the prescribed 
form of surface, and must be kept theoretically, absolutely, and prac- 
tically, as nearly as possible, fixed and rlgid. 

A further necessity of the use of thèse methods is that the parts of 
the mechanism required to be adjusted to différent uses must be ad- 
justable so that, for illustration, thèse axial lines may be concentric, 
hiay be eccentric but parallel (in which case a plane surface would be 
produced) or disposed at an angle by which a predetermined cui-ved 
surface may be produced. 

There may be another différent or alternative feature of the opéra- 
tion of the tool, in that the line of the axis of the tool may be disposed 
of at an angle with the Une of the axis of rotation of the spindle to 
which the tool is attached, so as to impart a planetary movement where 
the tool and glass corne in contact. In such cases the contact of tool 
and surface is not a point contact, but a line contact. By the ring 
tool method the desired concavity or convexity is secured by the axial 
intersection referred to being above or below the surface to be ground. 

The inclusion of the number of différent features which are given to 
mechanisms of the gênerai kind indicated brings into the make-up of 
thèse mechanisms a complexity which is confusing to minds untrained 
to the réception of ideas of mechanical construction. 

[1] With the State of the art, such as above generally described, the 
plaintiff made his first application for letters patent. The novel, use- 
ful idea, upon which he claimed to hâve come, he describes in his ap- 
plication as an "improvement in mechanisms for making bi focal lenses." 
What he had in mind evidently was the construction of a mechanism 
which would produce curved surfaces and especially and more par- 
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ticularly two diiïering ones on the same glass, so related to each other 
ihat they would adjoin in the sensé that the one would begin where 
the other left off, and each would carry the curvature pecuHar to it 
up to the junction line, thereby sharply defining it. In this statement 
we hâve paraphrased the language of the application. 

Another thought is that the opération o£ this mechanism takes in the 
expédient o£ grinding out of one pièce of glass two bifocal lenses at 
the same time. This is accomplished by holding the glass to be ground 
in such manner that what becomes the minor area in one of the two 
lenses when ground is next to what becomes the minor area in the 
other lens when ground, and thèse minor areas are between what be- 
come the respective major areas of the lenses when ground. The grind- 
ing is accomplished by having as part of the means by which the grind- 
ing is donc a tool which has an annular abrading surface, the line 
of contact movement between which and the glass is transverse. A 
sharply defined junction line between tthe minor and major areas of 
each lens is obtained by having the glass ground in a direction oblique- 
ly transverse to this line. This obliqueness is brought about by hav- 
ing the axial lines of rotation of the glass and the tool disposed to 
each other so as, if produced, to form an angle. In the grinding of 
the minor areas this axial relation is preferably maintained; but in 
the grinding of the major areas, in order to reduce the danger of the 
scratching of the glass the abrading material which travels with the 
tool should be moved crisscross of the movement of the abrading ma- 
terial which travels with the glass. 

Another thought is to hâve the mechanism so adjustable as to afford 
the advantage of capacity to make compensation for the wear of the 
tool. 

The daim is advanced that a conoidal shaped lap may be made to 
produce a spherical surface of the radius of curvature corresponding 
to the transverse curvature of the tool (without regard to its circum- 
ferential curvature), and to the extent to which use increases the 
convexity of the lap the line of contact may be shifted, so the spher- 
ical curvature may be changed from one which corresponds to the 
first radius of the curvature of the lap to the one which corresponds 
to the less radius. The limitation of this adjustment is controlled by 
the présence of the minor lens areas. 

The claim of invention is for an "improvement in surfacing mech- 
anisms." The mechanism claimed to hâve been invented is generally 
described as one so constructed and adjustable as to accomplish aîl 
the results bef ore described which are gained when the ring tool method 
is employed, and, with one exception, ail the features thus generally 
described, and as particularly described and illustrated in the draw- 
ings, call for a mechanism to be operated upon the ring tool principle. 

The exception referred to is the modified arrangement by which 
the movement of the tool with respect to the glass may be planetary. 
This arrangement is illustrated in Fig. VII. 

We need, because of this and the principle of opération of défend- 
ants' machine, inquire no further into that branch of this art, which 
concerns itself with the construction of machines, than to get firmly 
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into our minds this distinction between the two methods, known as the 
]ap and the ring tool. The essential, or at least one essential, différ- 
ence and distinction is this freedom of movement or "wabble" in the 
lap tool method, and this fixity of relation in the ring tool. 

The défense to the charge of infringement is broadly stated that 
the plaintiff's machine belongs to the one class and the défendants' 
to the other. The reply is that this gênerai character of défendants' 
machine is assumed for the sole purpose of escaping the charge of 
infringement, and that it is so constructed that by manipulation it can 
be and is intended to be operated as is that of plaintiff. To demonstrate 
this the plaintiff has shown how this, as he claims, may, and, as he 
charges, is intended to, be done. 

The moment we get beyond this finding of infringement, and seek 
to follow the parties in their further controversies, we are lost in a 
maze, as well as multitude, of issues, the discussion of which is well- 
nigh interminable. We hâve given up in despair the attempt to ad- 
equately state, much less discuss, them. For this reason we content 
ourselves with a finding upon this question. 

[2] We are not wholly sure that we are doing full justice to plain- 
tiff's position in the view of it which we hâve taken, due to a fail- 
ure to grasp the thought with which the plaintiff has met this défense 
of a déniai of infringement ; but it seems to come down to this : That 
the défendants' machine may readily and easily be changed from the 
type to which it in the first instance belongs to the type to which plain- 
tiff's machine belongs. More than this possibility, or even adaptability, 
of use is required to establish infringement. Infringement is a fact, 
not an abstraction or a possibility. We are referring to the stop 
mechanism of which so much has been said. Whitney v. New York, 
243 Fed. 180, 156 C. C. A. 46. 

Plaintiff, of course, appréciâtes this, and seeks to hâve added to a 
finding of adaptability the further finding of an intent and purpose to 
hâve the infringing machine so used. This would bring the présent 
case within the principle recognized in Henry v. Dick, 224 U. S. 1, 32 
Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880. 

Such intent and purpose, if it existed, would certainly bear fruit in 
such infringing use. Until some one has infringed, such intent and 
purpose, if it could be established, remains an intent to infringe, and 
is not an actual infringement, and clearly, in the absence of a con- 
fession, no finding of an intent to do a thing which it is averred can 
readily be done, which there has been ample time to do, would be jus- 
tified, in the absence of évidence that the thing had been done. At ail 
events, no injunction is ever awarded on the mère showing that the 
thing to be prohibited is within the power of the défendant to do, and 
this is emphatically so when there has been ample time and opportunity 
for him to act, and he has so far refrained, and still more emphatically 
is this so when the doing of the thing is something for which the 
défendant may be called upon to respond in damages, and money dam- 
age is the sole injury which plaintiff suffers. 

This explanation should be given, in order that some of the fore- 
going statements may be intelligible. The défendants of record in 
260 F.— 61 
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the case compose a firm doing business in Philadelphia. The machine 
alleged to be an infringement of plaintiff's machine is made by the 
American Optical Company of Southbridge, Mass. The latter com- 
pany conducted the défense, and took upon itself the whole burden 
of the défense, so that the case was tried as if the Optical Company 
had been the défendant. The distinction between the nominal de- 
fendants and the real défendant, by the stipulation of the parties, has 
no significance. It is mentioned, as before stated, merely to explain 
why it is that the défendants are treated as if they had made the 
inf ringing machine. 

We find against the plaintiflf, on the ground that défendants bave 
not infringed, and dismiss the bill solely on this ground, with costs to 
plaintiflf. 

We will follow the practice in this case of not now dismissing the 
bill, but granting leave to parties to submit a formai decree to this ef- 
fect. This is done, so that the date of decree may be a definite one. 



OHUEOHWAED INTERNATIONAL STEEL CO. v. BETHLEHEM STEEL 
CO. (CARNEGIE STEEL CO., Intervener). 

(District Court, E. D. Peonsylvania. October 30, 1919.) 

No. 1491. 

1. R&LEASE <S=»33 — SCOPE OF ACQUITTANCE FOK INFBINGEMBNT. 

An acqulttance given one company for infringement of patent in manu- 
facturlng and selling up to a certain quantity construed as also acquitting 
its licensees and vendeea. 

2. Patents <S=3l29 — ^Attack on validitt by licensee. 

Validity of a patent may not be questioned by one asserting Itcense to 
operate under it. 

3. Trial i©=»387(3) — Ruling on question not mateeial to case not neoes- 

SAKY. 

Whether a défendant, setting up a license to make up to a certain 
quantity under a patent, may as to tlie excess deny validity of the patent, 
will not be decided ; it not being esseutial to a décision of the cause, and 
plaintifC not asking that the case be ruled on that point, but merely char- 
acterizing defendant's position as advanced with 111 grâce. 

4. Patents <®=>49 — Evidence or utility. 

That a patented process for manufacturing steel was used, and that a 
large manufacturer, through its otBcers, having the fuUest knowledge of 
the science and art and having at their command the best experts, paid 
a large sum for infringement and right to use, is strong évidence of 
utility. 

5. Patents iS=»45 — Lettebs patent sufficient évidence to show validity 

as against olaim of no advance on priob aet. 

Letters patent, pertaining to a most important art, are prima facie évi- 
dence sufficient, in the absence of controUing évidence to the contrary, to 
support a finding of validity against a claim of no advancement on what 
was within the common knowledge pf ail famillar with the metallurglcal 
science. 

In Equity. Bill by the Churchward International Steel Company 
against the Bethlehem Steel Company; the Carnegie Steel Company 

^=>For other cases see same topio & KBY-NUMBBR in aU Key-Numbereû Dlgeets * Indexes 
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Intervening as a défendant. Sur trial hearing on bill, answer, and 
proofs in suit for infringement of letters patent Nos. 845,756 and 868,- 
327. Decree for plaintiff. 
Sec, also, 233 Fed. 322. 

Charles H. Duell, Frédéric P. Warfield, and Holland S. Duell, ail 
of New York City, for" plaintiff. 

Fraley & Paul, of Philadelphia, Pa., and Charles Neave and Clarence 
D. Kerr, both of New York City, for défendant. 

R. V. Lindabury, of Newark, N. ]., Henry P. Brown, of Philadel- 
phia, Pa., and D. Anthony Usina, of New York City, for intervener 

DICKINSON, District Judge. In view of the interval between the 
commencement of this suit and the final hearing, it may be well to say 
a word in explanation, if not in justification, of the delayed trial of 
the cause. The bill was filed October 29, 1915, and was ready to be 
heard May 28, 1917. The complaint involves a charge of trespass up- 
on the claimed patent rights of the plaintiff in the making of what are 
termed alloyed steels. The métal was made in part for the use of the 
United States, and the question arose of whether the rights of the 
plaintiff could be asserted in the manner sought to be asserted for such 
use of the patented product. The very question, or the gênerai ques- 
tion involving it, which thus arose in the cause, was then before, or 
about to be presented, to the Suprême Court of the United States for 
détermination. It was thought well, in view of this, to defer the trial 
of this cause until that question was determined, in the hope that when 
it was determined the parties would be able to adjust their différences. 
This has proven to be a "hope deferred," because, although the sug- 
gested question has been determined, it has not disposed of the cause, 
and it cornes now before the court upon final hearing. Marconi v. 
Simon, 246 U. S. 46, 38 Sup. Ct. 275, 62 L. Ed. 568 ; Cramp v. Cur- 
tis, 246 U. S. 28, 38 Sup. Ct. 271, 62 L. Ed. 560. 

In the view of counsel the foUowing questions are involved: 

(1) What effect the dealings between the plaintiff and the Carnegie 
Steel Company, the intervening défendant, and the agreements en- 
tered into between them, has upon the right of the plaintiff to recover 
against the Bethlehem Steel Company, défendant, for what would oth- 
erwise be a trespass upon the plaintifï's patent rights. 

(2) Whether the interposition of the claim to a license or release of 
damages prevents the défendant from questioning the validity of the 
plaintiff's rights. 

(3) The utility of the thing patented and the (in other respects) 
validity of the patents in view of the state of the art and of the accom- 
plishments and practices of steel makers at the time the patentée de- 
veloped the combination which enters into bis make of metals; the 
question involving also what contribution the patentée had made to 
the art and the question of double patenting. 

The suggested questions 1 and 2 arose out of this state of facts: 

The plaintiff owned or controlled, not merely the letters patent hère 

directly involved, but also patents which had been issued in other 

countries. The Carnegie Steel Company was charged by the plaintiff 

with a trespass upon the proprietary rights given by the United States 
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patents. This charge of trespass was withdrawn in pursuance of an 
agreement entered into between the plaintiff and the Carnegie Compa- 
ny, which was reduced to writing and executed by the parties to it. 
The considération moving to the plaintiff was the payment of the sub- 
stantial sum of $275,000, for which the Carnegie Company was given 
an acquittance of ail claims of damages or otherwise for any trespass 
in this respect upon the rights of the plaintiff of which the Carnegie 
Company may hâve been guilty. The Carnegie Company was further 
given a license to operate under the foreign patents of the plaintiff, 
and the still further right to operate under the United States patents ; 
such latter opération to be limited to the production of war materials. 

It should be interpolated hère, to make clear the scope of the sub- 
ject-matter of the agreement, that the Carnegie Company had net 
merely manufactured and used what was averred to be an infraction 
of plaintiff's patent rights, but they had sold to others, who had them- 
selves used, so that there was the charge of infringement, both direct 
and contributory. The acquittance was in conséquence extended to in- 
clude the licensees and vendees of the Carnegie Company. 

This agreement has been set up directly by the Carnegie Steel Com- 
pany as an intervening défendant interested in the cause, for the rea- 
son that it had warranted to its vendees and licensees the right to make, 
vend, and use that with which the Carnegie Company supplied them 
and had authorized them to make. The agreement is also set up as 
a bar by the Bethlehem Steel Company on the several théories which, 
for the purpose of the présentation of the question now being made, 
it is unnecessary to further set forth. 

On the other hand, the doctrine is invoked by the plaintiff in support 
of its patent rights that the validity of a patent cannot be questioned 
by one who is operating under it through a license from the patentée. 
Hence it is that questions 1 and 2 arose. An attempt was made (now 
abandoned) to reform the agreement thus pleaded, by rewriting it, so 
as to expressly except out of its provisions the Bethlehem Steel Com- 
pany and other companies. 

It is conceded, as we further understand it, that this branch of the 
défense is limited to 600 tons of the total tonnage which is complain- 
ed of by the plaintiff as a trespass upon its rights. If this release, 
license, or agreement, whatever it may be termed, opérâtes to prevent 
the plaintiff from being successful in the assertion of its complaint, 
this branch of the défense is limited to this 600 tons. It leaves, how- 
ever, of course, in the case the effect of such a défense upon the other 
question of whether the défendants are free to attack the validity of 
the patents. 

[ 1 ] We do not deem it necessary to do more than state the conclu- 
sion reached with respect to this défense, so far as it is a défense. 
The attempt to rewrite the agreement having been abandoned, we must 
construe the agreement as it is written, and the construction given it is 
that it opérâtes to acquit, not merely the Carnegie Steel Company, but 
the Bethlehem Steel Company of ail right of recovery with respect to 
thèse 600 tons. 
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[2] So far as the effect of the pleading of this release or license 
affects the other question of the right of the lessee or Ucensee to at- 
tack tbe validity of patent rights, of which the Carnegie Steel Com- 
pany are pro tanto asserting themselves to be owners, we are further 
of opinion that that company is within the doctrine invoked, and as a 
conséquence cannot be permitted to be heard to deny vahdity. 

[3] This leaves in that branch of the case only the question of 
whether the Bethlehem Steel Company is also within the application of 
the same doctrine. Inasmuch as the Bethlehem Steel Company, in as- 
serting the rights of the Carnegie Steel Company, has made use of the 
paper referred to as a mantle of protection, it was urged at the argu- 
ment at bar, on behalf of the plaintifï, that it must be visited with ail 
the conséquences of shielding itself under such protection. This was 
met by the Bethlehem Steel Company with the assertion that the defi- 
nite ruling has been made that it may set up the défense of such a re- 
lease or such a license without prejudicing its right to attack the valid- 
ity of the patents, when charged by the patentée with an independent 
trespass by the Bethlehem Steel Company upon the patent rights as- 
serted. 

The case of Symington v. National (D. C.) 257 Fed. 564, and others, 
are cited as décisive of this question. It is to be observed that the 
Symington Case and the supporting rulings quoted in the opinion in 
that case plant the ruling made upon a fact situation which does not 
hère exist. 

The cases relied upon présent the question of whether a défend- 
ant, who has açcepted a license to manufacture one thing, which is 
asserted by the licensor to be within the claims of his patent, is es- 
topped from making another and différent thing merely because this 
second thing is also claimed by the patentée to be covered by the claims 
of his patent. The ruling made was that he is not so estopped. The 
fact situation hère, however, is différent, and in conséquence the ques- 
tion presented differs from the one ruled. Hère the question is wheth- 
er a défendant, who has infringed the patent rights of the plaintiff by 
making something which it is the exclusive right of the plaintiff to 
make, is permitted to défend by setting up a license to make up to a 
limited quantity of the product, and as to the remainder to deny the 
validity of the patents under which he has been exercising the right 
to make. 

We do not find, however, from the brief of the plaintiff, that the 
plaintiff relies upon the doctrine above suggested, nor is the court 
asked to déclare and apply that doctrine to the facts of this case. 
Counsel for plaintiff seems to hâve contented himself with characteriz- 
ing the position of the Bethlehem Steel Company as one advanced 
"with ill grâce." Unless the logical necessities of a ruling of the case 
call upon the court to rule it upon a point or points not advanced by 
counsel, it is usually the part of practical wisdom not to so rule it. 

Counsel engaged in this cause hâve had much more time and a very 
much better opportunity to analyze the case and its défense than the 
trial judge could possibly hâve, and we bave that measure of confidence 
in the judgment of the able counsel who represent the respective par- 
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ti€S to accept what they deem to be its ruling points, and înasmuch as 
we are not asked to rule the case upon this point, and it is not es- 
sential to a décision of the cause, we leave the point as presented with- 
out a décision and without further discussion. 

[4, 5] Upon the third question suggested, we hâve the following 
ahgnment of opposing views: The plaintiff reHes largely and prac- 
tically wholly upon the prima facie case, evidenced by the grant of 
the letters patent, and upon what the plaintiff regards to be the weak- 
ness of the attack made upon its rights, and asks for a finding that its 
patents are vahd. There is no question of infringement. 

Counsel for défendant deny the validity of the patents on a number 
of grounds, among which it is sufficient to enumerate those following : 
One is that the patentée made no contribution to the art, in that every 
substantial thought, at least every one which is definite enough to be 
grasped and comprehended, was a thought already well known to ail 
who were informed as to the state of the metallurgical art, and was 
one which could be readily found in the literature of that art. Anoth- 
er ground is in large measure the same viewed in a somewhat différent 
aspect. It is a déniai of utility, in that ail that was useful or helpful 
in the art, as disclosed in the patentee's applications and claims, was 
already among the possessions of the art, and that the only contribu- 
tion which the patentée made was his idea of the proper relative quan- 
tity of the différent metals which should go into the production of al- 
loyed Steel, and that a steel manufactured in accordance with the in- 
grédients proposed by the patentée, and in the proportions suggested 
by him, was a product of no value to steel producers or users. Still 
another ground is that the second patent is in ail essential respects the 
same as the first patent, except in tiie particular that one is an overlap- 
ping of the other, in the sensé of being a mère extension of the quan- 
titative range of the metals used in getting the product. 

However much the very strong argument in support of the attack 
upon the validity of thèse patents might make upon the mind, if the 
défendants had donc nothing more than do what is charged to be an 
infringement, we do not feel called upon to déclare. Each and both 
of thèse défendants hâve had more than this to do with the patented 
product and with the patentée. This is emphasized in the case of the 
Carnegie Steel Company. 

One ground of invalidity urged, and that very strongly, is that steel 
made in accordance with the patented process is without value. Some 
opinion évidence has been given in support of this déniai of utility. 
It would be a bolder finding to make than we care to make, however, 
that something which at the very least was urged as a lever to pry 
$275,000 out of the grasp of the Carnegie Steel Company was some- 
thing which was of no use. As has been repeatedly observed, an in- 
fringer is in the worst possible position to raise a question of the util- 
ity of that which he has without authority used. The query cannot be 
repressed, "If the thing is of no use, why did you make use of it?" 
We hâve the fact that the Carnegie Company were charged with the 
infringement of thèse patents ; the further fact that the company paid 
$275,(XX) to escape the conséquences of infringement, and the right to 
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manufacture upder thèse patents to a limited extent ; and the still fur- 
ther fact that afterwards, and after the infringement now complained 
of, they sought to buy the right to manufacture under thèse letters 
patent. We hâve in mind that there was included in the $275,000 
payment the sale of the foreign patents, and that their request for a 
second license was after they had committed themselves by accepting 
the first license. We hâve the additional circumstance that the offi- 
cers who negotiated for thèse licenses were men having the fullest 
knowledge both of the science and the art which had to do with this 
product, and that they had at their command the services of the best 
experts the world could produce. It may be that the real object they 
had in view in the first negotiation was an ulterior one, and was neither 
limited to nor did it hâve in view the question of value in thèse pat- 
ents. We do not lose sight of the fact that what was paid included 
the purchase of the foreign patents, and that the Carnegie Company 
might hâve been willing to pay the whole sum paid for thèse patents, 
and attached no value to the United States patent. 

We are not concerned at présent, however, with any other question 
than the utility of the thing patented, and the payment of a large sum 
of money by a party to a cause of any patent granting the exclusive 
right to manufacture and sell a thing is évidence, and indeed évidence 
hard to overcome, that the thing patented was useful, whether the 
United States patents were of any value or not. Why should any one 
want the patent rights (irrespective of where the patents were îssued) 
to make something which was not worth the making? What the Car- 
negie Company did in this respect is évidence, and indeed direct and 
persuasive évidence, of utility. It is not in the same sensé, if indeed 
at ail, évidence in the respect of being a reason for finding validity. 
Infringement, as before stated, is admitted. The letters patent them- 
selves are évidence — prima facie évidence, it is true, but none the less 
évidence — to support a finding of validity. This évidence in a case of 
this kind is of more than formai value. The patented thing pertained 
to a most important art. The claims of the patent would in conséquence 
at once challenge the exercise of the discriminating judgment of the 
experts in the patent office. More than that, the basis of the déniai of 
validity is the common knowledge which was in the keeping of any 
one with any pretense of familiarity with metallurgical science. 

The Patent Office, therefore, had before it ail that we hâve before 
us, and the minds which passed upon this question were minds which 
were trained to an appréciation of everything which pertained to this 
domain of science and to this art. The judgment then rendered raust 
be regarded with more than a passing or merely formai respect. The 
défendants necessarily assume the burden of convincing us that the 
judgment then rendered was a wrong judgment and should be re- 
versed. No one could easily assume the responsibility of deciding in 
a case of this kind and upon a question of this character that the ex- 
perts in the Patent Office reached a wrong judgment upon questions 
which are peculiarly questions to be determined by those having a 
knowledge of this science and art, unless the person, reviewing the dé- 
cision reached, finds himself to be a master of the subject. 
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What was passed upon, among other things, was th^t of whether 
the patentée had made any advancement in the art, whether his de- 
scription of what he thought he had discovered was so set forth as 
that the thought could be grasped and comprehended, and whether 
the thing which was the subject-matter of the patent applied for was 
of any utility, and more particularly whether the applications and 
claims of the two patents so overlapped that they partook of the vice 
of double patents. 

In a peculiar sensé and to an unusual degree, thèse were ail ques- 
tions which the experts of the Patent Office are qualified to déter- 
mine, and we do not care to take the responsibility of finding that 
they hâve reached a wrong décision, even if it be true that the con- 
clusions reached by them difïer from those which would hâve been 
reached by us, if the case had been one of the first impressions. For- 
tunately for ail concerned, the law provides a means, to which resort 
will doubtless be had, for having the questions raised determined in 
accordance with sound principles of law and in the light afïorded by a 
full knowledge both of the science and the art which bear upon thèse 
questions. 

A frank avowal might as well be made of the view we hâve taken 
of this case. There is a homely saying to the effect that "the proof 
of the pudding is in the eating." The Carnegie Steel Company may 
be credited with an epicurean taste. This viand was eaten and most 
surely relished by them, for they paid $275,000 for the repast. More 
than that, after they had voluntarily paid this not inconsiderable sum 
for a very small portion of the dish, and indeed after the présent con- 
troversy had arisen, they came back and asked for more, practically 
inviting the caterer to put his own price upon it. It may be, of course, 
that the f ood supplied had no f ood value, and was not even palatable ; 
but any tribunal which made such a fact finding ought to be prett>' 
sure of is ground. 

We wish to be understood as having clearly in mind that the fact, 
even if it be the fact, that the highly trained and compétent patent ex- 
perts who were acting for the Carnegie Company thought thèse let- 
ters patent to be valid, is no ground for a judicial finding of validity. 
The fact is not even légal évidence upon the issue of validity (except 
in respect to one feature), and we so rule. 

It v/ould be idle, however, for any one to attempt to persuade him- 
self that the fact would not influence his judgment. It has influenced 
the trial judge in this case, and most strongly impressed him. This 
confession is not needed, but the défendant has the right to hâve it 
frankly made. The plaintiff, on the other hand, has the right to 
the finding, which is made, that in ail features of the case (except one) 
we hâve excluded this fact from judicial considération. Practically, 
however, and unavoidably, it has had at least the weight which is at- 
tached to the opinion of some one whose opinion is of value, when we 
find that opinion to either confirm or be in conflict with our own. It 
induces us, if it differs, to do what is our duty to do anyhow, make sure 
that we are right in the opposite view taken. There is another popular 
saying which has a bearing. The saying is, "Money talks." 
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We apologize for being guilty of the offense against good taste which 
it usually is of quoting verse in a judicial opinion, but we hâve the 
aiithority of Byron for the statement "that most men, until by losing 
rendered sager, are willing to back their opinions with a wager," and 
Ihe Carnegie people backed theirs with $275,000. This goes at least 
to their sincerity. The exception noted is to the utility feature. No 
objection was interposed to the évidence. We assume this was be- 
cause commercial acceptance is évidence of utility. 

A decree finding the validity of the claims in issue and infringement, 
and sustaining the plaintiff's bill, except to the extent to which the 
plaintiff's rights are affected by the agreement between it and the Car- 
negie Steel Company, may be submitted. In order that the date of the 
decree entered as a final decree for appellate purposes may be made 
definite, no decree is made until a formai decree shall hâve been filed m 
accordance with the findings above made. The decree submitted may 
carry the usual features, including costs to the plaintifï. 



THE PEOFESSOR KOCH. 

(District Court, D. Massachusetts. October 27, 1919.) 

No. 1703. 

Salvaoe <g=>30 — ^Amount of award sufficient. 

Where a barque stranded on a ledge durlng falr weather, and llbelant 
was notified to send tugs to assist tlie barque, held that, though the tow- 
irig service was perfornied skillfuUy and promptly, yet, as there was no 
rlsk of life, and a revenue cutter was ready to render assistance, an award 
of $10,000 for salvage, which was about four times the ordinary commer- 
cial priée of the towage service, was proper, though the barque was 
worth $117,000 and the cargo $713,000, and it was in a dangerous position. 

In Admiralty. Ivibel by Edwin M. Richards and others against 
the barque Professer Koch and cargo. Decree for libelants, which 
also provided for an award for intervener Barry. 

Gaston, Snow, Saltonstall & Hunt and Russell, Moore & Russell, ail 
of Boston, Mass., for libelants. 

Blodgett, Jones, Burnham & Bingham and Frederick W. Eaton, ail 
of Boston, Mass., for Jeremiah Williams & Co. and others. 

Fitz-Henry Smith, Jr., Walter Shuebruk, and Wendell P. Murray, 
ail of Boston, Mass., for Weinberg and others. 

Wendell P. Murray, of Boston, Mass., for Cari Andersen. 

MORTON, District Judge. This is a case of salvage. The Finnish 
barque Prof essor Koch, 236 feet long, 1,400 tons, steel construction, 
stranded on Cox's Ledge, near Scituate, at about 11 p. m. on April 
29, 1919. The weather was fair at the time, with a moderate breeze, 
and not much sea. Just before the barque struck, her master had be- 
come suspicious of his surroundings and taken steps to check her head- 
way. She struck the ledge lightly and slid into a dépression on it, 

^ssFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



970 260 FEDERAL REPORTES 

which held her something like a cradle. There was no immédiate dan- 
ger ; ^ but it was a very bad position, exposed to che f uU force of the 
sea, if a storm should arise. 

The stranding occurred near high water. After futile efforts to get 
the barque off by backing her sails, distress signais were displayed, and 
the Coast Guard came out to her. Her master requested them to send 
for tugs to come to his assistance. The Coast Guard accordingly noti- 
fied the Boston Towboat Company, which received the message about 2 
a. m. Steps were promptly taken by it to render help to the barque. 
Shortly after 8 o'clock the next morning two tugs belonging to the 
Towboat Company reached the barque and put lines to her, to steady 
her as the tide rose. About 9 o'clock a third tug came. Tbe weather 
remained fine and the sea moderate. At high water, which occurred 
about noon, the tugs puUed the barque ofï the rock. 

When she came clear, there was 4 or 5 feet of water in her hold and 
a bad slit in her bottom, running back about 10 feet from her fore- 
foot. She had a collision bulkhead, which saved her from sinking; 
but she was down by the head and was making water at the rate of 
about 2 feet an hour. The problem of what to do with her after she 
came ofï had been talked over by Capt. Nickerson and Capt. Barry, 
both of whom were very familiar with that coast. They had decided 
that the best plan was to take her to Scituate harbor and get her as 
far up the entrance as they could. Accordingly, on clearing the rock, 
the barque was towed to that harbor, a distance of about a mile and a 
half , and grounded in the channel, at the entrance. In this position she 
was safe from sinking, but was unprotected from the waves and in 
danger of breaking up if a heavy sea should come on. Two of the 
three tugs returned immediately to Boston, where they arrived about 
4 that afternoon (April 30th). The other tug, the Confidence, stayed 
by, and on the high tide that night moved the barque inside the north 
breakwater of Scituate harbor, where she again grounded. Her 
position was, however, greatly improved by this change, because she 
was protected against northerly and northeasterly storms. Thereafter 
she was reasonably safe. This completed the first stage of the salvage 
opérations, which consisted in taking the barque from her position on 
Cox's Ledge to the position inside the breakwater. It was essentially 
a towing opération, not involving the use of wrecking apparatus or 
any spécial appliances, and not specially endangering the tugs engaged 
in it, the value of which was about $150,000. 

The T. A. Scott Company was employed by the owners of the Pro- 
fesser Koch to patch her and pump her out, so that she could be towed 
to Boston, and at once proceeded to do so. No great or unusual diffi- 
culties were encountered, and on May 4th the repairs were sufficient- 
ly advanced to warrant attempting to take her to Boston. The Towboat 
Company was notified and sent down three tugs. With their assist- 
ance and that of the Confidence the barque was fl,oated on the second 
attempt, and was towed to Boston. The night when she was taken 
out was very dark, and part of the work had to be donc during a thun- 
derstorm ; but in other respects there were no unusual dangers or difTi- 
culties. The varions tugs of the libelant Towboat Company were em- 
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ployed on the entire work, and in going to and from it, a little over 
200 hours. Their combined value was, according to the libelant, about 
$175,000. They were subjected to no unusual périls or hazards. The 
per diem value of their services at their customary rates would hâve 
amounted to about $2,300. Several hav^rsers were broken, the value of 
which does not appear. 

At the time when the Towboat Company was notified over the télé- 
phone of the wreck, there were several other concerns in Boston which 
either had, or could hâve arranged for, tugs to go down to the wreck. 
Whether any of them could hâve got tugs there in time to hâve pulled 
the barque oiï on the first high tide (as was done) is not certain. It 
was an important step in the salvage, for it is by no means impossible 
that, if the barque had lain on the rock over another high tide, she 
might hâve so filled that she could not hâve been pulled off, or would 
not hâve lloated if she got clear, and her cargo was of such sort as 
to deteriorate rapidly after being wet. 

The promptness with which the service was rendered by the libelant 
is, however, much diminished in importance by the f act that the revenue 
cutter Rogday, which was notified of the wreck, got to it long enough 
before high water to hâve pulled the barque off on that tide if the tugs 
had not done so. In fact the cutter was sending a small boat with a 
running line to the wreck when the tugs pulled her clear. The revenue 
cutter was by no means so well able to handle the barque after she got 
off the rock as were the tugs ; and her master had no such knowledge 
of the coast as did Capt. Nickerson and Capt. Barry, and probably 
had not as good judgment as to what should be done. Nevertheless it 
seems reasonably certain that if the tugs had not been there the revenue 
cutter would hâve got the barque off, and would hâve placed her some- 
where where her situation would hâve been greatly improved. There 
was nothing to p revent the cutter from putting the barque at the en- 
trance to Scituate harbor, as was done, and sending for tugs to move 
her inside the breakwater on the next tide. That it would hâve been 
safe to attempt to bring the barque to Boston as soon as she came off 
the rock, I do not believe. The value of the barque in her damaged 
condition was $117,000; that of the cargo, $713,000. 

The principles on which the award is to be made are well establish- 
ed. Most of the éléments which lead to large awards are conspicu- 
ously absent in this case. The libelant did not discover the wreck ; it 
was notified over the téléphone, and took the matter up in a business 
way. Neither its tugs nor the men on them were subjected to any ex- 
traordinary hazards. After the barque had been placed inside the 
breakwater, where the Scott Company could work on her and repair 
her, the libelant's services contributed nothing further to her safety, 
and were no more than could hâve been obtained on commercial terms 
from other towing companies. The Confidence did little in the way 
of salvage work during the four days that she waited around Scituate 
harbor while the Scott Company was repairing the Professor Koch. 
She was there principally to hold a salvage claim for her owners and 
to forestall any suggestion that they had abandoned the salvage op- 
érations before completion. Obviously the barque and her cargo 
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should not be called upon to pay for that service. The élément of un- 
certainty as to payment practically disappeared after the barque was 
landed inside the breakwater. 

Concisely stated, what the libelant did on April 30th was to receive 
word over the téléphone that the barque needed assistance, to dispatch 
tugs promptly to the place of accident, to pull the barque off at the next 
high water and ground her at the entrance of a nearby harbor, and on 
the next tide to move her inside the breakwater; ail this work being 
done in moderate weather anji within 15 miles of its home port. What 
it did on May 4-5 was to free the barque f rom her position behind the 
breakwater and tow her to Boston. The case is very différent from 
that of a vessel deviating from her voyage to render assistance, or 
struggling with a wreck in a stormy sea at risk of life. The Annie 
Lord (D. C.) 251 Fed. 157. The most meritorious feature of the libel- 
ant's services, as I view them, is the good judgment and skill in han- 
dling and navigating the tugs and the wreck which was displayed by 
Capt. Nickerson (the libelant's manager) and his assistants. Their 
work seems to hâve been done exactly right from start to finish. But 
the libelants are not entitled to any such enormous toll out of the 
barque and her cargo as their libel claims. They are entitled to the 
market value of their services, plus a fair reward for the risk, which 
was little, for the promptness, which was excellent, but not exclusive, 
for the skill displayed, and for the success which resulted. The pré- 
dominant considération, as it seems to me, in awards for salvage serv- 
ice, where the property has not been abandoned, is that they should be 
sufficient to obtain again, if circumstances should repeat, the same, or 
adéquate, service. The Samuel B. Hubbard (D. C.) 229 Fed. 843. 

Applying thèse principles, I think that $10,000, which is more than 
four times the commercial value of the Ubelant's work, and many times 
that of its work in getting the barque from the rock where she strand- 
ed into Scituate harbor, is adéquate, and is in harmony with awards in 

similar cases. The Tordenskjold, 255 Fed. 672, C. C. A. ; The 

Devonian, 150 Fed. 831 ; The Jason (D. C.) 257 Fed. 438; The Teresa 
Accama (D. C.) 254 Fed. 637; The St. Charles (D. C.) 254 Fed. 509; 
The Lucia (D. C.) 222 Fed. 1015 ; The Western Star (D. C.) 157 Fed. 
489; The Carroll (C. C. A. 4th) 167 Fed. 112 at the bottom of page 
113, 92 C. C. A. 564. 

For the reasons stated orally at the conclusion of the argument, the 
intervener Barry is awarded $250. 

Decree accordingly. 
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METROPOLITAN S. S. CO. v. PACIFIC-ALASKA NAV. CO. 
(District Court, D. Maine, S. D, October 28, 1919.) 
No. 518. 

1. ADMIRALTT ©=>25 JUEISDICTION ; MODE or OBJECTING THERETO. 

Tlie nsual way to raise tlie question of jurisdietion in admlralty la by 
motion to dlsmiss, altbough exceptions on that ground. If suffieient, may 
be treated as a motion to dismiss. 

2. Admiealtt <s=12 — Jueisdiction ; contract as charter partt. 

A contract under which libelant dellvered two steamshlps for a terra ot 
years into the exclusive possession of respondent, which was to operate 
them between designated Paciflc ports, pay to libelant a stated sum per 
month, and one-half their net earnings after dedueting such payments, and 
return them on termlnation of the contract in good repalr and with an 
equal amount of apparel and furniture on board, held a charter party, 
and a suit for its breach wlthin the maritime jurlsdiction. 

3. Partnership <S=20 — Relation ; charter of vessels as creating. 

A contract by which libelant dellvered two steamships for a term ol 
years into the exclusive possession of respondent, which was to operate 
them and pay to libelant a share of their net earnings, held not to 
create a partnership. 

4. ADMIRALTY <@=>7 — JDEISDICTION ; INCIDENTAL ACCOUNTINQ. 

A court of admlralty wlU not refuse jurisdlctlon of a suit on a maritime 
contract because it incidentally Involves an accounting. 

5. SiiippiNG i®=>3%, New, vol. 8A Key-No. Séries — Fédéral contbol; effeot 

ON TIME CHARTER. 

The requisitlonlng by the United States of ships under a time charter 
held a termlnation of the cliarter under the terms as pleaded, which 
entitled the owner to the full price paid for the vessels as against a claim 
of the charterer for the cost of repairs which, under the charter, it was 
required to malie at its own expense. 

In Admlralty. Suit by the Metropolitan Steamship Company against 
the Pacifie-Alaska Navigation Company. On exceptions to libel. 
Overrtiled. 

Bradiey & Linnell and Nathan W. Thompson, ail of Portland, Me., 
for libelant. 

Verrill, Haie, Booth & Ives, of Portland, Me., and Haight, Sandford 
& Smith, of New York City, for respondent. 

HALE, District Judge. The libelant, a New Jersey corporation, 
allèges : 

That, on or about tlie 31st day of July, 1916, it entered into a char- 
ter party with the respondent, a Maine corporation, under which 
the libelant agreed upon the chartering to the respondent of the 
steamships Harvard and Yale, then owned by the libelant, and fitted 
for coastwise passenger and freight business, in which they were then 
engaged ; that thèse steamships, under this indenture, were to be oper- 
ated by the respondent for a term from September 1, 1916, to Decem- 
ber 31, 1921, between certain ports, named in the contract, on the 
Pacific Coast; that, by virtue of the charter party, the respondent 
agreed to pay a certain part of the charter money in advance in month- 

<@=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ly payments; that, among the other material provisions of the 
charter party, are the foUowing: 

"Thlrd. That the net profits In each calendar year from the opération ot 
sald steamships, in excess of the amounts pald by said respondent to said 
libelant, should be equally divided between said parties, and that, in de- 
termining the amount of such net profits for such calendar year, said respond- 
ent should charge agalnst the gross.lncome resulting from the opération of said 
ships, and the conduct of said business, ten (10) per cent, of the gross earnlngs 
of said ships for that year; and said respondent, in considération of said 
allowance of ten (10) per cent, of such gross earnings, agreed to pay out of 
its own treasury, and without allowance therefor, ail overhead expenses, in- 
cluding the superintendence of the maintenance and repairs of said ships, and 
in addition to the aforesaid sum of ten (10) per cent, of the gross earnings, 
there should be charged as expenses of the business conducted by means of 
said ships, the following expenses, if actually and directly incurred in said 
business during said year, to wit: 'The proper actual direct cost on said 
Bhips of the maintenance and opération thereof.' 

"Fourth. That the respondent would, at its own expense (chargeable as 
an expense of maintaining said ships under paragraph 3 of said charter 
party), except as such expense might be actually covered by then existing 
policies of insurance, during the whole term of said charter party and any 
extensions thereof, maintain, préserve, and keep each of said steamships 
Taie and Harvard, and ail property of the libelant located on said shipa, or 
appurtenant thereto, or used in said business, in thorough working order 
and rêpair, and make ail needful or proper repairs, renewals, replacements, 
additions, and changes of every nature upon each of said steamships, and 
make ail changes, additions, renewals, and repairs upon or about each ot 
said steamships, which might be required for their most economical opéra- 
tion, or which might be required by any government inspecter, or by any in- 
spectors appointed by underwriters of said steamships, and fuUy comply 
with ail other requirements of such underwriters, and with ail the require- 
ments of the American Bureau of Shipping, in order to maintain the class- 
rating then held by said ships. 

"Flfth. That the character and value of certain perishable parts of the 
tackle, apparel, and fumiture belonging to sald steamships, were correctly 
shown by an inventory to be attached to sald charter party as 'Schedule A,' 
which Inventory, prepared and agreed upon by the parties to said charter 
party, and annexed thereto, the libelant begs leave to tile in this proceed- 
ing, and to produce at the hearing of this cause." 

That the respondent agreed : 

"That at the end of said charter term, or upon the terminatlon pf sald 
respondent's rights in said charter party, if sooner terminated, each of said 
ships (escept in case of total loss thereof), should hâve on board, as the prop- 
erty of said libelant, simllar articles to those included in said 'Schedule A,' 
which should be of the aggregate value of at least that shown upou 'Schedule 
A,' annexed to said charter party." 

The libelant allèges : 

"Sixth. That Immediately after the maklng of sald charter party said 
steamships were taken into the possession of said respondent under the 
tenus and provisions thereof, and thereafter operated by It on the Pacific 
Ooast between the ports and places hereinbefore stated ; and such opérations 
eontinued until on or about the 13th day of March, 1918, when said steam- 
ship Yale was requisitioned by the United States government under the provi- 
sions of an act of Congress relating thereto, and such opération of said steam- 
shlp Harvard eontinued until the 21st day of said March, when she was 
also requisitioned by said United States government under the provisions 
of the aforesaid act ; and at the time of the surrender of said ships by said 
respondent to said United States under and by virtue of the aforesaid act of 
Congress the perishable parts of the tackle, apparel, and furniture. belonging 
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to said sliîps, were of the value shown by an inventory then made on the 
part of said United States, but at the tiine of the delivery of said ships by 
said respondent tô said United States, said property, inventoried, as afore- 
sald, was not of the aggregate value shown in said 'Schedule A,' which the 
respondent received from the libelant under said charter party, but was then 
of the value of only $106,350.77." 

And: 

"Seventh. That in conséquence of the respondent's failure, upon the terml- 
iiation of Its rights under the terms and provisions of said charter party, to 
hâve on board said ships, or deliver to said United States as the property 
of the libelant, articles similar to those embraced in said 'Schedule A,' and of 
the aggregate value of at least $214,054.80, being the appraised value thereof 
at the time said ships and the property mentioned in said 'Schedule A' came 
into the respondent's possession under the provisions of said charter party, the 
respondent became liable to the libelant for the différence between the afore- 
said appraised value of said property at the time of the delivery of said 
ships or the sum of $214,054.80, less the value thereof at the time the 
same came Into the possession of said United States, or the sum of $106,350.77, 
or the sum of $107,704.03." 

Section 8 of the libel, as amended, allèges : 

"That durlng the latter part of the time said steamshlps were în the posses- 
sion of said respondent under the terms and provisions of said charter party 
it made certain repairs to the boilers of said vessels, and to other parts 
thereof, whleh, under the provisions of said charter party, it was legally 
bound to maUe at Its own cost; and such repairs were paid for by said re- 
spondent from the moneys which it deducted from the earninga of said 
ships, under the terms of sald charter party, and referred to in paragraphs 
thlrd and fourth of thls llbel, yet, notwithstanding the obligation upon the 
part of said respondent to make such repairs at its own expense, and from 
moneys which it retained as aforesaid, when said steamshlps were requlsition- 
ed by sald United States, said respondent clalmed that it should be relm- 
bursed for the repairs made as aforesaid to the exteut of forty thousand 
(40,000) dollars. That by reason of said claim on the part of the respondent a 
décision was filed by the Secretary of the Navy, the substance of which pro- 
vided that the sum of forty thousand dollars ($40,000) would not be pald 
over to any one until the clalms were adjusted between the parties, where- 
vipon, by a stipulation dated September 24, 1918, libelant and respondent 
agreed that, while reserving to themselves, and each of them, thelr respec- 
tive rights as to the sum of two million eight hundred thousand ($2,800,000) 
dollars and the sum of forty thousand ($40,000) dollars, the United States 
government might pay the two million eight hundred thousand dollars 
($2,800,000) to the libelant, and forty thousand dollars ($40,000) to the respond- 
ent, and be relleved from further liabillty to each in respect to said sums, 
ail as shown by a copy of sald décision of said Secretary of the Navy, and 
sald stipulation between the libelant and respondent, which are together an- 
nexed hereto and made a part of this libel, marked 'Bxhibit A.' Said sum of 
forty thousand dollars ($40,000) was thereupon, under the terms of said stipu- 
lation, pald by said United States government over to said respondent, and 
the same is now held by it, the said respondent, although sald amount should 
hâve been paid to the libelant and now belongs to the libelant, and sald 
sum Is now held by sald respondent in trust for the benefit of the libelant." 

Section 9 allèges : 

"That the aforesaid sums, amounting to the sum of $147,704.03, together 
with interest on said amount from the 17th day of October, 1918, is justly due 
the libelant, and it seeks to recover the same in thls proceeding." 

[1] The respondent says that this libel does not state a case of 
which this court in admiralty lias jurisdiction; that, with respect to 
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either of the complaints alleged, it does not allège facts sufficient to 
constitute a cause of action. Thîs question is raised by exceptions to 
the libel. The usual way to raise the question of jurisdiction is by 
a motion to dismiss. There is some authority for allowing such 
question to be raised by exceptions ; the prevailing practice is to hmit 
the use of exceptions substantially to that provided by rule 36 of the 
Rules of Practice in Admiralty (29 Sup. Ct. xliii), namely, to mat- 
ters of "surplusage, irrelevancy, impertinence or scandai." But the 
exceptions, taken together "with the spécifications of exceptions, may 
be regarded as, in substance, a motion to dismiss, and as duly bringing 
the contention before the court. In matters of pleading, admiralty 
courts seelc to get at the substance of a défense, and not to insist upon 
set forms. 

The respondent says that the so-called "charter party" is no charter 
party at ail, but a partnership agreement ; and that, in any view of the 
case, the subject-matter of dispute between the parties, based upon 
this agreement, or growing out of it, is not of a maritime nature ; 
and is not within admirahy jurisdiction ; that matters for accounting are 
clearly presented ; that the controversy between the parties can be 
adjusted only by means of accounting; and that such accounting re- 
quires a proceeding in equity. The respondent allèges, also, with 
respect to the matter stated in the eighth section of the libel, re'-^ting 
to the sum of forty thousand (40,0œ) dollars, claîmed by the libel- 
ant, that no facts are stated in the libel sufficient to constitute a cause 
of action, and that with référence to this matter, also, the rights of 
the parties can be adjudicated only under a proceeding in equity. 

Upon inspection, it will be seen that the libel states, as its first com- 
plaint against the respondent, that the indenture entered into be- 
tween the parties, in July, 1916, provided that the libelant's steamships 
were to be operated by the respondent for a certain term of years, 
between certain ports enumerated on the Pacific Coast, under its ex- 
clusive control; that the respondent agreed to pay for their use a 
certain part of the charter money in advance, in monthly payments ; 
that the net profits each year from their opération, in excess of the 
amounts paid by the respondent to the libelant, should be equally di- 
vided between the parties; that, in determining the amount of such 
profits for such year, the respondent should charge against the gross 
income from their opération and the conduct of the business 10 per 
cent, of their gross earnings for that year, and that, in considération 
of this allowance of 10 per cent, of such gross earnings, the respond- 
ent agreed to pay, out of its own treasury, without allowance there- 
for, ail overhead expenses, including the superintendence of the main- 
tenance and repairs to the ships, and, in addition to the sum of 10 
per cent, of the gross earnings, there should be charged as expenses 
of the business conducted by the ships, the actual direct cost of main- 
tenance and opération ; that the respondent should, at its own ex- 
pense, maintain and préserve the ships and ail property of the libelant 
on them, or appurtenant thereto, or used in the business, in thorough 
working order and repair, and make ail needful repairs, renewals, 
additions, and changes of every nature upon them, which might be 
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needed for their economical opération, or required by any governnient 
inspecter, or by any inspectors of underwriters, and ail other under- 
writers or shipping agents, in order to maintain their classrating. In 
short, the full conduct and care of the ships was put in the charge 
of the respondent. The libelant parted with the possession of the 
ships and the respondent acquired actual and exclusive possession and 
control of them. 

The agreement pleaded is alleged to contain the stipulation that the 
character and value of certain perishable parts of the tackle, apparel, 
and fumiture of the ships is as shown in a certain inventory attached 
to the agreement as "Schedule A," and the respondent is alleged to 
hâve agreed that, at the end of the charter term, or upon the ter- 
mination of the respôndent's rights in the charter party, if sooner ter- 
minated, each of the ships (except in case of total loss thereof) should 
hâve on board, as the property of the libelant, similar articles to those 
included in "Schedule A," and which should be of the aggregate value 
of at least that shown upon "Schedule A." Then follows the alléga- 
tion that, after the making of the charter party, under its terms the 
ships were taken into the possession of the respondent, and operated 
by it on the Pacific Coast, and that such opérations continued until 
March, 1918, when both steamships were requisitioned by the United 
States govemment under the provisions of an act of Congress; that 
at the time of their surrender by the respondent to the United States 
the perishable parts of their tackle, apparel, and fumiture were of a 
value shown by an inventory then made on the part of the United 
States, but at the time of their delivery by the respondent to the 
United States such property was not of the aggregate value shown in 
"Schedule A," but was of a much less value. That therefore, upon 
the termination of its rights under the charter, the respondent failed 
to hâve on board the ships, or to deliver to the United States as the 
property of the libelant, articles similar to those embraced in "Sched- 
ule A," and of the aggregate value of the full sum of $214,054.60, the 
appraised value thereof at the time the ships mentioned in "Schedule 
A" came into the respôndent's possession; and that, therefore, the 
respondent became liable to the libelant for the différence between 
the appraised value of the property at the time of the delivery of the 
ships to the respondent and the value thereof at the time they came 
into the possession of the United States, and that such différence 
amounted to the sum of $107,704.03. 

[2] 1. The initial défense raised by the respondent is that the con- 
tract stated is not a maritime contract. I cannot sustain this défense. 
The part of the libel to which I hâve called attention clearly pré- 
sents a case of the hiring of the two ships for the carriage of persons 
and property on the Pacific Coast, between certain designated points, 
in navigable waters. It clearly présents something more than a mère 
f oundation for future maritime contracts, to be made by the respond- 
ent, for the carriage of passengers and freight upon the ships. It 
States a case of the hiring of thèse ships to a charterer, such charterer 
to hâve exclusive possession of them, to keep them in repair, carry 
passengers and freight with them hetweeii certain designated ports 
260 F— 62 
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upon the high seas, to préserve their tackle, apparel, and furniture, 
and, upon termination of the contract, to hâve on board, for the benefit 
of the hbelants, certain enumerated property. It states a failure on 
the part of the respondent to carry out the terms of this contract. I 
think this agreement, as stated, meets the requirements of a charter 
party. It is a maritime contract, entitled to be adjudicated in a court 
of admiralty. As Mr. Benedict has said, it is the substance of an 
undertaking, and not the mère form of words, which créâtes liability 
and confers jurisdiction. The substance of the undertaking, hère 
stated, has référence to a spécifie, determined, maritime service of two 
ships hired to the respondent for the carriage of persons and prop- 
erty, upon navigable wraters. Benedict's Admiralty, 4th Edition, § 
200, p. 158. Insurance Co. v. Dunham, 11 Wall. 1, 20 L. Ed. 90; 
Morewood et al. v. Enequist, 23 How. 493, 16 "L. Ed. 516; North 
Pacific S. S. Co. y. Haie Brothers Co., 249 U. S. 119, 125, 39 Sup. 
Ct. 221, 63 L. Ed. 510; Boutin et al. v. Rudd, 82 Fed. 685, 27 C. 
C. A. 526; The Richard Winslow, 71 Fed. 426, 428, 18 C. C. A. 344. 
In The Yankee Blade, 19 How. 82, 15 h. Ed. 554, the libelant had 
not hired the vessel, or any portion of it, nor had the masters or own- 
ers covenanted to convey any merchandise for the libelant, nor had 
he agreed to fumish them any. In that case the Suprême Court 
quoted the définition of a charter party, given by Abbott: 

"A charter party is a • • • contract by which an entire ship, or some 
principal part thereof, is let to a merchant for a conveyance of goods on a de- 
termined voyage to one or more places." 

On an inspection of The Yankee Blade, the case seems not to be 
an authority against my conclusion. 

Many other cases hâve been brought to my attention, disclosing 
instances where courts hâve held that certain contracts, bearing some 
similarity to this agreement, were not of a maritime nature and did 
not give jurisdiction to an admiralty court. Upon examination, how- 
ever, of the cases cited by the learned proctor for the respondent, I 
think they will be found to sustain the conclusion, which I hâve 
stated, that the contract before me is a maritime contract which may 
properly be adjudicated in an admiralty court. 

[3] But the respondent says that, even though the contract rriay 
hâve maritime features, it is a contract of partnership, and that the 
rights under it cannot be adjudicated except under proceedings in 
equity. The libelant's statement of its case does not sustain this 
contention. Following the current o£ our fédéral décisions, the 
requisites of a partnership are, in substance, that the parties must 
hâve joined together to carry on a venture for their common benefit, 
each contributing property or services, and having a community of 
interest in the profits. In Meehan v. Valentine, 145 U. S. 611, 620, 
12 Sup. Ct. 972, 36 L,. Ed. 835, in speaking for the Suprême Court, 
Mr. Justice Gray discusses the question of how far sharing in profits 
will make one liable as a partner. He says that it was the former 
rule that a man who received a certain share of the profits, as profits, 
with a lien on the whole profits as security for his share, was lia- 
ble as a partner for the debts, but that merely receiving compensation 
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for services estimated at a certain proportion of the profits did not 
render one liable as a partner. In this opinion he shows that part- 
nership is f ounded upon the principles of agency. He says : 

"A partner, indeed, virtually embraces the character both of a principal and 
of an agent. So far as he acts for himself and for hls own interest in the 
common concerns of the partnershlp, he may properly be deemed a principal ; 
and so far as he acts for hls partners he may as properly be deemed an agent, 
ïhe principal distinction between him and a mère agent is that he has a 
community of tntenîst with the other partners in the whole property and 
business and responsibilities of the partnership; whereas an agent, as such, 
has no interest In either." 

He cites the crisp statement of Sir George Jessel: 

"ïou cannot grasp the notion of agency, properly speaking, nnless yon grasp 
the notion of the existence of the flrm as a separate entity from the exist- 
ence of the partners, a notion which was well grasped by the old Roman 
lawyers, and whlch was partly understood in the courts of equlty." 

In Commentaries on Partnership, first pubHshed in 1841, a dassic 
upon this subject, Mr. Justice Story said: 

"Every partner is an agent of the partnership ; and hls rights, powers, 
duties, and obligations are in many respects governed by the same rules and 
principles as those of an agent. A partner, indeed, virtually embraces the 
character both of a principal and of an agent. So far as he acts for himself 
and in hls own interest in the common concerns of the partnership, he may 
properly be deemed a principal ; and so far as he acts for hls partners he may 
as properly be deemed an agent. The principal distinction between him and 
a mère agent is that he has a community of interest with the other partners 
in the whole property, business, and responsibilities of the partnership ; 
whereas an agent, as such, has no interest in either. • • • 

"A participation in the profits wlll ordinarily establish the existence of a 
partnership between the parties in favor of third persons. In the absence of 
ail other opposing circumstances." 

In deciding the case, Mr. Justice Gray held that a man who had 
loaned a partnership, composed of other persons, a sum of money, 
stipulating that he should receive légal interest and in addition one- 
tenth of the yearly net profits of the business, in view of the fact that 
he never exercised any control over the business, did not thereby be- 
come a partner. Ward v. Thompson, 22 How. 330, 334, 16 L. Ed. 
249; Karrick v. Hannaman, 168 U. S. 328, 18 Sup. Ct. 135, 42 L. 
Ed. 484; Fechteler et al. v. Palm Brothers, 133 Fed. 462, 66 C. C. 
A. 336; Dwinel v. Stone, 30 Me. 384; Rogers v. Lawton (C. C.) 162 
Fed. 203; Holmes v. Old Colony, etc., Co., 5 Gray (Mass.) 58; The 
Crusader, Fed. Cas. No. 3456; White Star Line v. Star Ivine Steam- 
ers, 141 Mich. 604, 105 N. W. 135, 113 Am. St. Rep. 551. 

In the case at bar, the libel allèges a sharing of profits between the 
parties; but it also allèges other controlling and "opposing circum- 
stances"; that the respondent was to operate the ships, and had the 
exclusive right to conduct the business relating to such opération. It 
follows, from the allégations of the libel, that the respondent had no 
right to incur liabilities which should bind the libelant, and that it 
became the owner of the ships "pro hac vice." The pleadings show 
no community of interest or mutuality between the parties. The ex- 
istence of a "firra as a separate entity" is not disclosed. The only 
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characteristic of a partnership is that a share in the profits is provided 
for. But I think it appears that such sharing was intended for com- 
pensation for services and for the use of the property. I am of the 
opinion that the libel does not state a case of such relationship be- 
tween the parties as constitutes a partnership. 

[4] The respondent contends further that this court should not 
entertain jufîsdiction of the contract stated in the libel, because the 
statement of the case shows that an accounting will be required be- 
tween the parties, and that such accounting is not a subject-matter 
within the jurisdiction of an admiralty court. 

It is true that admiralty will not take jurisdiction of accounting 
between parties, where such accounting arises in matters relating to 
strict partnership matters which cannot be adjudicated except in equity. 
But I hâve already held that this is not such a matter. The fact that 
iinar accounting will be required between the parties as incidental to 
the controversy between them will not cause admiralty to refuse 
jurisdiction in a maritime matter, but will rather induce it to ex- 
tend its powers to include such incidental accounting. Judge Ware 
held that, if the accounting arises incidentally in a cause, it is a 
question of Sound discrétion whether or not the court will proceed 
with the cause. The Larch, 3 Ware, 34, Fed. Cas. No. 8086; The 
John E. Mulford (D. C.) 18 Fed. 456, 458. The Emma B (D. C.) 
140 Fed. 771. Hughes on Admiralty, par. 189; Benedict on Ad- 
miralty (3d Ed.) par. 263a. 

The Zillah May (D. C.) 221 Fed. 1016, and other cases, are brought 
to my attention, showing instances where courts hâve denied juris- 
diction to courts of admiralty in the matter of an accounting between 
copartners or part owners. Thèse cases, however, do not, I think, 
give any rule différent from that stated in the cases already cited. The 
H. E. Willard (D. C.) 53 Fed. 599, decided in this district, merely 
réitérâtes the law that a court of admiralty will not assume jurisdic- 
tion in the matter of accounting between part owners ; but it does not 
discuss cases where questions of account arise incidentally upon the 
final settlement of maritime transactions. 

In the case at bar, it is clear that a final accounting may be re- 
quired; but it is so required in many cases in admiralty. So far as 
the pleadings suggest a final accoimting, they show that such accounting 
will be incidental to the main question and clearly allowable in ad- 
miralty proceedings. 

[5] 2. Section 8, as amended, states the second complaint in the 
libel : That the charterer — the respondent — by the terms of the charter 
party was, at its own expense, to maintain, préserve, and keep each of 
the ships in thorough working order and repair, and make ail needful 
repairs, renewals, replacements, additions, and changes of every 
nature upon them ; that the term of the charter party was interrupted 
by the requisitioning of the ships by the United States, and that this 
constituted such a "termination" as was contemplated in the charter 
party; that certain repairs were required on the steamships to keep 
them in repair, up to the time of their being taken over by the gov- 
ernment; that the repairs weie made, but that, instead of making 
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them at its own expense, as provided by the contract, the charterer 
attempted to reimburse itself for them by obtaining from the United 
States government $40,000 of the money owed to the Ubelant. The 
libel proceeds upon the theory that, after the repairs, additions, and 
replacements were made upon the ships, the resulting value became 
the property of the Hbelant; that therefore the libelant was entitled 
to hâve it included in the sum paid by the United States for the ships ; 
that by the action of the charterer the libelant was deprived of the 
$40,000 lawfully coming to it ; and that therefore the charterer com- 
mitted a breach of its covenant to repair at its own expense, because 
it used money belonging to the libelant to cover such repairs. In 
short, the libelant seeks to recover $40,000, alleged to hâve been paid 
over to the respondent, and held by it unlawfully and against the 
provisions of the charter party. It seems clear that section 8 states a 
case arising out of a material part of what I hâve already held to be 
a maritime contract. 

The respondent says that, in this matter, the libel does not state 
a cause of action, because, under the contract, the respondent had an 
interest in the ships, for which it was entitled to be compensated, and 
that it is not alleged that the $40,000 was more than sufficient compen- 
sation. Nothing stated in the libel bears out the respondent's con- 
tention that the $40,000 was paid to it for an interest which it had 
in the ships themselves. Under the allégations of the libel, it was 
paid for the repairs which the respondent made; it appears that the 
respondent had the exclusive right of possession, and the right to re- 
ceive profits from the opération arising from such possession. The 
libel does not state an interest of the respondent in the ships them- 
selves. It appears, from the libel, that the rights of the respondent 
were to be regarded as having matured at the end of the charter term, 
or "if sooner terminated," and that this applies both to the property 
of the libelant to be found on board the vessels and to the provision 
with référence to repairs, upon which the claim of $40,000 is based. 
I think the taking over of the vessels by the government was such 
termination of the rights provided for in the contract as was con- 
templated by its terms. I am of the opinion that article 8 as amended, 
states a cause of action within admiralty jurisdiction. 

The exceptions are directed, of course, only to the pleadings. The 
charter party itself is not made a matter of pleading. The libel 
states that a copy of the agreement will be filed and produced at the 
hearlng of the cause ; but that does not make it a part of the plead- 
ings. When produced, it will be évidence. It is not before me, al- 
though it has been referred to by the learned proctors as if it were 
a matter now before the court. I hâve therefore followed only the 
allégations of the libel ; I find thèse sufficient and well pleaded. 

My conclusion is that the libel has sufficiently advised the respondent 
of a case against him, and that both causes of action, making up the 
case, relate to maritime transactions, and are within the admiralty juris- 
diction of this court. 

The court retains jurisdiction of the libel. The respondent's ex- 
ceptions are dismissed. The respondent may file an answer, within 
the admiralty rules. 
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THE JOHN D. ROCKBFELLER. THE FALLS CITY. 
(District Court, B. D. Virginia, September 30, 1919.) 

1. Collision ®=91 — Vessels in harbob — Fault in navigation bt tuos. 

A collision on the Mississippi river o£f Nevp Orléans between stearnships 
on meeting courses, but one of which had stopped some 75 feet ofl: the 
piers, held due to fault in the navigation of the other by tugs, which at- 
tempted to take her between the stationary vessel and the piers. 

2. Collision <S=59 — Liability or vessel in tow. 

A steamship held not liable for a collision which occurred through fault 
in her navigation when slie was being towed by two tugs, the master of one 
of which was on board her and in full charge and control of her move- 
menfcs, although her engines were running and used as required under hls 
direction. 

In Admiralty. Suit for collision by the Standard Oil Company, as 
owner of the steamship John D. Rockefeller, against the steamship 
Falls City. Decree for respondent. 

Kirlin, Woolsey & Hickok, of New York City, and Edward R. Baird, 
Jr., of Norfolk, Va., for the John D. Rockefeller. 

Hughes, Little & Seawell, of Norfolk, Va., for the Falls City. 

WADDILL, District Judge. [1] On the evening of the 15th of No- 
vember, 1917, about 5 :30 o'clock the collision, the subject of this liti- 
gation, occurred in the waters of the Mississippi river, at New Orléans, 
at a point approximately off and slightly below Poland street, and in 
the vicinity of Pauline street wharf, between two large ocean-going 
-steamships, the John D. Rockefeller, 458.3 feet long, 60 feet beam, and 
28.6 feet deep, and the Falls City, 397 feet long, 52 feet beam ; the 
port quarter of the Falls City striking the port bow of the Rockefeller. 
Each ship was seriously damaged; the owners of the Rockefeller 
claiming $40,000, and of the Falls City $30,000. 

The Rockefeller's case briefly is: That she was a large oil tank 
steamship, coming up the river light, and on reaching Pauline street 
wharf, and being about 75 feet out in the channel, she stopped for the 
purpose of changing pilots, and while lying there, kicking her engines 
only sufficient to prevent her from being carried down stream by the 
current, she was run into by the Falls City. That upon observing the 
Falls City rounding Algiers Point a mile or more away, coming on the 
opposite side of the river in tow of two tugs, one lashed to her port 
quarter, and the other to her starboard quarter, her pilot sounded one 
whistle, indicating his purpose to pass port to port. That, upon the 
second pilot coming aboard to relieve him, the retiring pilot advised him 
of the signal he had given and his failure to receive a reply, and the 
latter promptly sounded a second single blast of the whistle, indicating 
his désire to pass port to port, to which the Falls City, then some 500 
or 600 feet away, responded with two signais, indicating her désire 
for a starboard passage; that is, to cross the course of the Rockefel- 
ler. That the Falls City was aided in her navigation by the tugs using 
her own power in part, in addition to that of their own. After receiv- 

^=3For othev cases see same toplc & KEY-NUMBER in ail Key-Numbcred Dlgests & Indexes 
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ing the two blasts from the Falls City, the Rockefeller promptîy gave 
danger signais, and reversed her engines, and did ail possible to avoid 
the collision, but too late to avert the same. 

The Falls City's case is : That she had been at anchor at Westwego, 
in the port of New Orléans, and had taken on part of her cargo, and de- 
sired to shift to a point down the river known as Chalmette oil slip, 
to complète her loading, and for this purpose her agents at New Or- 
léans employed the Bisso Towboat Company to move the ship, who fur- 
nished two large and powerful tugs, the Independent and the Capt. 
William Bud, to do so. The Independent, the larger of the tugs, was 
made fast to the starboard quarter of the Falls City, and the Bud to 
the port quarter, and the master of the Independent took command of 
the expédition, and directed the movement of the ship and tugs from 
the bridge of the ship. The ship's master was not on board, and the 
mate was in command, though he took no part in the navigation of the 
vessel after the tugs made fast. The movement, thus started down the 
river, proceeded regularly and without spécial incident, save that fog 
was encountered, which seems not to hâve materially affected her navi- 
gation so far as this case is concerned, until after rounding Algiers 
Point, when the Rockefeller was sighted coming up the river, and two 
blasts of her whistle were at once given, indicating a désire to pass 
starboard to starboard. No reply being made to this signal, the same 
was in a short time, when the vessels were within half a mile apart, 
repeated, and a reply of one signal was received from the Rockefeller, 
indicating her purpose to pass port to port; that is, gave the crossing 
signal. That thereupon the Falls City properly sounded danger signais 
and reversed her engines, and so continuée! until, when virtually in col- 
lision, and with a view of lightening the lick of the same, she hard- 
astarboarded, and put her engines full speed ahead, and did everything 
possible in her power to avert the same, but without avail. That at the 
time of giving the first signal the Falls City was heading directly down 
stream, and the Rockefeller was out in the stream some 300 or 400 feet. 
That she was not at a standstill then, or at the time of the collision, but, 
on the contrary, was proceeding rapidly at some 10 miles an hour. 

The Falls City insists that the Rockefeller was on the wrong side 
of the river for an ascending vessel ; that at bends in the Mississippi 
river the custom is for the down-coming vessel to run the bend, and the 
ascending to eut the point, the resuit being that the ascending vessel 
would miss the force of the current against it, and go up through the 
eddy water, while the descending vessel would move with the current. 

The facts are less in dispute than is usual in collision cases, and, in- 
deed, save as to just where the two vessels were in the river, and op- 
posite which wharves and the existence or nonexistence of the custom 
respecting the passing of vessels at bends to the right, according to 
the narrow channel rules of navigation, there seems to be no serious 
controversy, and the case tums almost entirely on the correct détermi- 
nation of the law governing the rights of the vessels in collision, under 
the circumstances. The court thinks the testimony sustains the Rocke- 
felîer's contentions respecting the circumstances of the navigation, 
rather than those of the Falls City. It seems entirely clear that the: 
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Rockefeller was not in the stream where the Falls City contends she 
was, but that she was approximately where she places herself ; that is, 
much nearer to the shore; and it is manifest that the ship was vir- 
tually at a standstill at the time of the collision, and was not pro- 
ceeding at the speed of 10 miles an hour, as claimed by the other side, 
or any appréciable speed. It is likewise apparent that the two vessels 
could not hâve struck each other as they did, if the Falls City's conten- 
tion is correct ; whereas, what happened could readily hâve occurred, 
had their movements been as claimed by the Rockefeller. 

As to the existence or nonexistence of the custom respecting the 
navigation of ascending and descending vessels referred to, there does 
not appear any sufficient justification for the Falls City's navigation, 
admitting the existence of the custom, as it was manifestly imT:)racti- 
cable for her, particularly with a tug made fast to either side of her, 
to hâve gone in between the Rockefeller and the wharves, and vessels 
made fast thereto, and it was too imprudent, reckless, and dangerous 
for her to hâve attempted to do so. 

[2] For the purpose of passing upon the légal question determina- 
tive of this litigation, the court will assume the facts to be as stated, 
and that those in charge of, and directing the navigation of, the Falls 
City, were at fault, and, so considering, will détermine whether or not 
the Falls City is liable to the Rockefeller under the circumstances stat- 
ed, namely, whether she should be held liable, or the tugs navigating 
her solely responsible, for the collision. 

This litigation is solely between the Rockefeller and the Falls City, 
and neither of the two tugs nor their owners are before the court. As 
lespects the facts bearing particularly on this feature of the case, viz. 
the Falls City's navigation, there is no material dispute between the 
parties. The Falls City was being towed from one place to another 
in the harbor of New Orléans, for the purpose of loading, having lash- 
ed on either side of her stern a large and powerf ul tug ; and while her 
motive power was in part used in the movement of tiie ship, she was 
under the direct command and control of the master of the Indepen- 
dent, who directed the movement and opération of the whole outfit. 
Red and green running lights were on the ship, and the regular towing 
lights on each tug, and both tugs seem to hâve been in ail respects 
seaworthy and suitable, and able to perform the service in hand, and 
were properly equipped and handled by suitable and compétent officers. 
Indeed, no suggestion is made against the navigators of the tug, save 
by innuendo as to the captain of the Independent. 

The law applicable to and fixing the rights of the parties, upon the 
statements of facts indicated, seems, so far as the courts of the United 
States are concerned, too well settled now to admit of serions doubt or 
cavil, whatever may hâve been its uncertainty at any earlier time, or 
how much individuals may doubt as to its wisdom; that is to say, 
where a vessel, herself free from fault, and not contributing to the 
collision, is in tow of another, the latter having entire control and di- 
rection of the tow's movements, and itself capable and suitable foi 
performing the work in hand, being operated and navigated by compé- 
tent, skilled, and trusted navigators, and damage arises from the neg- 
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iigence of the towing vessel, or those having control of her, it is con- 
sidered and treated as an independent contracter, and solely liable for 
the injury caused by its négligence and want of care, and the ship in 
tow is relieved from liabiHty, although the collision may actually be 
with that vessel. 

The Suprême Court of the United States in Sturgis v. Boyer, 24 
How. 110, 16 L. Ed. 591, an opinion by Mr. Justice Clifford, declared 
this to be the law, and that court in a comparatively récent décision in 
The Eugène E. Moran, 212 U. S. 466, 29 Sup. Ct. 339, 53 L. Ed. 600, 
adhères to the same doctrine. The Circuit Court of Appeals for 

tlirs circuit, in the récent cases of The Dorset, 260 Fed. 32, C. C. 

A. (but the District Court opinion is found in 250 Eed. 867), and 

in the case of The Cromwell, 259 Fed. 166, C. C. A. (the Dis- 
trict Court opinion is found in 247 Fed. 207), strictly followed that 
doctrine. In the case of the Cromwell, Judge Woods, speaking for 
the Circuit Court of Appeals of this circuit, said: 

"The owners of the tug having thus entered Into an independent contract 
of towing, the tug alone would be responsible for négligence in the under- 
taking, unless officers of the Cromwell retained some control of the shlp and 
were guilty of some négligence. It is true her master and crew were on the 
Cromwell carrying ont the orders of Sanders, but they did nothing more ; 
and in that relation they were mère Instruraentalities or means used by 
Sanders to apply the wheel, engine, and other instruments of navigation — ^not 
participants in the navigation. Hence it seems évident that, if the injury to 
the bridge was due to négligence, it was that of the towing company, owner 
of tlie tug, as an independent contracter, for which the Cromwell was net re- 
sponsible. Sturgis V. Boyer et al., 24 How. 110, 16 L. Ed. 591 ; The Eugène F. 
Moran, 212 D. S. 466, 29 Sup. Ct. 339, 53 L. Ed. 600. 

In the Cromwell Case an able, comprehensive review of the authori- 
ties generally wiU be found in the opinion of Judge Conner in the Dis- 
trict Court, 247 Eed. at pages 214 to 218, inclusive. See, also, Hughes, 
Adm. §§ 55, 58, and 59, where the same question is discussed and au- 
thorities cited. 

Counsel for the Rockefeller insist that the Ealls City should be held 
responsible, because her own power was used, when necessary, as auxil- 
iary to that of the tugs in making her movements. This position is not 
well taken, as an examination of the authorities will show that that 
fact is immaterial, where the vessel was free from fault, does nothing 
to contribute to the disaster, and is in tow of and under the control 
and direction of a tug, staunch and seaworthy, and suitable for the 
service, and in command of skilled, compétent, and trusted navigators. 

Counsel moreover, invoke the doctrine applicable to the liability 
of ships for négligence of pilots, and urge that the captain of the tug 
Independent was but a pilot. The law is well settled that vessels are 
liable for the négligent acts of pilots as between themselves and stran- 
gers; but in this case that fact should not affect the Falls City prejudi- 
cially, since it is manifest from the whole testimony that she was in 
tow of two tugs, under regular contract for hire, and was in command 
of, and her movements controlled by direction of the master of the 
ttig Independent, in his capacity as the tug's master, as distinguished 
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from a pilot in the technical acceptation of that désignation. The 
Cromwell, supra. 

The conclusion of the court is that at the time of the collision in 
question the Falls City was entirely under the control of the tugs navi- 
gating her, and subject to the order and direction of the chief tug mas- 
ter ; that both tugs were seaworthy and entirely capable of perf orming 
the service in hand, and were under the command of compétent navi- 
gators ; and that she was guilty of no négligence for which she should 
be held liable under the law. 

It follows that a decree may be entered, dismissing the libel, at the 
cost of the libelant. 



In re MILITAEY TRAINING CAMP IN PRINCE GEORGE COUNTY, VA. 
(District Court, B. D. Virginia. October 23, 1919.) 

1. Eminent domain <S=167(5) — Poweb of Secretaey of Wab to institute 

peoceedings. 

Repeal of statutes by implication is not favored, and the power given 
the Secretary of War by Act .Tuly 2, 1917 (Comp. St. 1918, § 6911a), to 
cause proceedings to be Instltuted in the name of the United States, for 
the condemnation of land needed for fortifications, coast défenses, and 
milltary trainlng camps, was not abrogated by the provision in Army Ap- 
propriation Act July 11, 1919, declarlng that no part of the appropriations 
shall be expended for the purehase of real estate for the construction 
of army camps and cantonments, except where, in cases of camps In use 
prior to November 11, 1918, It haa been found more economical, for the 
purpose of salvaging such camps, to buy real estate than to continue to 
pay rentals ; hence a pétition by the Secretary of War, filed June 24, 1919, 
to condemn land for a mllitary training camp, cannot be denled on the 
ground that the Secretary of War was wlthout authority. 

2. Eminent domain ®=>196 — On peoceedingb by Seceetabt of Wae, pre- 

SUMPTION that FUND EXISTS FOE PAYMENT. 

VThere Secretary of War filed a pétition to condemn land for a mlli- 
tary traîning camp, and landowners attaclted the pétition on the ground 
the authority conferred on him by Act July 2, 1917 (Comp. St. 1918, i 
6911a), had been repealed by Army Appropriation Act July 11, 1919, for- 
biddlng the expendlture of appropriations for acquisition of land, ex- 
cept In connection with salvagiiig property on establlshed mlUtary camps, 
It wUl be presumed there was a fund In existence with which to pay for 
the land, as asserted by the Secretary. 

3. Eminent domain ®=566 — On peoceedings by Secbetaky of Wab, couet 

determines question of public use. 

On pétition by the Secretary of War to condemn property for milltary 
purposes, the judicial question to be determined is whether the use is a 
public one, and questions as to payment rest in législative discrétion, al- 
though the courts must see that just compensation is made before the 
property is taken. 

4. Eminent domain <S=18 — Condemnation for militaby teaining camp a 

public purpose. 

Where the Secretary of War, as authorized by that act, began proceed- 
ings to condemn land, under Act July 2, 1917 (Comp. St. 1918, § 6911a), 
for a mllitary training camp, it must be held that the condemnation Is 
for a public purpose; the establishment of training camps being for the 
purpose of public défense. 

^s»For other cases see same topic & KïïY-NXlMBER In ail Key-Numbered Digests à Indexes 
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5. Bminent domain <S=»ie9 — In condemnation bt Seceetart of Wak, no dé- 

fense THAT FUND FOR PAYMENT NOT ON HAND. 

Where the Secretary of War, as authorized by statute, began proceed- 
ings to eondemn land for a military training camp, the proceeding cannot 
be dlsmissed because spécifie sum was net then on hand to compensate 
the landowners, for title would not pass until compensation is made. 

6. Courts <S=>284 — Jubisdiction of fédéral courts. 

Under Act Aug. 1, 1888 (Comp. St. §§ 6909, 6910), fédéral District Court 
bas jurisdictlon of proceeding by Secretary of War to eondemn land, as 
authorized by Act July 2, 1017 (Comp. St. 1918, § 6911a), for mUitary 
training camp. 

At Law. In the matter o£ the condemnation of lands, with ail im- 
provements thereon, and the appurtenances thereunto belonging, lying 
in the County of Prince George, in the State of Virginia, neededby 
the United States for the site, location, construction, and prosecution 
of Works for a military training camp. On pleas to the jurisdictlon, 
and demurrer filed to the pétition. Pleas and demurrer overruled, and 
motion to dismiss denied. 

Hiram M. Smitli, U. S. Atty., of Richmond, Va., for the United 
States. 

Wilson M. Farr, of Fairfax C. H., Va., George H. Lamar, of Wash- 
ington, D. C, Wyndham R. Meredith and Meredith & Meredith, ail of 
Richmond, Va., and James A. Hefflin and A. L. Jones, both of Hope- 
well, Va., for sundry landowners. 

WADDILL, District Judge. On the 24th of June, 1919, the original 
pétition in thèse proceedings was filed by the United States of Ameri- 
ca, having for its purpose the condemnation of 32 tracts or parcels of 
land, with the improvements thereon, in the county of Prince George, 
Va., in the Eastern district of Virginia, at and adjacent to Camp Lee, 
and on the 30th day of June, 1919, an amended pétition, having for 
its object the same purpose, was also filed by leave of court. Subse- 
quently, on the lOth day of September, 1919, an order was entered 
giving notice by publication to the tenants of the freehold, as required 
by law, made returnable before this court, at its courtroom in the 
city of Richmond, Va., on the 6th day of October, 1919, the first day 
of the next ensuing term. 

On the return day of this process, sundry défendants appeared, 
some specially, and some generally, and by appropriate proceedings, by 
way of demurrer, by spécial plea, and motions to dismiss, raised the 
question of the jurisdiction of the court, and sought to contest the va- 
lidity of the proceedings. The case is now before the court for con- 
sidération of the légal questions thus presented. 

The government's pétition sets forth that the same was filed by di- 
rection of the Attorney General of the United States, acting in this 
behalf in accordance with the request of the Secretary of War of the 
United States, who had certified that it was necessary and advan- 
tageous to the interests of the United States to acquire the lands de- 
scribed in and set forth in said pétition; that the said lands were 
needed for the site, location, construction, and prosecution of works 

®S3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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for a military training camp, and that the Secretary of War was acting 
pursuant to the provisions of the act of the 2d day of July, 1917 (Fed. 
Stat. Ann. Supp. 1918, p. 166; U. S. Comp. Stat. Temp. Supp. 1917, 
p. 363; 40 Stat. 241, c. 35 [Comp. St. 1918, § 6911a]). 

The pétition further sets forth that the United Statep, acting 
through their proper officers and agents and duly authorized représen- 
tatives, had made an effort to agrée with the landowners upon the price 
and terms of purchase, but without avail. It is further averred that, 
at the time of the filing of the pétition and amended pétition, a state 
of war existed between the United States of America, on the one 
hand, and the Impérial German govemment and the Impérial and Royal 
Austro-Hungarian government, on the other; that the interests of the 
landowners proposed to be taken by the United States were the fee- 
simple interests in and to said properties ; and that an appropriation to 
pay for said lands was availaÛe, contained in the act entitled "An act 
making appropriations for the support of the army for the fiscal year 
ending June 30, 1919," approved July 9, 1918 (Act July 9, 1918, c. 143, 
40 Stat. 845). 

The grounds of défense interposed are briefly: First, that this 
court is without jurisdiction to entertain the proceeding, and thàt the 
same can only be maintained in the circuit court of Prince George 
county. Va., where the lands lie ; second, that the proceedings should 
not be entertained, because it is manifest that the lands are not sought 
for public use, such as is authorized by the Constitution and laws of 
the United States, warranting the exercise of the right of eminent 
domain in respect thereto ; and, third, because no appropriation exists 
whereby the lands condemned can be paid for. Thèse two last posi- 
tions will be considered in the order named, and in connection with 
the authority of the Secretary of War to inaugurate the proceedings. 

[1, 2] By Act July 2, 1917, 40 Stat. 241, being an enlargement of 
Act Aug. 18, 1890, 26 Stat. 316, c. 797 (Comp. St. § 6911), the Secre- 
tary of War is authorized to cause proceedings to be instituted in the 
name of the United States, in any court having jurisdiction of such 
proceedings, for the acquirement by condemnation of any land, or the 
temporary use thereof, or any other interest therein, or right pertain- 
ing thereto, needed for the site, location, construction, or prosecution 
of Works for fortifications, coast défenses, and military training 
camps ; such proceedings to be prosecuted in accordance with the laws 
relating to suits for the condemnation of property of the states wherein 
the proceedings may be instituted. The act further provides for the 
purchase of property when terms can be agreed upon, acceptance of 
donations in that connection by the Secretary of War, and for the 
taking of immédiate possession of the property by the government in 
advance of the ascertainment even of the validity of the title, by rea- 
son of the imminence of war, etc., and an existing immédiate urgency 
arising therefrom. 

The défendants insist that, notwithstanding this plain provision of 
the act of Congress authorizing the Secretary of War to acquire prop- 
erty by condemnation, he is now prohibited from so doing, and that 
thèse proceedings cannot be maintained at his instance, because of the 
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provision in Army Appropriation Act July 11, 1919, c. 8, 41 Stat. 128, 
making the appropriation for the support of the army for the fiscal 
year ending June 30, 1920, whidi reads as f ollows : 

"That no part of any of the appropriations made lierein nor any of the 
unexpended balances of appropriations heretofore made for the support and 
maintenance of the army or the mllltary establishment shall be expended for 
the purchase of real estate for the construction of army camps or canton- 
nients except in such cases at National Army or National Guard camps or 
cantonments which were in use prior to November 11, 1918, where it has becn 
or may be found more economlcal to the government for the purpose of sal- 
vaging such camps or cantonments to buy real estate than to continue to 
j)ay rentals or claims for damages thereon, and except where industrial 
l>lants hâve been constructed or taken over by the government for war 
purposes and the purchase of land is necessary in order to protect the in- 
terest of the government" 

— and urge that the efïect of this provision is that tliere is no appro- 
priation for the payment of the land sought to be taken, and that the 
Secretary of War is only authorized to make purchases of real estate 
for the construction of army camps or cantonments, in connection 
with existing camps, having in view the salving of the camp and the 
property thus acquired as a whole, and that no authority is given to pro- 
ceed by condemnation to acquire such additional land as may be thus 
needed ; in other vi^ords, that the property hère sought to be condemned 
is not for such a public use as the Constitution contemplâtes, but only 
to enable the government the better and more economically to salve the 
tracts and camp sites that it may own adjacent thereto. 

That there may be serious question regarding the right to condemn 
for the purposes indicated — that is, for salving purposes — ^goes with- 
out saying ; but that is a matter that the court need not pass upon hère, 
as this proceeding on its face is not for such purpose. The govern- 
ment's pétition sets out that the condemnation is sought for one of the 
purposes for which the Secretary of War is expressly given authority 
to proceed by condemnation, namely, to acquire land to be used for a 
"military training camp." The contention made would, in eiïect, be 
to treat the appropriation act of July 11, 1919, in the particular cited, 
as a repeal by implication of the statute authorizing the Secretary of 
War to cause condemnation proceedings to be commenced for the pur- 
poses named in the act of July 2, 1917; that is to say, for "fortifica- 
tions, coast défenses and mihtary training camps." 

Repeals of statutes by implication are not f avored, and certainly the 
same should not he adopted unless entirely clear in respect to a statute 
as important as the one under considération hère. In this connection, 
sight should not be lost of the fact that military training camps are an 
incident to, or necessary for, the maintenance and organization of the 
army in time of peace as well as of war. It is true that the amendment 
to the appropriation act in question provides that no part of the appro- 
priation of the money claimed by the Secretary of War to be available 
for the acquisition of the lands for the training camp in question shall 
be used for the purchase of real estate for the construction of army 
camps or cantonments, save to purchase in connection with canton- 
ments or camps in use prior to November 11, 1918, for salvage pur- 
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poses; but since this is a proceeding in which the Secretary of War 
is engagea in the condemnation of property for purposes within his 
discrétion, and not for salvage purposes, the court should be slow to 
hold that he had not the authority to use the appropriation committed 
to him for the purpose. On the contrary, certainly at this stage of 
the proceeding, the court would assume that he had, or would exercise 
the authority reposed in him, in expending the appropriation in ques- 
tion, properly, wisely, and discreetly. Moreover, the court should not 
substitute its judgment for that of the Secretary of War as to the exist- 
ence or nonexistence of the f und with which to pay for the property 
condemned, especially when he vouches the f act that he was possessed 
of such funds. In re Rugheimer (D. C.) 36 Fed. 369. This is partic- 
ularly true as it would not follow, if he should be mistaken as to his 
position regarding his right to use this particular fund, that he would 
not be warranted in paying for the property from other sources at his 
command, or secure the necessary appropriation to meet the require- 
ments of the condemnation. 

[3] The judicial question to be determined is whetlier the use for 
which it is proposed to take the property sought to be condemned, is a 
public one or not. When that is done, the judicial function is ex- 
hausted, and the extent to which property may be taken, or just how it 
will be paid for, rests in the législative discrétion ; the court, however, 
to see that just compensation is made before the property is taken. 

[4, 5] The act of Congress under which the proceeding is inaugurat- 
ed déclares "training camps" to be one of the purposes for which con- 
demnation proceedings may be commenced. That training camps are 
public purposes cannot be questioned. Shoemaker v. United States, 
147 U. S. 282, 298, 13 Sup. Ct. 361, 37 h. Ed. 170. It does not follow 
that the fact that the exact sum of money with which to pay for prop- 
erty may not be in hand is necessarj'- to the maintenance of the pro- 
ceeding. This is apparent from the fact that not infrequently spé- 
cifie sums may be named at which the property may be acquired. The 
allowance of a larger or smaller sum neither affects the legality of 
the proceeding nor the right of the citizen to receive what is justly 
due him. Shoemaker v. United States, supra, 147 U. S. 302, 13 Sup. 
Ct. 361, 37 L. Ed. 170; In re Manderson (C. C. A. 3d Circuit) 51 
Fed. 501, 2 C. C. A. 490. 

The court should be jealous in every case to see that the property 
is only taken upon just compensation being paid therefor, and the 
condemnation does not pass title until the land sought to be taken is 
paid for. The case of United States v. Gettysburg Electric Ry. Co., 
160 U. S. 668, 683, 684, and 685, 16 Sup. Ct. 427, 40 L. Ed. 576, will 
be of interest, as bearing on the necessity for an appropriation in the 
exercise of the right of condemnation. 

[6] Recurring to the question raised as to the right to proceed in 
this court, it seems almost too well settled now to be the subject of 
serious considération, Congress having by Act Aug. 1, 1888, c. 728, 
25 Stat. 357 (Comp. St. §§ 6909, 6910), in terms provided that such 
proceedings instituted by the Secretary of the Treasury or any other 
officer of the government, seeking to acquire property for the United 



WHEELKB V. BADENHAUSBN OO. 991 

(260 F.) 

States by condemnation, or under judicial process, may be instituted 
whenever it is necessary or advantageous to the government so to do, 
and that the United States District Courts of the district where the 
land Hes, shall hâve jurisdiction of such proceedings. 

In Chappell v. United States, 81 Fed. 764, 26 C. C. A. 600, a dé- 
cision of the Circuit Court of Appeals of this circuit, it was held that 
under the provisions of the act of Congress under which thèse pro- 
ceedings are inaugurated the Attorney General may, at his élection, 
proceed in either the state or fédéral court. This case was subse- 
quently passed upon by the Suprême Court of the United States and 
affirmed. 160 U. S. 509, 510, 16 Sup. Ct. 397, 40 L. Ed. 510. _ 

It follows, from what has been said, that the pleas to the jurisdic- 
tion and demurrer filed to the pétition should be overruled, and the 
motion to dismiss denied. 



WHEELER et al. v. BADENHAUSEN CO. 

(District Court, E. D. Pennsylvanla. October 22, 1919. On Pétition to Vacate 
Appointment of Keceiver, October 30, 1919.) 

No. 1855. 

1. COTJKTS <S=5>493(3) CONTBOL Or PBOPEETY BT EECEIVEE TEST OF JUBIBDICTIOSf 

BETWEEN COURTS. 

Though suit for appointment of receiver of a corporation was begun in 
a Delaware state court before suit for such purpose was brought in a 
fédéral court for Pennsylvanla, the appointment of receiver flrst made 
by the fédéral court will not be revoked, and the property tumed over to 
the Delaware receiver, under the rule of comity as between courts of con- 
current jurisdiction of the subject-matter of an action, ail the corpora- 
tion's property being In Pennsylvanla and New Jersey, and being at the 
time of appointment of the Delaware receiver, In the possession and 
control of the fédéral court for Pennsylvanie through Its receiver, and 
of a court for New Jersey through its ancillary receivera, control over 
the property in controversy being the test of jurisdiction. 

2. Recbiveks <S=3l4 — Distinction between beceiveeship for insolvenct 

AND FOB CONSEEVATION AND BEHABILITATION. 

There Is a clear distinction between a recelvershlp on the ground of in- 
solvency and one for conservation of assets and rehabilitation for the 
beneflt of creditors. 

3. Corporations <S;=3558 — Intebests to be considebbd on application fob 

revocation of appointment of eeceiveb. 

Where a corporation, though insolvent under the Delaware rule, be- 
cause unable to meet its obligations in due course of business, is not 
insolvent under the rule in Pennsylvanla, where its principal office and 
most of its property is located, it baving assets largely exceeding its 
liabillties, a fédéral court for Pennsylvanla, which at suit for creditors 
appointed a receiver to conserve its assets and conduct its business, will 
not revoke its appointment, In favor of receivers appointed by a court of 
Delaware at suit of a single stockholder; comity not requlring it, and 
the creditors, whose interests are to be given the greater considération, 
opposing it. 

On Pétition to Vacate Apjrolntment of Keceiver. 

4. Corporations <S=3558 — Right to question eliqibility of receiver. 

Décision on the question of jurisdiction having been against receivers 
for a corporation appointed by a state court, who petitioned a fédéral 

@=9For oUier cases see same topic & KEY-NUMBQR in ail Key-Numbered Digests & Indexes 
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court to revoke Its appointaient of a recelver for the corporation, basîng 
their rlght to take possession of tlie property solely on the ground that 
the State court flrst acquired jurisdiction, they hâve no standing to at- 
tack the eligibillty of the fédéral court's appointée. 

In Equity. Suit by Morris Wheeler and other against the Baden- 
Jiausen Company. A receiver for défendant was appointed in that 
suit, and pétition for revocation of his appointment is made by receiv- 
ers appointed for such company by a court of Delaware. Pétition de- 
nied and dismissed. 

Henry J. Scott, of Philadelphia, Pa., for Delaware receivers. 

William W. Porter, of Philadelphia, Pa., for receiver Foulkrod. 

M. Hampton Todd, of Philadelphia, Pa., for Morris, Wheeler & 
Co. 

Wm. Y. C. Anderson, of Philadelphia, Pa., for United States Ship- 
ping Board Emergency Fleet Corporation. 

THOMPSON, District Judge. [1] This pétition is based upon the 
well-known rule that, where two courts hâve concurrent jurisdiction, 
it is the poHcy of the law that the jurisdiction of both shall not be con- 
currently invoked and exercised, and, as between two courts having 
concurrent jurisdiction of the subject-matter of an action, the court 
which first obtains jurisdiction has the right to proceed to its final 
détermination without interférence from the other. O'Neil v. Welch, 
245 Fed. 261, 157 C. C. A. 453; Pitt et al. v. Rodgers, 104 Fed. 387, 
43 C. C. A. 600; Taylor v. Taintor, 16 Wall. 366, 21 L. Ed. 287. 

The question comes up upon the pétition of receivers appointed by 
the Court of Chancery for Newcastle County, Del. On August 28, 
1918, Edgar Kidwell, an alleged stockholder, filed a bill in that court, 
setting forth that the Badenhausen Company, the défendant corpora- 
tion, was insolvent; that its affairs were being mismanaged by its 
président, and its interests endangered by reason of fraudulent and 
dishonest practices upon his part, with the prospect of injury to credi- 
tors, stockholders, and contractors with the company, unless the cor- 
poration be taken from the control of its majority stockholders and 
placed under the supervision of the court ; praying that the corporation 
be adjudged insolvent in that it was unable to meet its obligations in 
due course of business and that receivers be appointed with authority 
to continue the business to the extent of completing existing contracts. 

To this bill the défendant filed its answer October 31, 1918, denying 
the charges of improper conduct on the part of the président and in- 
solvency, and setting forth that its assets largely exceeded its liabili- 
ties and that it was amply able to meet and was meeting ail of its just 
debts in the due course of business. 

Thereafter, on January 20, 1919, a creditors' bill was filed in this 
court, averring that the Badenhausen Company had offices in the city 
of Philadelphia, and its business was there conducted ; that it was en- 
» gaged, inter alla, in the manufacture and sale of boilers, marine en- 
gines, heaters, separators, condensers, etc., with plants, at which the 
manufacturing business was conducted, located at Cornwells and 
Bridgeport, Pa., and at Bound Brook, N. J. ; that its assets, includ- 
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ing real estate, aggregated upwards o£ $3,000,000, and its. liabilities 
aggregated not in excess of $1,600,000; that by reason of the extraor- 
dinary financial conditions due to the war it was unable to provide 
for the payment of its obligations at that time maturing or about to 
mature, or to presently convert sufficient of its assets to secure the 
funds necessary for the prosecution of the présent conduct of its busi- 
ness ; that there was imminent danger that the property and assets of 
the Company would be taken in exécution by its creditors, and thereby 
values would be sacrificed, and the creditors of the company, whose 
claims were not yet due, and its stockholders would be greatly prej- 
udiced and suflfer loss and injury; that if the business of the com- 
pany could be temporarily continued under a receivership and its prop- 
erty and assets thus conserved and protected from levy and sale, and 
existing contracts would be completed or adjusted, the creditors and 
stockholders thereof would be greatly advantaged and saved from any 
loss or injury. It was averred that the business had been highly profit- 
able, and an interruption of its business at that time would destroy the 
values created by large expenditures. It prayed for an injunction re- 
straining the Badenhausen Company from disposing of its assets with- 
in the jurisdiction of this court, and that a receiver be appointed to 
take possession of its assets within the jurisdiction of this court for the 
purpose of conserving such assets, with authority to continue the busi- 
ness. 

On the same day, an answer was filed consenting to the appointment 
of a receiver as prayed for in the bill. On the same day, a receiver 
was appointed with authority and direction to take possession of the 
books, papers, moneys, choses in action, assets, and ail other property, 
real and Personal, of the company, within the jurisdiction of this court, 
for the purpose of conserving the assets of the company, and that the 
receiver be authorized to continue the business until further order of 
the court. 

On February 7, 1919, a hearing was had before the Chancellor in the 
Court of Chancery, of Newcastle County, Del., upon bill, answer, and 
évidence produced. The évidence consisted of a certified copy of the 
bill, answer, and decree appointing a receiver for the Badenhausen 
Company in this court. On February 20, 1919, the Chancellor enter- 
ed a decree, finding, upon the bill, answer, and évidence submitted, 
that the défendant corporation was insolvent, in that it was unable to 
pay its debts when and as they became due, appointing receivers and 
enjoining the company, its président, directors, officers, agents, serv- 
ants, and attorneys from receiving, collecting, or compromising any 
debt due or belonging to the company and from paying out, selling, as- 
signing, or transferring any property, estate, moneys, funds, lands, 
tenements, or effects of any description whatsoever belonging to the 
company to any person other than the receivers thereby appomted, and 
commanding that the company, its ofHcers, agents, etc., surrender and 
hand over to the receivers ail property, estate, moneys, funds, assets, 
books, papers, and documents of every sort belonging to or in the 
custody, possession, or control of the company, ordering discovery, 
and authorizing and empowering the receivers to take such proceed- 
260 F.— 63 
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ings as might be necessary in the courts of any other state or the Unit- 
ed States to secure the aid of said courts by the appointment of ancil- 
lary receivers or otherwise, in taking possession and charge of the 
property and assets of the Badenhausen Company. 

An appeal from this decree was taken by the Badenhausen Company, 
upon which the Suprême Court of Delaware affirmed the decree of the 
Chancellor. 107 Atl. 297. The hearing upon the pétition to vacate the 
appointment of receiver in this court had been continued pending the 
disposition of the appeal to the Suprême Court of Delaware. 

Having due regard to the policy of the law and the rule heretof ore 
stated, the first question which suggests itself is whether the United 
States District Court for the Eastem district of Pennsylvania and the 
Court of Chancery of Newcastle County, Del., had such concurrent 
jurisdiction as to render the appointment of a receiver by this court 
an interférence with the jurisdiction acquired by the Delaware court. 
The Delaware court had already obtained jurisdiction over the défend- 
ant. To the extent, therefore, of having jurisdiction over the défend- 
ant, this court and the Delaware court had concurrent jurisdiction. 
The territorial limits of the jurisdiction of the Newcastle county court 
over the property of the défendant is restricted by the territorial limits 
of the State in which that court is established. The territorial limits of 
this court for the purpose of obtaining jurisdiction and control over 
the property of the défendant is restricted by the territorial limits of 
the state of Pennsylvania unless extended to the entire circuit as pro- 
vided in section 56 of the Judicial Code March 3, 1911 (36 Stat. 1102, 
C.231 [Comp. St. §• 1038]). 

The real estate of the défendant is located within the Eastern dis- 
trict of Pennsylvania. Its Personal assets, its principal offices, its 
books and papers are within the Eastern district of Pennsylvania. Its 
manufacturing business is conducted partly in this district and partly 
in the district of New Jersey. As far as jurisdiction over the real 
estate or property of a fixed nature is concerned, therefore, the juris- 
diction of this court and that of the court of Delaware is not concur- 
rent. The pendency of the bill in Newcastle county, Del., had not 
brought within the control of that court any of the property of the 
défendant. The cause had not been brought on for hearing, although 
the bill had been filed many months before that filed in this court. At 
the time of the appointment of receivers by the Court of Chancery of 
Newcastle County, Del., this court had in its possession and control, 
through its receiver, ail of the property of the défendant located with- 
in the Eastern district of Pennsylvania, and through the appointment 
of ancillary receivers by the District Court of New Jersey, that court 
had taken possession and control of the assets of the company within 
the state of New Jersey. 

Control over the property in controversy is the test of jurisdiction. 
Riggs v. Johnson County, 6 Wall. 166, 18 L,. Ed. 768 ; In re Johnson, 
167 U. S. 120, 17 Sup. Ct. 735, 42 L. Ed. 103; O'Neil v. Welch, 245 
Fed. 261, 157 C. C. A. 453. Applying this test, this court had custody 
and control over ail the property of the Badenhausen Company prior to 



WHEELBB V. BADENHADSEN CO. 995 

(260 F.) 

the appointment bf receivers by the Delaware court and prior to any 
action to acquire such control upon the part of that court. 

[2, 3] Coming, now, to the remédies to be administered, there is 
a clear distinction between a receivership on the ground of insolvency 
and a receivership for conservation of assets and rehabihtation for the 
bcnefit of creditors. Scattergood v. American Pipe & Construction 
Co., 249 Fed. 23, 161 C. C. A. 83. While the finding of insolvency by 
the Delaware court is accepted with due respect, under the facts ap- 
pearing in this case the corporation would not be deemed insolvent in 
Pennsylvania, where the term "insolvency" generally signifies insuffi- 
ciency of assets when tumed into money to discharge existing indebt- 
edness. Mueller v. Fire Clay Co., 183 Pa. 450, 38 Atl. 1009. A re- 
ceivership for a concern not insolvent in that sensé is recognized in 
Scattergood v. American Pipe & Construction Co., supra, as peculiar- 
ly appropriate. 

The whole record in this case shows that the interests of creditors 
whose rights are superior to those of stockholders, and at whose in- 
stance the receiver in this district was appointed, ought to be regarded 
rather than those of the one stockholder at whose suit the receivers 
were appointed by the court of Delaware. As construed by the courts 
of Pennsylvania, the corporation is not insolvent, its assets largely ex- 
ceed its liabilities, its receiver has taken possession, is conducting the 
business to the satisfaction of creditors and contractors, and the rev- 
ocation of his appointment is opposed by contractors and others in 
interest, who bave filed answers in the cause. 

The bill filed in the Delaware court does not bring the case within 
the reason of the décision in O'Neil v. Welch, 245 Fed. 261, 157 C. 
C. A. 453, or Palmer v. Texas, 212 U. S. 118, 29 Sup. Ct. 230, 53 L- 
Ed. 435, or McKinney v. Landon, 209 Fed. 300, 126 C. C. A. 266, 
where the intervention was by the Attorney General on behalf of the 
govemmental authority of the state for the purpose of taking posses- 
sion of and administering the property in the public interest. I see 
no Sound reason in this case, either because of the rule of comity urged 
by counsel for the petitioner or because of the interests of the cor- 
poration, its creditors, its stockholders, and those concerned in con- 
tracts which the receiver is carrying eut to relinquish jurisdiction by 
vacation of the appointment of the receiver and to turn over its proper- 
ty and business to receivers of a foreign jurisdiction. 

The prayer of the pétition is denied, and the pétition is dismissed. 

On Pétition to Vacate Appointment of Receiver. 

[4] Since filing the opinion in the above matter, the counsel for the 
petitioners has called attention to the fact that in the opinion the ques- 
tion of the eligibility of John L. Foulkrod, Esq., to be receiver raised 
in the brief of counsel was not passed upon. 

The pétition of the receivers appointed by the Court of Chancery of 
Newcastle County, Del., prays that Mr. Foulkrod's appointment be 
revoked, and that he be directed to turn over to the petitioners as re- 
ceivers ail the books, papers, documents, property, and assets of the 
Badenhausen Company. The standing of the petitioners is based sole- 
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ly upon their alleged right as receivers of the Delaware court to take 
possession and control of the property of the défendant corporation by 
reason of that court having êrst acquired jurisdiction. For the rea- 
sons stated in the opinion, this court has declined to relinquish juris- 
diction by revoking the appointment of its receiver and ordering him to 
tum over to the petitioners the property of the défendant. The ques- 
tion of jurisdiction having been decided adversely to the petitioners, 
they are left without any interest as parties or any standing to at- 
tack the eligibility of the receiver appolnted by this court. Because the 
petitioners hâve no standing as parties to the cause to raise the ques- 
tion, and a décision upon Mr. Foulkrod's eligibility is not germane to 
the question of jurisdiction, no référence was made in the opinion to 
the contention in counsel's brief. 

The above reasons are now stated at the request of the counsel for 
the petitioners. 



JOHN L. EOPER LTJMBER CO. v. HINTON et al. 
(District Court, E. D. North Carollna. August 23, 1919.) 

1. Evidence <S=452, 460(7) — Paeol évidence admissible to explain latent 

ambiguitt in deed. 

A deed desciiblng land as the Old Lebanon Juniper swamp, etc., la 
sufficiently deflnlte to admit paroi évidence to fit the description to the 
land conveyed; the description belng a latent amblgulty. 

2. EsTOPPEL <S=>27 — Of obantee feom puechaseb undeb wabeantt deed to 

SET UP adverse TITLE. 

Persons claimlng through a grantor, who warranted title, are estopped 
from asserting as agalnst hls grantee title to lands included wlthin the 
description- of the first eonveyance, regardiess of whether grantor, who 
■was thelr source of title, had title to the property Included. 

3. Deeds ®=»114(1) — Constbuction of descbiption eefeebing to countt 

becobds. 

Deed describing the land conveyed as the Old Lebanon Juniper swamp, 
title to which the grantor derived from E., admlnistrator, which made 
référence to the county records, etc., held not to Include title two small 
parcels of highland wlthin the gênerai boundaries of the swamp, which 
the grantor had acquired from other sources ; it appearing that the 
smaller parcels had for many yeara been distinguished from the remain- 
der of the swamp. 

4. Deeds <®=393 — Intent or parties sought in construction or deed. 

The courts will endeavor to ascertaln and effectuate the intention 
of the parties to a deed, and sueh intention will be sought by référence 
to the language used by the grantor. 

5. Deeds (©=390 — ^Ambiguous language construed favorablt to grantee. 

If the language in a deed is of doubtful meaning, capable of more 
than one construction, that construction most favorable to the grantee 
will be adopted. 

6. Deeds <S=112(1) — Otheb deed ce becobd befeeeed to constbued as pabt 

OF deed. 

When a grantor, for the purpose of rendering a description of the prop- 
erty more certain, etc., refers to another deed or record, such deed or 
record so referred to will be treated as if embodied In the deed in which 
référence is made, and the premises therein described will pass under It 
as if written in the deed. 

^=»For other cases see same toplo & KEY-NUMBBR In ail Xey-Numbered DIgests & Indexes 



JOHN L. BOPEK LOMBEB CO. V. HINTON 097 

(260 F.) 

7. Deeds 'S=>111 — Particulae description conteols gênerai, description. 

When a deed contains a gênerai description, followed by a particular 
description of tlie premises granted, ttie latter will control the former. 

8. Deeds <S=395 — Every clause qiven intenued effect. 

Every clause and part of a deed should be given that force and efEect the 
parties must bave intended. 

9. Deeds ®=>118 — Evidence supficiently identifyino parcels not includ- 

ED IN description. 

Where défendants claimed small parcels of higbland within the gênerai 
boundaries of the swamp, which thelr predecessor had granted to those 
under whom plaintiff claimed, held, that the small parcels of higbland 
which were not included in the swamp were with reasonable certainry 
correctly located. 

In Equity. Bill by the John L. Roper Lumber Company against C. 
L. Hinton and others to enjoin trespass and acquire title to land. Bill 
dismissed. 

J. Kenyon Wilson, of Elizabeth City, N. C, and Small, MacLean, 
Bragaw & Rodman, of Washington, N. C, for plaintiff. 

C. E. Thompson and Aydlett, Simpson & Sawyer, ail of Elizabeth 
City, N. C, for défendants. 

CONNOR, District Judge. The subj^ect-matter of this suit con- 
sists of two tracts or parcels of land, described in the pleadings and 
the deeds introduced in évidence as the "Thornton" tract, of 85 acres, 
and the "Gales" tract, of 281 acres, situate in Camden county, N. C. 
The record évidence discloses the following facts: 

John L. Hinton, the ancestor of défendants, under whom they claim 

title, on March 1, 1854, conveyed to James B. Norfleet: 

"A certain tract of swamp land called and known as the Old Lebanon 
Juniper swamp, lyîng in the counties of Gates and Camden, and supposed to 
contaln 5,000 acres, more or less, and is the same tract of Juniper swamp to 
which I derived title from Hamlin L. Epps, adniinistrator and commissloner 
of Admirai Brinkley, deceased, [as by] référence to the records of the regis- 
ter's office of Camden county, North Carollna, [will] at large and more fuUy 
appear." 

This deed contains a covenant of warranty against "ail and every 
incumbrance, claim, or demand from, by, or through him, the said 
John Hinton, or any person claiming by, or through, or under him." 
It was admitted to probate at the March term, 1854, of Camden coun- 
ty court, and registered in said county June 19, 1854, Book Z, page 596. 

[1] The description of the land as "called and known the 'Old 
Lebanon Juniper swamp' " is sufficiently definite to admit paroi évi- 
dence to "fit the description to the thing." The description is what the 
courts refer to as "a latent ambiguity" and open to paroi évidence to 
make it definite. Deaf and Dumb Asylum v. Norwood, 45 N. C. 65. 

The grantor points to the source from which more definite descrip- 
tion may be found — the deed under which he derived title. Référence 
to this deed and the records of the register's office of Camden county 
discloses a description in substantially the same language as in the 
deed to Hinton, as the "Juniper swamp called the Old Lebanon," refer- 
ring to "a deed from Thomas G. Benton to Brinkley and Riddick." 

^=9For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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Référence to the deed from Thos. G. Benton to Riddick and Brink- 
ley, dated August 1, 1847, discloses a gênerai description as: 

"A certain tract of land contalning 5,000 acres, more or less, being in tlie 
county of Camden In the state of North Oarolina, and known by the name of 
Old Lebanon swamp, belng the same tract or parcel of land which the said 
Thomas G. Benton derived title from John B. Benton, by deed of bargain 
and sale bearing date the 3d day of Febniary, 1843, and duly recorded in the 
clerk's office of Camden county in North Oarolina and is bounded as fol- 
lows : On the north by the lands of Gisboume Cherry and George Happer, 
on the east by the lands of Harrison Weston and others, on the south by the 
lands of Gisboume Cherry and others, and on the west by the lands of 
Joseph T. AUyn and others." 

Référence to the deed from John B. Benton to Thos. G. Benton, 
February 3, 1843, discloses a description as "the Old Lebanon swamp, 
being the same tract or parcel of land which said John B. Benton pur- 
chased at the sale of James N. McPherson, deceased," followed by 
calls for the same adjoining lands as in the next preceding deed. 

Référence to the next and othei" deeds, referred to, and called for 
in the chain of title, discloses substantially the same description as 
"the Old Lebanon swamp, or Old Lebanon," until we reach a deed 
from Ann Scott to Wylie McPherson, dated January 20, 1818, in 
which the land is described' as : 

"Five undivided sixth parts of a tract of land lylng in the county of Cam- 
den, state of jSTorth Oarolina, containing 6,000 acres, more or less, called and 
known by the name of the Old Lebanon estate, being the interest lately held 
by Exum Newby." 

Référence to the deed from Exum Newby to Ann Scott, dated Feb- 
ruary 26, 1810, discloses the foUowing description: 

"Ail my undivided flve-sixths of the Old Lebanon estate in the county of 
Camden, * * • which said flve-sixths of the Old Lebanon estate I, the 
said Exum Newby, purchased of Thomas ritt and Mathias B. Sawyer, as by 
thèse deeds of sale to me will appear, The lands composing the said Old 
Lebanon estate, lying and being in Camden county, are butted and bounded 
as foUows, viz: Beginning at Pasquotank river, at Robert Edney's line, and 
running north along bis line to the canal, thence aloug the canal to Gales' 
creek or run, tlieu south to the river Pasquotank, thence up the said river 
Pasquotank to the head thereof, thence northwest to the line of the New 
Lebanon lands, theiice along the line of the New Lebanon lands to Wain- 
wright's patent line at Cartright's corner, thence south to the river Pasquo- 
tank, thence along the said river to the first station. Excepting thereout, 
the two tracts called Thornton and Gales; thèse two tracts contalning 365 
acres, or thereabouts. The whole of the lands belonging to the Old Lebanon 
being estimated at 7,000 acres, more or less." 

Mathias E. Sawyer, on August 20, 1803, executed a deed conveying 
to Exum Newby one-third interest in a tract of land, known as Old 
Lebanon, containing the same description as the deed from Newby to 
Ann Scott, omitting the exception of the Thornton and Gales tracts. 

On June 11, 1803, Thomas Fitt executed to Exum Newby a deed 
conveying one-half undivided interest in Old Lebanon, containing the 
same description as the deed to Ann Scott, with the exception of the 
Thornton and Gales tracts. 

On June 25; 1800, Isaac Lamn, sheriff, conveyed to Thomas Fitt 
"the one-half undivided interest of William Reas in the Old Lebanon 
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estate," containing the same description as that contained in the deed 
of Fitt to Newby, with the exception of the Thornton and Gales tracts, 
and also ref erring to "a deed from John Hamilton to Mathias E. Saw- 
yer." 

On September 6, 1797, JohnShaw conveyed to William Reas one- 
third part of the Old Lebanon estate, which he recites was owned by 
Mathias E. Sawyer, Enoch Sawyer, and himself as tenants in common. 
This deed contains the same description as the one from Exum New- 
by to Ann Scott, with the exception of the Gales and Thornton tracts. 

Several deeds executed subséquent to June 3, 1795, by John Hamil- 
ton, Thomas Harvey, and others to Mathias E. Sawyer, are introduced, 
conveying tracts of land which appear to include the Old Lebanon 
swamp, but the boundaries do not correspond with those contained in 
the deed from Sawyer to Exum Newby and those executed subséquent 
thereto. There is nothing in thèse deeds relating or referring to the 
Gales and Thornton tracts. John Hamilton's deeds are dated Sep- 
tember 22, 1795. 

On June 3, 1795, John Hamilton executed a paper writing in the 
f ollowing words : 

"Whereas, Ben Jones, the légal proprietor of the Lebanon swamp, Thomas 
Harvey, Nathaniel Payne, owners and coproprietors of 25 shares of twenty- 
flve thirtleth parts as copartners of the same and commonly called the Leb- 
anon Company lands, hâve on the day of the date hereof laid ofC to the sub- 
scriber four shares by way of division of the sald Lebanon Company lands, 
wMch four shares it is alleged do surround the tracts of land called Gales 
and ïhornton: Now thèse writings witness that I do hereby now and for- 
ever relinquish ail rlght, title, elaim, and demand unto the said two tracts, 
Gales and Thornton, having at présent no interest thereln." 

FoUowing his signature, under seal, to the foregoing, are thèse 
words : 

"The sald Thornton tract agreeably to the patent contains elghty-three 
acres and Gales tract one hundred and forty-one acres and a half, which 
quantity the said Hamilton hereby agrées to convey by a deed of relinquish- 
ment to any person who the said Jones may sell the same to" 

■ — under seal, acknowledged in open court, and recorded in Camden 
county October 26, 1795. 

On July 10, 1788, the state of North Carolina issued grant No. 40 
to Benjamin Jones, covering 19,200 acres of land situate in Camden 
county, being a Juniper swamp on the head of Pasquotank river. This 
land appears thereafter to hâve been known as the Lebanon swamp, 
and became the property of a company composed of Benjamin Jones, 
Thomas Harvey, Nathaniel Payne, and John Hamilton, called the 
"Lebanon Company." 

On June 2, 1795, deeds reciting that, "without the intervention of a 
court of chancery, it was mutually agreed that a division or partition 
of the Lebanon Company's lands be made," etc., were introduced, 
among them a deed executed by Jones, Harvey, and Payne to John 
Hamilton, conveying to him that part of the Lebanon Company's lands 
so described to "take out of the Lebanon patent three thousand and 
six hundred and twenty-five acres, and no more." This land, as ap- 
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pears by the subséquent deeds, was thereafter known as, and called, 
the Old Lebanon swamp, as distinguished f rom the remaining por- 
tion of the Lebanon Company's land, thereafter referred to as New 
I^ebanon. The surveyors locate "Old Lebanon," as shown on the map 
introduced in évidence, within the lines marked A, B, C, D, E, F. 

It will be observed that the first paper writing referring to the Gales 
and Thornton tracts is the relinquishment by John Hamilton, June 3, 
1795, one day after he acquired title by the deeds of Jones, Harvey, 
and PajTie. The légal effect of this paper will be considered later. It 
is referred to now as a link in the chain of the record évidence. 

To understand why this paper was executed, it becomes necessary to 
refer to two grants. On February 5, 1758, 30 years prior to the Ben- 
jamin Jones grant, Earl Gran ville conveyed to Samuel Edney : 

"Ail that tract or parcel of land situate, lylng, and belng In the parlsh of 
St Peters, In the county of Pasquotank, and in the sald province, on the 
north Bide of Pasquotank river, in the désert, beglnnlng at a gum on tho 
westside of Juniper run, thence N. 77° W. 4% chaîna to a gum, thence N. 30° 
W. 17 chains to a poplar, then N. 42° E. 40 chaîna, then S. 80° E. 40 chains, 
then S. 32° B. 41 chains, then S. 15° B. 20 chains to the first station, contain- 
Ing in the whole two hundred and eighty-one acres." 

This deed was duly recorded in Pasquotank county. (Camden 
county was formed in 1777.) 

On March 19, 1762, Samuel Johnson, governor, granted to Samuel 
Edney : 

"A tract of land lu Pasquotank county, on the north aide of Pasquotank 
river, called 'the World's End,' beginning at a gum, thence N. 60° W. 40 
chains, thence N. 30° E. 18 chains, thence N. 67° B. 43 chains, thence S. 
35° W. 25 chains, to the first station, containing 85 acres." 

If thèse two tracts are locatcd within the boundaries of the Old Leb- 
anon swamp, being of prior date to the Benjamin Jones grant, Samuel 
Edney had the superior title, unless it had been lost by some means rec- 
ognized by the law, There is évidence, and I find as a fact, that for 
many years thèse two tracts were known and referred to as the Thorn- 
ton and Gales tracts. It is manifest that they were so known as early 
as June 3, 1795, to the owners of the Lebanon Company lands. John 
Hamilton so désignâtes them at that date. The deeds referred to ex- 
pressly except them from the Old Lebanon swamp by those names, and 
the number of acres which they are said to contain corresponds with 
the grants. Assuming that thèse two tracts are within the boundaries 
of the Old Lebanon swamp, they are included in the description con- 
tained in the deeds from Jones, Harvey, and Payne to Hamilton, June 
2, 1795. The paper writing which he executed June 3, 1795, did not 
convey them to any grantee. It was a mère disclaimer of title, follow- 
ed by a promise to convey them to any perso^i whom Benjamin Jones 
should direct. The relevancy of this paper consists in its evidential 
value, recognizing the fact that the two tracts were within the bounda- 
ries of the Old Lebanon swamp, but were held by a superior or para- 
mount title. In his conveyance to Mathias Sawyer, he makes no réf- 
érence to thèse tracts. When John Shaw, who acquired a one-third 
part of the Old Lebanon swamp, conveyed to Rea, September 6, 1797, 
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he excepted "the Gales and Thornton tracts, containing 365 acres," 
which is the number of acres, less one, contained in thèse tracts, and 
refers to the "patent boundaries of the two small tracts." It will be 
observed that Shaw executed two deeds to Rea, of same date — one 
deed conveying one-third, and the other one-sixth, part; the bounda- 
ries and exception are the same in both deeds. The description in the 
deed from Sherifif Lamn for Rea's interest to Fitt follows thèse deeds, 
as does the deed from Fitt to Newby, and Newby to Ann Scott, and 
her deed to Wiley McPherson, February 20, 1818. It is, therefore, 
manifest that McPherson did not acquire title by thèse deeds to the 
Gales and Thornton tracts. It is immaterial in this phase of the case in 
whom the title to the two tracts was vested ; they are expressly ex- 
cepted from the deeds under which John L. Hinton derived title. 

Passing the question whether the two tracts can be located, and as- 
suming that they are within the boundaries of the Old L,ebanon swamp, 
or Old Lebanon, the question is presented whether the description in 
the deed from Hinton to Norfleet includes them. The land which he 
conveyed — 

"Is the same tract of Juniper swamp to which I derived title from Hamlin L. 
Epps, admlnistrator and commissioner of Admirai Brlnkley, deceased." 

[2] If the two tracts in controversy are within this description, it 
is immaterial whether Hinton had title to them, because he warrants 
the title to ail of the land conveyed "as against himself and those claim- 
ing under, by, or through him." It being conceded that défendants 
claim under him, they are estopped by his warranty. Hallyburton 
V. Slagle, 132 N. G. 947, 44 S. E. 655. Défendants insist that their an- 
cestor did not "dérive title" to the Gales and Thornton tracts from 
Hamlin L. Epps, admlnistrator, because Admirai Brinkley, his intes- 
tate, had no title; that, on the contrary, he "derived title" to thèse 
tracts from Samuel Edney, the original grantee and owner of the para- 
mount title. The question of title, therefore, becomes material upon 
the question of description. This nécessitâtes an examination of the 
title to the two tracts. 

[3] The record évidence discloses that: 

On December 27, 1760, Samuel Edney conveyed to Newton Edney 

one-half of the Gales tract, described by metes and bounds, "contain- 

mg 140 acres." This deed was duly proven and registered February 

15, 1762. On October 7, 1765, Newton R. Edney conveyed by same 

description to Robert Cartwright. On January 29, 1783, Robert Cart- 

wnght conveyed by the same description to Josiah Sexton. No deed 

from Sexton is introduced. On May 30, 1796, Benjamin A. Jones 

conveyed to Enoch Sawyer by same description, concluding : 

"It being the whole of the land which the said Benjamin A. Jones bought 
of Jeremiah Sexton." ■ 

He refers to the land as the "Gales tract." On February 6, 1816, 
Enoch Sawyer conveyed by same description to Thomas McDaniel] 
aiso referring to the land as the "Gales tract." On January 24, 1818,' 
Thomas McDaniel conveyed by same description to Hollowel'l Old' 
referring to it as the "Gales tract." On December 1, 1770, Samuel 
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Edney conveyed to Timothy Hixon the other half of his 281-acre pat- 
ent or grant. It will be observed that the first call in this deed "is a 
Juniper adjoining a conveyance to Newton Edney out of said patent." 
On February 18, 1775, Hixon conveyed by same description to New- 
ton R. Edney. On December 16, 1791, Newton E. Edney conveyed by 
same description to Joseph Edney. In October, 1796, Joseph Edney 
conveyed by same description to John Shaw. On May 5, 1800, Shaw 
executed a deed to Thomas B. Littlejohn, conveying, among other 
tracts : 

"One other tract of land Ijring in Camden county, adjoining the Old Lebanon 
mill, containlng about 150 acres of land, known by the name of Thornton." 

While this description is rather indefinite, in view of the fact that 
it does not appear that Shaw owned the 85-acre tract, and in a short 
time thereafter conveyed the same land to Pugh, it is a reasonable in- 
ference that the land conveyed was the same tract purchased from 
Shaw. On November 5, 1812, Littlejohn conveyed to George Pugh 
a tract described as : 

"A part of a patent granted to Samuel Edney, commonly called the Morris 
land, begUming at the river swamp near the Juniper run, at the dividing 
Une between sald tract and the tract called Gales, luiining nearly up tha 
said run to the said patent Une, thence along the said Une westwardly to a 
poplar near the river swamp, thence along said patent Une S. 80° E. to the 
place of beginning, containing, by estimation, 150 acres, more or less." 

Référence to the calls in the deed from Earl Granville to Edney 
shows the call, S. 80° E., the call for the poplar, and other calls, in- 
dicating that this tract is the same part of the Gales, or 281-acre, 
tract conveyed by Edney to Hixon. The référence to it as "the Mor- 
ris land" may be accounted for by a mistake in copying. On July 28, 
1813, Pugh conveyed to HoUowell Old by the same description, and 
calls it "the Gales tract." This deed conveys only one-half of the tract 
which Littlejohn conveyed to Pugh. 

The next link in the chain of title is the pétition in the county court 
of Camden county, October term, 1826, by the heirs of Old, folio wed 
by the report of commissioners. John Hinton, an infant, represented 
by his guardian, Lewis Hinton, is one of the petitioners. As is usual, 
the description of the several tracts is very indefinite. It is claimed 
that the tract described as "Old Lebanon, three hundred acres," is the 
Gales tract. It is allotted to John Hinton as "a tract of land and 
swamp lying above Gales run, containing two hundred and ninety 
acres." It is stated that a plat is attached, but none is found in the 
copies of the report introduced. Paroi évidence was introduced tend- 
ing to show that 35 years ago John L. Hinton, the same person called 
John Hinton in the pétition for partition, the grandson of HoUowell 
Old, claimed to be the owner of the Gales tract, had an agent looking 
after, and forbidding trespassing, cutting timber, etc., and having ten- 
ants upon it. This was 40 years or more subséquent to his deed to 
Norfleet. 

On December 16, 1763, Samuel Edney conveyed, by the same de- 
scription contained in his grant of March 19, 1762, the 85 acres to 
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Thornton Gray. It is probable that the name of the grantee fixed upon 
the land the name "Thornton," by which it is in subséquent deeds re- 
ferred to. No deed from Gray is found, but on November 30, 1787, 
Samuel Spence conveyed, by the same description contained in the 
grant, and specifically referring thereto, what he calls "World's End 
or Thornton's" to Benjamin Jones. It will be observed that Ben Jones 
took a grant for the Lebanon Company lands, within which this tract 
is included, on July 10, 1787. On May 3, 1796, he conveyed by the 
description contained in the grant to Enoch Sawyer. He makes spé- 
cifie référence to this tract, which he also calls "World's End, or 
Thornton's." On July 13, 1801, Enoch Sawyer conveyed to F. B. 
Sawyer the same land, who, on October 13, 1809, conveyed to John 
Stanley. On December 16, 1850, Thomas Stanley and others, recit- 
ing that they are the heirs of John Stanley, conveyed this tract to John 
L. Hinton, the ancestor of défendants. This deed was proven and 
recorded April 6, 1909. It is conceded that Old Lebanon is, to a large 
extent, swamp. 

It is claimed by défendants, and the évidence tends to sustain them, 
that the Gales and Thornton tracts are ridges, elevated above the sur- 
rounding lands ; that they were capable of being cleared, inhabited, and 
cultivated; that the growth on them is of a différent character from 
that on the surrounding land. There is undisputed évidence that many 
years ago people lived upon thèse tracts, built dwelling and f arm hous- 
es upon them, and cleared and cultivated fields within their boundaries. 
The Thornton tract, after the conveyance to Stanley, was called "Stan- 
ley Island." The character of the land accounts for the entry and 
purchase of thèse small tracts at a very early date. The fréquent 
change in the title, priées for which it sold, and other facts apparent 
from the deeds and paroi évidence, show they had a distinctive status 
within the knowledge of those who sold and purchased them. Several 
very old persons testify that they hâve known and heard the 80 acres 
called "Stanley's Island," or "Thornton's," and the 281-acre tract 
"Gales," for more than 50 years. There is uncontradicted évidence 
that for many years a bridge was maintained across the swamp lying 
between the "Island" and the river, pine timber grew on the "Island.," 
with signs of corn rows and apple trees ; 25 or 30 acres had been in 
cuitivation. One witness, 73 years old, says that he bas known it as 
"Thornton's" or "Stanley's Island" for 40 years; bas seen signs of 
a building on it ; that it is "highland," well marked between the island 
and the river. W. C. Poster, 85 years old, has known the "Island" 
50 years ; had seen a part of a f rame bouse on it, some fruit trees, and 
apple trees. Mrs. Charlotte Jones, 83 years old, had seen the bridge 
leading to "Thornton's" or "Stanley's Island" 65 years ago ; was on it 
when about 13 years old ; parts of an old bouse, scantling, etc., on the 
land ; saw where the land had been cultivated — corn rows. Thèse wit- 
nesses also testify that they bave known the Gales tract many years; 
that people lived on and cultivated portions of it. 

A careful examination of the évidence brings me to the conclusion 
that the two tracts in controversy bave been well known and distinctly 
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separated from the surrounding swamp land, resided upon and cul- 
tivated by persons claiming under Hinton, defendant's ancestor. 

[4-8] This brings us to the décision of the question whether thèse 
two tracts passed to Norfleet under the description contained in the 
deed from John L. Hinton March 1, 1854. Référence to a few rules, 
by which courts are guided in the construction of deeds, will aid in 
reaching a décision of this question. It is elementary that the court 
will endeavor to ascertain, and eflfectuate, the intention of the parties 
to the deed, and that such intention will be sought by référence to the 
language used by the grantor. If such language is of doubtful mean- 
ing, capable of more than one construction, that one will be adopted 
most favorable to the grantee, or, to state the rule affirmatively, doubt- 
ful language will be construed against the grantor. When a grantor, 
for the purpose of rendering a description of the property, otherwise 
uncertain or ambiguous, more certain, or for the purpose of pointing 
the grantee to the source from which a more particular or certain de- 
scription may be found, refers to another deed or record, such deed or 
record so referred to will be treated as if embodied in the deed in 
which such référence is made, and the premises therein described will 
pass under it, as if written into the deed. 4 Am. & Eng. Enc. (2d Ed.) 
803. In Everitt v. Thomas, 23 N. C. 252, Ruffin, C. J., said : 

"We do not doubt that, by a proper référence of one deed to another, the 
description of the latter may be considered as incorporated Into the former, 
and both be read as one Instrument for the purpose of identifying the thiiig 
intended to be conveyed." 

See Roper Lumber Co. v. Swain, 161 N. C. 566, 17 S. E. 700. 

Hinton not only refers to the deed from Hamlin Epps, administra- 
tor, as the source from which he "derived title," but also refers to 
"the records of the register's office of Camden county." It is to thèse 
sources, therefore, that we must go to "identify the thing intended 
to be conveyed." Each of the deeds referred to are links in the chain 
of title, as if incorporated into his deed. In Ritter v. Barrett, 20 N. C. 
266, Gaston, J., says : 

"The very purpose of the référence would seem to be to ascertain wlth 
more particularity what it was apprehended might not hâve been otherwise 
sufflciently described." 

The description of the land as "the Old Eebanon Juniper swamp, ly- 
ing in the counties of Gates and Camden, containing 5,000 acres," was 
ambiguous, uncertain, and, in the absence of paroi évidence or some 
more definite description, difficult, if not incapable, of location. Rec- 
ognizing this fact, plaintiff introduces the deed of Hamlin Epps and 
other deeds showing title in John L. Hinton. 

It is also a well-recognized rule of construction that when a deed 
contains a gênerai description, f oUowed by a particular description 
of the premises granted, the latter will control the former, because, as 
said by Taylor, C. J., in Campbell v. McArthur, 9 N. C. 38, 11 Am. 
Dec. 738: 

"The grantor has referred to [that patent] as the means of correcting any 
mistake in the description of the land, and of ascertaining what his inteut 
was in making the deed." 
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The principle is well stated by Judge Walker in Gudger v. White, 
141 N. C. 507, 54 S. E. 386: 

"Where the description in a deed closes wlth a clause which clearly and 
unequivocally sums up the Intention of the parties as to the particular 
property conveyed, such clause should hâve îts proper effect upon ail thp 
antécédent phrases in the description, and is surely entitled to much weight 
in determining the true construction of the deed. * * • After ail, the 
simple question is: What does the whole description show was * • • 
Intended to be conveyed? When re;i(lliig the deed, and looking at the facts 
and circumstances as they appear, what impression is lett ou the mind as 
to the purpose of the parties?" 

Adopting the well-settled rule of construction, that every clause and 
part of the deed should be given force and efïect as the parties must 
hâve intended, I atn constrained to conclude that John L,. Hinton, 
by describing the land which he conveyed "as the same tract of Juniper 
swamp to which I derived title from Hamlin L. Epps, administrator 
and commissioner of Admirai Brinldey, deceased, référence to the rec- 
ords of Camden county North Carolina, will at large more fully ap- 
pear," excluded the Thornton and Gales tracts, to which he not only 
did not dérive title from Epps, administrator of Brinkley, but frqm 
an independent source, and under a title paramount to the title of those 
from whom Brinkley derived title to the Old Lebanon Juniper swamp. 

[9] It is insisted that the Thornton and Gales tracts cannot be lo- 
cated. Plaintiff allèges that: 

It is the owner of the Old Lebanon swamp, "being the same which was on 
the Ist day of March, 1854, conveyed by John L. Hinton to James B. Norfleet 
tiy deed duly reeorded, etc., • • • which is also embraced wlthin the 
boundaries of the grant from the state of North Carolina to Benjamin Jones, 
(lated July 10, 1788, and reeorded in Eegister's Book D, page 353. That de- 
fendants hâve asserted an adverse claim to sald land, and in an effort to 
take possession thereof hâve entered thereon and commltted trespasses," etc. 

The amended bill is substantially the same as the original bill, mak- 
ing référence to the same deeds. 

Défendants admit that plaintiff is the owner of the lands described in 
the deed from their ancestor, John L. Hinton, to James B. Norfleet, 
and disclaim title to said lands, but deny that the lands which they 
claim, and of which they are in possession, are within the boundaries 
of said land conveyed to Norfleet by Hinton. The answer appears to 
be drawn upon the theory that the Thornton and Gales tracts are out- 
side the boundaries of the Old Lebanon Juniper swamp. They aver 
that they set up no claim or right, either as heirs or devisees of John 
L. Hinton or otherwise, to any of the lands conveyed by the said John 
L. Hinton to James B. Norfleet by deed as set out in section 3 of the 
bill. They also deny that they bave gone upon any of the land describ- 
ed in the said deed. They aver that they own a tract of land adjoin- 
ing the land described in the bill and are in possession of the same, and 
that they and those under whom they claim bave been in possession 
thereof for 60 years. Repeating their disclaimer, they aver, in the 
sixth section of their answer, that they own the tracts of land known 
as Thornton and Gales, setting out their title thereto, "neither of which 
tracts are within the bounds of the tract of land conveyed by Hinton 
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to Norfleet." AU of this in varying language is repeated in each par- 
agraph in their answer, insisting that thèse two tracts are not within 
the boundaries of the land conveyed to Norfleet. If, by this language, 
défendants intend to aver that the traets in controversy are situate out- 
side the boundaries of the Lebanon swamp, it is manifest they are mis- 
taken. If, however, they intend to say that, although within the bound- 
aries of the large tract, they are not within the description contained 
in the deed from Hinton to Norfleet, for the reason that he did not 
dérive title to them from Hamlin Epps, I am of the opinion that they 
are correct. 

The inquiry is presented whether the tracts in controversy are locat- 
ed with a reasonable degree of certainty. The description in the 
grants, assuming that the beginning is located, is amply sufficient. The 
grant for the "Thornton," or 85-acre tract, fixes the beginning "on 
the north side of Pasquotank river, near the head of a place called the 
World's End, beginning at a gum." There is évidence locating "Stan- 
ley's Bridge," leading to the f oot of Stanley's Island ; high land ; the 
corn rows on the island are visible; it is now covered with pine tim- 
ber; bas been called "Stanley's Island" many years; swamp around 
it ; signs of a house having been on it ; gum on Une, on the corner. 
The gum was 24 or 25 inches in diameter ; since the war "might not 
hâve been over 20 inches." Colvin ran the line "one chain and some 
links" from there ; he was surveying for plaintifï. His map is in évi- 
dence. Witness J. T. Williams went with him around the lines ; they 
took in the principal part of Stanley's Island. Witness is 65 years 
old. While of necessity the évidence locating a corner of a small tract 
of land of the character of "Thornton" or "Stanley Island" must be, 
to a degree, uncertain, there is ample évidence, both oral and natural, 
that the boundaries were recognized by persons owning, living upon, 
and cultivating it. They were well known and recognized for very 
many years. The lines of démarcation separating the high or ridge 
land from the surrounding swamp are clear. One witness says : 

"Stanley's Island Is high land, and the lands surrounding it are low 
swamps; plalnly niarked, an old puncheon road leading up to Stanley's 
Island from the river, known as Stanley's Island Bridge; no marked trees 
were found by the surveyors In 1915 ; found an old line. bnished ont, made 
flve or six years ago by Colvin; found the gum to which Williams testified, 
30 inches diameter, about 15 chains from the end of the Island." 

Witness Cox thinks it about "75 or 100 years old." W. C. Poster, 
85 years old, says that he was on Stanley's Island "during the war" ; 
saw "a pièce of frame house; it fell down; but on part of it there 
were some apple trees, fruit trees, walnut trees." Mrs. Charlotte 
Jones, 83 years old, says she has known Stanley's Bridge; "could 
not tell where it was, but could go and show you;" knows Stanley's 
Island — bridge leads to it ; heard it called "Thornton" — 65 or 70 years ; 
was there twice; not quite grown when there; saw parts of an old 
house, few old apple trees, signs of plowed ground, and corn rows. 
There was other évidence by old persons of the same character. 

The deed from Earl Granville for the Gales, or 281-acre tract calls 
as the beginning for "a gum on the west side of Juniper run, on the 
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nortli side of Pasquotank river, in the désert — St. Peters parish." The 
calls are for course and distance to trees, and refer to the "plan or map 
hereto attached." Plaintiff's witness, a surveyor who ran around this 
tract, says that, "taking the gum to be at the figure 1 on the plat, the 
lines correspond to the calls in the deed." J. T. WiUiams, for défend- 
ant, says that the gum (No. 1) was pointed to him by Newton Edney, 
some 50 years ago, as the beginning corner — as the Samuel Edney 
corner; that Mr. John K. Abbott, a surveyor, also pointed the gum to 
him as the beginning of the Samuel Edney land. Both are dead. 
There was évidence that the land had been cultivated ; old corn rows ; 
saw house on it. When he was a small boy, Hinton eut logs on the 
land. Witness was his agent, looking af ter the land, about 259 acres ; 
forbade other people from cutting on it; people were cutting "in the 
bottom." The principal part of the tract was high land, surrounded 
by swamp. John L. Hinton went on the land, Witness laid ofï road 
on it for Hinton. Witness acted as agent until Hinton died, 1910; 
pointed out gum to Colvin, when he was making survey ; also to Dud- 
ley; there were three chops on it; found three Juniper stumps at end 
of first call ; went with Colvin and Dudley when they ran around îand. 
There was some Juniper on the tract. 

B. F. Spence, 70 years of âge, has lived near the Gales land "ail of 
his life" ; raised within 3 or 4 miles of it ; was employed by plaintiff 
1868-69, cutting Juniper, "not on the high land." John L. Hinton 
claimed to own the high land ; was in possession of it ; gave me per- 
mission to get white oak for making cart spokes on it. When witness 
was a boy there was a fence around the fieîds. Samuel Brothers lived 
onit; signs of cultivation. Jackie Brothers' field 25 or 30 acres. Sam 
Brothers' field was larger, on Gales run, within lines shown on map. 
J. W. Brothers, 74 years old, son of Sam Brothers, born above Gales 
run, said to be John L. Hinton's land. Father cultivated field on Gales' 
tract, Jackie Brothers was grandfather; cultivated field on land. It 
was called the Hinton land. Charity Turner, daughter of Sam Broth- 
ers, says that Hinton came to her father "about the rent." She was 
born and reared on the Gales tract, 

There was much other évidence of the same character. There is 
évidence that plaintiff eut timber on the tract and Hinton objected. 
Hinton had some trees eut, but could not get them out. An adjoining 
owner objected to his carrying them across his land. It is manifest 
that, from the âge of the deeds, the character of the land, the death of 
those who hâve owned and lived upon it, obscurity and uncertainty 
surrounds the subject-matter. I am of the opinion that there is évi- 
dence, if the cause was being tried by a jury, fit to be submitted to 
them on the question of location. I am further of the opinion that, as 
a matter of fact, the boundaries of the "two tracts are, with a reason- 
able degree of certainty, correctly located." 

A decree may be drawn, dismissing the bill, at the cost of plaintiiï. 
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JOHN L. ROPEB LUMBER CO. v. PORTSMOUTH FISHERIES CO. 
(District Court, B. D. North Carolina. September 24, 1919.) 

1. SHIPPINQ <g=>54 — ChARTEBEE ENLAEGING LIABILITY rOB DAMAGE yEOM CHAT 

OF B AILEE TO INSUEER. 

Where respondent, who chartered libelant's dredge, agreed, In event it 
was Impossible to obtain Insurance, to assume the sarne llabllity for 
damage or loss as an Insurance company would If a pollcy were Issued, 
respondeirt enlarged its liabillty as a bailee into that of an Insurer, and 
became llable for the strandlng and slnking of the dredge as a resuit of 
périls of the sea. 

2. Insurance <S=>403 — Pkeils of the sea within marine insxtrance. 

Where a dredge whlch It was sought to tow from one point to another 
sank durlng the night, held, that the slnking was a resuit of the périls of 
the sea, and would be Included in a marine policy. 

3. Shipping <S=42 — Chabtebee of vesselb accepting same on own eesponsi- 

bility and undeb warranty. 

Where respondent, after examlnatlon, chartered a dredge as suitable 
for its purpose, and signed a receipt accepting the same as In satlsfactory 
condition, held, that respondent, who assumed the liabillty of an insurer, 
must be deemed to hâve accepted the dredge on its own responsibility, 
and not on any Implied warranty as to seaworthiness. 

4. Shipping iS=>58(3) — Measuee op damages foe loss of vessel. 

On libel against respondents, who chartered a dredge and agreed to 
assume liabillty as an Insurer to the extent of $6,000, held, that the 
dredge, which was sunk, was worth $6,000, In view of the inereased cost 
of materials. 

In Admiralty. Libel by the John L,. Roper Lumber Company against 
the Portsmouth Fisheries Company. Decree for libelant. 

Small, MacLean, Bragaw & Rodman, of Washington, N. C, for li- 
belant. 

Guion & Guion, of New Bern, N. C, for respondent. 

CONNOR, District Judge. On and prior to October 1, 1917, libel- 
ant owned a suction dredge, moored at its "mill dock" in Belhaven,^ 
N. C. Respondent, being engaged in the construction of a fish factory 
at Portsmouth, N. C, desired to rent a dredge of the character of that 
owned by libelant, and on October 17, 1917, wrote its superintendent 
as foUows: 

"Portsmouth Fisheries Company, 

"Morehead City, N. C, Oct. 17, 1917. 

"Mr. A. T. Gerrans, General Superintendent, New Bern, N. C. — ^Dear Sir: We 
learn that you hâve a small suction dredge at Belhaven, N. C, and if there is 
any way you can possibly let us hâve it for about two weeks' work at Ports- 
mouth, N. C, we will greatly appreclate it, and pay your charge for same. 

"We are Just completing a flsh factory at Portsmouth, and had engaged the 
dredge Croatan from the government, but at the last moment they required 
us to insure it for $30,000, and we were unable to get a company that would 
Write it. We then bought machlnery to equip us a small dredge of our own, 
and that machlnery is now hung up in Philadelphia, and we cannot tell when^ 
the embargo wlll be llfted. We mention thèse facts to let you know the sit- 
uation we are in, and If you can do anything to help us out we will be under 
many obligations to you. 

"Very truly yours, Portsmouth Fisheries Co., 

"W. M. Webb, Sec. & Treas." 

«gssFoi otber cases see same topic & KBIY-NUMBER lu aU Key-Nutnbered Digests & Indexes. 
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This letter resulted in the following correspondence : 

"Oct. 19, 1917. FUe 27. 

"Portsmouth Plsherles Co., Morehead City, N. C. — Dear Sirs: We hâve a 
small suctlon dredge at Belhaven that Is not belng used at the présent time, 
bot is contracted for on November 15th. 

"I do not know whether this machine would suit you or not. It would be 
necessary for you to go over to Belhaven and find out. In case it dld suit 
you, our charges for renting the beat wonld be $25 per day from the day 
that she left Belhaven until the day that she was returned there by you. 

"The valuation of the boat would be $6,000; same would bave to be In- 
sured, both flre and marine rlsk, in our favor, for this amount. The boat 
would hâve to be accepted and taken charge of by your towboat and re- 
turned in flrst-class condition, wear and tear excepted, and under no circum- 
stances would our contraet of November 15th hâve to be interfered wlth by 
our letting you hâve this boat, as you specified for two weeks. 

"Should it so happen that you should need it longer than you figure, you 
must be prepared to dellver same at Belhaven upon call. Should be glad to 
hâve you go and see the boat and advise further. 

"ïours very truly, A. T. Gerrans, 

"ATG/Aq. General Superintendent." 

"Morehead City, N. C, Oct. 24, 1917. 

"Mr. A. T. Gerrans, G. S., New Bern, N. C. — Dear Sir : Referring to yours 
of the 19th, we sent a man to Belhaven to look at the dredge, and we think 
it wlU do our work. This man returned last night, stating that there was 
some talk of a sale of the dredge, and that you would advise us if we eould 
proceed to comply with your demands, and arrange to tow the dredge to 
Portsmouth. We are anxious to get it right away, so we may be through by 
the 15tli of November. 

"We do not believe that we can get Insurance on the boat, but if we take 
it we will assume the responslbility to the amount of $6,000. However, if 
you hâve any connection that will insure it, and you will place it, we will pay 
the premium. We présume that you can get term Insurance, and in our case 
30 days will more than cover the time It will be in our possession. 

"If we can get it, it is our intention to get a man at Ocracoke, who bas han- 
dled this machine before, to operate it for us, and we are now waiting on 
your décision before we proceed further. 

"Hoping to hâve a favorable reply, we are, 

"Very truly yours, Portsmouth Flsheries Co., 

"W. M. Webb, Sec. & Treas." 
"Telegram. 

"Norfolk, Va. Oct. 29, 1917, 10:15 A. M. 
"W. M. Webb, Sec, Portsmouth Fisherles Co.. Morehead City, N. C. 

"You can send Immediately for dredge at Belhaven. We understand your 
letter of twenty-fourth to be acceptance of ail conditions stipulated in our 
letter of October nineteenth, and if Insurance eannot be obtained your proposi- 
tion of assumptlon of liabillty of six thousand dollars will be substituted. 
Tour représentative to dellver your order and to sign receipt for boat belng 
in satisfactory condition when taken. John L. Roper Lumber Co." 

"Telegram. 

Morehead City, N. C, Oct. 29, 1917. 
"John L. Roper Lumber Co., Norfolk, Va. 

"Telegram received. Will send for dredge to-morrow or next day. 

"Portsmouth Flsheries Co." 
"Telegram. 

"Norfolk, Va., Oct. 29, 1917, 10:20 A. M. 
"Mr. William Colllns, Supt., Belhaven, N. C. 

"You can dellver an order Portsmouth Flsheries Company the dredge taking 
receipt specifying that the boat is accepted as being in satisfactory condition. 
Be sure and take such a receipt. A, T. Gerrans." 

260 F.— 64 
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"To Whom It may Concern: 
"The bearer is autliorized. to recelpt for dredge. 

"Tours, Portsmouth Fisheries Co., 

"By W. M. Webb, S. & T. 
"Morehead City, N. C, Oct. 29, 1917." 

The "bearer" of Exhibit No. 7 was S. F. Piner, who delivered the 
order to Mr. Collins, the représentative of Hbelant at Belhaven. He 
found the dredge at the "mill dock" of libelant's mill at Belhaven, in 
water of four f eet depth. She is described as f oUows : 

"Her huU was 20 feet width and 50 or 60 feet long ; tlie boiler was set to 
the af t of the rear end ; the engine that drives the pump was set to the front 
and nearly in Une with the boiler; the rotary pump was set to the left in 
the hold, as It was called, rlght on the platform, just behlnd thls pump, to 
the rlght of her, was a double engine, and my recoUection is had four dnims ; 
two drums represented the cable that handles the spuds on the side, and th« 
other two drums represented the rlsing and lowering of the agltator. The 
end where the agltator Is, when it is in the water, the top of the deck is not 
over four to six inches above the water; the other end is, I suppose, two 
feet ; it sits on an angle, and when it is pulled, it is puUed f rom the rlght end. 
There is a pump to keep the water out. When it is being towed, it ia 
sheathed up about six feet high. • • • It is customary when she is being 
towed to keep steam on it; that was a reasonable précaution." 

The siphon was directly connected with the boiler for the purpose 
of pumping water out of the huU ; "ail you hâve to do is to turn the 
valve and it sucks it up." 

Piner examined the dredge and signed the receipt, as f oUows : 

"John L. Roper Lumber Company, 

Belhaven, N. C, Oct 31, 1917. 
"Received of the John L. Roper Lumber Company the suction dredge Sand- 
wich for aiîcount of the Portsmouth Fisheries Company on their contract with 
the Lumber Co. Said boat being accepted as being in a satisfactory condi- 
tion to us. Portsmouth Fisheries Co., 

"S. F. Piner." 

This receipt was forwarded to libelant, inclosed in the foUowing 
letter : 

"John L. Roper Lumber Company, 

Belhaven, N. C, Nov. 1, 1917. 
"Mr. A. T. Gerrans, G. S.j New Bern, N. C. — Dear Sir: I am inclosing 
herewith receipt from Portsmouth Fisheries Co., signed by S. F. Piner, for 
dredge Sandwich, which leaves hère this A. M. 

"Yours truly, W. M. Collins, Supt." 

On November 1, 1917, Piner wired respondent: 

"Belhaven, N. C, Nov. 1, 1917. 
"W. M. Webb, % Portsmouth Fisheries Co., Morehead City, N. C. 

"Boats arrived yesterday ail right. Just got dredge in shape thls morning. 
Leaving for Portsmouth today. S. F. Piner." 

Piner says that he could examine only the deck of the dredge; 
could not examine her huU in the water ; "had the engines fired up on 
the boiler ; that part was satisfactory." He says that something was 
said between Collins and hiraself regarding his inability to examine 
the hull. Collins dénies this, and is corroborated in his déniai. He 
was not présent when the receipt was signed. He dictated it and left 
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for other parts of libelants' works. While it was difficult to go into 
the lower part of the dredge to examine her hull, it was practicable to 
do so, and nothing was said or donc by libelant's représentative to 
prevent Piner f rom doing so ; nor was any statement made by any of 
said représentatives to induce or suggest that Piner should not make 
a thorough examination of every part of the dredge. Piner says : 

"I had been engaged running by water ail o£ my life, slnce I was eleven 
years old. I lived on a boat that length of time." Had expérience in towing 
but "no deep sea towing." 

He was in the employment of respondent, engaged in fishing. The 
bottom of the water in which the dredge was moored was mud; the 
water was subject to wind tides. He says: 

"Tou can take any leaky boat, and put tbem on a mud bottom ; it will 
tighten them. Still it will hâve no lasting power to it, liable to drop out at 
any time, especially In moving the boat. Under tow it would hâve a tendency 
to hold the seams together. When it stopped, it would hâve a tendency to 
open the seams. The weather was clear and the water smooth; but little 
breeze. Piner towed the dredge with two crews on the tows. Capt. Foster 
on the head boat, and six or seven men on the fishing boat. Left Belhaven 
about 12 o'cloek; made flrst stop at Judith's Marsh, about 25 miles, about 
7 o'cloek at night. Dredge was not leaking then. Weather was fair, "but 
it looked doubtful about taking the run across the sound with the tow; so 
we stopped there to wait until the moon rose, to see what the conditions 
wére. ïhere was no one on the dredge." 

Piner says : 

That he went on board the dredge just before night to put the light on 
her. "We were still towing then. The men came back and reported that 
the dredge was not leaking any, so I never bothered to go aboard any more; 
but sat up until about 12 o'cloek, when I went and formd the weather dldn't 
suit me to start across ; so I decided to lay in there until morning." 

The dredge was lying between two entrances to a harbor. When he 
went to bed the wind was about north, as near as he could judge; 
moderate then; not blowing any to hurt; no sea at ail where we were 
lying. The dredge was in ten feet of water. The wind was "breez- 
ing" the next morning; at 8 o'cloek blowing "right heavy." The 
dredge had not leaked while being towed, nor when lights were put on ; 
"at daybreak she was sunk" on bottom. Towed about four miles an 
hour. When Piner examined the dredge at Belhaven, the tide was low. 
She was on bottom ; about three feet water. He went over the dredge 
four or five times; was there two days. No one told him not to ex- 
amine the hull. "They said it was in good condition." Could hâve 
put her on the "stays." Cannot tell anything about the hull from an 
examination of the inside. The reason I did not haul her out "was 
in a hurry, and thèse people said her bottom was ail right." In this 
he is not corroborated, and his statement is denied. The dredge is 
not used for navigable purposes; only towed; stays pretty much in 
one place. The steam was not up ; no boats on her side. The Sound 
is one of the roughest pièces of water in the state ; sometimes smooth ; 
was on that day. The dredge evidently sprung a leak, while being tow- 
ed ; probably the action of the water washed the mud out of her seams. 
No other explanation is offered or suggested. 
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The only ;negligence which can reasonably be charged to the rep- 
résentatives of respondent is their failure to keep up steam and hâve 
some on the dredge to pump the water out when it was found that 
she was leaking. It would seem that this should hâve been done. It 
is suggested that a boat should hâve been placed on each side of her. 
The other précautions would hâve been more certain to prevent her 
from sinking. It is insisted by the respondent that, in offering to lease 
or rent the dredge, libelant warranted that she was tight, staunch, and 
seaworthy ; whereas it argues, in tlie absence of évidence of any other 
cause for sinking, she sank because her huU was in bad condition. 
There is évidence that the boat, moored in fresh water, would be "eat- 
en into by some insects." 

However, this may be, the libelant contends that, by the terms of 
the contract, respondent was to "go over to Belhaven and find out 
whether the machine would suit them." It sent a man to Belhaven for 
that purpose, and on October 24th wrote that it thought it would do 
its work, to which on October 29th libelant telegraphed: 

"You can send immediately for dredge at Belhaven. • • • Your rep- 
résentative to deliver your order and to sign receipt for l)oat being in satis- 
factory condition when taken," 

This proposition was accepted by telegram. Libelant's superinten- 
dent, wired its agent at Belhaven to deliver the dredge, "taking receipt 
specifying that the boat is accepted as being in a satisfactory condition. 
Be sure and take suçh a receipt." Respondent's agent, Piner, pre- 
sented the order, and the dredge was turned over to him for exami- 
nation. I am unable to find that libelant's agent did or said anything 
which was calculated to restrict the examination or made any repré- 
sentation calculated to do so. Full opportunity was given Piner to 
make such examination as his duty to respondent required. There 
was no valid reason why he did not make a thorough examination of 
her hull. He accepted the dredge and executed a receipt therefor, as 
"being in satisfactory condition to us." This closed the contract in 
respect to the condition of the dredge. The terms of the contract were 
plain, and libelant performed its obligation in strict accordance there- 
with. Whether she sank because of the defective condition of her 
hull, or by reason of the failure of respondent's représentatives to keep 
up steam and hâve a crew on her to operate the pumps to pump the 
water out, as it came in through the seams, opened by the action of 
the water while she was being towed, are not very material, because, 
under the terms of the contract, respondent assumed the liability for 
her safety as insurer. 

On October 19th, the gênerai superintendent of libelant wrote re- 
spondent : 

"The valuation of the boat would be $6,000. Same would hâve to be in- 
sured, both flre and marine risk, in our favor for this amount. The boat 
would hâve to be accepted and taken charge of by your own boat and re- 
turned in first-dass condition, wear and tear excepted." 

Respondent answered October 24th : 

"We do not believe we cun get Insurance on the boat, but if we take it \ve 
wlU assume the responsibility to the amount of $6,000. However, if you 
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havo any connection that will insure It and y ou wlll place it, we will pay the 
premium. We présume tliat you can get terni Insurance and in our case 
thirty days will more than cover the time it will be in our possession." 

Libelant, on October 29th, wired respondent that it could send im- 
mediately for the dredge : 

"We understand your letter of twenty-fouriU to be aceeptance of ail condi- 
tions stipulated in our letter of October ninetoenth, and if Insurance cannot be 
obtained your proposition of assumption of liability of six thousand dollars 
will be substituted." 

Respondent on October 29th wired libelant: 

"Telêgram received. WiU send for dredge tomorrow or next day." 

[1-4] Libelant on November 2d made effort to get insurance on 
the dredge, but failed. The dredge was taken by Piner with the re- 
suit hereinbefore set forth. By this contract respondent assumed the 
same liability for damage to her or loss as an insurance company 
would hâve done if a policy had issued. The liability was that of a 
bailee, as insurer. A bailee's common-law liability exempted him 
from loss arising from inévitable accident. A bailee may, however, 
enlarge his légal responsibility by contract, express or fairly implied, 
and render himself liable for the loss or destruction of the goods com- 
mitted to his care ; the bailment or compensation to be received there - 
for being a sufficient considération therefor. Sturm v. Boker, 150 U. 
S. 312 (330), 14 Sup. Ct. 99, 105 (37 L. Ed. 1093). The extent of the 
liability assumed by the terms of the contract is the same which an 
insurance company would hâve taken in a policy insuring the dredge 
against the périls of the sea, and it would seem that the stranding and 
sinking of the dredge was within the risks covered by a policy. 

While, as argued by counsel for respondent, in such cases there is 
an implied warranty that the ship or dredge was seaworthy, in the 
sensé of fitness to discharge the work or purposes for which she was 
constructed, the respondent by its contract assumed the duty of mak- 
ing its own examination of the dredge and accepting her upon its own 
judgment, and not relying upon any implied warranty. It said, in 
response to libelant's terms that the dredge must be insured for $6,000, 
that it did not believe that it could get insurance, "but if we take it 
we will assume that responsibility to the amount of $6,000." This 
proposition was accepted, and, after examination by the agent sent 
for that purpose, accepted. While the terms imposed are rigid, they 
are too plain to be misunderstood. There was no concealment or mis- 
representation. It appears that libelant purchased her at a public sale 
by a receiver for $1,000 and put repairs and additions to the amount 
of $2,500 or $2,600 upon her. This would be a fair measure of value, 
but for the uncontradicted évidence that, by reason of the increased 
cost of material incident to the war, she could not be replaced for less 
than $7,000 or $8,000. This, of course, is an estimate of libelant's 
superintendent. 

I am of the opinion, upon the évidence, that $6,000 was a fair value 
to place upon it, and was so recognized by respondent. She was ac- 
cepted and receipted for "as being in a satisfactory condition to us." 
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While not necessary, to impose liability upon respondent for her loss, 
to find that its agents were négligent in handling the dredge, there is 
évidence that the reasonable précaution of having, during the towing 
and while tied up during the night, to hâve her steam up, with a crew 
ready to use her pumps when she was found to be leaking, the liability 
rests upon the contract by respondent, w^hich expressly assumed the 
responsibility o£ insurer. The extent of the liability is fixed by the 
parties at $6,000. There is no satisfactory évidence of the value of 
the pipe returned. 

A decree may be drawn for $6,000, with interrst from the date of 
the libel, and cost. 



ZIGICH V. TUOLUMNE COPPER MINING 00. et al. 

CENICH V. SAME. 

(District Court, D. Montana. October 24, 1919.) 

Nos. 295, 296. 

1. Removal of causes <S=>.36 — Remand when joindee not fkaudui^nt. 

Where, on motion to remand a case begun in state court against a 
résident and nonresident, and removed by the latter to the fédéral court, 
plaintiff makes it appear that on reasonable grounds he believed In good 
faith that the défendants were Jointly liable to hlm, the cause will be 
reraanded, for the joinder is not fraudulent, however the truth may turn 
out to be. 

2. Eemoval or causes <S=al07(T) — Affidavits on motion fob bemand statino 

MEKE CONCLUSIONS. 

Where an action begun against a résident and a nonresident défend- 
ant was removed to the fédéral courts by the nonresident défendant, 
afRdavits on motion for remand that plaintift had reasonable grounds to 
believe that défendants were Jointly liable to him are insufflcient to 
warrant remanding of the cause, where there was nothing but a mère 
statément of the conclusion, or a statement that the belief was based ou 
information asserted to hâve been obtained from unnamed persons. 

3. Kemovax of causes <ê=»107(7) — Motion fob bemand denied fob want of 

good faith. 

On motion by plaintifC to remand to the state court an action removed 
from that tribunal on the ground that the ,1oinder of a résident with a 
nonresident défendant was fraudulent, helà, that remand must be de- 
nied; the affldavits offered by plaintiff being insufliclent to show that 
joinder was in good faith. 

At Law. Action by Steve Zigich, an infant, by his guardian ad litem, 
Philip Zigich, against the Tuolumne Copper Mining Company, a cor- 
poration, and another, begun in state court and removed to the fédéral 
court, together with an action by Mary Crnich, an infant, by her guard- 
ian ad litem, Anton Crnich, against the same défendants, also begun 
in the state court and removed to the fédéral court. On motions to 
remand. Motions denied. 

H. J. Freeboum and J. O. Davies, both of Butte, Mont, for plain- 
tiffs. 

Kremer, Sanders & Kremer, of Butte, Mont., for défendants. 

®=s>For otlier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dtgests & Indexes 
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BOURQUIN, District Judge. Thèse are familiar cases of remova! 
hither on allégations of diverse citizenship, separable controversy, and 
fraudiilent joinder, and motions to remand. 

So long as 8 of 12 jurors may render verdicts in state courts, and 
12 of 12 are necessary in fédéral courts, plaintifïs will strive to retain 
causes in the former courts and défendants to remove them to the 
latter ; and so long as the f acts will warrant their efforts, not only is 
it their right to thus choose the forum, but it is ordinarily also the duty 
of attorneys to their clients. Incidentally, this anomalous situation, a 
heavy handicap upon plaintifïs in fédéral courts, excites resentment 
against said courts. 

The complaints herein allège that the wards were injured by dyna- 
mite caps by them procured from a shed owned by défendant company 
and in charge of its employé, défendant Graham, exposed to the wards' 
access by défendants' concurrent négligence. Fraudulent joinder is 
alleged, in that Graham was but a surface employé to load and unload 
cars at the company's mine plant, and had no charge of the shed, and 
that plaintiffs had no reasonable grounds to believe otherwise. 

Pretermitting questions of procédure, the évidence for défendant 
consists of affidavits by its président, its gênerai manager, and Graham, 
in substance that he was such employé only, without care, charge, or 
custody of the shed or its contents. 

The évidence for plaintiffs is three affidavits by their counsel and one 
by one Noal. Those of counsel in substance are that prior to suits 
commenced, he visited the company's mine plant, and amongst other 
buildings saw a shed with open door and dynamite caps and fuse with- 
in ; that Graham approached, and of him affiant asked, "Who makes 
up the primers hère?" Graham answering, "The miners make up their 
own;" that affiant further asked, "Where do they get their caps and 
fuse?" Graham answering, "I keep them supplied;" that affiant fur- 
ther asked, "Do you keep any blasting caps in this shed?" Graham 
answering, "No ;" that thereupon affiant showed Graham the caps and 
fuse in the shed. Graham said, "We always keep this door locked." 
Affiant said, "It is not locked now." Graham became angry, locked 
the door, and said affiant would "hâve to get away from there ;" that 
persons there employed and others, none of whom he names, informed 
affiant that Graham, while surface laborer at the mine, also performed 
the duties of storekeeper, in that he received, checked, and receipted 
for caps; fuse, and other supplies, opened, closed, and locked that shed, 
sonietimes made primers for the miners, and on occasions acted as 
watchman; that affiant had reasonable grounds to believe and does 
believe the allégations of the complaint are true, that défendants are 
jointly liable herein, and that he intends to prosecute the actions to 
judgments against both défendants. Noal's affidavit is to the con- 
versation between counsel and Graham. 

[1] The settled rule is that, if plaintiff upon reasonable grounds 
in good faith believes that défendants are jointly liable to him, and 
properly makes it so appear on motion to remand, his joinder of de- 
fendants is not fraudulent, however the truth turns out to be, and 
remand will be granted. 
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[2, 3] It is not enough, however, that plaintiff allèges he so believes 
upon reasonable grounds, mère conclusions, but he must duly set out 
the grounds, that the court may détermine whether or not they are 
reasonable and sufficient upon which to base a belief of joint liability. 
Herein plaintiffs affidavits are insuiïicient. In so far as they count 
upon information from unnamed persons, the rule applies that they 
wiïl receive no considération. 

What counsel saw at the plant and his conversation with Graham 
(1) do not identify the shed counsel saw with the shed wherein the 
wards secured the caps ; (2) are consistent with Graham's employment 
as a mère laborer, without care, custody, or charge of the shed and 
caps, which appears by otherwise undisputed évidence, and so are not 
sufficient to furnish reasonable grounds for plaintiffs' belief that 
Graham had charge and control of the shed, neglected his duty in 
respect thereto, and with the Company is jointly liable to plaintiffs. 

Obviously counsel was seeking information to warrant joinder of 
some local citizen with the nonlocal company. Therein is no fault, 
but he was too willing to hait inquiry which easily might bave gone 
f urther ; too willing to rely on indirection where direction might hâve 
been f ound out ; too willing to leave ambiguous a situation that a few 
direct inquiries might bave made definite; top willing to seize upon 
slight circumstances for inferences favorable to the joinder desired; 
too willing to be persuaded he had reasonable grounds to believe join- 
der authorized. 

In the circumstances thèse cases are within the rule of Wecker's 
Case, 204 U. S. 185, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757. 
The joinder is fraudulent, within the law of removal, défendant com- 
pany cannot thus be deprived of its right to trials in this court, and re- 
mand is denied. 



BUHL MALLEABLE CO. V. HUDSON. 

(District Court, B. D. Pennsylvanla. November, 1919.) 

No. 5520. 

1. Sams ®=».555f4) — Vakiance between fliîading and PROor. 

In an action for priée of castings, there was no varianee between the 
complaint, wliicli alleged a sale and delivery to défendant, and proof, 
which shovved a sale to défendant and a delivery on his order to another. 

2. Saiks <g=>355(4) — Variance between pleading and proof. 

In an action for the priée of castings sold and dellvered, the complaint 
which declared for an agreed price, or for the value, if no priée was found, 
Is not open to objection that it stated a cause of action on a bock ac- 
count, when the proof was of a wrltten contraet and performance. 

At Law. Action by the Buhl Malléable Company against William 
F. Hudson. Verdict for plaintiff. Sur motion by défendant for new 
trial. Motion denied. 

Carr & Steinmetz, of Philadelphia, Pa., for plaintiff. 

C. Wilfred Conard, of Philadelphia, Pa., for défendant. 

€=;9For otber cases see same topic & KEY-NUMBBR ia ail Key-Numbered Dlgests & iDdezea 
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DICKINSON, District Judge. The position of the défendant now 
Iaken is characterized by his counsel as wholly tèchnical. On its face 
it seems also to be ungracious, because the défendant is complaining 
of the only thing in the trial which gave him the possibility of a ver- 
dict in his favor. This point is, however, neither as tèchnical nor as 
ungracious as it appears to be. It has this claim of merit. The de- 
fendant had been buying on his own account castings which were sold 
and delivered to him by the plaintiflf. On his version of the facts in 
this case thèse castings were neither sold nor delivered to him, but to a 
third party, the Guaranty Motors Company. At the most he had made 
himself responsible for the bill, and it is his right to recover from the 
Motors Company whatever the plaintifï recovers from him. 

The complaint is that the plaintiff brought its action for goods sold 
and delivered to the défendant, and recovered on proof of the contract 
of the défendant to pay for castings sold and delivered to the Motors 
Company. This is averred to be a substantial injustice to the défend- 
ant, because it takes away from him what would otherwise be a clear 
right to recover from the Motors Company, and substitutes for it a 
claim of doubtful merit. Counsel, because of this, feel justified in ask- 
ing that the plaintiff be held to a recovery upon the cause of action 
upon which it declared. 

The position taken does not lend itself readily to a clear statement of 
what it is. The case of the plaintifï was in reality a sale to the de- 
fendant and a delivery to the Guaranty Motors Company. The dé- 
fense was a déniai of any such sale, and ail liability of the défendant, 
and a further déniai that the castings had the value set forth in the 
statement of claim. 

[1,2] One feature of the complaint now made is that there was a 
variance, because the plaintifï averred a sale and delivery to the de- 
fendant, and proved a sale to the défendant and delivery to a third 
party. The reply is that the proof was delivery to the third party by 
the express direction of the défendant, and hence, in légal intendment, 
a delivery to him. 

Another feature of the same complaint of a variance is that the 
averment was of a cause of action on a book account of goods sold 
and delivered, and the proof was of a written contract and perform- 
ance. The answer is that the name thus given to the cause of action 
is a misnomer. It is not founded upon a book account, but upon a 
promise of défendant to pay for what was delivered to him ; the book 
en tries being merely évidence of what was thus delivered. The prom- 
ise, it is true, might be merely the promise which the law implies from 
the sale and delivery ; but it is none the less a promise to pay, if ex- 
pressly made, or if made in writing. 

The distinction is essentially the différence between the ultimate 
fact and the evidentiary facts by which it is made to appear. The es- 
sential right set up by the plaintifï was its right to recover the fair 
value of the castings it sold to the défendant, and at his direction de- 
livered to the Guaranty Motors Company. This right was in no way 
changed or lessened because the défendant gave the plaintifï his or- 
der in writing for the castings and written directions to deliver to the 



1018 260 FEDERAL BBPOETER 

Motors Company. Nor do we think the cause of action was changed 
because there was mention of the price to be paid. Whether the price 
had been agreed upon was in dispute, or at least what the agreed 
price was. The plaintiff declared for the reasonable value of the cast- 
ings, and declared for the agreed price, so that it might recover for 
the agreed price, if one was established, or for the value, if no agree- 
ment as to price was found. This was good pleading, and did not 
limit otherwise the right of recovery. Vallée Bros. v. North Penn, 32 
Pa. Super. Ct. 111. 

As alïecting only this case, the défendant was not harmed, but was 
greatly benefited by the state of the pleadings and the course of the 
trial. His défense of no sale on his crédit was hopelessly weak. The 
castings were delivered, accepted, and used, without complaint of 
quantity, quality, or value until niany months afterwards. Indeed, no 
complaint in this respect was made until after the original affidavit 
of défense was filed. If the action had been upon a written contract 
for an agreed price, défendant would hâve encountered very serious 
difficulties in presenting his défense of inferior quality. As the case 
was presented as one of the fait and reasonable value of what was 
delivered, the défendant had the fuUest opportunity to présent this 
feature of his défense. 

The rule for a new trial is discharged. In order that the date of 
entry of judgment may be definite, no judgment is now entered, but 
plaintiff has leave to enter judgment on the verdict, with costs, etc. 



PLEWS T. BURKAGB. (No. 999.) 

BUKRAGB V. PLBWS. (No. 877.) 

(District Court, D. Massachusetts, October 27, 1919.) 

1. INJUNCTION ®=>26(5) — RESTEAINING action AT LAW ; EQUITY JUBISDtOTION. 

Where a judgmcHt pleaded as a bar by defen<lant In an action at law 
was the resuit of a long and expensive trial, equlty has jurlsdictlon to 
entertaln a suit to enjoin prosecutlon of the action. 

2. Judgment <S=>683 — Eks jxtdicata ; assionqe boxtnd bt jtjdgmknt aqainst 

assignee. 

Deeree for défendant in a suit brought by an assignée of a contract, 
with consent of the assignor and in his interest, to set aside a second as- 
signment to the obligor for f raud, held a bar to a subséquent action by the 
original assignor to enforce the contract. 

At Law. Action by Arthur S. Plews against Albert C. Burrage. 
On motion by plaintiff to require answer. Denied. 

In Equity. Suit by Albert C. Burrage against Arthur S. Plews. On 
motion by complainant for preliminary injunction. Granted. 

In 999 Law : 

Whipple, Sears & Ogden and Sherman L. Whipple, ail of Boston, 
Mass., for plaintiff. 

Boyd B. Jones, of Boston, Mass., for défendant. 

^iSjFor otber cases see same topio & KEY-NUMBBR In ail Key-Numtered Dlgests & Indexes 
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In877Equity: 

Henry F. Hurlburt and Hurlburt, Jones & Hall, ail of Boston, 
Mass., for plaintifï. 

Whipple, Sears & Ogden and Sherman L. Whipple, ail of Boston, 
Mass., for défendant. 

MORTON, District Judge. The bill in equity in the state court was 
brought by Ross "for the benefit of himself and Arthur S. Plews 
* * * as his interest may appear," The présent bill in equity al- 
lèges — and I understand the fact not to be disputed — that in bringing 
that suit Ross acted with the consent of Plews and under an agreement 
with him whereby Plews was to receive one-third of whatever, might 
be recovered. The prayers of the bill in the state court were, so far as 
hère material, that the assignment of the so-called "commission note" 
to Burrage be set aside, and that the obligations of it be enforced 
against him. The question whetlier Burrage had obtained the "com- 
mission note" by fraud was basic. If he had obtained it honestly, that 
was the end of the plaintifï's case ; and the décision was that he had so 
obtained it. 

In the présent action at law Plews is suing on the same "commis- 
sion note." Admittedly his rights under it hâve, formally at least, been 
assigned through Ross to Burrage. When this assignment is pleaded 
by the défendant, the plaintifï avowedly intends to reply that the as- 
signment was obtained by fraud and is invalid. The présent questions 
are whether the action at law involves' as a requisite to recovery there- 
in issues which hâve been decided against the plaintifï in the state court, 
and, if so, whether Burrage bas standing in equity to enjoin the ac- 
tion at law in this court, or should be left to make his défense of res 
judicata in the action itself. 

[ 1 ] As to the latter question : The case in the state court occupied 
104 trial days before the master. It cost the parties, for stenographer's 
fées and for master's fées in excess of the regular compensation, up- 
wards of $40,000. It is évident that to compel a défendant to retry 
such a case, even though he hâve a good défense, is to impose a great 
hardship on him. It is a hardship sufiiciently great to entitle him, in 
my opinion, to invoke the aid of equity for relief from it. 

[2] The fundamental question involved in the présent action at law, 
viz. the liability of Burrage on the "commission note," was litigated 
in the state court proceedings. His défense that he is now owner of 
it by assignmentfrom Ross and Plews was there sustained. Plews 
authorized that suit, was to profit by it, if successful, and was in fact 
a party to it, and he must abide the resuit. He cannot divide his 
claim of fraud against Burrage and présent it piecemeal, and he ought 
not to be allowed, by invoking the jurisdiction of this court, to ex- 
periment again with the same cause somewhat difïerently stated. 
Moreover, in view of the state court décision, the présent action at law 
necessarily involves a disaffirmance by the plaintifï of his assignment 
of the "commission note" to Ross. The décision in favor of Burr- 
age was based, not on any original want of interest on the part of 
Ross in the contract sued on, but upon the fact that Ross, as owner 
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of the contract (or "note"), had made a binding sale of it to the de- 
fendant and therefore had no further interest in it. It is not open 
to the plaintiff, after having authorized Ross to bring such a suit 
and allowed that suit to go to final judgment, to disaffirm his assign- 
aient. 

It foUows that in the action at law the defendant's motion for a 
stay pending the final disposition of the equity suit should be granted, 
and that the plaintiflf's motion that the défendant be required present- 
ly to answer, be denied, and that in the equity suit the plaintiflf's mo- 
tion for a temporary injunction (or restraining order) should be grant- 
ed, and the defendant's motion to dismiss should be denied. 

Ordprs and decrees may be presented accordingly. 



In re NICKERSON. 

(District Court, D. Massachusetts. September 9, 1910.) 

No. 463. 

Seamen <S=s>32 — Wages of deceabed seaman ; fées of shipping commissionee. 
The right of a shipping commissloner to allowance of a fee out of 
wages due a deceased seaman pald to hlm held not affeeted by Act Juna 
19, 1886, $ 1 (Comp. St. § 8138). 

In Admiralty. In the matter of Henry B. Nickerson, deceased sea- 
man. On pétition of Ernest B. Grant, Shipping Commissloner, for 
allowance of fées. Granted. 

Charles J. Miller and Berry & Bucknam, ail of Boston, Mass., for 
petitioner. 

Thomas J. Boynton, U. S. Atty., and Alonzo H. Garcelon, Sp. AssL 
II. S. Atty., both of Boston, Mass., for the United States. 

MORTON, District Judge. Nickerson was a seaman, who died 
while in the merchant service, on September 21, 1918. There was due 
him as wages at the time of his death $39.47, which was paid to the 
United States shipping commissloner at Boston, and by him has b«en 
paid into this court, where it now is. 

The shipping commissloner has filed a pétition praying that he be 
allowed out of this money $2 and 1 per cent. — i. e., $2.39 — as expenses 
in the case. The question is whether he is entitled to that sum. The 
statutes and order of court under which the claim is made were fully 
discussed in U. S. v. Grant, 224 Fed. 644, in this court, where it was 
pointed out that the order fixing the expenses of the commissloner at 
$2 and 1 per cent, was made in 1873 by the late Judge Shepley and has 
been in force ever since. 

The ground now urged against the order is that it is inconsistent 
with Act June 19, 1886, c. 421, 24 Stat. 79 (Comp. St. § 8138). That 
act provides that — 

^;=3For oUier cases see same topic ii KEY-NUMBEK la ail Key-Numbered DlgesU & Indexes 
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"On and after July 1, 1886, no fées shall be chargea • • • by • • * 
Bhipping commlœloners, for the followlng services to vessels of the United 
States, to wlt." 

Then foUows a list of various services rendered by the officers re- 
ferred to. Those mentioned which are rendered by the shipping com- 
missioner are : 

"Fumishing the crew llst; • • • certiflcate of protection to seaman; 
• • • shipping or discharging of seamen; • • • apprenticlng boys to 
the merchant service." 

The statute then continues; 

"And ail provisions of laws authorizing or requirlng the collection of feea 
for sueh services are repealed, such repeal to take effect July 1, 1886. Col- 
lectors or other officers of customs, inspectors of steam vessels, and shipping 
commissioners who are pald whoUy or partly by fées shall make a detailed 
report of such services, and the fées provided by law, to the Secretary of the 
Treasury, • • • and the Secretary of the Treasury [or the Secretary of 
Commerce] shall allow and pay, from any money in the Treasury not other- 
wlse approprlated, said officers such compensation for said services as each 
would hâve received prior to the passage of this act.' 

The efifect of this statute is to make the commissioner's compensation 
dépendent on the services which he renders, and to put the payment 
for those services on the United States, instead of on individuals. 
The commissioner is not entitled to be paid by the United States for 
services for which he would not, prior to the statute referred to, hâve 
been entitled to charge individuals. 

Under the law as it stood prior to the act of June 19, 1886, it must 
be taken as established in this court that the commissioner was en- 
titled to make a charge for expenses in accordance with Judge Shep- 
ley's order of 1873. The question then is whether the statute in ques- 
tion abolishes that charge. The language of the act is extremely pré- 
cise : 

"No fee shall be charged • • • for the followlng services, to wit." 

Attending to the eflFects of a deceased seaman was not among tlie 
services scheduled. The compensation substituted by the act in lieu 
of fées is based upon "a detailed report of such services and the feeS 
provided by law." It seems clear that the commissioner, if he report- 
ed such a fee as is hère claimed, could not be allowed for it out of the 
treasury under the statute. It was obviously not the intention of Con- 
gress to change by the statute the amount of compensation, but only 
the method of pa)mient. 

For thèse reasons it seems to me that the statute did not nuUify the 
order of court under which the claim is made, and that the pétition 
should be allowed. 

So ordered. 
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MEMORANDUM DECISIONS 



CONSOLIDATED GAS CD. OF NEW YORK t. NEWTON, Atty. Gen., et al. 
(Circuit Court of Appeals, Second Circuit. June 27, 1919.) No. 240. Appeal 
from the District Court of the United States for the Southern District of 
New York. Suit In èqmty by the Consolidated Gas Company of New York 
against Charles D. Newton, as Attorney General of the State of New York, Ed- 
ward Swann, as District Attorney of the County of New York, and others, con- 
stituting the Public Service Commission of the State of New York, First Dis- 
trict. Appeal from an order denying application of the City of New York for 
leave to intervene as a party défendant. Afiirmed. For opinion below, see 
256 Fed. 238. See, also, 260 Fed. 244. William P. Burr, Corp. Counsel, of New 
York Gity (Terence Farley, Vincent Vlctory, and Judson Hyatt, ail of New 
York City, of counsel), for appellant. Shearman & Sterling, of New York 
City (E. Henry Lacombe, John A. Garver, and William L. Ransom, ail of 
New YorTi City, of counsel), for appellee. Before WARD, ROGERS, and 
HOtJGH, Circuit Judges. 

PER OURIAM. Order afflrmed. 



DELGADO et al. v. TJNITED STATES. (Circuit Court of Appeals, Fifth 
Circuit. November 25, 1919.) No. 3347. In Error to the District Court of the 
United States for the Western District of Texas ; W. R. Smith, Judge. Fred 
Delgado and another were convicted of crime, and they bring error. Afflrmed. 
Volney M. Brown, of El Paso, Tex., for plaintiffs in error. W. H. Fryer, 
Asst. U. S. Atty., of El Paso, Tex. Before WALKER, Circuit Judge, and FOS- 
TER and GRUBB, District Judges. 

PER CURIAM. The record In thls case does not show any réversible error. 
The judgment is afflrmed. 



FAUSER V. UNITED STATES. (Circuit Court of Appeals, Ninth arcuit. 
December 1, 1919.) No. 3419. In Error to the District Court of the United 
States for the Southern Division of the Southern District of Callfomia. Rob- 
ert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. Atty., both of Los 
Angeles, Cal. 

PER CURIAM. Ordered, wrlt of error dlsmissed for noncompllance by the 
plaintifC in error with the provisions of subdivision 1 of rule 16 of the rules of 
practiee of this court (208 Fed. Ix, 124 C. C. A. ix.) 



UNITED STATES v. RAINIEE BREWTNG CO. et al. (Circuit Court of Ap- 
peals, Ninth Circuit. October 28, 1919.) No. .3383. In Error to the District 
Court of the United States for the First Division of the Northern District ot 
Californla. Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., and 
Charles W. Thomas, Asst. U. S. Atty., of Sacramento, Cal. Théodore A. Bell, 
of San Francisco, Cal., for défendant in error. 

PER CURIAM. Writ of error dlsmissed, pursuant to motion of counsel for 
plaintifif in error. For opinion below, see 259 Fed. 359. 



WALKER GUAIN CO. v. GREGG GRAIN CO. et al. (Circuit Court of Ap- 
peals, Fifth Circuit. November 8, 1919.) No. 3345. Pétition to Superintend 
and Revise from the District Court of the United States for the Northern Dis- 
trict of Texas ; Edward R. Meek, Judge. The Gregg Grain Company and 
others filed an involuntary pétition against the WalEer Grain Company, and, 
the praycr for appointment of a receiver having been granted, the Walker 
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Grain Company pétitions to superintend and revise. Pétition denied. See, also, 
Walker Grain Co. v. Blair Elevator Ce, 254 Fed. 422, 166 C. C. A. 54. William 
H. Slay, U. M. Simon, Mike B. Smith, and Théodore Mack, ail of Ft. Worth, 
Tex., for petitioner. Stanley Boykin, of Ft. Worth, Tex., for respondents. 
Before WALKER, Circuit Judge, and FOSÏER and GRUBB, District Judges. 
PER CURIAM. This is a pétition to superintend and revise the action of 
the court in approving and conflrming an order of the référée, made on the ap- 
plication of alleged creditors who flled an involuntary pétition in bankruptcy 
against Walker Grain Company, a corporation, for the appointment of a re- 
ceiver of the assets of the alleged bankrupt. The certificate of the référée 
showed that on the hearing before hlm of the application for the appointment 
-tf a receiver a state of facts was dîsclosed which fully justifled the granting 
of the relief sought by the petitioning creditors as a means of preserving the 
assets of the alleged bankrupt. There is no merit in any of the grounds upon 
which the deeree of the court conflrming the order of the référée is coni- 
plained of. The pétition Is denied. 



THE WEST HARDAWAY. (Circuit Court of Appeals, Nlnth Circuit. 
October 21, 1919.) No. 3357. Appeal from the District Court of the United 
States for the Terrltory of Hawaii. George A. Davis and S. O. Huber, both 
of Honolulu, T. H., for appellant Andros & Hengstler and Louis T. Heng- 
Btler, ail of San Francisco, Cal., for appellees. 

PER CURIAM. Dismlssed for noncompllance by appellant with the pro- 
visions of rules 23 and 24 (231 Fed. v ; 144 C. C. A. v). 
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